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Whitepaper: Should You Use a Lady Bird Deed or a Revocable Living Trust?
An Informed Approach to Estate Planning and Real Property Transfers
Introduction
When planning for the future of your estate—particularly your home or real property—one of the most common questions is: Should I use a Lady Bird Deed or create a Revocable Living Trust? This whitepaper will explore the pros and cons of both estate planning tools, with particular focus on the Enhanced Life Estate Deed (commonly known as a Lady Bird Deed) and why a Revocable Living Trust may offer more comprehensive and long-term benefits for your estate and loved ones.

What Is a Lady Bird Deed?
A Lady Bird Deed, officially known as an Enhanced Life Estate Deed, is a legal instrument that allows a property owner to retain full control over their property during their lifetime, while designating one or more beneficiaries (remainder beneficiaries) to automatically inherit the property upon their death—without the need for probate.
This deed has gained popularity due to its simplicity and its ability to help avoid probate. However, despite its advantages, it comes with considerable limitations and legal risks, especially when compared to a more robust estate planning strategy like a Revocable Living Trust.

Potential Issues with Lady Bird Deeds
1. Challenges with Title Companies and Lenders
· Title Insurance Consent Requirements: If the property is sold before death, most title companies require all remainder beneficiaries to consent to the sale.
· Complications with Beneficiary Judgments: If any remainder beneficiary has a judgment or legal lien, it becomes difficult to sell or refinance the property.

· 
· Unequal Distribution Concerns: If the deed does not give the property to all children equally, title companies may be reluctant to issue title insurance due to potential inheritance disputes.
· Refinancing Challenges: Lenders often hesitate to refinance property with a Lady Bird Deed, fearing that beneficiaries may later argue the debt was the parent’s alone.
2. Post-Death Sale Complications
· After the owner’s death, even though the property bypasses probate, selling it can become complicated and delayed if:
· Beneficiaries disagree
· Title insurance is denied
· Legal questions arise over ownership
3. Legal and Practical Limitations
· Loss of Flexibility: Removing or changing a beneficiary requires a new deed.
· Probate Risk: If a beneficiary dies before the owner, their share will need to go through probate unless otherwise addressed.
· Guardian Court Involvement: If the property owner becomes incapacitated, courts may become involved in decisions regarding the deed and property.
· Judgment Risk: Legal issues or judgments against a beneficiary may subject the property to foreclosure risk.
· Capital Gains Taxation: Selling the home during the owner’s lifetime could trigger capital gains tax. The typical $250k/$500k exclusion may not fully apply in a Lady Bird deed structure.
· Disputability: Lady Bird Deeds are more likely to be challenged in court compared to Trust-based estate planning.
· Limited Recognition: Only five states legally recognize Lady Bird Deeds (Florida, Michigan, Texas, Vermont, and West Virginia).

What Is a Revocable Living Trust?
A Revocable Living Trust is a comprehensive estate planning tool that allows a property owner to place their assets—including real estate—into a trust while maintaining control over the assets during their lifetime. Upon death, a successor trustee steps in to manage and distribute the property according to the trust’s terms.
Unlike a Lady Bird Deed, a Revocable Living Trust can hold multiple assets (not just real estate), avoid probate for all included assets, and provide a higher degree of privacy, flexibility, and protection.

Benefits of a Revocable Living Trust
✅ Avoids Probate
Assets held in the trust—including real estate—pass directly to beneficiaries without court involvement.
✅ Greater Flexibility
You can easily change or remove beneficiaries at any time without redrafting deeds or legal documents.
✅ Incapacity Planning
If you become incapacitated, your successor trustee can manage trust property without the need for guardianship court involvement.
✅ Asset Protection for Beneficiaries
Assets can be structured in the trust to protect beneficiaries from creditors, divorces, or poor financial decisions.
✅ Capital Gains Exclusion
Because the trust can retain ownership until death, beneficiaries may receive a full step-up in basis, avoiding significant capital gains tax if the home is later sold.
✅ Private and Confidential
Unlike probate or even a recorded deed, trust terms remain private and are not subject to public record.


Comparative Summary

	Feature
	Lady Bird Deed
	Revocable Living Trust

	Probate Avoidance
	✅ Yes
	✅ Yes

	Incapacity Planning
	❌ No
	✅ Yes

	Flexibility to Change Beneficiaries
	❌ No (new deed required)
	✅ Yes

	Asset Protection from Beneficiary Judgments
	❌ No
	✅ Yes (if structured properly)

	Ease of Selling Property
	❌ Often problematic
	✅ Streamlined through trustee

	Recognition Across States
	❌ Only 5 states
	✅ Nationwide

	Tax Efficiency (Capital Gains)
	❌ Limited
	✅ Step-up in basis upon death

	Disputability
	❌ More likely
	✅ Less likely




Conclusion: Which Should You Choose?
If your goal is simplicity, and you live in one of the five states that recognize it, a Lady Bird Deed may appear attractive at first glance. However, when considering long-term flexibility, potential legal challenges, incapacity planning, and protection for your heirs, a Revocable Living Trust often provides far superior benefits.
A Lady Bird Deed may work in limited and specific situations, but for comprehensive, future-focused estate planning, a Revocable Living Trust remains the gold standard.
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Legal Disclaimer
This whitepaper is for informational purposes only and does not constitute legal advice. Always consult with an experienced estate planning attorney to determine which strategy is best for your specific situation.
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