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DECLARATION OF COVENANTS, CORDITIONS, AND RESTRICTIONS

(VILLA ENCANTADA, an Addition
to the City of Albuquerque,
New Mexico)

This Declaration of Covenants, Conditions, and Restrictions is made
this 31st day of July, 1973, by WOOD BROS. HOMES OF NEW MEXICO, INC., a
New Mexico corporation, hereinafter referred to as "Developer."

WHEREAS, Developer is the owner of the real property described in
Article II of this Declaration and desires to create thereon a residential
community with permanent parks, playgrounds, open spaces, and other common
facilities for the benefit of the community; and

WHEREAS, Developer desires to provide for the preservation of the
values and amenities in the community and for the maintenance of the parks,
playgrounds, open spaces and other common facilities; and, to this end, desires
to subject the real property described in Article II together with such addi-
tions as may hereafter be made thereto (as provided in Article II) to the
covenants, restrictions, easements, charges, and liens, hereinafter set forth,
each and all of which is and are for the benefit of the property and each

owner thereof; and

WHEREAS, Developer has deemed it desirable, for the efficient preser-
vation of the values and amenities in the community, to create an agency to
which should be delegated and assigned the powers of maintaining and adminis-
tering the community properties and facilities, administering and enforcing
the covenants and restrictions, and collecting and disbursing the assessments
and charges hereinafter created; and

WHEREAS, Developer has incorporated under the laws of the State of
New Mexico as a non-profit corporation, VILLA ENCANTADA HOMEOWNERS ASSOCIATION,

for the purpose of exercising the functions aforesaid;

NOW, THEREFORE, the Developer declares that the real property
described in Article II, and such additions thereto as may hereinafter be
made pursuant to Article II hereof, is and shall be held, transferred, sold,
conveyed, and occupied subject to the covenants, conditions, restrictioms,
easements, charges, and liens (sometimes referred to as '"covenants and
restrictions') hereinafter set forth.

ARTICLE T

Definitions

Section 1. The following words when used in this Declaration or any
Supplemental Declaration (unless the context shall prohibit) shall have the

following meanings:



(a) ‘'Association" shall mean and refer to the VILLA ENCANTADA
HOMEOWNERS ASSOCIATION, a New Mexico non-profit corporation, and its
SUCCesSSorS.

(b) "The Properties’ shall mean and refer to all of the
Existing Property, and additions thereto, as are subject to this Declaration
or any Supplemental Declaration under the provisions of Article II hereof.

(¢) "Common Properties and Facilities" shall mean and
refer to those areas of land so shown or designated and to those areas of
land shown or designated as "Recreation Site", “Parking Area", "Private
Roadway", or "C. P. & F." on (1) the AMENDED PLAT OF VILLA ENCANTADA, which
AMENDED PLAT was filed on July 31, 1973, in the office of the County Clerk
of Bernalillo County, New Mexico; (2) any recorded subdivision plat, amended
plat, replat, or supplemental plat of The Properties: and (3) those areas of
land designated as "Common Properties and Facilities" in any Supplemental
Declaration; all of which land is intended to be devoted to the common use
and enjoyment of the Owners of The Properties; and shall include the facilities
intended for common use and enjoyment which are or hereafter may be constructed
upon, affixed to, placed upon, or otherwise located upon any part of those areas
of land designated as "Common Properties and Facilities.™

(d) "Lot" shall mean and refer to any numbered lot shown
upon any recorded subdivision plat, amended plat, replat, or supplemental
plat of The Properties with the exception of Common Properties and Facilities
as heretofore defined.

(e) "Living Unit" shall mean and refer to (1) any portion
of a building situated upon The Properties designed and intended for use and
occupancy as a residence by a single family, or (2) any lot intended for
residential facilities. '"Living Unit" shall include the term "Lot" unless
such inclusion is expressly or by implication prevented by the text hereof
in which reference is made thereto. The use sometimes herein of the term
"Lot" in addition to the term "Living Unit", e.g., “Lot or Living Umit,"
is for purpose of clarity in meaning or for emphasis and is not intended to
limit the meaning of the term "Living Unit," or to infer that the term
"Living Unit" does not include the term "Lot."

(f) "Multifamily Structure" shall mean and refer to any
building containing two or more Living Units under one roof except when each
such Living Unit is situated upon its own individual Lot.

(g) "Owner" shall mean and refer to the record owner, whether
one or more persons or entities, of the fee simple title to any Lot or
Living Unit but, notwithstanding any applicable theory of the mortgage, shall
not mean or refer to any person or entity who holds title merely as security
for the performance of an obligation. However, "Owner" shall include a
record owner of the fee simple title to any Lot or Living Unit, who acquired
such title at a judicial sale or by a conveyance in lieu of foreclosure.



(h) "Members" shall mean and refer to all those Owners who
are members of the Association as provided in Article III, Section 1,
hereof, and a "member" shall mean and refer to any one of the members.

(1) '"Declaration” shall mean and refer to this Declaration
of Covenants, Conditions, and Restrictions and to any amendment or modifica-
tion of this Declaration and shall include any Supplemental Declaration,
unless the context shall prohibit such construction.

(j) '"Supplemental Declaration" shall mean and refer to any
instrument which amends, modifies, or terminates this Declaration, or which
accomplishes some action taken under this Declaration, and which has been
executed and acknowledged in the manmer required by the Declaration, and
recorded in the office of the Bernalillo County Clerk, and shall be included
in the term '"Declaration' unless the context shall prohibit such construction.

(k) "Regulations' shall mean and refer to the rules and
regulations promulgated by the Board of Directors of the Association from
time to time in the manner permitted by the By-Laws of the Association.

(1) "Board" shall mean and refer to the Board of Directors
of the Association.

(m) "By-Laws" shall mean and refer to the By-Laws of the
Association.

(n) T"Developer' shall mean and refer to WOOD BROS. HOMES OF
NEW MEXTICO, INC., a New Mexico corporation, its successors, and assigns
in interest.

(o) "Amended Plat" shall mean and refer to AMENDED PLAT OF
VILLA ENCANTADA, AN ADDITION TO THE CITY OF ALBUQUERQUE, NEW MEXICO.

ARTICLE II

Property Subject To This Declaration: Additions Thereto

Section 1. Existing Property. The real property which is, and
shall be, held, transferred, sold, conveyed, and occupied subject to this
Declaration is located in Bernalilillo County, New Mexico, and is more
particularly described as follows, all of which real property shall herein-
after be referred to as "Existing Property' or '"The Properties';

That certain real estate shown and designated

on the AMENDED PLAT OF VILLA ENCANTADA, an Addition
to the City of Albuquerque, New Mexico, which Amended
Plat was filed on July 31 | 1973, in the office



of the County Clerk of Bernalillo County, New
Mexico, and which real estate comprises Lots
numbered 1 to 136 inclusive, together with the
abutting streets, parking areas, recreation
site, and other areas, intending to describe
the entire Addition and all of the real estate
within the exterior boundaries thereof.

Section 2. Additions to Existing Property. Additional lands may
become subject to this Declaration in the following manner:

(a) Additions in Accordance with a General Plan of Development.
The Developer, its successors and assigns, shall have the right to bring within
the scheme of this Declaration additional properties in future stages of
development, provided that such additioms are in accord with a Gemeral Plan
of Development prepared prior to the sale of any Lot or Living Unit and made
known to every purchaser (which may be done by brochure delivered to each
purchaser) prior to such sale.

Such General Plan of Development shall show the proposed
additions to the Existing Property and contain: (1) a general indication of
size and location of additional development stages and proposed land uses
in each; (2) the approximate size and location of common properties proposed
for each stage; (3) the general nature of proposed common facilities and
improvements; (4) a statement that the proposed additions, if made, will
become subject to assessment for their just share of Association expenses; and
(5) a schedule for termination of the Developer's right under the provisions
of this sub-section to bring additional development stages within the scheme.
Unless otherwise stated therein, such General Plan shall not bind the Developer,
its successors and asgignse, to make the proposed additions or to adhere to
the Plan in any subsequent development of the land shown thereon and the General
Plan shall contain a conspicuous statement to this effect.

The additions authorized under this and the succeeding
sub-section, shall be made by filing of record a Supplemental Declaration
with respect to the additional property which shall extend the scheme of the
covenants and restrictions of this Declaration to such property.

Such Supplemental Declaration may contain such comple-
mentary additions and modifications of the covenants and restrictions
contained in this Declaration as may be necessary to reflect the different
character, if any, of the added properties and as are not inconsistent with
the scheme of this Declaration. In no event, however, shall such Supplemental
Declaration revoke, modify, or add to the covenants established by this
Declaration within the Existing Property, except as herein provided.



(b) Other Additions. Upon approval in writing of the
Association pursuant to a vote of its members as provided in its Articles
of Incorporation, the owner of any property who desires to add it to the
scheme of this Declaration and to subject it to the jurisdiction of the
Association, may file of record a Supplemental Declaration, as described
in sub-section (a) hereof.

y

(¢) Mergers. Upon a merger or consolidation of the
Association with another association as provided in its Articles of
Incorporation, its properties, rights, and obligations may, by operation
of law, be transferred to another surviving or consolidated association
or, alternatively, the properties, rights, and obligations of another
association may, by operation of law, be added to the properties, rights,
and obligations of the Association as a surviving corporation pursuant
to a merger. The surviving or comsolidated association may administer
the covenants and restrictions established by this Declaration within
the Existing Property together with the covenants and restrictions
established, upon any other properties as one scheme. No such merger or
consolidation, however, shall effect any revocation, change, or addition
to the covenants established by this Declaration with the Existing
Property except as herein provided.

ARTICLE III

Membership and Voting Rights in the Association

Section 1. Membership. Every person or entity who is a record
owner of a fee or undivided-fee interest in any Living Unit or Lot which is
subject by the terms of the Declaration to assessment by the Association
shall be a member of the Association (a "member"), provided that any such
person or entity who holds such interest merely as a security for the per—
formance of an obligation shall not be a member. The rights of membership,
including the right to participate in Association affairs, the right to
vote, and the right to use the common properties and facilities are subject
to suspension by the Board of Directors of the Association for (1) failure
or refusal to pay any assessment payable by the member during the period
that such assessment payable by the member remains unpaid for more than 30
days; (2) an infraction of, default in, or breach of the By-Laws of the
Association, the Declaration, or in the Regulations of the Association
by the member, as provided therein; and (3) any other breach or non—compliance
by the member, determined from time to time by the Board of Directors of the
Association. No owner shall have more than one ownership of any Living Unit
which is subject to assessment by the Association. Ownership of such Living
Unit shall be the sole qualification for membership.

Section 2. Voting Rights. The Association shall have two classes
of voting membership:




{(a) Class A. Class A members shall be all of those members
as defined in Section 1 of this Article III with the exception of the
Developer. Class A members shall be entitled to one vote for each Living
Unit in which they hold the interests required for membership as provided
in Section 1 of Article IIT. When more than one person or entity holds such
interest or interests in any Living Unit, all such persons or entitieg shall
be members, and the vote for such Living Unit shall be exercised as they
among themselves determine, but in no event shall more than one vote be
cast with respect to any such Living Unit.

(b) Class B. The Class B member(s) shall be the Developer.
The Class B member(s) shall be entitled to three votes for each Living Unit
or Lot in which it holds the interest required for membership as provided
in Section 1 of this Article III, provided that the Class B membership shall
cease and become converted to Class A membership on the happening of any
of the following events, whichever occurs earlier:

(1) when the total votes outstanding in the Class A
membership equal the total votes outstanding in the Class B membership; or

{(2) on December 31, 1975.

From and after the happening of these events, whichever
occurs earlier, the Class B member shall be deemed to be a Class A member
entitled to one vote for each Living Unit in which it holds the interest
required for membership as provided in Section 1 of this Article III. TFor
purposes of determining the votes allowed under this Section, when Living
Units are counted, the Lot or Lots upon which such Living Units are situated
shall not be counted.

ARTICLE IV

Property Rights in the Common Properties

Section 1. Members' Easements of Enjoyment. Subject to the pro-
visions of Section 3 of this Article IV, every member shall have a right and
easement of enjoyment in and to the Common Properties and Facilities and such
easement shall be appurtenant to and shall pass with the title to every
Living Unit.

Section 2. Title to Common Properties. The Developer may retain
the legal title to the Common Properties and Facilities until such time as
it has completed improvements thereon and until such time as, in the opinion
of the Developer, the Association is able to maintain the same but, notwith-
standing any provisions herein, the Developer hereby covenants, for itself,
its successors and assigns that it shall convey the Common Properties and
Facilities to the Association, free and clear of all liens and encumbrances,
except ad valorem taxes and assessments for the year in which the conveyance
is made, and except for all patent reservations, restrictive covenants,
easements, and rights-of-way of record, if any, not later than December 31,
1975.
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Section 3. Extent of Members' Easements. The rights and easements
of enjoyment created hereby shall be subject to the following:

(2) The right of the Developer and of the Association in
accordance with its Articles and By-Laws, to borrow money for the purpose of
improving the Common Properties and Facilities and in aid thereof to mortgage
or otherwise encumber the Common Properties and Facilities. In the event
of a default upon any such mortgage the lender's rights thereunder shall be
limited to a right, after taking possession of such properties, to charge
admission and other fees as a condition to continued enjoyment by the members
and, if necessary, to open the enjoyment of such properties to a wider public
until the mortgage or other type of secured debt is satisfied whereupon the
possession of such properties shall be returned to the Association and all
rights of the members hereunder shall be fully restored; and

(b) The right of the Association to take such steps as are
reasonably necessary to protect the Common Properties and Facilities against
foreclosure; and

{c) The right of the Association, as provided in its Articles
and By-Laws, acting by the Board of Directors of the Association to suspend
the rights of membership, including the right to participate in Association
affairs, the right to vote, and the right to use the Common Properties and
Facilities for (1) failure or refusal to pay any assessment payable by the
member during the period that such assessment payable by the member remains
upaid for more than 30 days; (2) and infraction of, default in, or breach of
the By-Laws of the Association, the Declaration, or the Regulations of the
Association by the member, as provided therein; and (3) any other breach or
non—compliance by the member, determined from time to time by the Board of
Directors of the Association; and

(d) The right of the Association to charge reasonable admis-
sion and other fees for the use of the Common Properties and Facilities:

(e) The right of the Association to dedicate or transfer all
or any part of the Common Properties and Facilities to any public agency,
authority, or utility for such purposes and subject to such conditions as may
be agreed to by the members, provided that no such dedication or transfer,
determination as to the purposes or as to the conditions thereof, shall be
effective unless an instrument signed by members entitled to cast two~thirds
(2/3) of the votes of each class of membership has been recorded, agreeing to
such dedication, tranmsfer, purpose or condition, and unless written notice of
the proposed agreement and action thereunder is sent to every member at least
ninety (90) days in advance of any action taken: and

(f) The right of individual members to delegate their rights
and easements of enjoyment in and to the Common Properties and Facilities as
provided in Section 4 of this Article IV.



Section 4. Delegation of Use. Subject to this Declaration and in
accordance with any applicable provisions of the By-Laws, any member may dele-
gate his right and easement of enjoyment in and to the Common Properties and
Facilities to members of his family, his tenants, or contraect purchasers from
him who reside in his Living Unit. Such member delegating his rights of
enjoyment in the Common Properties and Facilities shall notify promptly the
Secretary of the Association in writing of the name of any such persons(s) to
whom the member's rights have been delegated and of the relationship between
such person(s) and the member. The delegated rights of such person, to whom
the member's rights have been delegated, are subject to all of the provisions,
limitations, and conditions hereof to the same extent as those of the
delegating member.

ARTICLE V

Covenants for Maintenance Assessments

Section 1. Creation of the Lien and Personal Obligation of Assess-—
ments. The Developer for each Lot and Living Unit owned by it within The
Properties hereby covenants, and each Owner of any Lot or Living Unit by
acceptance of a deed therefor, whether or not it shall be so expressed in
any such deed or other conveyance, shall be deemed to covenant and agree to
pay to the Association commencing on the date fixed by the Board of Directors
following the date title to any Living Unit is transferred from the Developer
to the original purchaser of the Living Unit following the completion of
construction of the Living Unit: (1) annual assessments or charges; and
(2) special assessments for capital improvements, such assessments to be
fixed, established, and collected from time to time as hereinafter provided.
The annual and special assessments, together with such interest thereon and
costs of collection thereof as hereinafter provided, shall be a charge on
the land and shall be a continuing lien upon the property against which each
such assessment is made. Each such assessment, together with such interest
thereon and costs of collection thereof as hereinafter provided, shall also
be the personal obligation of the person who was the Owner of such property
at the time when the assessment fell due.

Section 2. Purpose of Assessments. The assessments levied by the
Association shall be used exclusively for the purpose of promoting the
recreation, health, safety, and welfare of the residents in The Properties
and in particular for the improvement and maintenance of properties, services,
and facilities devoted to this purpose and related to the use and enjoyment
of the Common Properties and Facilities and of the homes situated upon The
Properties, including, but not limited to, the payment of taxes and insurance
thereon and repair, maintenance, replacement, and additions thereto, and for
the cost of labor, equipment, materials, management, and supervision thereof,
and without limiting the generality of the foregoing purposes the Association
may pay out of and from such assessments the following:-




(a) The cost of providing water, sewer, garbage and trash
collection, electrical, gas and other necessary utility services for the
Common Properties and Facilities and, to the extent that the same are not
separately metered or billed to each Living Unit for the Living Units.

{(b) The cost of all types of insurance which the Association
elects to carry.

(c) The cost of the services of a person or firm to manage
the Common Properties and Facilities and to supervise and be responsible for
the exterior maintenance and repair of all Living Units, to the extent deemed
advisable by the Association together with the services of such other personnel
as the Board of Directors of the Association shall consider necessary for the
operation of the Common Properties and Facilities.

(d) The cost of providing such legal, accounting, and other
professional services as may be considered necessary to the operation of the
Common Properties and Facilities and of the Association.

(e) The cost of painting, maintaining, replacing, repairing,
and landscaping the Common Properties and Facilities and such furnishings
and equipment for the Common Properties and Facilities as the Board of
Directors shall determine are necessary and proper, and the Board of Directors
shall have the exclusive right and duty to acquire the same; provided, however,
that nothing herein contained shall require the Association to paint, repair,
or otherwise maintain any Living Unit or any fixtures or equipment located
therein.

(f) The cost of any and all other materials, supplies, labor,
services, maintenance, repairs, taxes, assessments, or the like which the
Association is required to secure or pay for by law, or otherwise, or which
in the discretion of the Board of Directors shall be necessary or proper
for the operation of the Common Properties and Facilities.

(g) The cost of the exterior maintenance and repair of all
Living Units.

{(h) Any amount necessary to discharge any lien or encumbrance
levied against The Properties, or any portion thereof, which may, in the
opinion of the Board of Directors, constitute a liem against any of the
Common Properties and Facilities rather than the interest of the Owmer of any
individual Living Unit.

Section 3. Basis and Maximum of Annual Assessments. Until the year
beginning January, 1975, the annual assessment shall be $300.00 per Living
Unit. From and after January 1, 1975, the annual assessment may be increased
by vote of the members, as hereinafter provided, for the next succeeding one
vear and at the end of each such period of one year for each succeeding period
of one year. The Board of Directers of the Association may, after considera-
tion of current maintenance costs and future needs of the Association, fix
the actual assessment for any year at a lesser amount.

-G



&
ke

Section 4. Special Assessments for Capital Improvements. In
addition to the annual assessments authorized by Section 3 of this Article V,
the Association may levy in any assessment year a special assessment, appli-
cable to that year only, for the purpose of defraying, in whole or in part, the
cost of any construction or recomstruction, unexpected repair or replacement
of a described capital improvement upon the Common Properties and Facilities,
including the necessary fixtures and personal property related thereto,
provided that any such assessment shall have the assent of two-thirds of the
votes of each class of members who are voting in person or by proxy at a
meeting duly called for this purpose, written notice of which shall be sent
to all members at least thirty (30) days in advance and shall set forth the

purpose of the meeting.

Section 5. Change in Basis and Maximum of Annusl Assessments.
Subject to the limitations of Section 3 of this Article V, and for the periods
therein specified, the Association may change the maximum and basis of the
assessments fixed by Section 3 of this Article V prospectively for any such
period provided that any such change shall have the assent of two-thirds of
the votes of each class of members who are voting in person or by proxy, at
a meeting duly called for this purpose, written notice of which shall be sent
to all members at least thirty (30) days in advance and shall set forth the -
purpose of the meeting, provided further that the limitations of Section 3 of
this Article V shall not apply to any change in the maximum and basis of the
assessments undertaken as an incident to a merger or consolidation in which
the Association is authorized to participate under its Articles of Incorpora-
tion and under Article ITI, Section 2 hereof.

Section 6. Quorum for Any Action Authorized Under Sections 4 and 5
of this Article V. The quorum required for any action authorized by Sections
4 and 5 of this Article V shall be as follows:

At the first meeting called, as provided in Section 4 and 5 of
this Article V the presence at the meeting of members, or of proxies,
entitled to cast sixty (60) percent of all the votes of each class of
membership shall constitute a quorum. If the required quorum is not
forthcoming at any meeting, another meeting may be called, subject to the
notice requirement set forth in Sections 4 and 5, and the required quorum
at any such subsequent meeting shall be one-half of the. required quorum at
the preceding meeting, provided that no such subsequent meeting shall be
held more than sixty (60) days following the preceding meeting.

Section 7. Date of Commencement of Annual Assessments: Due Dates.
The annual assessments provided for herein shall commence on the date (which
shall be the first day of a month) fixed by the Board of Directors of the
Association to be the date of commencement following the date title to any
Living Unit is transferred from the Developer to the original purchaser of
the Living Unit following the completion of construction of the Living Unit.
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The annual assessment shall be due and payable in monthly install-
ments equal to one-twelfth (1/12) of the respective member's total annual
assessment for the year. The first annual assessment shall be made for the
balance of the calendar year in which title to Living Unit is transferred
from the Developer to the original purchaser of the Living Unit following
the completion of construction of the Living Unit. The assessment for any
year, after the first year, shall be due and payable in monthly installments
equal to one-twelfth (1/12) of the respective member's total annual assess—
ment, which shall be due and payable on the first day of each month commencing
on the first day of January in each calendar year.

The amount of the anmual assessment which may be levied for the
balance remaining in the first year of assessment shall be an amount which
bears the same relationship to the annual assessment provided for in Sectiomn
3 of this Article V as the remaining number of months in that year bear to
twelve. The same reduction in the amount of the assessment shall apply to
the first assessment levied against any property which is hereafter added to
The Properties mnow subject to assessment at a time other than the beginning

of any assessment period.

The due date of any special assessment under Section 4 shall be
fixed in the resolution authorizing such assessment.

Section 8. Duties of the Board of Directors. The Board of
Directors of the Association shall fix the date of commencement and the
amount of the assessment against each Living Unit for each assessment
period of a least thirty (30) days in advance of such date or period and
shall, at that time, prepare a roster of the properties and assessments
applicable thereto which shall be kept in the office of the Association
and chall be .open to inspection by any Owmer.

Written notice of the assessment shall thereupon be sent to every
Owner subject thereto.

The Association shall upon demand at any time Ffurnish to any Owner
liable for said assessment a certificate in writing signed by an officer of
the Association, setting forth whether said assessment has been paid. Such
certificate shall be conclusive evidence of payment of any assessment therein
stated to have been paid.

Section 9. Effect of Non-Payment of Assessment: The Personal
Obligation of the Owner: The Lien, Remedies of Association. If any assessment,
or any monthly installment thereof, or other installment or part thereof, is
not paid on the date when due (being the respective date specified in Section
7 of this Article V), then such assessment, or the monthly installment thereof,
or other installment or part thereof, shall thereupon become delinquent and
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shall, together with interest, costs, and a reasonable attorney's fee as here-
inafter provided, become a continuing liem on the property which shall bind
such property in the hands of the then Owner, his heirs, devisees, personal
representatives, successors, and assigns. The personal obligation of the

then Owner to pay such assessment, however, shall remain his personal obliga-
tion for the statutory period and shall not pass to his successors in title
unless expressly assumed by them.

If the assessment, or any monthly installment thereof, or other
installment or part thereof, is not paid within thirty (30) days after its
due date, the assessment, or the monthly installment thereof, or other
installment or part thereof, shall bear interest from the date of delinquency
(its respective due date) until fully paid at the rate of ten percent per
annum, and the Association may declare the entire amount of such assessment,
only a part of which may then be in default, to be immediately due and
payable, without notice to or demand upon the then Owner in default, at the
option of the Association; and the Association may bring an action at law
against the Owner personally obligated to pay the same upon his obligation
and/or to foreclose the lien against the property, and there shall be added
to the amount of such assessment interest, costs, and a reasonable attorney's
fee. A suit to recover a money judgment for any and all delinquent assess-—
ments, together with interest, costs, and a reasonable attorney's fee may be
maintained by the Association without foreclosing or waiving the lien therefor

created herein.

Section 10. Subordination of the Lien to Mortgages. The lien of
the assessments provided for herein shall be subordinate to the lien of any
mortgage or mortgages now or hereafter placed upon The Properties subject to
assessment; provided, however, that such subordination shall apply only to
the assessments which have become due and payable prior to a sale or transfer
of such property pursuant to a decree of foreclosure, or any other proceeding
in lieu of foreclosure. Such sale or transfer shall not relieve such property
from 1isbility for any ascessments thereafter becoming due, nor from the lien

of any such subsequent assessment.

Section 11. Exempt Property. The following property subject to this
Declaration shall be exempted from the assessments, charges, and lien created
herein: (a) all properties to the extent of any easement or other interest
therein dedicated and accepted by the local public authority and devoted to
public use; (b) all Common Properties and Facilities as defined in Article I,
Section 1 hereof; (c) all properties exempted from taxation by the laws of
the State of New Mexico upon the terms and to the extent of such legal exemption.

Notwithstanding any provisions herein, no land or improvements
devoted to dwelling use shall be exempt from such assessments, charges, or
liens.
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ARTICLE VI

Party Walls

Section 1. Gemneral Rules of Law to Apply. ZEach wall which is built
as part of the original construction of the Living Units upon The Properties
and placed on the dividing line between the lots, if any, shall constitute a
party wall, and to the extent not inconsistent with the provisions of this
Article, the general rules of law regarding party walls and of liability for
property damage due to negligent or willful acts or omissions shall apply thereto.

Section 2. Sharing of Repair and Maintenance. The cost of reason-
able repair and maintenance of a party wall shall be shared by the Owners who
make use of the wall in proportion to such use.

Section 3. Destruction by Fire oxr Other Casualty. If a party wall is
destroyed or damaged by fire or other casualty, any Owner who has used the
wall may restore it, and if the other Owners thereafter make use of the wall,
they shall contribute to the cost of restoration thereof in proportion to such
use without prejudice, however, to the right of any such Owners to call for a
larger contribution from the others under any rule of law regarding liability
for negligent or willful acts or omissions.

Section 4. Weatherproofing. Notwithstanding any other provision of
this Article, an Owner who by his negligent or willful act causes the party
wall to be exposed to the elements shall bear the whole cost of furnishing
the necessary protection against such elements.

Section 5. Right of Contribution Rung with Land. The right of any
Owner to contribution from any other Owner under this Article VI shall be
appurtenant to the land and shall pass to such Owner's successors in title.

Section 6. Arbitration. In the event of any dispute arising con-
cerning a party wall, or under the provisions of this Article VI, each party
shall choose one arbitrator, and such arbitrators shall choose one additional
arbitrator, and the decision of a majority of all the arbitrators shall be
final and conclusive of the question involved.

ARTICLE VII

Architectural Control Committee

Section 1. Review by Committee. No building, fence, wall or other
structure, or any landscaping shall be commenced, erected or maintained upon
The Properties, nor shall any exterior addition thereto or change or alteration
therein be made, until the plans and specifications showing the nature, kind,
shape, height, materials, and location of the same shall have been submitted




to and approved in writing as to harmony of external design and location in
relation to surrounding structures, landscaping, and topography by the Board

of Directors of the Association, or by the Architectural Control Committee
which shall consist of a Chairman, who shall be a member of the Board of
Directors, and two or more members of the Association, who need not be members
of the Board. The Board shall appoint the Chajirman and the two or more members
of the Architectural Control Committee prior to each Annual Meeting of Members
to serve from the close of that Annual Meeting until the close of the next
Annual Meeting of Members, and such appointment shall be announced at such
Annual Meeting of Members. In the event the Board or the Architectural Control
Committee fails to approve or disapprove the plans and specifications within
thirty (30) days after the plans and specifications have been submitted to it,
or in any event, if no suit to enjoin the addition, alteration, or change

has been commenced prior to the completion thereof, approval will not be
required, and this Article VIT will be deemed to have been fully complied with.

ARTICLE VIII

Exterior Maintenance

Section 1. Exterior Maintenance. In addition to maintenance upon
the Common Properties and Facilities, the Association may provide exterior
maintenance upon each Living Unit which is .subject to assessment under
Article V hereof, as follows: paint, repair, replace, and care for rocofs,
gutters, downspouts, exterior building surfaces, trees, shrubs, grass, walks,
and other exterior improvements.

Section 2. Assessment of Cost. The cost of such exterior
maintenance shall be assessed against the Living Unit upon whiech such main-
tenance is done and shall be added to and become part of the annual
maintenance assessment or charge to which such Living Unit is subject
under Article V and, as part of such annual assessment or charge, it shall
be a lien upon the Living Unit against which it is made, as well as a personal
obligation of the Owner and shall become due and payable in all respects
as provided in Article V; provided that the Board of Directors of the
Association, when establishing the annual assessment against each Living
Unit for any assessment year as required under Article V may add thereto the
estimated cost of the exterior maintenance for that year but shall, there-
after, make such adjustment with the Owner as is necessary to reflect the
actual cost thereof.

Section 3. Access at Reasonable Hours. For the purpose solely
of performing the exterior maintenance authorized by this Article VIII,
the Association, through its duly authorized agents or employees, shall
have the right, after reasonable notice to the Owner, to enter upon any
Living Unit at reasonable hours on any day except Sunday.
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ARTICLE IX

General Provisions

Section 1. Duration. The Properties will be owned, and, if trans-
ferred, shall be transferred, subject to the Declaration. All of the
provisions of the Declaration are and shall be considered as "covenants
running with the land." All of the provisions of the Declaration will run
with and bind the land and The Properties, and members, and Owners, will
inure to the benefit of, and will be enforceable by and against the
Association, any Owner, or any member (unless a member be then suspended,
in which case the provisions of the Declaration shall be enforceable against
but not by such suspended member), and each of their respective legal
representatives, heirs, successors, and assigns, for a term of twenty-five
(25) years from the date on which this Declaration is recorded in the
office of the County Clerk of Bernalillo County, New Mexico, after which
date this Declaration shall be automatically extended for successive
periods of ten (10) years each unless a Supplemental Declaration executed
and acknowledged by the then Owners of two-thirds of the Living Units
has been recorded in the office of the County Clerk of Bernalillo County,
New Mexico, amending, modifying, or terminating the Declaration.

Section 2. Amendment. The Declaration and all Supplemental
Declarations may be amended, modified, or terminated by an instrument
entitled "Supplemental Declaration," which amends, modifies, or terminates
this Declaration or any Supplemental Declaration and which has been executed
and acknowledged by the then Owners of two-thirds of the Living Units and
which Supplemental Declaration has been recorded in the office of the
County Clerk of Bermaliilo County, New Mexico, which shall be effective
upon such recordation following the proper execution and acknowledgment
thereof.

Section 3. Enforcement. The Declaration, and the Articles, By-Laws,
and Regulations of the Association, including all restrictions, conditions,
covenants, reservations, liens, and charges now or hereafter imposed by the
provisions thereof, may be enforced by the Association or by any member,
except then-suspended members, in any proceeding in law or equity, against
any person or entity, including without limitation the Association, any member
(whether or not then suspended), and any Owner violating or attempting to
violate any provision, restriction, condition, or covenant now or hereafter
contained in the Declaration, Articles, By-Laws, or Regulations of the Associa-
tion, either to restrain such violation or to specifically enforce any such
provision, restriction, condition, or covemant, or to recover damages for the
violation, attempted violation, breach, or non-performance of any such pro-
vision, restriction, condition, or covenant, and against The Properties to
enforce any lien, assessment, or charge now or hereafter imposed by the pro-
visions of this Declaration. The fajlure by the Association or any member to
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enforce any provision, restriction, condition, or covenant contained in the
Declaration, or in the Articles, By-Laws, or Regulations of the Association,
shall not constitute a waiver of the right to do so thereafter.

Section 4. Serverability. Invalidation of any one or more of the
provisions, restrictions, conditions, or covenants of the Declaration by
judicial determination or otherwise shall in no way affect any other provisions
of the Declaration which shall be and remain in full force and effect.

Section 5. Provisions Obligatory on All Owners. All of the provi-
sions, restrictions, conditions, and covenants of the Declaration, Articles,
By-Laws, and Regulations of the Association shall apply to all Owners, except
only in that instance, if any, in which the application of any such provision,
restriction, condition, or covenant explicitly and expressly exempts Owners
therefrom, e.g., where the application is limited to members.

Section 6. Actions by Owners and by Members. The method for Owners
and for members to take action, and the evidence thereof, shall be as follows:

(a) Actions by Owners. Whenever any action is required or
permitted to be taken by the Owners of Living Units, such action shall be taken
(1) at a meeting duly called for such purpose after 30 days’ written notice of
such meeting and such purpose has been mailed to each Owner at the address of
such Owner as reflected in the records of the Association at the time of such
mailing, at which meeting a quorum shall be present in the form of the presence
of 607 of the then Owners of Living Units in person or by proxy, and such
action is assented to by the majority required for such action who shall execute
and acknowledge a Supplemental Declaration reflecting the action taken, which
Supplemental Declaration shall become effective upon its recordation in the
office of the County Clerk of Bernalillo County, New Mexico: or (2) without
holding any meeting but obtaining the execution and acknowledgment of a
Supplemental Declaration by the then Owners of two-thirds of the Living Units,
which Supplemental Declaration shall become effective upon its recordation in
the office of the County Clerk of Bernalillc County.

(b} Action by Members. Those certain actions of the members
requiring approval by the assent of two-thirds of the votes of each class of
members who are voting in person or by proxy at a meeting duly called for that
purpose by notice sent to all members at least 30 days in advance of that
meeting, which notice sets forth the purpose of the meeting, and at which
meeting a special quorum is required, as, for example, obtaining the approval
of the Association to the additions of property to become subject to the
Declaration, the participation by the Association in mergers and consolidations,
and the amendments, alterations, changes, or repeals of certain provisions of
the Articles of Incorporation, such action may only be taken at such a meeting
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after proper notice, by the assent of two-thirds of the votes of each class of
members who are voting in person or by proxy, and at which meeting a

special quorum is present. The special quorum required for such actions

of members shall be as follows:

At the first meeting of mewbers duly called for this purpose,
written notice of which shall have been mailed to all members
at least 30 days in advance of the meeting setting forth the
purpose of the meeting, which notice shall be deemed to have
been properly mailed, if mailed, postage prepaid, to the last
known address of the member as reflected in the records of

the Association at the time of such meeting, the presence of
members in person, or by their proxies, entitled to cast 60
percent of all of the votes of each class of members shall
constitute a quorum. If the required quorum is not present

at any such meeting, another meeting may be called, subject

to the same notice requirements, but the required quorum at
any subsequent meeting shall be one-half of the required quorum
at the preceding meeting, provided that no such subsequent
meeting shall be held more than 60 days following the preceding

meeting.

Section 7. Holder of Mortgage Entitled to Written Notification from
Association of Default by Mortgagor. The holder of any recorded first mortgage
on any Living Unit is entitled to written notification from the Association of
any default by the Mortgagor of such unit in the performance of such Mortgagor's
obligation to the Association which is not cured within thirty (30) days,
provided that the holder of such recorded first mortgage previously shall have
(1) notified the Association in writing of (a) the fact that he is the holder
of such recorded first mortgage against a Living Unit, (b) the identity or
description of such Living Unit, and (c) the name(s) of the Mortgagor, as well
as the name(s) of the Owner of the Living Unit if not the same name as the
Mortgagor; (2) furnished to the Association a copy of the recorded first
mortgage, the name and permanent address of such mortgage holder, and any other
information or documents reasonably requested by the Secretary of the Association;
and (3) requested the Association in writing to furnish to such mortgage holder
written notification from the Association of any default by the named Mortgagor
of the identified or described unit in the performance of such Mortgagor's
obligations to the Association which is not cured within thirty (30) days.

Section 8. Restrictions on Acts of Association Without Prior Written
Approval of All Holders of First Morgagess on Living Units. Unless all holders
of first mortgage liens on Living Units have given their prior written approval,
the Association, except to the extent permitted in the following Section 9,

shall not:
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(a) Change the prorata interest or obligations of any Living
Unit for purposes of levying assessments and charges and determining shares
of the Common Properties and Facilities and proceeds of the project.

(b) Partition or subdivide any Living Units or the Common
Properties and Facilities.

(¢c) By act or omission seek to abandon the status of VILLA
ENCANTADA except as provided by statute, and in conformity with the Declaration,
in case of substantial loss to the Living Units and the Common Properties and

Facilities.

“all holders of first mortgage liens on Living Units" as used in this subparagraph
shall mean and be limited to all holders of recorded first mortgage liens on
Living Units each of whom previously shall have (1) notified the Association in
writing of (a) the fact that he is the holder of such recorded first mortgage
against a Living Unit, (b) the identity or description of such Living Unit, and
(c) the name(s) of the Mortgagor, as well as the name(s) of the Owner of the
ILiving Unit if not the same name as the Mortgagor; and (2) furnished to the
Association a copy of the recorded first mortgage, the name and permanent address
of such mortgage holder, and any other information or documents reasonably re-—
quested by the Secretary of the Association.

Section 9. Limitations Upon General Plan of Development in Connection
with Proposed Additions. The General Plan of Development, as provided in Article
II, Section 2, subparagraph (a), of the Declaration, pursuant to which The
Properties are subject to additions or expansion, shall comply with the follow-

ing limitations:

(a) Owners of Living Units shall have a minimum percentage
interest in the Common Properties and Facilities, as hereinafter set forth,
and a maximum percentage interest in the Common Properties and Facilities,
subject to diminution to not less than such minimum, as hereinafter set forth:

Minimum Percentage Maximum Percentage
Interest Interest
in in
Common Properties Common Properties
and Facilities and Facilities
0.735% 0.735%

All such percentage interests in the Common Properties and Facilities shall be
represented by the membership interest in the Association of each Owner of a

Living Unit.

(b) The conditions on which any change in such percentage
interest in the Common Properties and Facilities may take place are fully
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described in the Declaration, together with a description of the real property
which may become subject to the Declaration, pursuant to Article II, Section 2,

subparagraph (a), of the Declaration.

(c) No change in the percentage of interest in the Common
Properties and Facilities may be effected more than seven (7) years after
July _ 31, 1973, the date on which the Declaration became effective.

IN WITNESS WHEREOF, the undersigned, being the Developer, has caused
its name to be signed and its seal to be hereunto affixed on trhis 3lst day of

July, 1973.
WOOD BROS. HOMES OF NEW MEXICO, INC.

By J&%/ﬂ M

” Donald D. Martin
Vice President

Attest:
" Michael Addison
Assistant Secretary

ACKNOWLEDGEMENT
STATE OF NEW MEXICO ) ’ 3
) ss. RN
COUNTY OF BERNALILLO ) e

%7 R

The foregoing instrument was acknowledged before me this 3ist day -~
of July, 1973, by Donald D. Martin, Vice President, of WOOD B—RO& HOMES- OF
NEW MEXICO, INC., a New Mexico corporation, on behalf of said: ccﬁ;por_ati:on. .o
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