The Federalist Society Is Surrendering The Conservative
Legal Movement To Donald Trump

As FedSoc Co-Founder Steven Calabresi’s Embrace Of The Stolen-Election Lie Shows, If You Are A Conservative
In 2024, You Can Be A Critic Of Trump, Or You Can Be Relevant. But You Cannot Be Both.
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Last August, Federalist Society Co-Founder Steven Calabresi Offered His Blunt Answer To The
Question Of Whether The Constitution Allows Donald Trump To Serve As President A Second
Time. In His Debut Post At The Volokh Conspiracy, An Influential Blog Published By A
Collective Of Right-Leaning Law Professors, Calabresi Called January 6 An “Insurrection”
And Blasted Trump As An Oathbreaking Insurrectionist Who “Lied To The American People
For Years That The Election Had Been Stolen And Continues To Repeat Those Lies Even To The
Present Day.” If A Case About Trump’s Eligibility Were To Come Before The Supreme Court,
Calabresi Urged The Justices To “Open The Dictionary And Tell Us What We Already Know —
That Trump Incited An Insurrection And Is Disqualified From Being On Any Primary Or
General Election Ballots.”

Calabresi Quickly Understood That He’d Made A Terrible Mistake, Because In The Months
Since, He Has Been Diligently Blogging His Efforts To Walk This Conclusion Back. In
September, He Wrote That He Had “Changed His Mind” About The Matter Of Trump’s
Eligibility For The White House — A Position He Reiterated In A Letter To The Wall Street




Journal, Where He Knew His Target Audience Would Take Notice. At The Same Time,
Calabresi Was Careful To Note That This Was Only His Legal Opinion, And That As A “Never
Trumper,” He Would, “If Necessary,” Vote For President Joe Biden In The General Election. “I

Strongly Urge My Fellow Americans To Vote Against Trump, Almost No Matter What Else Is
The Alternative,” He Said.

But Then, In A Landmark Ruling In December, The Colorado Supreme Court Determined That
Trump — By That Time The Presumptive Republican Nominee — Was Constitutionally
Disqualified From Holding Office And Could Not Appear On The Primary Ballot. Suddenly,
The Question Calabresi Had Spent Several Months Wrestling With Was No Longer Academic,
And In A Remarkable Coincidence, Around This Same Time, Calabresi Fully Reversed
Himself: Presidents, He Wrote, Are “Obviously” Not Covered By The Disqualification Clause,
And January 6, Although “Very, Very Bad” Was Not An “Insurrection Or Rebellion.” Calabresi
Clarified That He Would Still Not Vote For Trump “Under Any Circumstances,” But Argued
That The “Wrong” Of January 6 “Should Not Be Used To Perpetuate The Additional Wrong Of
Keeping Trump Off The Ballot.”

Things Have Continued Like This Ever Since. Over The Past Six Months, Calabresi’s Writing
At The Volokh Conspiracy Has Grown Increasingly Sympathetic To, If Not Trump Personally,
Then To The Success Of Trump’s Presidential Bid As A Necessary Condition For The
Conservative Movement’s Political Success. This Culminated In A Late-Night Post On Friday
In Which Calabresi Finally Went Full Voter Fraud Truther, Asserting That Widespread Use Of
Mail-In Voting In 2020 Produced A “Fundamentally Illegitimate Biden Victory,” And That The
Election Was “Probably Stolen” — The Same Claim He’d Excoriated As A “Lie” Less Than A




Year Earlier. Calabresi Further Explained That He “Disapproved” Of Trump’s Behavior On
January 6 Not Because Trump Was Wrong, But Because Trump Failed To Persuade The Rioters
Who Called For Vice President Pence’s Summary Execution To Follow In The Footsteps Of “A

Martin Luther King Or A Mahatma Gandhi.”

Calabresi Would Hardly Be The First Older Republican White Guy To Get Lost In The Darker
Corners Of The Conservative Media Ecosystem. But His Warp-Speed Transformation From
Venerated Legal Scholar To Breitbart Comment Section Moderator Is Notable Because Of Its

Implications For The Viability Of The Conservative Legal Movement, Whose Adherents Have

Long Insisted That Their Movement Is Defined By Loyalty To The Constitution, Not To

Partisan Politics. What Calabresi Learned The Hard Way Is That, To The Extent That FedSoc

Types Ever Took Those Principles Seriously, It Is Impossible To Do So Anymore: If You Are A
Conservative In 2024, You Can Be A Critic Of Donald Trump, Or You Can Be Relevant, But You
Cannot Be Both. Calabresi Saw The Winds Shifting, And Trimmed His Sails Accordingly.

This Is Not Calabresi’s First Philosophical About-Face. In An Interview With Professor Steven
Teles, Author Of Rise Of The Conservative Legal Movement, Calabresi Explained That When He
Helped Found The Federalist Society At Yale Law School In The Early 1980s, The
Organization’s Early Strategy Was Informed By Some Of Its Co-Founders” Own Political
Conversions. “I Was Persuaded By Reagan That Conservative Ideas Were Right, But I Was
Definitely A Liberal Who Became A Conservative,” Calabresi Said. “We Tended To Assume
That If We Could Make The Transition, Other People Could Also.”



In The Ensuing Years, The Federalist Society Evolved From A Social Club For Lonely
Conservative Law Students To The Engine Of The Conservative Legal Movement, Whose
Leaders Have Served As The First And Last Word On Judicial Nominations For Multiple

Generations Of Republican Presidents. As A Result, Calabresi Enjoys The Sort Of Niche
Celebrity Status Typically Afforded To Retired NBA Players Who Are Invited To Sit Courtside
For Their Old Team’s Home Playoff Games: After Stints In The Reagan And George HW Bush

Administrations, Calabresi Took A Position At Northwestern University School Of Law, Where
He’s Taught Ever Since. He Remains A Co-Chair Of The Federalist Society’s Board Of
Directors, Allowing Him To Share In The Triumphs Of The Conservative Counterrevolution
He Sought To Mainstream Four Decades Earlier.

Like Most Conservative Legal Elites, Calabresi Has Spent Most Of His Career Maintaining At
Least The Illusion Of Separation Between His Legal Work And His Partisan Preferences. In
2016, For Example, He Co-Authored A Law Review Article In Which He Concluded That,
Under An Originalist Analysis, State Laws Banning Same-Sex Marriage Violate The Fourteenth
Amendment. In 2022, He Expressed His “Strong Support” For Affirmative Action, And
Said — I Swear This Is Real — That He Favors “Reparations For Slavery And For Jim Crow.”
That Same Year, He Co-Wrote An Amicus Brief Criticizing The Independent State Legislature
Theory, Which Posits That (Republican-Controlled) State Legislatures Enjoy Near-Total
Power To Administer Elections As They See Fit. The Court Rejected The Theory In 2023, But
Calabresi Stunt Prompted The Board Of Directors To Forbid Him From Identifying Himself As
A Co-Founder Of The Federalist Society, Because In Certain Circles Of The Legal Profession,
People Who Defend The Concept Of Representative Democracy Are Just Too Embarrassing To
Be Associated With.




During The Trump Administration, This Willingness To Depart From Conservative Orthodoxy
Put Calabresi Among The President’s More Vociferous Critics On The Right. In July 2020,
When Trump Suggested Postponing The Presidential To Prevent The “Most INACCURATE &
FRAUDULENT Election In History,” Calabresi Wrote In The New York Times That The
President’s “Fascistic” Message Was, By Itself, Grounds For Impeachment And Conviction.
After January 6, Calabresi Again Took To The Pages Of The Times, This Time With A Former
Obama Administration Official, To Call On Congress To Act. “He Is A Danger To The Nation
And Must Be Removed Immediately And Disqualified From Ever Holding Public Office,”
Calabresi Wrote.

Over The Past Three Years, However, Calabresi Has Gradually Found Himself — Perhaps For
The First Time Since His Yale Law School Days — Relegated To The Margins Of Power And
Influence. This Time, He Is Losing Not To Liberal Twentysomethings Who Think Trickle-
Down Economics Is Tedious Horseshit, But To An Ascendant Far-Right Wing Of The
Republican Party That Regards Conservative Establishment Luminaries Like Him As Spineless
RINOs Who Were Too Cowardly To Help Trump Finish His Coup The Right Way. In
November 2023, The New York Times Reported That Within Trump’s Inner Circle, Even The
“Federalist Society” Label Had Become A “Slur” Of Sorts — “A Shorthand For A Kind Of
Lawyerly Weakness.”

In Yet Another Wild Coincidence, This Is Around The Time That Calabresi’s Writing Shifted
From Stodgy Analyses Of The Reconstruction Amendments To Randomly-Capitalized
Culture-War Rants. On Three Consecutive Days In December, He Attacked The Appointment

Of Special Counsel Jack Smith As Unconstitutional, And Deemed Smith’s January 6



Prosecution Of Trump To Be “Null And Void.” He Defended Clarence Thomas, Whom He
Described As “The Best And Most Incorruptible Supreme Court Justice In U.S. History.” He
Lauded Judge Aileen Cannon, A Trump Appointee Who Has Been Criticized For Slow-
Walking The Classified Documents Criminal Case Against Her Benefactor, As A “Heroine”
Who Deserves “A National Round Of Applause.”

Yet Nothing Has Incensed Calabrisi Quite Like Trump’s Legal Troubles In New York: A Civil
Fraud Case That Ended With A Judge Ordering Trump To Pay $355 Million, And A Criminal
Case That Ended With A Jury Of Trump’s Peers Convicting Him On 34 Felony Counts. The
Fraud Case, In Calabresi’s View, Is A “Stalinist Nightmare” That The U.S. Supreme Court
“MUST” Reverse; The Criminal Case Is A “Mockery Of A Trial” Perpetrated By “Lying Liberal
District Attorneys” And “Lying Liberal Jurors” Who Are Conspiring To Give Trump The
“Michael Flynn Treatment.”

Borrowing Some Of The Former President’s Favorite Catchphrases, Calabresi Called Both
Cases “Political Witch Hunts” Brought By “Democrats Suffering From Trump Derangement
Syndrome.” After The Verdict In The Criminal Case, He Again Beseeched The Supreme Court
To Step In And Save Trump From Such An Egregious Miscarriage Of Justice.

As Of This Writing, Calabresi’s Latest Post Is An Outraged Defense Of — What Else? — Justice
Samuel Alito’s Fondness For Flying Coup-Adjacent Flags. Calabresi’s Take Quickly Devolves
From A Boring Recap Of The Justice’s Defenses To A Full-On Screed Condemning “The Left”

For Its Multitudinous Attempts, Alito-Related And Otherwise, To “Take A Wrecking Ball To All

Of Our Constitutional Rights And Freedoms.” Calabresi Concludes With What Reads Like



Bad Parody Of Baseball Crank Prose: “Thank God That We Have Men And Women On The
Supreme Court Who Are Willing To Stand Up For The Constitution Notwithstanding The Hell
That The Left Has Made Of Their Lives,” He Says. “This Is How Constitutional Democracies
Die, My Friends.”

Calabresi’s Embrace Of Voter Fraud Post Conspiracy Theories Was Enough To Prompt At Least
One High-Profile Member Of The Law Professor Blogosphere, Rick Hasen, To Express Public
Concern For Calabresi’s Mental Health. The Following Afternoon, Calabresi Wrote That He
“Misspoke” By Characterizing The Election Results As “Fraudulent,” Which Is, As Far As |
Can Tell, The First Time Anyone (At Volokh Or Otherwise) Managed To Convince Him That
He’d Wandered A Little Too Far Into Tinfoil-Hat Territory Before Hitting PUBLISH. (The
Volokh Conspiracy Is Published By The Libertarian Magazine Reason, But Is Editorially
Independent From Reason, Whose Staffers Have No Control Over Content — Or Copy-Editing
— At The Volokh Conspiracy.

But Even If Calabresi Is, As Hasen Suggests, Perhaps Going Through Some Things Right Now,
None Of His Rhetoric Puts Him Outside The Republican Party Mainstream. Questioning The
Results Of The 2020 Election Is Table Stakes For Any Republican Who Aspires To Hold Public
Office. Half The House Republican Caucus Voted To Challenge The 2020 Election Results,
Including Now-Speaker Mike Johnson. In 2022, 370 Republican Candidates Had At Least
Some History Of Election Denialism, And With Trump Back On The Ballot In 2024, I Would
Not Expect That Number To Be Lower This Time Around. Prominent Republicans, Including
Several Potential Trump Running Mates, Have Refused To Say Whether They’ll Accept The
Results If Trump Doesn’t Win, Because They Understand That Toeing The MAGA Line Is




Their Only Viable Career Option.

For A Long Time, Establishment Republicans Have Drawn A Distinction Between The
Conservative Legal Movement, Which Is Ostensibly Composed Of Serious People, And The
Make America Great Again Faction, Which The Serious People Tolerate In The Name Of
Political Expedience. From The Beginning Of Trump’s Rise To Power, They Treated Him As
An Aberration That Their Movement, Committed To The Rule Of Law As It Was, Would Surely
Outlast — Someone Whom They Could Use While It Was Convenient, And Dispose Of When
It Was Not. And By Making Peace With Trump During His First Term, The Federalist Society
Was Indeed Able To Overhaul The Supreme Court, Installing Three Life-Tenured Justices
Whose Votes At Last Formed A Majority Necessary To Overturn Roe v Wade. As A Law
Student, Calabresi Dreamed About His Ideas Being Taken Seriously; He Probably Never
Imagined Winning This Much This Fast.

What Calabresi Failed To Understand Is That He And His Colleagues Had The Power
Dynamic Exactly Backwards: While The Conservative Legal Movement Imagined Itself To Be
Using Trump As A Means To An End, The Modern Republican Party Was Quietly Swallowing

The Conservative Legal Movement Whole. As A Result, One Of Its Most Distinguished Alums
Has Been Reduced To Cranking Out Late-Night Blog Posts Condemning The Proverbial
Radical Left, Hoping That Someone In A Position Of Power Will Notice, Forgive Him For His
Heresies, And Welcome Him Back Into The Fold. I Would Not Bet On It.
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