[2023 (176) FLR 197]
(ALLAHABAD HIGH COURT)
NEERA]J TIWAR], J.
Civil Misc. Writ Petition No. 7917 of 2022
September 9, 2022
Between
UMESH PRATAP SINGH
| and
| STATE OF U.P. and others

Promotion—Denial of on ground of pendency of criminal proceeding—
Legality—Mere pendency of criminal case coupled with the .
petitioner was permitted to continue in service and also granted promotion—
Cannot be ground for demying promotion—Subsequent service record of
petitioner—Found excellent, unblemished, without any punishment—Same
should have been additional ground to grant him promotion—Impugned
order not sustainable—Set aside—Petition allowed, directing respondent No. 1
to take necessary action to open sealed cover envelope and grant promotion to
petitioner. [Paras 12 to 16]

Counsel for the Petitioner : Ms. Atipriya Gautam, Devesh Mishra, Rishabh
Kesarwani and Vijay Gautam. |

Counsel for the Respondent : C.5.C.
JUDGMENT
NEERAJ TIWARI, J.—Heard Sri Vijay Gautam, learned Senior Counsel
assisted by Ms. Atipriya Gautam, learned counsel for petitioner and learned
standing counsel for State-respondents.
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. d between the partie ent of
the ;;fh!z:afhlggisn:;ﬁ 25:1? ;)g‘;;% eis being finally decided at the admissjon
stage. y

3. By way of present petitiqn, p?tlhoizef
“(ii) issue, a writ order or d1rect1§612,1 e

impugned order dated 12.08. o P
as Annexure-1, to the V(;’l’lt Iif;; . ure of andeie, Commanding

iii) i i irection,
iy o 2 s S i
vy on the pos . J. .
promote the %régne&o. 13/21 /89-Ka-1-19127,1- zdéaltgddztg _3'1997’ Py
govemmeﬁ: Order No. 1/2018-13(6)/ 2017/Ka-1-2018, dated 9.1.2015
overnme .1/

with all consequential benefits.

g seeking following reliefs :

e nature of certiorari, quashin th
d by respondent No. 1, enclgosefi

B damus, command;

i : n, in the nature of man » COMmandin

(v) issue, @ wrltéorfis&ggsicet;? to consider the claim of the petitioner for
i enti n on the post of Dy. SP., in pursuance of tp,
Ad-hoc promotio /21 /89-Ka-1-1997, dated 28.5.1997 &

Government OrderN(I:IOi /21031 8-13(6)/2017/ Ka-1-2018, dated 9-1~2018,

Government Order

: ial benefits.”
with all consequential etitioner submitted

. i for P that
4. Learned Senior Counsel appearing e Civil Police D
o . f Sub-Inspector in Civil Police Departm

titioner was appointed on the post 0 e Iap pur, an LR, has been Iog ge:g

X . While petitioner was pos

}c:); gigg(%l;,lgxgdi Lal apgainst three persons namely Jagarnath Chaudhary, Ash,
Devi and mother of Asha Devi namely Babana vDev1, which was reglstered as
Case Crime No. 172 of 1999 under sections 302, 201, 506 IPC at Police Station
Jaunpur, District Jaunpur on 05.06.1999, in which petitioner was not nameq,
Ultimately, charge-sheet was submitted in the year 1999, in which petitioner wag
tions 217, 218, 201 & 120-B IPC whereas against

also charge-sheeted under sec ‘
other accgsed, charge-sheet has been submitted under sections 302, 201, 506, 217,

218, IPC. Feeling aggrieved by the said charge-sheet, petitione; has filed Crimina]
Misc. Application No. 6323/2003 (under section 482, Cr.P.C.), in which this Court
vide order dated 10.09.2003 was pleased to stay the further proceedings, which
continued upto year 2020.

5. It is further submitted that during the pendency of the said criminal
proceeding, petitioner was given out of turn promotion on 14.09.2006 on the post
of Inspector, till then he is performing his duty to the full satisfaction of the
authorities and no other disciplinary or criminal proceeding has ever been
initiated against him. It is next submitted that meeting of Departmental
tI;Iromottlor; Committee (in short, 'DPC’) was held on 01.01.2018 for promotion on
Cois F;gse r :d %Zptl:ity Superintendent of I?oljce, in which case of petitioner was also
sealed cove ue to pendeqcy _of criminal proceeding, his name was kept ina

r envelop and juniors to petitioner were granted promotion.

Thereafter meeting of DPC wa :
- s G s also held ther
Juniors to petitioner have also been prorneotec;r.1 the years 2020 & 2021 and 0

6. Iti .
cover ant/ S ;ext S;l.b.mltted that.when the name of petitioner was keptina sealed
disposed of b}; tﬁ? xgoner has filed Writ Petition No. 7758 of 2019, which W25
to decide the on res ourt vide order dated 07.02.2020 directing respondent No.1
the Additiona] Igi Sentation of petitioner. Thereafter, comments were called o™
as “ ADGP, Adrrr?ji?sirce-nerfl of Police, Administr'ation (her einafter refel'fed to
comments were se; ation”) and pige communication dated 20.08.2020:

Nt t0 Secretary Home (Police Services), Secretariat UP
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etitioner is excellent ang aft:ro StatEd.m the comments Iihat character role]of
petitioner has never misugeq }l\)iromohon on the post of Inspector, upto 17 years
impugned order hag been S Post, but without considering the comn):ents,

ounds; first of al, Petitionpaased rejecting the claim of petitioner on two
against the petitioner jg serio\;e rihas helped the accused andpsecondl offen .
that petitioner was Charge~she:t Iél}amre. It is also stated in the impug¥1’ed ordf::'
217,218 & 120-B, IPC. #In Case Crime No, 17 of 1999, under sections

7. He firmly submitteq
that co ;

d not been cong;j .. cOMments gg NP,

simied Wat () of ol PG T s o
been convi j S been i

}‘:&’; e, Court No. g nd gﬁer dated 02,09, 0120;1:;:35 c:;;lfdglig:::f L

2. : x4 un i 4
petitioner is not guilty for any chaf;e:eggll?;e?’o‘i’.lpc' Which itself shows that
é%iffnﬁgrﬁeg?ﬁiy ISIf Criminal Proceeding. He further
that para-10 is having gpelflf/l (?;1 /r%9-;<9-1-1997, dated 28.05.1997 and submitted
first time charged emp] PTOVision that after considering the promotion of

0 : . _
after completion of one yee and keeping his name in a sealed cover envelop,
e year, the sa e considered for ad hoc promotion.

nt Ord me shall b

Py 12{0- 1/2018-13(6) /2017 /Ka-1-2018, dated 09.01.2018,

to be examined for fy pendency of criminal case in different courts, cases has
final decision of the cases

. €T proceeding subject to
pending before the Cg Xamination, if it is found proper, further

roceeding should h urlt) e e

P . u'd have been ensured. In support of his contention, he ha
placed reliance upon the judgment of this Courtp}%ssed in Neeraj It<ur::r Il’anfiey vs.
The State of U.P. and others, Writ-A No. 8151 of 2022, and submitted that on the
similar set of facts where the name of petitioner was kept in a sealed cover
envelop, Court after considering the Government Orders dated 28.5.1997 &
9.1.2018 directed to open the same to grant promotion. Therefore, under such
facts of the case, Court may

- cas Please to quash the impugned order and issue
necessary direction for promotion of petitioner. ‘

8. Learned standing counsel, on the basis of counter affidavit, has
vehemently opposed the submissions made by learned counsel for petitioner, but

could not dispute the factual as well as legal submissions made by learned Senior
Counsel appearing on behalf of petitioner.

9. I have considered rival submissions advanced by learned counsels for
parties and perused the records.

10. Facts of the case are undisputed. Petitioner was appointed on the post of
Sub-Inspector in Civil Police Department in the year 1990 and charge-sheet was
submitted against him in the year 1999. Thereafter, he was promoted on the post
of Inspector in the year 2006 and first DPC for promotion on the post of Deputy
Superintendent of Police was also held on 01.01.2018, in which name of pet1t1(l><nert
was considered, but due to pendency of crimi.nal proceeding, his name was ti?)l:\
in a sealed cover envelop and juniors to hqn have been grantec; ng)omovera.l
Further, as per comments of ADGP, Administration dated 20.08.f 2, sz veral
excellent entries were given to the petitioner in }ast ten years o sa :ded ce
coupled with this fact that no punishment, either minor or major was aw
the petitioner and after promotion, he has never misused his post in any way.
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I have also perused the Jl:_rf after DPC, name o Petitioner v,,, J Kumg,
11. the said judgment, ate Court has consid 38 kept

Pandey (supra)- In edenying the promotion. o'ltl‘ er h ] this fact g,

sealed cover elé\:railg)? of criminal prolceecimé,r fﬁttlpl?gmotizi Cmgeduin Sevigg

even after pen n the envelop to . alloyjp e,

dirgqted té\eu?.ta}:ea ;oalosgeconSidered the Government Orders dateq 28.5,19% 7the

petition, Co

9.1.2018 titioner is concerned, it is on better fooﬁng than

- 12, So far as caserolf)a[:;ey (supra). Und‘lspute(:ily, evetr;1 after i"iﬁaﬁon&(‘ff
case of Neeraj ;(uli'éw titioner was granted promotion on the pogt of Ins
criminal proceeding,

Eiech he is still working without any misuse of post Fl?ri}cltor

n 14.09.2006 upon W ntries for last 10 years ag Mentioneq ;. 1
T e 200305 o g

A TN, GVQn the
comments O \ initiated against the petltlor}gr along “with oth
criminal pl_'olceefdél('lfacscles 1:5“3:28 Co%ipleted and Additional Session Judge vcifi);
accused, tr(lia2 82014 awarded the punishment under section 304, C for
order iR hich also shows that petitioner was not at fault In the said cpip
years Oélilg, ‘SVO initiated against him. Relevant paragraphs of judgment Passed i
%%Kurgar Pandey (supra) is quoted below : 3 |
“17. Having heard the learned counsel for petitioner, the learned standing
counsel for State-respondents and upon perusal of record, the Court
finds that it is an undisputed fact that Irrespective of Pendency of
criminal case, petitioner has been allowed to continue. Therefore, mere
pendency of a criminal case, prima facie, cannot be taken as a ground to
deny promotion of petitioner. The Competent Autho ty cannot
withhold the claim of petitioner indefinitely on the ground of having
adopted Sealed Cover Procedure, due to the pendency of criminal case.

18. In view of the discussion made above this writ petition is disposed of
finally with a direction to the Competent Authority to consider the claim
of petitioner for opening the Sealed Cover within a period of two months
from the date of production of a certified copy of this order in the light of
observations made herein-above.”

his 13. After considering the entire facts of the case as

in case sub of petitioner while opening the sealed cover
) ubsequent i & . t
unblemished, without an q Service record of petitioner is found excellen

ground to grant Lo pron}{o%%l;l?hment' the same should have been an additional

14. Therefore under such facts a i
/ nd circumstances, impugned order dated
12.82021 passeq by respondent No. 1 js contrary top thg: provisions of
8 as well'as law laid down by this
(Supra), which is not sustainable and
15. Accordingly, th,

16. Respondent No? lwlrsl td};:ittiOn o owed. No order as to costs.
tover envelop angd grant promotigxsctiot?htake Necessary action to open the sealed
}f)fom the date of proq o

; € petitioner mayi ithin six weeks
uct oy axXimum wi ) .
100 of certifieq COPy of this order with all consequennal

Petition Allowed.
\
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