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INTRODUCTION

ou are a Veteran of the Gulf War Era. You served in the Navy from
, 2016. The Board of Veterans Appeals made their decision on your
21. We have implemented their decision based on the evidence listed

rds refle
, 2008 to
appeal on February 2,

below.

DECISION

1. Service connection for left knee condition is granted with an evaluation of 10 percent effective
May 27, 2019.

2. Service connection for right knee condition is granted with an evaluation of 10 percent
effective May 27, 2019.

3. Basic eligibility to Dependents' Educational Assistance is established from May 27, 2019.

EVIDENCE
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BOARD OF VETERANS’ APPEALS

FOR THE SECRETARY OF VETERANS AFFAIRS
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Represented bi i

DATE: February 2, 2021

ORDER

Entitlement to service connection for rightknee strain is granted.
Entitlement to service connection for left knee strain is granted.

Readjudication of the claim for service connection for dysuria is not warranted.

REMANDED

Entitlement to service connection for a thoracolumbar spine disability is remanded.

Entitlement to service connection for a cervical spine disability is remanded.

FINDINGS OF FACT

1. The Veteran’s right knee strain is related to in-service injury.
2. The Veteran’s left knee strain is related to in-service injury.

3. New and relevant evidence has not been received with respect to the claim for
service connection for dysuria.
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CONCLUSIONS OF LAW

1. The criteria for service connection for right knee strain are met. 38 U.S.C.
§§ 1110, 1131, 5107; 38 C.F.R. §§ 3.102,3.303.

2. The criteria for service connection for left knee strain are met. 38 U.S.C.
§§ 1110,1131,5107; 38 C.F.R. §§ 3.102, 3.303.

3. The criteria for readjudicating the claim for service connection for dysuria have
not been met. 38 C.F.R. §§ 3.2500, 3.2501.

REASONS AND BASES FOR FINDINGS AND CONCLUSIONS

The Veteran had active service from- 2008 to - 2016.

In May 2019, the Veteran submitted a VA Form 20-0995, Decision Review
Request: Supplemental Claim, and requested review of rating decisions dated in
March 2017 and April 2017 based on new and relevant evidence. In September
2019, the agency of original jurisdiction (AOJ) issued the supplemental claim
decision on appeal, which found that new and relevant evidence had been received
with regard to the claims of service connection for disabilities of the right and left
knees, thoracolumbar spine and cervical spine, and denied these claims based on
the evidence of record at the time of that decision. Therefore, the Board may only
consider the evidence of record at the time of the decision on appeal and any
evidence submitted during an applicable evidentiary window.

In the September 2019 VA Form 10182, Decision Review Request: Board Appeal,
the Veteran elected the Evidence Submission docket. Therefore, with regard to the
above claims, the Board may only consider the evidence of record at the time of
the AOJ decision on appeal, as well as any evidence submitted by the Veteran or
his representative with, or within 90 days from receipt of, the VA Form 10182.

38 C.F.R. §20.303.

In the September 2019 supplemental claim decision on appeal, the AOJ found that
new and relevant evidence had not been received with regard to the claim of
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service connection for dysuria. Therefore, the Board must determine whether new
and relevant evidence has been received to readjudicate this claim, based only on
the evidence of record at the time of the supplemental claim decision on appeal, as
well as any evidence submitted by the Veteran or his with, or within 90 days from
receipt of, the VAForm 10182. 38 C.F.R. § 20.303.

Service connection may be granted for disability resulting from disease or injury
incurred in or aggravated by active service. 38 U.S.C.§§1110, 1131, 5107,

38 C.F.R. §3.303. Thethree-element test for service connection requires evidence
of: (1) a current disability; (2) in-service incurrence or aggravation of a disease or
injury; and (3) a causal relationship between the current disability and the in-
service disease or injury. Shedden v. Principi,381 F.3d 1163, 1166 -67 (Fed. Cir.
2004).

1. Service connection for a right knee disability
2. Service connection for a left knee disability

The September 2019 rating decision found that new and relevant evidence had
been received to readjudicate the claims of service connection for disabilities of the
right and left knees. This is a favorable finding by the agency of original
jurisdiction (AOJ) and the Board will proceed to the address the claims on the
merits. See 38 U.S.C. § 5104A;38 C.F.R. § 3.104(c).

The Veteran contends that he developed bilateral knee pain in 2010 secondary to
ruck marching, carrying his gear, and training with the Marines. He said his knee
pain worsened during deployment after the vehicle he was traveling struck an
improvised explosive device (IED), and he subsequently had continued bilateral
knee pain, especially with cold weather. See March 2017 VA examination.

In its September 2019 decision, the AOJ made the following favorable finding: the
evidence shows that a qualifying event, injury, or disease had its onset during
service, as service treatment records show complaints of bilateral knee pain.

Where a Veteran engaged in combat with the enemy in a period of war, as in this
case, lay evidence of an in-service incurrence or aggravation of a disease or injury
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shall be accepted if consistent with the circumstances, conditions, or hardships of
such service, notwithstanding the lack of official record of such incurrence or
aggravation. See 38 U.S.C. § 1154 (b); 38 C.F.R. § 3.304 (d). Service treatment
records reflect that the Veteran received a concussion in an incident when the
vehicle in which he was riding hit an IED, and that he complained of bilateral knee
pain since that incident. See service treatment records dated in May 2011 and
October 2012. The Veteran's report of bilateral knee injuries in combat is conceded
as consistent with the circumstances of his service.

The Board concludes that the Veteran has current disabilities of the right and left
knees that began during active service. 38 U.S.C. §§ 1110, 1131, 5107(b); Holton v.
Shinseki, 557 F.3d 1363, 1366 (Fed. Cir. 2009); 38 C.F.R. § 3.303(a). ANovember
2019 private medical opinion from T.J.S.;MD, shows that the Veteran has a current
diagnosis of bilateral knee strain.

A November 2019 report of a private examination by J.R., DO, reflects that the
Veteran’s bilateral knee condition causes functional limitations and/or symptoms,
including pain and limitation with activity, standing, and walking, and pain on
motion of both knees. Dr. R. opined that the Veteran's bilateral knee condition
markedly interferes with his employment, but did not provide a diagnosis. Pain
alone, without an accompanying diagnosis of a present disease, can qualify as a
disability if it reaches the level of a functional impairment of earning capacity.
Saunders v. Wilkie, 886 F.3d 1356, 1367-69 (Fed. Cir. 2018).

Thus, the question becomes whether the current right and left knee strain is related
to service.

During service, the Veteran was seen for complaints of bilateral knee pain on
several occasions. In a report of medical history at separation inﬂ 2016, the
Veteran reported a history of knee trouble. On separation examination, the
examiner indicated that the Veteran’s defects and diagnoses included bilateral knee
joint pain, with no current disability.

There are probative opinions in favor of and against the claim. The evidence
against the claim includes the March 2017 and August 2019 VA examinations
which found no current right or left knee disabilities.
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The evidence in favor of the claim includes the November 2019 medical opinion
by Dr. S., who diagnosed chronic bilateral knee strain and opined that it is at least
as likely as not that this disability is directly service-connected. Dr. S. referenced
and discussed several service treatment records reflecting that the Veteran
repeatedly complained of knee pain in service after an IED explosion, and noted
that the Veteran reported continuous knee symptoms since service. He opined that
there is a clear picture of chronic knee pathology, and that the August2019 VA
medical opinion that there was no chronic knee disability was erroneous.
Additional evidence weighing in favor of the claim includes the private medical
record from Dr. R. showing that the Veteran has bilateral knee symptoms of pain
with functional impairment of earning capacity.

Upon review of the record, the Board finds the evidence to at least be in equipoise
as to whether the Veteran’s current right and left knee strain arose in service.
Accordingly, after resolving all doubt in favor of the Veteran, the Board finds that
service connection for right knee strain and left knee strain is warranted. 38 U.S.C.
§ 5107;38 C.F.R. §3.102.

3. Whether new and relevant evidence has been received to warrant
readjudication of the claim for service connection for dysuria

In its September 2019 decision, the AOJ made the following favorable finding: the
evidenceshows thata qualifying event, injury, or disease had its onset during
service, as service treatment records show complaints of urinary symptomes.

The Veteran contends that he has intermittent discomfort with urination since
service.

The Veteran initially filed a claim for service connection for dysuria in December

2016, and the AOJ denied this claim in an April 2017 rating decision. The Veteran
was notified of this decision by a letter dated in April 2017, and he did not appeal

it. The Veteran filed a supplemental claim for this condition in May 2019.

A claimant may continuously pursue a claim or issue by filing a supplemental
claim following notice of a decision by the AOJ or the Board. 38 C.F.R.
§ 3.2500 (c). If new and relevant evidence is presented or secured with respect to
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the supplemental claim, the AOJ will readjudicate the claim taking into
consideration all of the evidence of record. 38 C.F.R. § 3.2501. New evidence is
evidence not previously part of the actual record before agency

adjudicators. 38 C.F.R. § 3.2501 (a)(1). Relevant evidence is information that tends
to prove or disprove a matter at issue in a claim, including evidence that raises a
theory of entitlement that was not previously addressed. 38 C.F.R. § 3.2501 (a)(2).
If new and relevant evidence is not presented or secured, the AOJ will issue a
decision finding that there was insufficient evidence to readjudicate the claim. /d.

Upon review of the record, the Board finds that new and relevant evidence has not
been received to warrant readjudication of the claim for service connection for
dysuria.

At the time of the April 2017 AOJ decision, the substantive evidence of record
included the Veteran’s service treatment records showing complaints of dysuria,
post-service treatment records showing no current diagnosis of a urinary condition
to include dysuria, a March 2017 VA examination report, an opinion from a VA
examiner dated in March 2017 showing no current disability, and statements from
the Veteran that ever since he underwent an urethral swab for STD testing in 2011,
he had intermittent discomfort when urinating. The AOJ denied the Veteran’s claim
because the evidence of record did not show a current disability.

Since the April 2017 AOJ decision, updated VA treatment records and private
medical records were obtained; however, a review of those records reveals no
information related to the Veteran’s claimed dysuria, and no evidence that tends to
prove or disprove a matter at issue with respect to the Veteran’s service connection
claim. Accordingly, the Board finds that new and relevant evidence has not been
received, and readjudication of the claim for service connection for dysuria is not
warranted.

REASONS FORREMAND

1. Service connection for a thoracolumbar spine disability is remanded.

2. Service connection for a cervical spine disability is remanded.
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The issues of entitlement to service connection for disabilities of the thoracolumbar
and cervical spine are remanded to correct a duty to assist error that occurred prior
to the September 2019 rating decision on appeal. The AOJ obtained August2019
medical opinions as to these claims prior to the September 2019 rating decision on
appeal, but these medical opinions are not supported by adequate rationales. The
Board finds that the AOJ did not obtain adequate VA medical opinions prior to the
decision on appeal to address whether the Veteran’s thoracolumbar spine and
cervical spine disabilities are related to service.

With regard to the claim of service connection for a cervical spine disability, the
August 2019 VA examiner relied on the absence of documentation of treatment and
did not address the competent lay evidence of continuity of symptomatology since
service (see March 2017 and August 2019 VA examination reports). Dalton v.
Nicholson, 21 Vet. App. 23, 39-40 (2007) (stating a medical opinion

is inadequate if it is based solely on the absence of documentation in the record and
does not consider the Veteran’s reports of symptoms and history).

Similarly, with regard to the claim of service connection for the thoracolumbar
spine disability, the VA examiner did not note that the Veteran complained of low
back pain on separation medical examinationin 2016, or discuss the
Veteran’s competent report of continuous low back pain since service (see March
2017 and August 2019 VA examination reports).

Accordingly, aremand for another VA medical opinion is required.
The matters are REMANDED for the following action:

1. Obtain a medical opinion from an appropriate clinician
regarding whether the Veteran's thoracolumbar spine
disability and/or cervical spine disability is at least as
likely as not related to service. An examination need only
be performed if deemed necessary by the examiner.

The examiner must review the claims file. If a diagnosis
cannot be provided but the Veteran’s condition manifests
in symptoms that cause functional impairment, then the
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examiner should consider them a “disability” for the
purpose of providing the requested opinion(s) below.

The examiner is asked to provide a response to the
following:

Is any current disability of the thoracolumbar spine or
cervical spine at least as likely as notrelated to service,
including injuries in an IED blast in May 2011?

Provide a rationale to support the opinion(s).

In providing the requested opinion, consider the
Veteran’s description of his in-service injury and
symptoms as well as his post-service symptoms. If
there is any medical reason to accept or reject the
proposition that the Veteran’s reported injury and
symptoms in service and thereafter represented the
onset of his current disability, this should be noted.
Stated another way, do the Veteran’s reports about his
symptoms align with how the currently diagnosed
disability is known to develop or are the Veteran’s
reports generally inconsistent with medical knowledge
or implausible?

(Continued on the next page)
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If arthritis of the spine is diagnosed, is it at least as likely
as not that it (1) began during active service, (2)
manifested within one year after discharge from service,
or (3) was noted during service with continuity ofthe
same symptomatology since service?

OZW7

S. L. Kennedy
Veterans Law Judge
Board of Veterans’ Appeals

Attorney for the Board C. L. Wasser, Counsel
The Board s decision in this case is binding only with respect to the instant matter
decided. This decision is not precedential and does not establish VA policies or
interpretations of general applicability. 38 C.F.R. § 20.1303.




Medical opinion from VA C&P examiner



LOCAL TITLE: C&P EXAMINATION

DATE OF NOTE: AUG 27, 2019@07:30 ENTRY DATE: 08/27/2019 15:10:37
AUTHOR : EXP COSIGNER:
URGENCY : STATUS: COMPLETED

Medical Opinion
Disability Benefits Questionnaire

Name of patient/Veteran:

ACE and Evidence Review

Indicate method used to obtain medical information to complete this document:

[X] In-person examination

Evidence Review

Evidence reviewed (check all that apply):

[X] VA e-folder (VBMS or Virtual VA)
[X] CPRS

MEDICAL OPINION SUMMARY

RESTATEMENT OF REQUESTED OPINION:

a. Opinion from general remarks: Does the Veteran have a diagnosis of (a)
Service connection for

thoracolumbar spine condition (also claimed as lumbar muscle spasm) is
denied. that is at least as likely as not (50 percent or greater
probability) incurred in or caused by (the) Low back pain during service?

b. Indicate type of exam for which opinion has been requested: Spine

TYPE OF MEDICAL OPINION PROVIDED: [ MEDICAL OPINION FOR DIRECT SERVICE
CONNECTION ]

b. The condition claimed was less likely than not (less than 50%
probability) incurred in or caused by the claimed in-service injury, event or
illness.

c. Rationale: There is no chronic back pain noted in the STRs. There were a
few instances of low back pain noted.

khkhkkhkkhkkhkkkhkhkhkkhkhkhkhkhkhkhkhkhkhkhkhkhhkhkkhhkhkkhhkhkkhhkhkkhkhkhkhkhkhkhkhkkhkhkhkhkhkhkhhkhkhhkhkhkhkkhkkhkk,kkk kk,kkk kkkk**k*x*%

RESTATEMENT OF REQUESTED OPINION:

a. Opinion from general remarks: Does the Veteran have a diagnosis of (a)
Service connection for right knee

condition is denied. that is at least as likely as not (50 percent or
greater probability) incurred in or caused by (the) Bilateral knee pain

CLIN DOC: Progress Note Page: 1
Printed on: Aug 27, 2019 3:10:37 pm
System: VISTA.SAN-ANTONIO.MED.VA.GOV Division: 879



during service?

Does the Veteran have a diagnosis of (a) Service connection for left knee
condition is denied. that is at least as likely as not (50 percent or
greater probability) incurred in or caused by (the) Bilateral knee pain
during service?

b. Indicate type of exam for which opinion has been requested: Joints

TYPE OF MEDICAL OPINION PROVIDED: [ MEDICAL OPINION FOR DIRECT SERVICE
CONNECTION ]

b. The condition claimed was less likely than not (less than 50%
probability) incurred in or caused by the claimed in-service injury, event or
illness.

c. Rationale: There is no chronic knee problems noted in the STRs. B/l knee
pain was mentioned a few times. There is no current knee diagnosis.

khkkkhkkhkhhkhkhhhkhhhkhhhkhhhhhhhhhhkhdhhkhdhhhkhhdhkhhhdhhhkhhhkhhhhhhhkhkhhkkkhkkkkhkkd khkk k,*k **x*

RESTATEMENT OF REQUESTED OPINION:

a. Opinion from general remarks: Does the Veteran have a diagnosis of (a)
Service connection for cervical

spine condition is denied. that is at least as likely as not (50 percent or
greater probability) incurred in or caused by (the) neck strain during
service?

b. Indicate type of exam for which opinion has been requested: Spine

TYPE OF MEDICAL OPINION PROVIDED: [ MEDICAL OPINION FOR DIRECT SERVICE
CONNECTION ]

b. The condition claimed was less likely than not (less than 50%
probability) incurred in or caused by the claimed in-service injury, event or
illness.

c. Rationale: There is no chronic neck pain noted in the STRs.

khkkkhhkkhkhhkhkhhhkhhhkhhhkhhhhhhhhhhhhhkhdhhhkhhhkhhhkhhhkhhhhhhhkhhhkhhhkhkkhkkkkhkkk khkk k,*k **x*%

/es/
MD/Comp & Pen
Signed: 08/27/2019 15:10:37

CLIN DOC: Progress Note Page: 2
Printed on: Aug 27, 2019 3:10:37 pm
System: VISTA.SAN-ANTONIO.MED.VA.GOV Division: 879
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ﬁi Marian Medical, LLC

4775 Washington Road, Evans GA 30809 762-994-3529 info@marian-medical.com
Veteran: XxxxxXx XXXXXXX VA File #: XxxX-XxX-XXXX November 25%, 2019

Medical opinion for VA claim: Bilateral knee strain

I am a general practitioner who provides expert medical opinions and independent medical
examinations. I retired from the U.S. Army as a physician and previously served as a U.S. Navy
nuclear engineer and submarine officer. My curriculum vitae is enclosed. I have personally
reviewed all relevant records from this Veteran’s C-file, and personally performed a medical
history. However, no patient-doctor relationship was established, and no treatment was provided.
I have reviewed the circumstances and events of this Veteran’s military service. Based on my
interview, I found this Veteran to be a credible witness because their statements are consistent
with the medical records and the natural history of their disease processes.

Bilateral knee strain (direct):
This Veteran is seeking direct service connection for this condition. The active duty medical
records clearly indicate evaluation of chronic knee pain on numerous occasions:
- September 20th, 2012 — Radiology Report
- “bilateral chronic knee pain s/p [status post, i.e. after] IED [improvised
explosive device] blast”
- January 24th, 2013 — Consult Result
- “During this deployment in [sic] the patient was involved in several IED
[improvised explosive device] attacks, one of which knocked him unconscious
and threw him a substantial distance leading to a diagnosis of Traumatic Brain
Injury and causing him chronic knee and back pain...He also has chronic knee
and back pain secondary to the injuries sustained in the I[ED [improvised
explosive device] blast...Chronic Knee and Back Pain”
- May 17th, 2013 — Record of Medical Care
- “...R [right] knee pain x [for] 1.5 years s/p [status post, i.e. after] exposed to
IED [improvised explosive device] blast while riding in vehicle during
deployment. Admits to pain and popping after running 1-2 miles. Subjective
instability with stairs...Right Knee: Tenderness on palpation medial
aspect...waiver from running 2/2 [secondary to] knee pain.”
- September 24th, 2013 — Record of Medical Care
- “PRT [physical readiness test] waiver requested for knee and back pain...states
that he hurt himself when deployed to afghanistan [sic] and is still having
recurrent problems. .. Tenderness observed on ambulation of the knees...PRT
waiver granted.”
- November 4th, 2013 — Record of Medical Care
- “joint pain, localized in the knee: Requested PT [physical therapy] on the way
out for chronic knee pains.”
- March 19th, 2014 — Record of Medical Care
- “He tells this examiner he was ‘blown up by an IED [improvised explosive
device]’ in 2011 and suffered a TBI [traumatic brain injury] w [with] back and
knee pain...Encouraged f/u [follow up] with PCM [primary care manager| for
evaluation of chronic back/knee pain.”




- March 20th, 2014 — Record of Medical Care
- “...bilateral knee pain since blast injury while deployed.”

- February 2nd, 2015 — Record of Medical Care
- “Bilateral knee pain since 2012...Pain started s/p [status post, i.e. after] [ED
[improvised explosive device] explosion in Afghanistan in 2012...Right
Knee...Tenderness on palpation ant [anterior] patellar pain...Left
Knee...Tenderness on palpation ant [anterior] patellar pain...”

- February 4th, 2015 — Radiology Report
- “left knee pain s/p [status post, i.e. after] IED [improvised explosive device]
explosion”

- February 5th, 2015 — Record of Medical Care
- “Joint pain, localized in the knee”

- April 2nd, 2015 — Consult Result
- “...knee and back pain from ?being [sic] blown up in Afghanistan? [sic]”

- April 7th, 2015 — Record of Medical Care
- “knee pain that is under evaluation with MRI pending”

- June 3rd, 2015 — Consult Result
- “...chronic moderate pain (in lower back and knees)...He reports excellent
annual fitness evaluations until he began experiencing knee problems.”

- October 6th, 2015 — Record of Medical Care
- “...right knee pain...knee pain is chronic...Tenderness on palpation MCL
[medical collateral ligament] region...Pain was elicited by motion with full
flexion”

- October 15th, 2015 — Record of Medical Care
- ““...continue seeing...sports medicine for his knee and back pain”

- October 15th, 2015 — Consult order request
- “...chronic left knee pain s/p [status post, i.e. after] IED [improvised explosive
device] explosion in 2012. INcreased [sic] pain with stairs, running, prolonged
standing, and squatting. Pain posterior to patella with popping. + [positive] patella
grind, + [positive] varus/valgus [pain with medial/lateral flexion].”

- October 22nd, 2015 — Record of Medical Care
- “Bilat [bilateral] knee pain 4/10”

These current chronic disabilities are directly linked to the injuries that occurred while on active
duty. According to this Veteran’s detailed history of recurring symptoms, there has been
continuity of symptoms from service to present. A definitive knee diagnosis does not appear to
have been made while this Veteran was still on active duty. This is partly because he was not
able to tolerate an enclosed MRI due to his PTSD. Claustrophobia during MRIs is very common
in PTSD. This test likely would have resulted in a definitive diagnosis. However, this scenario is
not a bar to service connection. Based on this Veteran’s historical and contemporary symptoms,
a diagnosis of knee strain adequately captures and describes his clinical picture.

A negative C&P medical opinion was issued on August 27™, 2019 by Xxxxx Xxxxxxx, M.D.
with the following rationale: “There is [sic] no chronic knee problems noted in the STRs. B/l
[bilateral] knee pain was mentioned a few times. There is no current knee diagnosis.” The STRs
recounted above show that Dr. Xxxxxxx’s assessment of chronicity was clearly erroneous.



Additionally, Dr. Xxxxxxx does not consider the diagnosis of knee strain, as I have. Part of the
purpose of the C&P exam process is to strive to make a diagnosis even if one has not been made
before. Dr. Xxxxxxx failed to make a diagnosis when he was presented with a clear picture of
chronic knee pathology.

After reviewing the pertinent records and conducting a medical history, it is my professional
medical opinion that it is at least as likely as not that this Veteran’s condition is directly service

connected.

Sincerely,

Wm'ﬁ.
Thofas J7 Seiter, Jr., M.D. GA license #066371 NPI #1922230267





