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T H E  E S S E N T I A L 

Second Amendment

A well regulated Militia, being necessary to the 
security of a free State, the right of the people to 

keep and bear Arms, shall not be infringed.”

—BILL OF RIGHTS

“
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The Origins of the  
Second Amendment
A foundation of American democracy is the natural law principle that every human possesses certain 

inalienable rights. Inherent in this is a right to self-defense—that is, to forcibly resist infringements 
on inalienable rights. The right of the people to keep and bear arms, enshrined in the Constitution’s 
Second Amendment, is centered not on hunting or sport shooting but on this natural right of self-
defense. It gives “teeth” to the promises of liberty, ensuring that attempts to reduce our natural rights to 
mere dead letters may be met with meaningful resistance. 

The Framers and ratifiers of the Second Amendment did not operate in a philosophical or historical 
vacuum. In ratifying the Second Amendment, they built upon a strong foundation of inherited rights they 
had long possessed as Englishmen. A century before American independence, the Declaration of Rights 
of 1689 codified the right of English subjects to possess arms for their defense. Nearly contemporaneous 
to the American Revolution, famed English jurist William Blackstone listed the right of English subjects 
to possess arms for their defense as one of the principal barriers against violations of life, liberty, and 
property. This cherished right flowed from “the natural right of resistance and self-preservation, where 
sanctions of society and laws are found insufficient to restrain the violence of oppression.”2 

The right to keep and bear arms for self-preservation may vest in the individual, but it also secures a 
collective resistance against large-scale threats to liberty. The founding generation well understood that 
people who lack the means to defend and enforce their rights are not, in any meaningful sense, free. For 
centuries, ruling monarchs had often disarmed the general population and then employed professional 
armies or loyal “select” militias to impose their tyrannical rule on a defenseless people. 

In a very real sense, the war for independence from Great Britain started over King George III’s attempts 
to do the same. As colonial frustrations over repeated injuries to their rights and liberties reached a 
breaking point, the royal response grew progressively hostile and heavy-handed. Increasingly larger 
numbers of royal soldiers were sent to occupy Boston, not to protect the civilians from foreign threats, 
but to enforce controversial laws at bayonet-point and intimidate the colonists into submission. 
Ultimately, under orders from the King, General Thomas Gage led hundreds of well-armed professional 
troops to forcibly seize supplies of arms and gunpowder stored in some of the most disaffected areas 
of colonial America—the Massachusetts towns of Lexington and Concord. The ensuing skirmishes 
between British regulars and colonial militiamen were a final “spark” that set the Revolution ablaze. Had 
the colonists allowed themselves to be widely disarmed—or had they not already been one of the most 
widely armed civilian populations in history—the Revolution would certainly have been doomed. 

It is little wonder, then, that the Founders immediately sought to safeguard the “right of the people to 
keep and bear arms” in their new nation. Their foresight to guarantee a well-armed citizenry continues, 
even today, to ensure the “security of a free state.”

 
In America we may reasonably hope that the people 
will never cease to regard the right of keeping and 

bearing arms as the surest pledge of their liberty.” 1 

—ST. GEORGE TUCKER 

“
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This textual understanding is cemented by a 
century of uninterrupted post-ratification legal 
scholarship showing a common consensus that 
the Second Amendment protects an individual 
right, as opposed to some collective right of 
states to maintain militias. From St. George 
Tucker’s “American Blackstone” to Jonathan 
Elliot’s record of debates from state ratification 
conventions, from James Bayard to William Rawle 
and Joseph Story, the right to keep and bear 
arms was unquestionably viewed as a right of the 
individual citizen, and not a prerogative of state 
governments or a collective right to be exercised 
only in the context of official militia service. 

The Second Amendment today cannot be 
properly understood apart from its relationship to 
the Fourteenth Amendment, which was ratified in 
1868. Prior to the Fourteenth Amendment, the Bill 
of Rights—including the Second Amendment—
protected only against infringements by the 
federal government. The Founders presumed that 
state constitutions would sufficiently protect the 
natural rights of citizens against infringements 
by state governments. With respect to state 
protections of the right to keep and bear arms, 
this proved to be largely true. Overwhelmingly, 
state constitutions and state governments 

respected a broad and—especially compared 
to modern gun control measures—virtually 
unrestricted right of individual citizens to possess 
and carry firearms. 

A major motivation behind the Fourteenth 
Amendment was the stark reality that, in the 
aftermath of the Civil War, southern states simply 
refused to protect the fundamental rights and 
liberties of the newly freed slaves, including, 
specifically, their right to keep and bear arms. 
Many states in the former Confederacy passed 
overtly racist laws designed to keep former 
slaves disarmed and defenseless against private, 
state-sanctioned attempts to instill fear through 
violence, as well as to continue their submission. 
As Congress debated the Fourteenth Amendment 
and the various Reconstruction bills that preceded 
it, Senators and House Members routinely decried 
the widespread disarmament of freedmen in the 
South. The historical record could not be clearer 
that, at the time of the Fourteenth Amendment’s 
ratification, the public widely understood the right 
to keep and bear arms as individual in nature, 
centered on self-defense, and encompassed 
within the Fourteenth Amendment’s scope as a 
fundamental right of citizenship upon which states 
could no longer infringe. 

The Right of the People
“The meaning of the provision undoubtedly is, that the people, 
from whom the militia must be taken, shall have the right 
to keep and bear arms; and they need no permission or 
regulation of law for the purpose.” 3

—THOMAS COOLEY,  
General Principles of Constitutional Law

To whom does the right to keep and bear arms 
belong? The text, history, and tradition of the 

Second Amendment make clear that it protects an 
individual right of private citizens to keep and bear 
personal arms for self-defense. 

The language itself is unambiguous: The 
right to keep and bear arms belongs to “the 
people.” The phrase “the right of the people” 
appears several other times in the Bill of 
Rights, including in the First and Fourth 
Amendments, and at no other point does it 
refer to anything other than an individual right 

of private citizens. Finally, if the drafters of 
the Second Amendment had meant merely 
to clarify that the “power” of maintaining 
well-regulated militias belonged to the state 
governments, they certainly knew how to 
better distinguish between “the people” 
as individuals and the state governments 
as elected representatives of their people. 
Consider, for example, the Tenth Amendment: 
“The powers not delegated to the United 
States by the Constitution, nor prohibited by 
it to the States, are reserved to the States 
respectively, or to the people.” 

“Any person, white or black, may be disarmed, if convicted 
of making an improper and dangerous use of weapons; 
but no military or civil officer has the right or authority 
to disarm any class of people, thereby placing them at the 
mercy of others. All men, without the distinction of color,  
have the right to keep arms to defend their homes, families  
or themselves.” 4 

—CIRCULAR OF BRIGADIER GENERAL DAVIS TILLSON, 
Assistant Commissioner for Georgia during Reconstruction 
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History’s Forgotten  
Well-Armed Women

“I do like to have guns around….[I]f somebody is 
going to come into my house and I have not put out 
the welcome mat, I want to stop them.” 7

—MAYA ANGELOU

HARRIET TUBMAN, the famed leader of the Underground 
Railroad, is frequently depicted in drawings and photographs 
with a rifle in her hands. This is not without good reason—she was 
known to travel armed, particularly during her “conductor” days. 
Tubman’s guns were primarily for protection against slave catchers 
and their dogs, but she would also flash them to “passengers” 
who lost their nerve and wanted to turn around, potentially 
endangering the entire mission. Later, as a scout for the Union 
Army during the Civil War, Tubman became the first American 
woman to lead an armed military assault. Her expedition of 150 
African-American soldiers successfully freed more than 750 slaves 
in the South Carolina Lowcountry.

ANNIE OAKLEY is perhaps the most renowned professional 
sharpshooter—man or woman—in American history, dazzling 
audiences around the world with her marksmanship. She was also 
passionate about teaching women how to shoot, and in between 
shows would hold free lessons for women and girls on how to use rifles, 
pistols, and shotguns for self-defense. Even after she retired from 
professional sharpshooting, she continued her free lessons, training as 
many as 15,000 women in the use of firearms before her death in 1926. 
She once explained her passion as based in a very simple desire—that 
women “be capable of protecting their homes” and “know how to 
handle guns as naturally as they know how to handle babies.”8

In 1895, MARY FIELDS became the first African-American woman 
hired by the United States Postal Service as a stagecoach mail 
carrier. Known as “Stagecoach Mary,” the 60-year-old quickly 
gained a reputation for her fearless dealings with the would-be 
mail bandits and wild animals of the Montana wilderness. She was 
known to carry multiple firearms with her on routes—including a 
.38 Smith & Wesson revolver tucked up under her apron.

It is universally true that would-be criminals, oppressors, and tyrants prefer their targets to be disarmed, 
a principle underscored by the sordid and overtly racist history of gun control in the United States. 

Prior to the Fourteenth Amendment, most meaningful restrictions on the private possession or use of 
weapons were limited to slaves and other disfavored “non-citizens,” such as Native Americans. 

Even after the Fourteenth Amendment’s ratification, many states implemented facially neutral gun 
control laws with a clear intent that they be stringently enforced in a discriminatory manner against 
disfavored populations like immigrants and African-Americans. Consider the words of a Florida Supreme 
Court Justice in a 1941 concurring opinion that analyzed a Reconstruction Era handgun licensing law:

The same condition existed when the Act was amended in 1901 and the Act was passed for the 
purpose of disarming the negro laborers….The statute was never intended to be applied to the 
white population and in practice has never been so applied. We have no statistics available, but it 
is a safe guess to assume that more than 80% of the white men living in rural sections of Florida 
have violated this statute…[but there has] never been, within my knowledge, any effort to enforce 
the provisions of this statute as to white people.6 

While it may be the case that most modern gun control advocates harbor no racial animosity, the result 
of their policies is to disarm many minority Americans. The right to keep and bear arms for self-defense 
is uniquely important for non-white Americans, who have historically been targets of violent oppression, 
and even today are disproportionately victims of violent crime. For this reason, the practical protections 
of the Second Amendment are even more important. 

The Racist Roots of  
Gun Control

“A Winchester rifle should have a place of honor in every black 
home, and it should be used for that protection which the law 
refuses to give.” 5

—IDA B. WELLS
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The Well-Regulated Militia
“No free government was ever founded, or preserved its 
liberty, without uniting the characters of the citizen and 
the soldier in those destined for the defense of a free state…
such are a well-regulated militia, composed of the freeholders, 
citizens and husbandmen, who take up arms to preserve their 
property, as individuals, and their rights as freedmen.” 9 

—JOSIAH QUINCY II, 
prominent spokesman for the Boston Sons of Liberty

If the Second Amendment protects an individual 
right of the people that shall not be infringed, 

who or what is the militia and how is it to be well-
regulated? 

The Founding generation understood that large 
standing armies were dangerous threats to liberty, 
especially when controlled by authoritarian 
governments who sought to disarm the general 
population. The militia system, with deep roots 
in English history, was one way of ensuring that 
the nation could defend itself against all threats, 
foreign and domestic. Instead of a large full-time 
professional army, the government could, when 

needed, call upon the greater body of armed 
citizens to employ their personal firearms in the 
collective defense of the state or nation. A “well-
regulated” militia simply meant that the processes 
for activating, training, and deploying the militia 
in official service should be efficient and orderly, 
and that the militia itself should be capable of 
competently executing battlefield operations.

While every individual who compromises the 
“people” of the United States has a right to keep 
and bear arms, as a practical and legal matter, 
not every member of the “people” is necessarily 
eligible for militia service. Nevertheless, the 

broader right to keep and bear arms enables 
the maintenance of a well-regulated militia by 
ensuring that the body of citizens from whom the 
militia must be drawn is armed and experienced in 
the use of those arms. Moreover, the larger body 
of a people who are both numerous and armed 
stand as a check against any attempt by the 
government to form “select militias” or neglect the 
training or activating of the militia altogether. 

Where is the militia today? Despite a common 
suggestion that the militia exists today only in the 
form of the National Guard, the modern militia 
exists today in the same place it did in 1791—in 
the body of the people trained to use firearms. 
Under federal law, the citizenry is divided into two 
subsets: the “organized militia,” composed of the 
National Guard, and the “unorganized militia,” 
composed of all able-bodied males between 
the ages of 17 and 45. Every state has statutes 
that, in a similar manner, either explicitly or 
implicitly divide its militia into an “organized” and 
“unorganized” component, with the unorganized 
militia being drawn far more broadly from the 
greater body of the people. 

This is consistent with Federalist No. 29 (one 
of the 85 essays collectively known as The 
Federalist Papers that were published by 
Alexander Hamilton, James Madison, and John 
Jay advocating ratification of the Constitution), 

in which Alexander Hamilton recognized the 
practical importance of forming a “select corps” 
of professionalized militia because “the project of 
disciplining all the militia of the United States is 
as futile as it would be injurious, if it were capable 
of being carried into execution.”10 The existence 
of this “select corps” would be the “best possible 
security against (a large standing army), should 
it exist,” because there would be “a large body 
of citizens, little, if at all, inferior (to the standing 
army) in discipline and the use of arms, who stand 
ready to defend their own rights and those of their 
fellow-citizens.”11 

And yet, Hamilton simultaneously recognized 
the importance of ensuring that the “people 
at large” are “properly armed and equipped,” 
in tandem with any professionalized corps 
of citizen-soldiers.12 Indeed, Hamilton’s 
contemporary Richard Henry Lee repeatedly 
warned against the dangers of over-reliance 
on what we today call the organized militia, 
which “will ever produce an inattention to the 
general [unorganized] militia.”13 He aptly reminds 
us centuries later of the proper relationship 
between an armed people and the militia: “A 
militia, when properly formed, are in fact the 
people themselves….[T]o preserve liberty, it is 
essential that the whole body of the people 
always possess arms, and be taught alike, 
especially when young, how to use them.”14 

At the time of ratification of the Second and Fourteenth Amendments, civilians 
routinely kept firearms in their own homes that could be used for a variety of 
lawful purposes at the same time, including hunting, personal defense, and 
community defense. In District of Columbia v. Heller (2008), the Supreme 
Court stated that types of arms protected by the Second Amendment are not 
limited to those in existence at the time the Amendment was ratified, but 
rather the Amendment protects all arms that are “typically possessed by law-

What Types of Arms Are Protected?
abiding citizens for lawful purposes,” including (but not limited to) stunguns, 
handguns, and other semi-automatic firearms.15 Indeed, the history and tradition 
of the Second Amendment show that at the core of the Second Amendment’s 
protections lie versatile small arms that are useful for and commonly employed 
in both a civilian and a militia context. On the other hand, the Supreme Court has 
declared that certain types of “dangerous and unusual” firearms, such as short-
barreled shotguns or machine guns, may be subject to more stringent regulation.
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answer to a large standing army is not to disarm 
the people, but to continue maintaining the 
entire militia as security against it. As Hamilton 
explained: “[I]f circumstances should at any time 
oblige the government to form an army of any 
magnitude, that army can never be formidable to 
the liberties of the people while there is a large 
body of citizens, little, if at all, inferior to them in 
discipline and the use of arms, who stand ready 
to defend their own rights and those of their 
fellow-citizens. This appears to me to be the only 
substitute that can be devised for a standing 
army, and the best possible security against it, if it 
should exist.”19 Moreover, even powerful modern 
standing armies are not always able to subdue 
determined opponents who possess little more 
than small arms.

SECURING A FREE STATE AGAINST 
FOREIGN INVASION
While the framers reasonably feared the internal 
threats posed by large, standing armies, a truly 
free and sovereign state must also be capable 
of defending itself and its people from external 
threats, including the threat of foreign invasion. 
Recent generations of Americans are blessed to 
live in a country where the “threat” of full-scale 
foreign invasion often seems limited to video 
games and Hollywood movies. But in the history 
of the world, longstanding periods of domestic 
peace are fragile anomalies. Many countries today 
face external threats. Although seemingly unlikely, 
it could happen to the U.S.

A well-armed citizenry is not only hard to oppress, 
but also difficult to conquer. Even with our nation’s 
modern and well-equipped professional military, 
the broader body of armed people (and the militia 

system through which they may be called to the 
nation’s collective defense) is vital to both deterring 
and repelling any sudden foreign invasion. 

Consider this analysis by several historians of the 
militia’s usefulness during the Revolution:

British naval dominance meant the British army 
could always move faster than the Continental 
Army and could attack anywhere near the coast. 
But the militia, comprised of most able-bodied 
adult males, could rise wherever the British 
deployed….The Americans could better afford 
losses in battle because a large fraction of the 
adult population was available to fight. Redcoats 
or German mercenaries imported from across the 
Atlantic were more difficult to replace. The British 
could capture cities on or near the coast…yet 
control of the vast interior proved impossible.21 

While the militia likely could not have successfully 
defeated the British on its own without the 
existence of the professional Continental Army, it 
is equally true that the Continental Army, without 
the support of the militia, likely would not have 
been successful. 

Nearly 250 years later, the continued importance 
of maintaining a “well-regulated militia” can be 
seen in the recent experience of the Ukrainian 
people in resisting a sudden invasion by Russia, 
which has one of the world’s largest armies. There 
is ample evidence that the widespread arming 
of Ukrainian citizens with small arms—forming 
them into a type of ad hoc militia operating 
in much the same way as the American militia 
during the Revolution—has been crucial to 
Ukraine’s continued resistance of the Russian 

How Does an Armed People 
Secure a Free State?
The right to keep and bear arms is premised on self-defense. A well-armed citizenry secures a free 

state by protecting the nation and its individuals from three distinct threats: tyranny, foreign invasion, 
and domestic dangers such as crime and civil unrest.

“The right of the citizens to keep and bear arms has justly been 
considered, as the palladium of the liberties of a republic; since 
it offers a strong moral check against the usurpation and 
arbitrary power of rulers; and will generally, even if these are 
successful in the first instance, enable the people to resist and 
triumph over them.” 16 

—JOSEPH STORY, 
Supreme Court Justice and acclaimed author of 

Commentaries on the Constitution of the United States 

SECURING A FREE STATE  
AGAINST TYRANNY
A well-armed citizenry acts as a major check 
on the ability of would-be tyrants, enabling the 
people to forcibly resist oppression. In the United 
States, our constitutional system is premised on 
the theory that, in a truly free society, ultimate 
power lies with the people and not with the 
government. But should the government forget 
this basic principle, the people maintain the 
practical power that comes with being armed 
for their own defense. The threat of tyranny and 
oppression is very real, even today. In the 20th 
century alone, it is estimated that governments 
with a monopoly on the instruments of force 
slaughtered over 200 million largely unarmed and  
defenseless people.17 

Of course, an armed citizenry is not the only 
defense against tyranny. Other aspects of our 
constitutional framework—like the separation of 
powers horizontally among three branches of 

government and vertically between the federal 
and state governments—provide important 
safeguards against the consolidation of power by 
would-be autocrats. When the right to keep and 
bear arms is not protected, however, the people 
lack any meaningful failsafe against a government 
that simply chooses to ignore the rights they 
have on paper. Consider modern authoritarian 
governments like those in Venezuela or China, 
where the people have a plethora of rights 

“guaranteed” in their constitutions, but not in 
reality. Indeed, as one 19th century textbook aptly 
explained about the right to keep and bear arms: 

“This right is not allowed by governments that are 
afraid of the people.”18 

What about the fact that the United States 
currently maintains a large, professional army 
equipped with tanks, artillery, and fighter jets? 
Does this not negate the usefulness of an armed 
civilian population or of the militia system, more 
broadly? Not at all! The Founders knew that the 

“A well-regulated militia, composed of the body of the people, 
trained to arms, is the best and most natural defense of a  
free country.” 20 

—JAMES MADISON 
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invasion. Imagine if, instead of having to suddenly 
distribute tens of thousands of firearms to 
untrained civilians during an emergency situation, 
a significant percentage of the adult population 
already possessed small arms useful for militia 
service, knew how to use them, and had their own 
stockpiles of ammunition?

SECURING A FREE STATE AGAINST 
THREATS TO LAW AND ORDER
In a civil democratic society, citizens expect the 
government to maintain law and order and protect 
them from criminal threats. In a modern context, 
this usually means that governments employ 
large, professional police forces. However, under 
the natural law—and, as a matter of legal reality 
in the United States and most Western countries—
citizens do not completely cede their right to 

self-defense to the government. The Second 
Amendment ensures that, when the government 
cannot or will not be there in time to protect 
individual rights from criminal threats, private 
citizens have meaningful ways of fighting back 
and protecting themselves and their loved ones. 

According to a 2013 report by the Centers 
for Disease Control and Prevention, almost 
every major study on the issue has found 
that Americans use their firearms defensively 
between 500,000 and 3 million times per 
year. More recently, data collected by the 2021 
National Firearms Survey indicates an annual 
average of 1.6 million defensive gun uses.23 
The best, most comprehensive studies on 
crime victimization in the United States have 
also found that victims who forcefully resist 

crimes are less likely to suffer serious injury 
or property loss than those who do not offer 
resistance.24 This is true even when individuals 
face disadvantageous circumstances, such as 
being outnumbered or confronted by  
armed assailants.25 

Additionally, while state governments rarely call 
upon the unorganized militia to quell riots or 
enforce law and order during times of widespread 
civil unrest, armed citizens routinely band 
together during such times to collectively defend 
their communities. 

these threats reasonably appear to be foreclosed. It is just as unwise and 
reckless to view armed revolution as a solution to every perceived injustice 
as it is to take a “shoot first, ask questions later” approach to individual self-
defense. And, just as those who use lethal force against criminals must be 
capable of justifying their actions in criminal or civil court, those who would 
use guns against their government should remember that their actions will 
be judged by both their contemporaries and by posterity—if not also in a 
court of law.   

Armed Revolution
Armed revolution can be a political community’s use of lethal force to 
collectively defend its members from an oppressive government. Like 
acts of individual self-defense against criminals, acts of collective defense 
against tyranny must be guided by certain universally applicable principles, 
including necessity and proportionality. Armed revolution is a last resort 
warranted only under dire circumstances, where a government’s egregious 
and widespread abuses threaten to inflict serious harm on the natural 
rights of its citizens and the normal democratic processes for addressing 

“Laws that forbid the carrying of arms…make things worse 
for the assaulted and better for the assailants; they serve 
rather to encourage than to prevent homicides, for  
an unarmed man may be attacked with greater 
confidence than an armed man.” 22 

—THOMAS JEFFERSON,  
quoting criminologist Cesare Beccaria 
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20102008 2022
MCDONALD V. CITY     
OF CHICAGO  
In McDonald, the Court 
reaffirmed that the Second 
Amendment protects an 
individual right. It took this 
ruling one step further by 
holding that the right to keep 
and bear arms is “fundamental 
to our scheme of ordered 
liberty,” and, because of the 
Fourteenth Amendment, 
protects against infringements 
by state governments as well 
as by the federal government. 

NEW YORK STATE RIFLE & 
PISTOL ASSOCIATION V. BRUEN  

In Bruen, the Supreme Court held that the 
Second Amendment protects an individual 
right of ordinary citizens to carry handguns 

outside the home for self-defense, and struck 
down a New York law requiring concealed 
carry permit applicants to prove they had  

“proper cause” to defend themselves in public 
with firearms. The Court emphasized that, in 
Second Amendment cases, the government 

bears the burden of proving its challenged 
law is consistent with the nation’s historical 

tradition of firearm regulation. 

DISTRICT OF COLUMBIA V. HELLER  
In this landmark decision, the Supreme Court for the 

first time addressed in depth the most important 
question about the Second Amendment’s nature: 

Does it protect an individual right of ordinary citizens 
to keep and bear their personal arms, or a collective 
right that exists only in connection to official service 

in a state militia? The Court determined that the 
Amendment’s text, history, and tradition clearly 

establish that the right to keep and bear arms is an 
individual right centered on self-defense, irrespective 

of militia service. As a result, the Court held that 
the District of Columbia could not prohibit ordinary 

residents from keeping handguns inside of their 
homes, because handguns were “typically possessed 

by law-abiding citizens for lawful purposes.”

1939

The Second Amendment at 
the Supreme Court
The Supreme Court has been slow to build out a legal framework for analyzing the Second 

Amendment and did not undertake an in-depth review of a Second Amendment case until 2008. 
This is, in part, because the federal government (and most state governments) did not begin imposing 
widely applicable and restrictive gun control measures until the mid-1960s. However, while Supreme 
Court Second Amendment precedent is limited compared to other constitutional rights, it so far has 
been founded in a proper understanding of the Amendment’s original meaning and purpose.  

UNITED STATES V. MILLER  
The Court declined to hold that the 
Second Amendment protects a right 
to possess a short-barreled shotgun, 
finding insufficient evidence to show 
that such a firearm “has some reasonable 
relationship to the preservation or 
efficiency of a well regulated militia.” The 
Court determined that “it is not within 
judicial notice that this weapon is any 
part of the ordinary military equipment, 
or that its use could contribute to the 
common defense.” Notably, Miller’s 
attorney neither participated in oral 
argument nor filed a brief with the Court 
before it issued the opinion.

STAPLES V. UNITED STATES  
Staples did not directly involve a Second Amendment question, but rather dealt with whether the 
government must prove that a defendant accused of illegally possessing an unlicensed machine gun 
knew that the weapon in his possession had characteristics that required it to be registered under 
the National Firearms Act. However, in its analysis, the Court affirmed that “there is a long tradition 
of widespread lawful gun ownership by private individuals in this country,” and that “despite their 
potential for harm, guns generally can be owned in perfect innocence.” Moreover, the Court stated that, 
unlike machine guns or the sawed-off shotguns at issue in Miller, semi-automatic rifles—like the AR-15 
owned by Staples—“traditionally have been widely accepted as lawful possessions.”

1994
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The 1992 Los Angeles Riots engulfed the city in a days-long wave of 
uncontrolled looting and destruction. The city’s Koreatown neighborhood, 
home to many immigrant-owned small businesses, was among the 
communities hardest hit by the riots. Largely abandoned by local law 
enforcement, many Koreatown residents looked to their Second Amendment 
rights for protection, banding together in small armed groups to defend 
their livelihoods from further injury. Despite being wildly outnumbered, the 
armed residents of Koreatown proved themselves to be consistently capable 
of driving off looters. The “Rooftop Koreans” are perhaps the most widely 
recognized example of a community defending itself during civil unrest, but 
they are far from the only such example. 

“Disarm a community and you rob them of the means of 
defending life. Take away their weapons of defense and you 
take away the inalienable right of defending liberty.” 26 

—REPRESENTATIVE THADDEUS STEVENS,  
primary author of the 14th Amendment 

Koreatown

Major Threats to the  
Second Amendment

“There is certainly no small danger that indifference may lead 
to disgust, and disgust to contempt; and thus gradually 
undermine all the protection intended by this clause of our 
national bill of rights.” 28

—JOSEPH STORY

The Second Amendment in some ways may 
be on safer footing today than it has been for 

several decades. Recent Supreme Court rulings 
have affirmed core aspects of the right’s nature 
and fundamental place in American society, and 
the majority of states are increasingly moving 
toward less restrictive policies on carrying firearms 
in public for self-defense. At the same time, 
however, the right to keep and bear arms is under 
constant attack by gun control advocates, with 
calls for its wholesale repeal becoming part of the 
mainstream national conversation on gun policy. 

But calls for repeal of the Second Amendment and 
for more restrictive gun control legislation are not 
the only ways in which the Second Amendment 
is under attack today. Even as the Supreme 
Court appears more willing to take on Second 
Amendment cases and strike down patently 
unconstitutional restrictions on gun control, many 
lower state and federal courts have proven equally 
willing to undermine these rulings. 

Equally concerning are more indirect methods 
of gun control, such as legislation that greatly 
hinders the practical ability of Americans to 
exercise their rights without directly restricting 
gun ownership. For example, excessive regulations 
can make it so difficult and expensive for gun 

manufacturers and sellers to operate that many 
are simply forced out of business. Similarly, so-
called “sin taxes” seek to artificially raise the prices 
of guns and ammunition in the hopes of “pricing 
out” ordinary Americans who would no longer be 
able to afford them. 

While political attacks and a judiciary unwilling 
to treat the Second Amendment with respect are 
significant threats, perhaps the biggest threat 
comes from a lack of will amongst the people 
to understand and defend their own rights. As 
Joseph Story warned almost two centuries ago, 
“The friends of a free government cannot be too 
watchful, to overcome the dangerous tendency of 
the public mind to sacrifice, for the sake of mere 
private convenience, this powerful check upon the 
designs of ambitious men.”29 

Every new generation of Americans must decide 
for themselves that the right to keep and bear 
arms is a right worth preserving, both in theory 
and in practice. But when the people themselves 
undermine this right—whether by voluntarily 
surrendering their arms or by merely neglecting to 
widely train themselves in arms in the first place—
they are, in effect, choosing to sacrifice the surest 
safeguard of their inalienable rights, leaving them 
vulnerable to attack.

Did you know that in many cities, the average police response time to 
the highest priority emergency calls is still over 10 minutes? 27
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Second Amendment Myths 
and Misinformation

FALSE CLAIM #1: THE RIGHT TO KEEP AND BEAR ARMS HAS 
ALWAYS BEEN HEAVILY REGULATED.

FACT: Restrictive gun control laws are a distinctly modern phenomenon in the 
United States. For the first century of American history, serious state-level regulation 
of individual gun ownership or usage was almost non-existent for law-abiding citizens. 
For example, despite oft-repeated claims to the contrary, nothing prohibited private 
citizens from owning cannons. In fact, private cannon ownership was apparently 
so common that one of the first types of arms restrictions imposed by some towns 
were ordinances restricting the times and locations where people could fire off those 
cannons inside town limits.30 Similarly, because gunpowder at the time was very 
unstable and prone to easy ignition, a number of states and cities limited the amount 
of gunpowder that could be stored in private residences, hoping to reduce the risk of 
accidental explosions or fires in urban areas.31 But beyond these sorts of “time, place, 
and manner” regulations, the right to keep and bear arms was virtually unrestricted in 
most states until the end of the 19th century.

Restrictive gun control measures are an even more recent phenomenon at the federal 
level. The first major federal law regulating firearms was the National Firearms Act of 
1934, which was relatively tame by today’s standards.32 It merely required that machine 
guns and certain types of “short-barreled” long guns be subjected to a special tax and 
be registered with the Secretary of the Treasury. The federal government did not even 
prohibit certain categories of individuals (such as felons) from possessing firearms 
until the Gun Control Act of 1968, and did not require licensed gun sellers to conduct 
background checks until the 1993 Brady Handgun Violence Prevention Act.33 

FALSE CLAIM #2: ARMED CIVILIANS STAND NO CHANCE 
AGAINST MODERN MILITARIES EQUIPPED WITH FIGHTER 
JETS AND TANKS, SO THE SECOND AMENDMENT NO 
LONGER SERVES A PURPOSE. 

FACT: This claim misunderstands the importance of the protective role of federalism, 
in which each state already has well-trained and well-equipped organized militias 
of their own that can be mobilized and used in tandem with armed civilians. These 
National and State Guards are better equipped than the entire national militaries 
of many countries, with their own fighter jets, tanks, heavy artillery batteries, and 
special forces units. A handful of states even have their own naval militias. It is highly 

likely that, should a tyrannical federal government attempt to impose its will with the 
might of the American military, these state-level military entities—acting under the 
direction of liberty-loving state governments—could be deployed as a meaningful 
countermeasure, just like the colonial governments mobilized existing militias against 
the British army during the American Revolution.  

Likewise, in the case of sudden foreign invasion, armed civilians would not be expected 
to act on their own in some ad hoc or unorganized fashion. Just like the colonial militias 
worked together with the professional soldiers of the Continental Army, armed civilians 
and their private weapons would, during any modern invasion, be integrated into the 
nation’s existing military structure and mobilized according to a coherent national or 
state defense strategy.

Beyond this, the right to keep and bear arms continues, of course, to protect countless 
Americans in their everyday lives against far more common threats to life and liberty. 

FALSE CLAIM #3: THE FOUNDERS HAD LITTLE 
UNDERSTANDING OF HOW FIREARM TECHNOLOGY WOULD 
DEVELOP AND WOULD BE HORRIFIED TO SEE MODERN 
“ASSAULT WEAPONS” IN CIVILIAN HANDS.

FACT: This common assertion assumes that modern guns have a fundamentally 
different nature than weapons that were available in 1791 when the Second Amendment 
was ratified and 1868 when the Fourteenth Amendment was ratified. In reality, 
small arms have changed very little, especially when compared to other advances in 
technology. The Founders would likely be far more dumbfounded by the internet or 
smart phones—and their implications for the First and Fourth Amendments—than they 
would by guns that merely fire projectiles at a faster rate without having to reload them 
as often. Indeed, by 1791, the idea of rapidly firing dozens of bullets in quick succession 
or even at the same time was already well developed. By the time the Second 
Amendment was ratified, repeating rifles capable of firing more than 10 rounds in rapid 
succession had been around for centuries. By the time of the Fourteenth Amendment, 
their possession and use by ordinary Americans was very common.34 If anything, 
modern firearms are much “safer” than 18th and 19th century firearms because they are 
far less prone to accidental discharges or misfires that injure the shooter.  

But, most importantly, this is simply not how we understand constitutional rights. 
Just like the Constitution protects the broad concept of “speech” instead of particular 
modes of speech, it protects “arms” as a general concept of weaponry. The idea was 
not to protect a specific type of weapon, like a musket, any more than the idea of the 
First Amendment was to protect a specific mode of speech, like a quill pen or printing 
press. That is in large part because the Framers of our Constitution and the people who 
ratified it knew that while technology and circumstances would undoubtedly change 
in unanticipated ways, these broader concepts of self-defense and free speech would 
remain vital to a free society. 
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