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PETI TI ONER
RAJA KAVALA RANJAN ROY

Vs.

RESPONDENT:
BAI INATH BAJCRI A

DATE OF JUDGVENT:
01/ 12/ 1950

BENCH

DAS, SUDH RANJAN
BENCH

DAS, SUDH RANJAN
KANI A, H RALAL J. (CJ)
SASTRI, M PATANJALI

Cl TATI ON
1951 AR 1 1950 SCR 840
ACT:
Contract-- Specific performnance--Ofer to pur chase | ease-

hold right-- Stipulation that | esses should obtain consent
of |esser--Lessor unreasonably refusing consent--Lessee,
whether relieved of liability to assign--Suit for specific
per f or mance by pur chaser--Mi ntai nability--Lease
deed- - Covenant prohibiting assignnent of |ease wi t hout
| essor’s consent, "such consent, however, not to be unrea-
sonably withheld in case of respectable person "--Maning
and effect of covenant.

(1) 47 Cal. 485, at p. 494.

841

HEADNOTE:

The defendant had obtained certain prenmises on’  |ease
under a deed which contained a covenant by the | essee "not
to assign the dem sed prem ses or any part thereof w thout
first obtaining the witten consent of the lessor, ~such
consent, however, not to be unreasonably withheld in the
ease of respectable or responsible person ". After sone
offers and counter offers the plaintiff finally nade an
offer to purchase the defendant’s |easehold interest on
certain terns one of which was that "the consent of the
andlord will be obtained by you before the conpletion of
the sale "; and the offer was unconditionally accepted by
the defendant. The defendant subsequently refused to assign
on the ground that the [ essor had withheld his consent, and
the plaintiff sued for specific performance of the agree-
ment :

Held, (i) that the agreenent was not, for its comng
into being, conditional or contingent on the obtaining of
the lessor’s consent, the obligation to obtain the lessor’s
consent being only a termof the agreenent which the defend-
ant had to fulfil; (ii) the words "such consent, however,
not to be unreasonably withheld in the case of a respectable
or responsible person” in the | easedeed did not anbunt to a
separate or independent covenant by the |essor that he would
not refuse consent except on reasonable grounds in the case
of a respectable or responsible person, but only limted or
qualified the | eesee’s covenant not to assign with. out the
| essor’s consent, by relieving himfromthe burden of the
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covenant if the lessor withheld his consent unreasonably in
the case of proposed assignhnent to a respectable or respon-
sible person ; (iii) that, as the plaintiff was adnittedly a
respectable and responsible person and on the facts of the
case the lessor’s refusal to give consent was unreasonabl e,
the defendant could validly assign the [ ease w thout such
consent; (iv) that the court could conme to a decision on
this matter even though the | essor was not a party to the
suit and the decision might not bind him (v) that the
def endant could not under these circunstances plead the
absence of the lessor’s consent as relieving him from the
obligation to perform his part of the agreement if the
plaintiff insisted on hi's carrying out the agreenment even
though the | essor had not given his consent; and the plain-
tiff was therefore entitled to a decree for specifie per-
formance of the agreenent.

JUDGVENT:
Cl VI L APPELLATE JURI SDI CTI.ON: CGivil Appeal No. 4 of 1950.

Appeal from the H-gh Court of Judicature of Calcutta
(Sir Trevor Harries C.J. and Mikherjea J.) froma judgment
and decree dated May 30, 1948, in Appeal No. 21 of 1947
confirming wth nodifications the decree of a single Judge
of the same H gh Court (Ornond J.) dated January 24, 1947,
in suit No. 1031 of 1945.

108
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N. C. Catterjee (Samarendra Nath Mukherje, with hin) for
the appel |l ant.

P.L. Banerjee (Upendra Chandra Mul lick, with “hin) for
the respondent.

1950. Decenber 1. The Judgnent of the Court was deliv-
ered by

DAS J.----This is an appeal by the defendant in a suit
for specific perfornmance agai nst the judgnent and decree of
the H gh Court of Judicature at Fort Wlliamin Bengal (Sir
Trevor Hatties C J. and Mikherjea J.) dated May 30, 1948,
di sm ssing his appeal and confirmng, with certain nodifica-
tions, the judgment and decree for —specific perfornmance
passed by O nond J. on January 24, 1947. There is no -sub-
stantial dispute as to the facts leading up to timsuit out
of which the present appeal has arisen and they may shortly
be st ated:

Maharaj a Sris Chandra Nandy of Cossinbazar is the owner
of prem ses No. 374 Upper Chitpur Road in the town of Cal-
cutta (hereinafter referred to as the "said prem ses"). By
an Indenture of |ease made on April 27, 1931, the Maharaja
as nmanager of the Cossinbazar Raj Wards Estate which was
then under the managenent of the Court of Wards demised tim
sai d prem ses to one Madan Gopal Daga for a termof 51 years
commencing fromMay 1, 1931, at and for the monthly rent of
Rs. 1,083-5-3 and upon terns and conditions contained there-
in. By sub-clause (6) of clause 2 of the said Indenture the
| essee covenanted, anongst other things, "not to assign the
denmi sed prem ses or any part thereof without first obtaining
the witten consent of the |essor, such consent, however,
not to be unreasonably withheld in the case of respectable
or responsible person ......... " There was the wusua
proviso for re-entry for non-paynment of rent for three
nonths or for breach of any of the |essee’s covenants,
without prejudice to the lessor’s right of action for such
br each. On March 25, 1943, Madan Gopal Daga, wth the
witten consent of the |essor, assigned the unexpired resi-
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was accepted as the | essee by the Iessor. By an agreenent
said to have been arrived at by correspondence exchanged
between the plaintiff and the defendant and their respective
solicitors between January 27, 1945, and February 2, 1945,
the defendant is alleged to have agreed to assign the said
| ease to the plaintiff for the unexpired residue of the term
with effect fromFebruary 1, 1945, at and for the price of
Rs. 1,80,000 and upon terms and conditions contained in the
correspondence to which reference will be made in greater
detail hereafter. On February 21, 1945, the defendant wote
a letter to the lessor intimating that he had agreed to
assign his interest in the lease to the plaintiff and re-
guesting the lessor to give his consent in witing to such
assi gnment . On March 5, 1945, the lessor replied that the
question of his giving consent to the transfer of the |ease
could not be entertained as he had already determ ned the
| ease and that in the circunmstances the whole initiative was
in the hands of the defendant. This |letter clearly indicated
that the lease had been determ ned for non-payment of rents
and it obviously inplied that it was for the defendant to
get the |lease revived by paying up the arrears of rent so
that the question of giving consent to an assignment of the
| ease might be considered by the lessor.  On March 8, 1945,
the defendant by his solicitors’ letter inforned the plain-
tiff's solicitors that the defendant” -had -approached the
| essor but had failed to secure hi s consent and that, as no
valid transfer could be made w thout such consent and the
agreement for sale was subject to such consent being ob-
tained, the defendant was reluctantly conpelled to cance

the agreement. The plaintiff by his solicitors’ letter of
March 10, 1945, mmintained that the agreenment was not sub-
ject to the alleged condition and that the defendant was not
entitled to cancel the agreenent. |t was pointed out that
under the terns of the | ease the | essor could not refuse his
consent to the transfer of the lease to a respectable or
responsi bl e person which the plaintiff undoubtedly was. It
is not necessary to refer to the further correspondence that
foll owed in which each
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party maintained his own contention. On March 17, 1945, the
| essor filed a suit (being suit No. 425 of 1945) in the High
Court agai nst the defendant for the recovery of the denised
prem ses on the ground that the | ease had been ~determ ned.
It was during the pendency of that suit that on July 4,
1945, the suit for specific performance of the agreenent to
assign the | ease out of which the present appeal has arisen
was filed by the plaintiff against the defendant.

On July 13, 1945, the lessor’'s suit for ejectnent was
settled by the defendant consenting to a decree  for Rs.
59, 213-11-0 for arrears of rent which was paid up. There is
no dispute that the forfeiture of the |lease for non-paynent
of rent was waived and the | ease was accordingly revived.
Shortly after the settlement of the ejectnent suit the
def endant on August 6, 1945, applied to the lessor for his
consent to the assignnent of the | ease and on the sane day
the lessor in reply declined to give his consent w thout
assigning any reason whatever. The suit for specific per-
formance canme up for disposal before Onond J. in Novenber
1946 when it was heard in part and was adj ourned. It was
eventually further heard in January 1947 and finally dis-
posed of on January 23, 1947, when Ornond J. passed a decree
agai nst the defendant for specific performance of the agree-
ment. The decree provided that in the event of the defend-
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ant being unable within a fortnight fromthe date of the
decree to obtain the witten consent of the |lessor the
assi gnment shoul d be nmade w t hout such consent. The defend-
ant appeal ed. After two days’ hearing, "in order to clear up
the matter" the appeal Court "gave the plaintiff an opportu-
nity to examine the Maharaja as a witness in this case so

that all relevant facts mght be brought out and placed
before the Court for the purpose of enabling it to conme to a
proper decision on this point." The appeal was accordingly

adj ourned and the | essor was exam ned on conmi ssion and his
evidence was filed in the proceedings. After further hear-
ing the appeal Court dism ssed the defendant’s appeal and
confirmed the decree for specific performance of the agree-
ment
845

without the need for obtaining the consent of the |essor
prior to the execution of the deed of assignment in favour
of the plaintiff. This decree was subsequently anmended by
inserting therein a provision enabling the plaintiff to set
off fromthe purchase price the anobunt of rent payable as
and from February 1, 1945, ‘until the date of conveyance |ess
all outgoings and interest onthe purchase price at four per
cent. per annumfromthat date to the date of the convey-
ance. The defendant has now cone up before us in appea
fromthis judgnment 'and decree of the appeal Court.

The first point urged by |earned counsel appearing in
support of this appeal is that, being subject to the consent
of the lessor, the agreenment was contingent on the defendant
obt ai ni ng such consent and as the defendant could not secure
the |l essor’s consent no effective agreenent came into being
which could be ordered to be specifically perforned. The
determ nation of this question nust depend “on a  correct
anal ysis and ascertai nment of the meaning and inport of the
correspondence by which the agreenent is said to have been
arrived at. It was on January 9.7, 1945, that the plaintiff
offered to purchase the defendant’s |easehold interest in
the said prem ses upon terns and conditions set forth in the
plaintiff's letter of that date. Causes 3 and 4 of /those
terms were as foll ows:

"(3). The lease will be transferred innmy favour as
from the 1st February, 1945, and | shall be entitled to
recover rents fromthe tenants as fromthat date and shal
pay the rent to the superior landlord and nunicipal  taxes
fromthat date.

(4). You shall have to obtain the necessary consent for
the transfer of the lease in favour of nyself or my nom nees
from the said Maharaja of Cossinbazar before the  execution
of the transfer of lease in ny favour. ' ’

The defendant replied to the plaintiff’s above |letter on
January 28, 1945. By this reply the defendant expressed his
willingness to transfer the lease to the plaintiff-on terns
contained therein. Causes 3 and 4 of this letter were as
foll ows:

846

"(3) If your final acceptance as stated above is re-
ceived within 30th January current and if | am able to
obtain the consent of Maharaja Cossinmbazar for transfer of
the |l easehold interest wi. thin the first week of February,
1945, | agree to your para 3.

(4) Your para 4 is agreed to but the name or nanes of
the persons to be nentioned in the sale deed for whom per-
mssion is to be taken from Maharaja Cossi mbazar should be
clearly stated with their respective addresses."

It is quite clear that no agreenment was concluded by
these two letters for the defendant’s letter was not an
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uncondi tional acceptance of the plaintiff's offer but
amounted in lawto only a counter-offer. By clause 3 the
def endant offered to transfer the lease to the plaintiff as
from February 1, 1945, so as to entitle the plaintiff to
realize the rents fromthat date and to be liable to pay the
rent to the lessor also fromthat date on two conditions,
nanely, that the plaintiff’'s acceptance was received wthin
January 30, 1945, and the defendant was able to obtain the
| essor’s consent within the first week of February, 1945.
This clause did not nmake the offer itself contingent on the
obtaining of the |l essor’s consent but made one of the termns
of the offer, nanely, that the | ease would be transferred as
from February 1, 1945, conditional on the obtaining of the
| essor’s consent within the first week of February, 1945.
Li kewi se, subject to the nane of the assignee being clearly
stated the defendant by clause 4 offered to obtain the
| essor’s consent to the assignnent of the | ease. Cause 4
of the defendant’s |letter was not so expressed as to make
the defendant’s offer contingent on his obtaining the |es-
sor’s consent. On the contrary, clause 4 constituted one of
the terns of the offer which, on the offer being accepted,
woul d becore bi ndi ng on the defendant as one of the terns of
the agreement. The plaintiff, however, does not appear to
have accepted the defendant’s counter offer but on January
29, 1945, through hi's solicitors nade a fresh offer to
purchase the defendant’s | easehold interest at Rs. 1,80,000
on the follow ng termns:
847

"(a) That the earnest noney will be Rs. 5, 000 (Rupees five
thousand) instead of Rs. 30, 000.

(b) Qur client wll have the conveyance in  his own
favour. The consent of the landlord will be obtained by you
bef ore the conpl etion of sale.

(c) That your client will conplete the conveyance wthin
a nonth after the receipt by usof all the original title
deeds with you.

(d) That the transfer of the(property in favour of our
client will take effect on and fromthe 1st February, /1945,
irrespective of the date of the conveyance, he being enti-
tled to all the rents, issues and profits and being |iable
for all the liabilities in respect thereof since the said
dat e.

(e) That our client will not be liable to pay your Solici-
tor’s Bill of cost in respect of the sale."

Again, it will be noticed that by clause (b) the “offer
was not made contingent on the obtaining of the lessor’s
consent but the plaintiff insisted on the .defendant’s
obt ai ni ng such consent as a substantive termof his offer so
that if the offer by being accepted ripened into an -agree-
ment the defendant would be bound to obtain the lessor’s
consent as a termof such agreement. The defendant by his
solicitors’ letter dated February 1, 1945, purported to
accept the plaintiff’s | ast of fer with a slight
reservation, nanely ,--

"As regards clause (d) of your said letter, it is dis-
tinctly wunderstood that the sanme should be given effect to
only in case the conveyance is conpleted in ternms of clause
(c) of your said letter."

On February 2, 1945, the plaintiff by his solicitors’
letter of that date unconditionally accepted this reserva-
tion and so a concl uded agreenent was arrived at between the
parties. This agreenent was not, for its conmng into being,
contingent or conditional on the obtaining of the |essor’s
consent. The obligation to obtain the | essor’s consent was
cast upon the defendant as a termof the agreenent. |In our
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agr eement
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itself was not contingent as contended for by the appellant.

The contentions next advanced by | earned counsel for the
appel l ant relate to the | essee’s covenant contained in sub-
clause (6) of clause 2 of the | ease to which reference has
already been made. The |egal incidents of such a covenant
are now well established by judicial decisions referred to
in the judgnent of the High Court and it is not necessary to
refer to themin detail. Suffice it to say, that the words
"such consent, however, not to be unreasonably withheld in
the case of respectable or responsible person" contained in
the covenant do not amobunt to a separate or independent
covenant by the lessor that he would not refuse consent
except upon reasonable grounds in the case of respectable or
responsi ble person, but-that those words Iimt or qualify
the |lessee’s covenant not to assign the dem sed prem ses
wi thout the -consent in witing of the |essor. In other
words, those words have the effect of relieving the |essee
fromthe burden of this covenant if the |essor wthholds his
consent unreasonably in case of proposed assignnent to a
respectable or responsible person. In this view of the
matter, the plaintiff contended that he being a respectable
and responsi bl e personthe | essor had unreasonably wthheld
his consent to the proposed assignnent to him and had
consequently relieved the defendant fromthe burden of his
covenant so that the defendant could legally  and validly
assign the lease to himw thout such consent of the |essor

The first objection taken by the appellant to this
contention of the plaintiff is that in his plaint the plain-
tiff insisted on the defendant obtaining the 1lessor’s
consent and that he should not have been pernmitted to make
this new case at the hearing. Both the trial Court and the
appeal Court held that there was, strictly speaking, no
el ement of surprise, particularly  because the plaintiff
relied upon facts admtted and proved by the defendant
hinself and that it was open to himto take this point. W
may also add that this point was in _a nanner indicated in
the pl aint
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itself for in paragraph 11 thereof it was pleaded that the
plaintiff was a responsi ble and respectabl e person and that
if consent to assign in his favour was w thdrawn such with-
drawal would be unreasonable and would not be valid and
binding. In view of such pleading we are unable to say that
the point raised by the plaintiff at the trial was an en-
tirely new point or that the defendant was taken by . sur-
prise.

The next objection of the appellant was that this /point
should not have been allowed to be raised and no"-evidence
shoul d have been pernitted to be adduced on this point in
the absence of the lessor as a party to the suit. W do not
think that there is any force in this objection. The Court
had to decide whether it was a case where relief by way of
speci fic performance should be given. The Court could not
force the defendant to apply to the lessor for his consent
nor could the Court force the lessor to give his consent
and, if the matter only depended on the consent, the Court
woul d not have ordinarily, in those circunstances, directed
the agreenment for assignnment to be specifically enforced.
The Court, therefore, had also to consider, for the purposes
of this case, as to whether the circunstances were such as
woul d indicate that the defendant had been relieved of the
burden of his covenant by reason of the |essor having unrea-
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sonably withheld his consent. It is true that a decision on
that question in this suit would not be binding on the
| essor, but nevertheless the Court had to cone to a decision
on that question for the purposes of this suit as between
the parties thereto in order to award the relief of specific
performance to the plaintiff.

The third objection of the appellant is that the appea
Court should not have allowed the plaintiff to adduce fur-
ther evidence. It will be recalled that the appeal Court
directed the evidence of the Miharaja of Cossinbazar to be
taken during the hearing of the appeal. The judgment of the
appeal Court clearly indicates that it was the appeal Court
that "required" the evidence "in order to clear up the
matter" and
109
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"for the purpose of enabling it-to come to a proper decision
on this point ". The matter, therefore, is fully covered by
O der ' XLI', rule 27 of the Code of Cvil Procedure and no
obj ection can be taken to the course adopted by the appea
Court on-that-ground. Wedo not think there is any reason
to interfere in the exercise of the Court’s discretion

The fourth objection is that the H gh Court was wong in
holding that the termin the agreenment that the defendant
nmust obtain the consent of the | essor before executing the
assignment to the plaintiff was a termfor the benefit of
the plaintiff only. It will be recalled that that was a
termwhi ch was introduced by the plaintiff in his offer that
eventually ripened into an agreenent. The term was not
expressed in a nmanner-indicatingthat it wasinserted in the
agreenment for the protectionof the defendant. In other
words, the objection that the consent of the l'essor had not
been obtained was one which could be availed of by the
plaintiff who could rescind the contract and cl ai m ' damages
for the breach thereof. W cannot see how, in view of the
| anguage used in the correspondence, the defendant could
pl ead the absence of the | essor’s consent as relieving him
fromthe obligation of perform ng his part of the ~‘agreenent
if the plaintiff waived the objection and insisted on his
carrying out the agreenent. The absence of  consent may
amount to a defect in the title of the defendant, but which
the plaintiff was willing to accept.

Finally it is said that by directing the specific per-
formance of the agreenent the Court has exposed the defend-
ant to the risk of an action for danages- for -~ breach of
covenant. If the assignnent of the | ease by the defendant
to the plaintiff without the | essor’s consent anpbunted to a
breach of covenant, the lessor could forfeit the | ease and
sue for possession. Such a course would affect. only the
plaintiff but not the defendant, for he had already parted
with the | ease for valuable consideration. It is said that
the I essor could sue the defendant for damages for breach of
t hat
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covenant and the Court should not, by decreeing specific
performance, have put the defendant in that perilous posi-

tion, There appear to us to be two answers to this argu-
ment, nanely, (1) that the defendant should have, by proper
| anguage, made his obligation to transfer dependent or

conditional wupon his being able to obtain the lessor’s
consent which he did not do and (2) that the plaintiff being
a respectable and responsi bl e person of neans, the neasure
of dammges could only be a problenmatic conjecture. [|ndeed,
it may have been precisely for this very consideration that
the def endant had wunconditionally agreed to obtain the
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consent of the lessor and to assign his interest in the
| ease. That the plaintiff was a respectable and responsible
person cannot, on the evidence before the Court, be denied
or disputed and, indeed, |earned counsel for the appellant
did not so contend. W find ourselves in agreenment with the
Hi gh Court that in the circunstances and on the evidence on
record the |lessor had unreasonably wi thheld his consent so
as to enable the defendant to assign the | ease w thout such
consent . In the circunstances, we are satisfied that both
the trial Court and the appeal Court exercised their discre-
tion properly and no ground has been nade out for our inter-
fering with the judgnment of the H gh Court. The appeal is
accordingly dismssed. The appellant to pay the costs of
this appeal
Appeal dism ssed

Agent for the appellant: P.K Chatterjee.

Agent for the respondent: S K. Ghosh.
852




