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FOREWORD

A young Abraham Lincoln, commenting on the recent passing of the last surviving
Founding Father, James Madison, urged his audience to “let reverence for the laws ...
become the political reason of the Nation.” He observed that all should agree that to vio-
late the law “is to trample on the blood of his father,” and that only “reverence for the
constitution and laws” will preserve our political institutions and “retain the attachment
of the people.”"

Lincoln knew that the law is the bedrock of a free society. Our judges are the guard-
ians of the rule of law. If they do not apply the law in a competent, efficient, and impazr-
tial manner, trust in the rule of law will erode and society will fray. Therefore, our system
for selecting and retaining judges should be based on merit and should encourage stabil-
ity, experience, and professionalism in our judiciary.

The 86th Legislature created a special commission to study judicial selection, ensur-
ing that the 87th Legislature in 2021 will consider judicial selection in Texas. The pur-
pose of this paper is to discuss Texas’s current system of electing judges, to provide a
summary of various judicial selection systems in other states, and to offer a compendium
of research materials on this topic. Our intent is for this paper to assist the public debate
and legislative consideration of how judges will be chosen in Texas in the future. There is
no perfect system of selecting judges, no system in another state that Texas should adopt
whole. But there is much to be learned by reflecting on our state’s experience in judicial
elections and in the study of other states’ systems, which will help Texans develop a
system with unique attributes that can become a model for the nation.

While it is not the purpose of this paper to make specific proposals for establishing a
new system of judicial selection in Texas, we do believe that our current system of parti-
san election of judges does not place merit at the forefront of the selection process. How
can it? Unquestionably, most voters—even the most diligent and informed ones—do not
know the qualifications (or lack thereof) of all the judicial candidates listed on our bal-
lots. This is especially true in our metropolitan counties, where the ballots list dozens of
judicial positions. And even in our rural counties, voters are asked to make choices about
candidates for our two statewide appellate courts and our fourteen intermediate appellate
courts with little or no knowledge of the candidates for those offices.

The clearest manifestation of the ill consequences of the partisan election of judges
is periodic partisan sweeps, in which nonjudicial top-of-the-ballot dynamics cause all
judicial positions to be determined on a purely partisan basis, without regard to the qual-
ifications of the candidates. A presidential race, U.S. Senate race, or gubernatorial race
may be the main determinant of judicial races lower on the ballot. These sweeps impact
both political parties equally, depending on the election year. For example, in the 2010
election, only Republican judicial candidates won in many Texas counties. In 2018, the
opposite occurred and only Democratic judicial candidates won in many counties. These
sweeps are devastating to the stability and efficacy of our judicial system when good
and experienced judges are swept out of office for no meritorious reason. Nathan Hecht,
Chief Justice of the Supreme Court of Texas, described this vividly in his State of the
Judiciary Address to the 86th Legislature:



No method of judicial selection is perfect.... Still, partisan election is
among the very worst methods of judicial selection. Voters understandably
want accountability, and they should have it, but knowing almost nothing
about judicial candidates, they end up throwing out very good judges who
happen to be on the wrong side of races higher on the ballot.

Partisan sweeps—they have gone both ways over the years, and
whichever way they went, | protested—partisan sweeps are demoralizing to
judges, disruptive to the legal system, and degrading to the administration
of justice. Even worse, when partisan politics is the driving force, and the
political climate is as harsh as ours has become, judicial elections make judges
more political, and judicial independence is the casualty. Make no mistake: a
judicial selection system that continues to sow the political wind will reap the
whirlwind.?

And there is this: judges in Texas are forced to be politicians in seeking election to
what decidedly should not be political offices. They are not representatives of the people
in the same way as are elected officials of the executive and legislative branches. A state
legislator is to represent the interests and views of her constituents, consistent with her
own conscience. A judge is to apply the law objectively, reasonably, and fairly—therefore,
impartiality, personal integrity, and knowledge of and experience in the law should be
the deciding factors in whether a person becomes and remains a judge. A judicial selec-
tion system should make qualifications, rather than personal political views or partisan
affiliation, the paramount factor in choosing and retaining judges.

Over the past twenty-five years, Texas has led the way in restoring fairness to our civil
justice system. We now have the opportunity to lead the way in establishing a stable,
consistent, fair, highly qualified, and professional judiciary, keeping it accountable to the
people, while also increasing integrity by removing it from the shifting winds of popular
sentiment, electoral politics, and the need to raise campaign funds, all with the knowl-
edge that the truest constituency of a judge is the law itself.

Hugh Rice Kelly and David Haug
Directors
Texans for Lawsuit Reform Foundation
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PART I: INTRODUCTION

Movements to change Texas’s judicial selection system have been undertaken for decades.?
In 1946, following a five-year study of the state’s judicial system, the Texas Civil Judicial
Council proposed amending the Texas Constitution to allow for gubernatorial appoint-
ment of judges followed by unopposed retention elections.* Similar proposals were sug-
gested in 1953, in 1971 by Chief Justice Calvert and the Task Force for Court Improvement,
and in 1986 by Chief Justice John Hill and the Committee of 100.°* None of these move-
ments succeeded.

Nonetheless, calls for change continued. Senators Robert Duncan (R-Lubbock) and
Rodney Ellis (D-Houston) led a bipartisan effort to pass judicial selection reform through
the Texas Legislature.® In 1999, a bill was proposed providing for gubernatorial appointment
of judges with senate confirmation and unopposed retention elections, which passed the
Senate but stalled in the House.” In 2001, the two senators proposed the same plan to apply
only to Texas’s two highest courts: Supreme Court of Texas and Court of Criminal Appeals
of Texas.® Senator Ellis filed the same proposal to apply to all Texas courts in the 2003 and
2005 legislative sessions.’ Chief Justice Tom Phillips advocated for change during and after
his tenure on the Supreme Court.”” None of these efforts succeeded, either.

In the last ten years, calls for reform by state leaders, at least five former Supreme Court
justices, leaders of the State Bar of Texas, academic commentators, and public policy groups
have continued." In 2013, former Supreme Court Chief Justice Wallace Jefferson noted that
Republican and Democrat chief justices have been calling on the Texas Legislature for the
last thirty years to change the way judges come to the bench in Texas and voiced his belief
that the system is “broken” and should be changed.

In November 2018, Texas voters swept dozens of incumbent judges from office, appar-
ently based solely on the judges’ affiliation with a particular political party. Texas has eighty
intermediate appellate court judges. Forty-five of these judgeships were on the 2018 ballot,
with a contested election occurring in thirty-two of the forty-five seats.”* The candidate
nominated by the Democratic Party won thirty-one of the thirty-two contested elections,*
including in districts where Republican candidates had dominated for years. Every incum-
bent Republican intermediate appellate court and trial court judge on the ballot in Harris
County (Houston) was defeated.'* When all the new judges took office on January 1, 2019,
about one-third of Texas’s 254 constitutional county judges were new and one-fourth of
Texas'’s district court, statutory county court, and justice court judges were, too.' In total,
443 judges were new to the bench in Texas when they assumed office in January 2019."” On
the appellate and district courts, the Texas judiciary lost seven centuries of judicial experi-
ence in a single day."®

The November 2018 sweep of judicial offices was hardly unprecedented. In 1994, for
example, Republicans won in forty-one of forty-two contested appellate court races in
Texas.'” A 2017 analysis of elections held between 2008 and 2016 found dramatic sweeps
to be the rule, not the exception. Focusing on Texas’s twenty most-populous counties, the
study found that within any given jurisdiction where one or more judgeships was up for
election (be that jurisdiction a county, an appellate district, or statewide), all judicial races




EVALUATING JUDICIAL SELECTION IN TEXAS | INTRODUCTION

within that jurisdiction were won by candidates from the same party approximately nine-
ty-four percent of the time.*

Election results also show that the popularity of candidates at the top of the ballot (not
the judicial candidates’ qualifications for office) greatly influences judicial elections down
ballot.** For example, when popular Democrat incumbent Lloyd Bentsen ran for reelec-
tion to the U.S. Senate in 1982, mostly Democratic judicial candidates prevailed.?> When
Republican Ronald Reagan ran for reelection as president in 1984, Republican judicial can-
didates were more frequently elected.” The 2018 sweep by Democrats appears to have been
related in large part to the U.S. senatorial race between Republican Senator Ted Cruz and
Democratic challenger Beto O’Rourke.* Even though Cruz won the race, O’'Rourke was
more popular in the large urban counties and the Democratic judicial candidates swept
those counties.

The election cycle itself appears to be a deciding factor in judicial election outcomes in
some counties. For instance, Republican judicial candidates garnered the majority of votes
cast in Harris County (Texas’s most populous county) in the 2010 and 2014 general elec-
tions—gubernatorial election years when voter participation was modest.> Democratic judi-
cial candidates, on the other hand, gathered the majority of votes in most races in the 2012
and 2016 general elections—presidential election years in which a larger numbers of voters
participated.* The back-and-forth pattern—wholly unrelated to the qualifications of any of
the judicial candidates—changed in 2018, when candidates fielded by the Democratic Party
swept judicial races in Harris County, even though it was a gubernatorial election year.”

History proves that these partisan swings will continue to happen in Texas, some-
times sweeping in Republican judicial candidates and sometimes sweeping in Democrats,
undermining the stability of the judiciary, discouraging many qualified lawyers from seek-
ing judicial office, and diminishing the development of an experienced and professional
judicial branch.

In response to the most recent upheaval in the Texas judiciary, the Texas Legislature
passed a bill during the 2019 legislative session establishing the Texas Commission on Judicial
Selection to study and review the method by which appellate court judges and trial court
judges having county-wide jurisdiction are selected for office in Texas.®® The Commission
must submit its findings to the Governor and Legislature no later than December 31, 2020,
so that the Legislature may consider its recommendations during the next legislative ses-
sion, which begins on January 12, 2021.

This paper provides in Part II an overview of Texas’s judiciary, the method used in Texas
for selecting and removing judges, and other information concerning Texas’s judiciary. In
Part III, the paper summarizes the various judicial selection systems used in other states,
which fall into two general categories of selection by election and selection by appointment.
The Missouri Plan, which is a method using appointment and retention elections, is used in
numerous states and discussed in detail.

Part IV provides a method for evaluating the various judicial selection methods. The
major methods currently in use—partisan election, nonpartisan election, gubernatorial
appointment, legislative appointment, and the Missouri Plan—are evaluated to determine
how likely each is to yield judges who are competent, fair, independent, and accountable.
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PART Il THE TEXAS JUDICIARY

In evaluating whether Texas’s method of selecting judges can be improved, it is necessary
to understand the current method of judicial selection and how it operates in practice.
Texas is one of only six states that select all of the judges in their judicial branch via partisan
elections.*® However, while the Texas Constitution expressly provides that Texas’s judges
are to be elected to office,® the constitution also allows interim court vacancies to be filled
through appointment by the Governor or county officials,** as opposed to interim elections
generally used to fill vacancies in other branches of Texas government.* The frequency with
which interim judicial appointments occur, when combined with the low percentages of
contested elections involving those who have been appointed, suggest that it is a miscon-
ception to think Texas has a purely elective judicial selection system.

Election of Texas Judges

The current Texas Constitution mandates that Texas judges are to be selected for office by
general election.* Texas, however, has not always elected its judges. During the Republic
era, from 1836 to 1846, the Texas Legislature appointed appellate judges, but not trial
judges.” When Texas became a state in 1846, its new constitution provided for guberna-
torial appointment of judges with the concurrence of the Senate.*® Four years after that,
in response to sweeping judicial selection changes across the county, Texas adopted a
partisan election-based method for selecting judges.”” Then, in 1861, when Texas joined
the Confederacy, its new constitution returned to the selection of judges by gubernatorial
appointment with Senate approval,®® and the 1869 Reconstruction constitution contin-
ued this system.* In 1876, Texas adopted its current constitution, which provides for
election-based judicial selection.*

The requirement to stand for election applies to all judges whose office is created under
Article V of the Texas Constitution: justices on the Supreme Court of Texas, judges on the
Court of Criminal Appeals of Texas, justices on the fourteen intermediate appellate courts,
judges on the district courts, statutory county courts and statutory probate courts, constitu-
tional county court judges, and justices of the peace.*

Nearly every state in the Union has tried partisan elections for selecting judges at some
point in the past 150 years.** However, most of the other states have since adopted some
other judicial selection system.* Texas is one of only a few states to continue to select all of
its constitutional judges through partisan elections.* Aside from small changes to the Texas
judicial selection system since its rebirth in 1876, the fundamental features of the system
have remained unchanged for more than 140 years.

Texas has a total of eighteen judges on its two high courts: nine each on the Supreme
Court (which has jurisdiction over civil matters) and the Court of Criminal Appeals (which
has jurisdiction over criminal matters), who are elected to six-year terms.* The elections for
these offices are staggered so that three judges from each court are scheduled for election in
each biennial general election.*

Texas has fourteen intermediate courts of appeals.*” The eighty justices of these courts
of appeals are also elected to six-year terms.* Intermediate appellate court elections are
staggered, but somewhat unevenly. About half of these positions are filled in one election
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cycle (2018, 2024, 2030, etc.) and about one-fourth of the positions are filled in the two
intervening election cycles (2020, 2022, 2026, 2028, etc.).*

At the trial court level, Texas has 1,794 Article V judges serving on 472 district courts,
254 constitutional county courts, 247 statutory county courts, 18 statutory probate courts,
and 803 justice courts, all of whom are elected for four-year terms, such that about half
of the trial judges serving full terms are up for election every two years.** However, in any
given biennial general election, more than half the total number of the trial court judges
will be on the ballot because a significant portion of Texas judges are initially appointed to
fill vacancies and must stand for reelection in the next general election, rather than serving
out the remainder of the departing judge’s term.

Initial Appointment of Judges

While all Texas judges ultimately stand for election, judges can initially be selected for
judicial office either by general election or appointment to fill a vacant position.”' Interim
vacancies arise when the preceding judge vacates her seat prior to completing her term,
whether due to death, illness, retirement, resignation, or appointment to another office.
The Governor is authorized to appoint individuals to fill interim vacancies on the Supreme
Court, Court of Criminal Appeals, the intermediate courts of appeals, and district courts.®
When vacancies occur in county-level courts—including statutory county courts (also called
“county courts at law”), probate courts, constitutional county courts, and justice courts—the
Commissioners Court in that county is entitled to appoint the replacement.*® As the fol-
lowing table shows, thirty-one percent of Texas’s Article V judges (excluding justices of the
peace) as of September 1, 2018 first came to the bench via an interim appointment.

INITIAL SELECTION OF CURRENT JUDGES*
(AS OF SEPTEMBER 1, 2018)

Judges Number Initially Number Initially
in Office Appointed Elected
Supreme Court 9 7 (78%) 2 (22%)
Court of Criminal Appeals 9 1 (11%) 8 (89%)
Intermediate Courts of Appeals 79 44 (56%) 35 (44%)
District Courts 452 158 (35%) 294 (65%)
County Courts 516 120 (24%) 396 (76%)
TOTAL 1065 330 (31%) 735 (69%)

An individual appointed to fill a court vacancy is entitled to remain on the bench until
the next general election.* For example, if a court of appeals justice resigns in 2019 during
the first year of a six-year term of office, the Governor’s appointee to fill the vacancy would
be entitled to maintain that office only until the next general election in 2020. The winner
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of the 2020 election would then be entitled to maintain the office for the remaining four
years of the vacated six-year term, after which the seat would again be up for election in
2024. The winner of the 2024 election would then be entitled to hold the office for a full
six-year term.

The percentage of judges who were initially appointed to office varies by the type of
court. For example, seven of the nine Supreme Court justices were initially appointed to
their positions, whereas only one of the Court of Criminal Appeals judges was initially

INITIAL SELECTION OF SUPREME COURT JUSTICES, 1945 T0 2019*

Selection  pppointed ~ Elected Justice Selection  pppainted ~ Elected
Hart, James P. 1947 X Hill, John L. 1985 X
Garwood,W. St. John 1948 X Mauzy, Oscar H. 1987 X
Hickman, |.E. 1948 X Culver, Barbara 1988 X
Harvey, R.H. 1949 X Cook, Eugene A. 1988 X
Griffin, Meade F. 1949 X Hightower, Jack 1988 X
Calvert, Robert W. 1950 X Phillips, Thomas R. 1988 X
Smith, Clyde E. 1950 X Doggett, Lloyd 1989 X
Wilson, Will 1951 X Hecht, Nathan L. 1989 X
Culver, Frank P. 1953 X Gammage, Bob 1991 X
Walker, Ruel C. 1954 X Cornyn, John 1991 X
McCall, Abner V. 1956 X Spector, Rose 1993 X
Norvell, James R. 1957 X Enoch, Craig T. 1993 X
Greenhill, Joe R. 1957 X Baker, James A. 1995 X
Hamilton, Robert W. 1959 X Owen, Priscilla R. 1995 X
Calvert, Robert W. 1961 X Abbott, Greg 1996 X
Steakley, Zollie 1961 X Hankinson, Deborah 1997 X
Pope, Jack 1965 X Gonzales, Alberto 1999 X
Reavley, Thomas M. 1968 X O'Neill, Harriet 1999 X
McGee, Sears 1969 X Rodriguez, Xavier 2001 X
Daniel, Price 1971 X Jefferson, Wallace 2001 X
Denton, James G. 1971 X Schneider, Michael 2002 X
Phillips, Hawthorne 1972 X Smith, Steven W. 2002 X
Greenhill, Joe R. 1972 X Wainwright, Dale 2002 X
Johnson, Sam 1973 X Brister, Scott A. 2003 X
Doughty, Ross E. 1975 X Jefferson, Wallace 2004 X
Yarbrough, Don 1977 X Medina, David M. 2004 X
Chadick, T.C. 1977 X Green, Paul W. 2005 X
Barrow, Charles W. 1977 X Johnson, Phil 2005 X
Campbell, Robert M. 1978 X Willett, Don R. 2005 X
Garwood, William L. 1979 X Guzman, Eva M. 2009 X
Spears, Franklin S. 1979 X Lehrmann, DebraH. 2010 X
Ray, C.L. 1980 X Boyd, Jeffrey S. 2012 X
Wallace, James P. 1981 X Devine, John 2013 X
Robertson, Ted Z. 1982 X Hecht, Nathan L. 2013 X
Sondock, Ruby K. 1982 X Brown, Jeffrey V. 2013 X
Pope, Andrew "Jack” 1982 X Blacklock, James D. 2018 X
Kilgarlin, William W. 1983 X Busby, |. Brett 2019 X
Gonzalez, Raul A. 1984 X Bland, Jane 2019 X
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appointed.* Additionally, as of September 1, 2018, fifty-six percent of intermediate appellate
court justices were initially appointed to the bench by the Governor, as were thirty-five per-
cent of Texas district court judges.”” While such initially appointed judges soon face election,
the election may or may not be contested. These statistics have led some commentators to
conclude that, beneath its elective veneer, Texas'’s judicial selection mechanisms are, in fact,
often appointive in nature.’® The preceding chart summarizes the initial selection process
of Texas Supreme Court justices from 1945 to 2019. Over the seventy-two-year period, for-
ty-five of seventy-six justices—fifty-nine percent—were initially appointed to the office.

Qualifications for Judicial Office

To be qualified for election or appointment, a candidate for judicial office must satisfy cer-
tain requirements set out in the Texas Constitution and the Texas Government Code. All
Texas judges must be citizens of the United States and reside in the state of Texas, and apart
from constitutional county courts and justice courts, which are discussed below, must be
licensed to practice law in Texas.® Judges on the two high courts and the intermediate
appellate courts must also be at least thirty-five years old and must have been a practicing
lawyer or judge of a court of record for at least ten years prior to taking office.®!

Texas trial court judges must satisfy similar, but less strict, qualification standards. A
district court judge need only be twenty-five years old and have at least four years of expe-
rience as a practicing lawyer or judge of a Texas court.®> Additionally, a district judge must
reside in the district to which elected while serving in that office.®* Similarly, a county court
at law judge must have at least four years of experience and must also have resided in the
county where the court is located for at least two years before taking the bench.*

The only requirement for a constitutional county court judge is that the person is “well
informed in the law of the State.”®® The Texas Constitution does not set out qualifications
for justices of the peace, and so the generally applicable qualifications statute applies to
these judges.® Thus, a justice of the peace must be a United States citizen who has resided in
the state and district for which election is sought for at least twelve months. A justice of the
peace must be at least eighteen years of age, not mentally incapacitated, and not a felon.®”

The constitutional and statutory minimum qualifications for judicial office in Texas
are somewhat similar to the standards imposed by other states.®® Most, but not all, require
a judicial candidate to be a resident of the state and to have a certain number of years in
practice (typically between five and ten) before becoming eligible to serve as an appellate
judge.® For trial court candidates, experience as a practicing lawyer is likewise required, but
the requisite number of years is usually reduced.”

Notably, certain criteria are not mandatory qualifications for becoming a judge in Texas
or other states. For example, no state requires that its judges have any specific type of legal
experience—such as litigation or appellate experience—or to be certified or specialized in
any particular field.”" Additionally, almost no states require that their high court and appel-
late judges have previous judicial experience.””? New York and New Jersey, however, require
that appointments to their intermediate courts of appeals must come from their existing
pool of trial court judges.”

Although not mandated, many Texas judges nonetheless do have prior judicial experi-
ence.” As of September 1, 2018, twenty-seven percent of the judges on Texas’s intermediate
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courts of appeal served on a lower court immediately prior to taking their seat and eleven
percent of district court judges had previously served on a lower court.”

Seeking Election to Judicial Office

A qualified candidate seeking election to a Texas court must win a plurality of votes in the
general election for the judicial office.” In seeking to have his or her name put on the ballot
for a general election, there are two paths a candidate can pursue. First, a candidate can
seek the nomination of a political party.”” In Texas judicial elections, the overwhelming
majority of candidates choose this route.” Second, a candidate can campaign as an inde-
pendent and obtain a spot on the general election ballot without first seeking a political
party nomination.”

Candidates seeking the nomination of the Republican or Democratic Party must run for
nomination in the party’s primary election.®® To be listed as a candidate on a party’s primary
ballot, a candidate must first file an application to be placed on the ballot.*! Certain judicial
candidates must also file a petition signed by qualified voters supporting the candidate’s
placement on the ballot.*? A candidate for the Supreme Court or Court of Criminal Appeals,
for example, must obtain at least fifty signatures from qualified voters in each of the four-
teen courts of appeals districts.® Judicial candidates seeking a seat on an intermediate court
of appeals, district court, or county court at law that includes a county with a population
exceeding certain thresholds (of 1.0 or 1.5 million) must obtain at least 250 petition signa-
tures.® Candidates seeking judicial positions in less populated areas, however, may need to
obtain as few as fifty signatures.® Additionally, judicial candidates seeking a party nomina-
tion may be required to pay that party a filing fee, ranging from $2,500 for statewide judicial
office to $1,500 for small-county trial court positions.*® However, candidates for positions
on certain intermediate courts of appeals and trial courts can avoid these filing fees by sub-
mitting petition signatures.®”

To obtain the Republican or Democratic Party nomination for the general election, a
judicial candidate must receive a majority of the total votes cast in the primary election.®
In the event no candidate receives a majority of the initial primary votes cast, the two can-
didates who received the most votes must participate in a runoff primary election.*” The
candidate who obtains a majority of the votes cast—either in the primary election or the
runoff election—is the party’s nominee for the judicial office in the general election.”

A judicial candidate running as an independent must file both a declaration of intent
to run as an independent candidate and an application for a place on the general election
ballot, which application includes the candidate’s name, occupation, date of birth, resi-
dence, office sought, and a sworn representation that the candidate satisfies the require-
ments for that office.”* Additionally, an independent candidate must file a petition support-
ing her placement on the ballot, signed by qualified voters who did not vote in any party
primary election that nominated a candidate for the same race.”” When seeking a statewide
judicial position, an independent candidate must obtain a number of signatures equal to
one percent of the total vote received by all candidates for governor in the most recent
gubernatorial general election.” For other judicial positions, the independent candidate
must obtain between twenty-five and 500 signatures, depending on the total vote for gov-
ernor cast in that district or county in the most recent gubernatorial general election.*
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Campaign Contributions and Expenditures

One feature that distinguishes judicial elections from other elections in Texas is the regu-
lation of campaign contributions and expenditures. In general, Texas law does not limit
the amount of money a candidate for state office may accept in campaign contributions
or spend on campaigning. However, concerns regarding unlimited fundraising in judicial
campaigns have received significant attention from the media, government officials, citi-
zens, and interest groups. In the 1980s in particular, Texas was the focus of national media
reports questioning whether large judicial campaign contributions from a small number of
lawyers jeopardized judicial independence.” The perception that contributions to judicial
campaigns result in preferential treatment for contributors persists today.*

In an effort to control the perceived problems related to unlimited contributions to
candidates for Texas’s Supreme Court, Court of Criminal Appeals, intermediate appel-
late courts, district courts, and statutory county courts, the Texas Legislature enacted the
Judicial Campaign Fairness Act in 1995.%” As initially enacted, the statute capped contribu-
tions to a judicial candidate and restricted independent expenditures made in support of a
judicial candidate.”® It also provided for voluntary compliance by judicial candidates with
expenditure limits.” The statute was amended in 2019 to repeal the restrictions on indepen-
dent expenditures and the voluntary compliance provisions.'™ Limitations on independent
expenditures have been held to be unconstitutional' and the voluntary expenditure limits
were meaningless given that the tight contribution limits effectively prevent most judicial
candidates from raising sufficient funds to reach the expenditure limits.

After the 2019 amendments, the Judicial Campaign Fairness Act still limits contribu-
tions to judicial candidates.'® These limits vary depending on the particular office sought
and, in some cases, the population of the area served by the court.'” In addition to limiting
the total amount of campaign contributions, the law limits the amount of contributions
a candidate can receive from specific sources, such as individuals, law firms, and political
action committees.'*

For example, a judge on the Supreme Court or Court of Criminal Appeals may accept
a maximum of $5,000 in an election from an individual, a maximum of $25,000 from a
political action committee (PAC), and a maximum of $300,000 in total from all contribut-
ing PACs during the election.'® A person running for a trial court bench in a district having
a population of less than 250,000 can accept only $1,000 from an individual, $5,000 from
a PAC, and $15,000 in total from all PACs.!%®

The contribution limits of the Judicial Campaign Fairness Act apply to a single election
cycle.’” Thus, a candidate can raise up to the statutory limits for each primary election,
runoff election, and general election.'® However, the primary and general elections are con-
sidered to be one election for the purposes of calculating contribution limits under the law,
if the candidate is unopposed in these elections.'”

In addition to limiting the amount of contributions judicial candidates can accept,
the Judicial Campaign Fairness Act also establishes limits on when a candidate can accept
contributions."’In general, a judicial candidate is prohibited from accepting contributions
when not involved in a campaign. Specifically, a candidate cannot accept a contribution
more than 210 days prior to the deadline for filing an application for a place on the ballot.'"




EVALUATING JUDICIAL SELECTION IN TEXAS | THE TEXAS JUDICIARY

Additionally, a judicial candidate cannot accept a contribution 120 days after the date of the
election in which the candidate last appeared on the ballot.""”

Restrictions on Judicial Campaign Speech

Another significant difference between judicial elections and other elections in Texas is the
restriction on certain types of statements that a judicial candidate can make in the context
of a campaign. Since the 1920s, candidates for judicial office in Texas and elsewhere have
been prohibited from making statements that could impugn the public perception of the
candidate’s willingness to faithfully and impartially perform his judicial duties.'* However,
over the past thirty years, such restrictions have been challenged as constitutionally imper-
missible infringements on a judicial candidate’s First Amendment rights.

In 2002, the United States Supreme Court, in Republican Party of Minnesota v. White,
struck down a restriction that prohibited Minnesota candidates for judicial office from
announcing their views on disputed legal and political issues.'** As one court later noted,
the United States Supreme Court’s decision raised more questions than it answered about
the constitutionality of restrictions on judicial campaign speech.'* Today, a significant
amount of uncertainty continues to surround the permissible scope of restrictions on judi-
cial candidate speech.

Both nationwide and in Texas, past and present restrictions on judicial campaign speech
are traceable to the efforts of the American Bar Association (“ABA”). Beginning with its 1924
Canons of Judicial Ethics, and continuing with its 1972 successor, the Code of Judicial
Conduct, such model legislation was adopted by most states (including Texas, in 1964), and
served as a guide to judicial campaign speech for nearly fifty years.''¢

Two of the most of the significant provisions of the model ABA Code were its restric-
tions upon judicial candidates: (1) making pledges or promises of conduct in office other
than the faithful and impartial performance of the duties of the office (the “Pledges or
Promises Clause”); and (2) announcing their views on disputed legal or political issues (the

“Announce Clause”).'”

Beginning in the 1980s, candidates for judicial office nationwide began challenging
these restrictions on judicial speech as violating their First Amendment rights.!"® The chal-
lenges culminated in the United States Supreme Court’s decision in Republican Party of
Minnesota v. White, which addressed the constitutionality of Minnesota’s Announce Clause,
which was based upon the 1972 ABA Model Code.'" At the time, Texas also employed sim-
ilar campaign speech restrictions.’” The question presented in White was whether the First
Amendment allowed the Minnesota Supreme Court to prohibit judicial candidates from
announcing their views on disputed legal and political issues.'* The Court concluded that
the Announce Clause was not narrowly tailored to serve a compelling state interest and
therefore violated the First Amendment.'?

In reaching its conclusion, the majority in White ruled that the clause’s overall prohibi-
tion on announcing views on disputed legal and political issues extended beyond promis-
ing to decide a specific issue in a particular way.'* It concluded that the Announce Clause
restriction would prohibit a judicial candidate from stating his views on any specific legal
question within the province of the court for which he was running.'*
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Applying strict scrutiny, the Court next questioned whether Minnesota had a compel-
ling interest to justify the Announce Clause.” The state’s alleged interests were to preserve
the impartiality, as well as the appearance of impartiality, of its judiciary. The Court then
considered three meanings of “impartiality”: (1) the lack of bias for or against a litigant;
(2) the lack of preconception in favor of or against a particular view; and (3) open-minded-
ness.'” The Court concluded that the Announce Clause was not narrowly tailored to serve
the first interest because it did not restrict speech for or against particular parties, but rather
speech for or against particular issues.'* It further concluded that the second definition was
not a compelling interest because proof that a judge lacked preconceived views on legal
issues would be evidence of lack of qualification, not lack of bias.'”” And it dismissed the
third definition as under-inclusive, given that judges were permitted to express their views
on legal issues at all times other than during campaigns.'* Based on these conclusions, the
White court concluded that the Announce Clause was constitutionally unsound. **!

Since White, courts and commentators have struggled to determine whether limitations
on judicial campaign speech can withstand strict scrutiny.”** In expanding the range of per-
missible judicial campaign speech, White “dramatically changed the landscape for judicial
ethics as it relates to judicial campaigns.”***

Texas responded to White by amending the Texas Code of Judicial Conduct."** The 2002
amendments replaced the problematic “Announce Clause”—derived from the 1972 ABA
Model Code—with the current Canon 5, which provides that a judge or judicial candidate
shall not

e make pledges or promises of conduct in office regarding pending or impending cases,
specific classes of cases, specific classes of litigants, or specific propositions of law
that would suggest to a reasonable person that the judge is predisposed to a probable
decision in cases within the scope of the pledge;

e knowingly or recklessly misrepresent the identity, qualifications, present position, or
other fact concerning the candidate or an opponent; or

e make a public comment about a pending or impending proceeding that may come
before the judge’s court in a manner which suggests to a reasonable person the judge’s
probable decision on any particular case.'*

Entitled “Refraining From Inappropriate Political Activity,” Texas’s Canon 5(3) further
provides that if a judge enters into an election contest for a nonjudicial office, he is required
to resign from the bench. Canon 5(2) likewise bars a judge or candidate from endorsing
another candidate for public office. While all such current Texas restrictions have been
modified to comply with White, the constitutionality of these revised restrictions on judi-
cial campaign speech has not yet been fully tested.

Judicial Reelection

Texas does not impose term limits on judges. However, the Texas Constitution provides
that the seats of high court, intermediate appellate, and district court judges “shall become
vacant” on the expiration of the term during which the incumbent reaches seventy-five
years of age.” Thus, Texas judges are not automatically turned out of office upon reach-
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ing seventy-five years of age but are instead barred from running for reelection or being
appointed to another judicial position.'*”

As of September 2018, the justices on the Texas Supreme Court had served on the court,
on average, for nine years. One justice had been on the court for over twenty-nine years,
while two had been on the court for less than five.'* The justices of the intermediate courts
of appeals had served on their courts for an average of nine years, with the range of expe-
rience spread fairly evenly between one and twenty-four years on the bench. The average
years of experience for Texas district court judges was approximately nine years.'®

Judicial Incumbent Challenges

While every Texas judge who seeks to retain his office must eventually face election, in
many races an incumbent judge is reelected without opposition.'* In the 2018 general
election, there were a combined total of 308 races for seats on the Supreme Court, Court of
Criminal Appeals, intermediate appellate courts, and district courts.' An incumbent judge
ran for reelection in seventy-eight percent of those races. Of these 240 incumbents running
for reelection in the general election, twenty-eight percent had an opponent,'** as demon-
strated in the chart' below.

2018 JUDICIAL GENERAL ELECTION

Number % of Total
All Races 308 100%
Contested Races 929 32%
Open Seats 68 22%
Incumbents 240 78%
Challenged Incumbents 68 28%
Defeated Incumbents 56 82%

The percentage of incumbent challenges in Supreme Court and Court of Criminal
Appeals races is significantly higher than the percentage in the intermediate courts of
appeals and the district courts.'** In the 2018 general election, for example, all five incum-
bent-held seats on the ballot for the two high courts were contested. In the intermediate
courts of appeals, incumbents held thirty-seven of the seats on the ballot in 2018 (out of a
total of forty-five), and sixty-eight percent of those incumbents faced a contested race.'* At
the district court level, 198 seats were held by incumbents (out of a total of 257), but just
nineteen percent of those incumbents faced opposition in the 2018 general election.'*

These November 2018 Texas judicial election results were, simultaneously, both typical
and atypical. That is, in 2018, as in prior elections, a number of incumbent judges faced no
opponent in either the primary or general elections. Of those incumbents who did draw
an opponent, 2018 was similar to other election years in which judicial election outcomes
were determined by a partisan wave. Aside from Texas’s highest courts, the great majority
of challengers in 2018 were successful in unseating incumbent judges. As demonstrated in
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the following three charts, fully sixty-seven percent of incumbent appellate judges—and
ninety-five percent of district court incumbents—facing contested elections were defeated
in 2018."¥

2018 HIGH COURT GENERAL ELECTIONS

Number % of Total
All Races 6 100%
Contested Races 6 100%
Open Seats 1 17%
Incumbents 5 83%
Challenged Incumbents 5 100%
Defeated Incumbents 0 0%

2018 COURTS OF APPEALS GENERAL ELECTIONS

Races Number % of Total
All Races 45 100%
Contested Races 32 71%
Open Seats 8 18%
Incumbents 37 82%
Challenged Incumbents 25 68%
Defeated Incumbents 20 80%

2018 DISTRICT COURT GENERAL ELECTIONS

Races Number % of Total
All Races 257 100%
Contested Races 61 24%
Open Seats 59 23%
Incumbents 198 77%
Challenged Incumbents 38 19%
Defeated Incumbents 36 95%

Incumbent challenges in the 2018 Republican and Democratic primary elections were
relatively few in number.'*® In Republican primary elections, ten of the 175 incumbents
(roughly six percent) were challenged by an opponent.'* These primary challenges were
most frequent in the context of Republican high court incumbents, twenty-five percent of
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whom faced a same-party primary opponent. The percentage of Republican incumbents
challenged in intermediate appellate primary races was zero, and the percentage in district
court primary races was six percent.'

In the 2018 Democratic primary elections, eleven of the sixty-nine incumbents (sixteen
percent) were challenged by an opponent.”! Among the small handful of Democratic appel-
late incumbents, there were no primary challenges.”*> At the district court level, roughly
eighteen percent of Democratic incumbents faced challenges in the primary.'*

Removal of Texas Judges from Office

A Texas judge may be removed from office through a variety of mechanisms. First, an Article
V judge may be removed from office by the Judicial Conduct Commission for “willful or
persistent violation of rules promulgated by the Supreme Court of Texas, incompetence in
performing the duties of the office, willful violation of the Code of Judicial Conduct, or
willful or persistent conduct that is clearly inconsistent with the proper performance of
his duties or casts public discredit upon the judiciary or administration of justice.”'** In
lieu of removal from office, a judge may be disciplined, censured, or suspended from office
for any of the foregoing reasons and may be suspended upon being indicted by a state or
federal grand jury for a felony offense or charged with a misdemeanor involving official
misconduct.'*

Second, a judge on the Supreme Court, a court of appeals, or a district court may be
removed from office through impeachment by the Texas House of Representatives and con-
viction on the vote of two-thirds of the Texas Senate.'*

Third, a district court judge “who is incompetent to discharge the duties of his office, or
who shall be guilty of partiality, or oppression, or other official misconduct, or whose habits
and conduct are such as to render him unfit to hold such office, or who shall negligently fail
to perform his duties as judge; or who shall fail to execute in a reasonable measure the busi-
ness in his courts, may be removed by the [Texas] Supreme Court.”"*” The constitution pro-
vides that this process may be based upon “the oaths ... of not less than ten lawyers, prac-
ticing in the courts held by such judge, and licensed to practice in the Supreme Court.”'*
But, strictly speaking, the constitutional provision does not state that the Supreme Court
may proceed to remove a judge only if ten attorneys provide sworn testimony of the judge’s
incompetence or misconduct. It can be read to allow removal by the Supreme Court on its
own initiative and without the participation of ten or more lawyers.

Fourth, the constitution provides that the judges of the Supreme Court, court of appeals,
and district courts “shall be removed by the Governor on the address of two-thirds of each
House of the Legislature, for wilful neglect of duty, incompetence, habitual drunkenness,
oppression in office, or other reasonable cause which shall not be sufficient ground for
impeachment.”" It is not entirely clear how this method differs from impeachment, except
that it requires a two-thirds vote in both houses rather than a two-thirds vote only in the
Senate.'®

This constitutional “removal by address” process is addressed in Chapter 665 of the
Texas Government Code. By statute, the process applies to judges on the Supreme Court,
Court of Criminal Appeals, a court of appeals, or a district court (including a criminal dis-
trict court).'®! The statute appears to expand the grounds for removal from those provided in
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the constitution by adding “breach of trust” to the list.’*> The Government Code states that

“incompetency” means: “(1) gross ignorance of official duties; (2) gross carelessness in the
discharge of official duties; or (3) inability or unfitness to discharge promptly and properly
official duties because of a serious physical or mental defect that did not exist at the time of
the officer’s election.”'*

Fifth, “[ijn addition to the other procedures provided by law for removal of public
officers, the governor who appoints an officer may remove the officer with the advice and
consent of two-thirds of the members of the Senate present.”'** If the Legislature is not in
session when the Governor desires to remove an officer, the Governor must call a special
session of the Senate (not, apparently, of the entire Legislature) for consideration of the
proposed removal.'*® The session may not exceed two days in duration.'s

Sixth, in unusual circumstances, a judge may be removed through a quo warranto action.
A quo warranto action may be pursued and lead to removal from office if “a person usurps,
intrudes into, or unlawfully holds ... an office ... [or] a public officer does an act or allows
an act that by law causes a forfeiture of his office.”'” Quo warranto is an action that may be
pursued in district court by the Attorney General, or by a county or district attorney of the
proper county.'®®

Seventh, the Texas Constitution provides that an Article V judicial office automatically
becomes vacant on the expiration of the term during which the incumbent reaches the
age of seventy-five years or such earlier age (not less than seventy years) as the Legislature
prescribes by statute, unless the judge reaches the age of seventy-five years during the first
four years of a six-year term, in which case the office becomes vacant on December 31 of the
fourth year of the judge’s term.'®

Finally, although it is not, strictly speaking, a form of removal from office, the voters
can refuse to reelect a judge under the current selection system in Texas.
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PART 111 JUDICIAL SELECTION PROCEDURES AMONG THE STATES

While there are two basic methods for selecting judges—election or appointment—those
two conceptual methods have numerous subcategories, with the specific details of each
varying greatly among the states. Academic scholarship on this topic often divides judi-
cial selection systems into five different models: partisan election, nonpartisan elec-
tion, gubernatorial appointment, legislative appointment, and the hybrid Missouri Plan
appointment model.'”®

The election model of judicial selection breaks down into two subcategories: partisan
elections, in which candidates seek election after nomination by a political party, and non-
partisan elections, in which judges run for election without reference to party labels.'”

In systems that appoint judges for a term—i.e., either life or a fixed number of years—
the appointments may be made by either the governor or the legislature. In rare instances,
judges are appointed by the judiciary, but with such infrequency as to be excluded from the
five general categories discussed in this paper.'’? In the simplest terms, the distinguishing
feature of the purely appointive models is that those judges never face any type of popular
election, whether partisan, nonpartisan, or retention.

Finally, the Missouri Plan method for judicial selection typically involves nomination
of a candidate by a judicial nominating committee'”* and appointment by the governor, fol-
lowed by a retention election that is usually uncontested and nonpartisan in which voters
decide whether the judge should continue to hold office or the governor should appoint a
new person for that office.'”

These basic judicial selection models can also be further distinguished by taking into
account other features, including the type and composition of commissions used to screen
and nominate potential judicial candidates, senate or legislative confirmation of guberna-
torial appointments, lifetime versus limited terms of appointment, and differing forms of
election or reappointment after the initial selection of a judge.'”

Historic Trends in Judicial Selection

The current diversity of state judicial selection models developed over the past 200 years
through a series of shifts between the five general selection models, as well as incremental
refinements upon those basic models. Initially, as of 1790, all of the original American
states selected their judges either by gubernatorial or legislative appointment, with most
states appointing judges for life terms during good behavior.'”® The first major shift, often
attributed to the rise of Jacksonian Democracy, started in the 1830s when states increasingly
began to replace their appointive systems with partisan elections for judicial office.'”” By
the 1860s, partisan election was the most commonly used method of judicial selection.'”®
However, with the coming of the twentieth century, states increasingly adopted nonparti-
san elections to replace partisan elections.”” Subsequently, many states again shifted direc-
tion in mid-century, in favor of the Missouri Plan.'*

Among the evolution of judicial selection procedures, there were several pronounced
trends. Appointment was the dominant method of selecting justices until the 1850s when
partisan election surpassed it to become the leading method."' Since the 1840s, legislative
judicial appointment has declined at roughly the same rate as appointment by the governor
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has increased.'® However, for the past sixty years, the total number of states that appoint
their supreme court judges has remained constant.'®®

Judicial selection by partisan election was first adopted in Georgia in 1812.'%* By the
Civil War, partisan election had become the predominant form of judicial selection.'®
Indeed, up until the 1950s, every state that entered the Union after 1850 had an elected
judiciary.’® In the 1920s, however, selection by partisan election began to steadily decline
in prominence,'® caused in part by the rise of nonpartisan elections to select judges. Since
their initial widespread adoption as part of the Progressive reforms of the 1920s, nonpar-
tisan elections have continued to be used with greater frequency, while the popularity of
partisan judicial elections has continued to wane.'**

A second factor in the decline of partisan elections was the advent of the Missouri Plan.
First adopted by Missouri in 1940, this model'® was adopted by over twenty states within
the next three decades. Since the 1990s, however, the number of states using this model has
essentially remained static.'"

In sum, a historical overview of changes in judicial selection methods reveals two
unmistakable trends. First, most states have tried and rejected judicial selection by par-
tisan election.'? Of the thirty-nine states that at one time selected all of their judges by
partisan election, only six states—Texas, Alabama, Illinois, Louisiana, North Carolina, and
Pennsylvania—still do so today.'”* Second, almost all states that once legislatively appointed
their judges have now abandoned that model."”* Of the seventeen states that once selected
judges by legislative appointment, only two—South Carolina and Virginia—continue to do
so today.'

Current Methods of State Judicial Selection™®

The primary focus of this paper will be on the methodology used to select judges for their
first full term of office, rather than on methods used to fill the remainder of the term of a
departing judge, a distinction applying only to elective states. Save for the handful of states
that appoint judges to what is essentially a life term, the remaining states utilize a wide vari-
ety of approaches to retain or reject incumbent judges who later seek additional terms. In
the interest of clarity, this paper largely excludes analysis of the various systems applicable
to incumbents seeking additional terms.*’

At the high court level, only six states—including Texas—currently select judges for first
tull terms by partisan election.'”® Another fifteen states select high court judges for first full
terms by nonpartisan election.'” Of the twelve states that appoint their high-court judges to
first full terms, ten do so by gubernatorial appointment, and the other two do so by legisla-
tive appointment.?® The remaining seventeen states select high court judges for first terms
via the Missouri Plan.*"

Nine states do not have intermediate appellate courts.*” Of the remaining forty-one
states, only six—including Texas—currently select intermediate appellate judges for first
tull terms by partisan elections.?” Twelve states employ nonpartisan elections. Eight states
appoint their appellate judges to first full terms: five by gubernatorial appointment, two
by legislative appointment, and one through appointment by the state supreme court.>®
The remaining fifteen states select appellate judges for first terms pursuant to Missouri Plan
appointment.®
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SUMMARY OF JUDICIAL SELECTION METHODS IN THE STATES*

State High Courts. For state high courts (called “supreme courts” in 48 of the 50 states),
the breakdown of selection systems is as follows:

* Six states have partisan elections (AL, IL, LA, NC, PA, TX). All judges in both lllinois
and Pennsylvania run in uncontested retention elections for additional terms after
winning a first term through a contested partisan election.

Fifteen states have nonpartisan elections (AR, GA, ID, KY, MI, MN, MS, MT, NV,

ND, OH, OR, WA, WI, WV). Ohio and Michigan have nonpartisan general elections,
but political parties are involved with the nomination of candidates, who frequently
run with party endorsements.

Seventeen states utilize the Missouri Plan, i.e., gubernatorial appointment followed
by uncontested retention election (AK, AZ, CA, CO, FL, IN, IA, KS, MD,

MO, NE, NM, OK, SD, TN, UT, WY): All judges in New Mexico are initially appointed
from a commission list, face a contested partisan election for a full term, and then
run in contested retention elections for additional terms.

* The remaining twelve states utilize either gubernatorial or legislative appointment
for a set term (set number of years or for life) (CT, DE, HI, MA,
ME, NH, NJ, NY, RI, SC, VA, VT). Other than those few states utilizing life terms,
incumbent judges may seek reappointment at conclusion of initial term.

Intermediate Appellate Courts. Only 41 of the 50 states have intermediate appellate courts.

The breakdown of selection systems for intermediate appellate courts is as follows:

* Six states have partisan elections (AL, IL, LA, NC, PA, TX). See note above on lllinois
and Pennsylvania.

» Twelve states have nonpartisan elections (AR, GA, ID, KY, MIl, MN, MS, NV, OH,
OR, WA, WI). See note above on Michigan and Ohio.

* Fifteen states utilize the Missouri Plan, i.e., gubernatorial appointment
followed by uncontested retention election (AK, AZ, CA, CO, FL, IN, IA, KS,
MO, MD, NE, NM, OK, TN, UT).

* Eight states utilize either gubernatorial, legislative or judicial appointment
for a set term (set number of years or for life) (CT, HA, MS, ND, NJ, NY, SC, VA).
Note that in North Dakota, appellate judges are appointed by state supreme court,
while in New Jersey appellate judges are selected by state supreme court from
trial judges appointed by governor.

* The remaining nine states do not have intermediate appellate courts
(DE, ME, MT, NH, RI, SD, VT, WV, WY). Limited appellate courts were established
fairly recently in North Dakota (1987) and Nevada (2014).

Trial Courts. The breakdown of selection systems for trial courts of general jurisdiction
is as follows:

* Eight states have partisan elections for all trial courts (AL, IL, LA, NC, NY, PA, TN, TX).
See note concerning New Mexico, below.

* Twenty states have nonpartisan elections for all trial courts (AR, CA, FL, GA, ID,

KY, MD, MI, MN, MS, MT, NV, ND, OH, OK, OR, SD, WA, WI, WV).

* Seven states utilize the Missouri Plan for all trial courts (AK, CO, IA, NE, NM, UT, WY). All
judges in New Mexico are initially appointed from a commission list, face a contested partisan
election for a full term, and then run in contested retention elections for additional terms.

* Eleven states utilize either gubernatorial or legislative appointment for a set term
(set number of years or for life) (CT, DE, HA, MA, ME, NH, NJ, RI, SC, VA, VT).

* Four states use two differing models—Missouri-Plan appointment in certain counties
or judicial districts (most often highly urbanized), and partisan or nonpartisan elections
in all others—for their trial courts (AZ, IN, KS, MO).
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At the trial court level, thirty-two out of fifty states select trial judges by some form of
election.”® Of these, eight do so by partisan election (in nonvacancy scenarios),” twenty
do so by nonpartisan election (in nonvacancy scenarios),” and four conduct trial-level
elections only within certain counties or districts, while otherwise adhering to the Missouri
Plan.?"" This leaves seven states that exclusively use the Missouri Plan.?'? Of the eleven
remaining states that appoint trial judges to first full terms, nine do so by gubernatorial
appointment, and two do so by legislative appointment.>*®

The preceding table summarizes the methods of judicial selection employed by states to
select judges at the high court level, intermediate appellate court level, and trial court level.

As shown, there are a finite number of basic judicial selection models among the fifty
states. However, as actually practiced among the fifty states, variances in the details of each
selection model produce a diverse set of judicial selection methods, which can also vary
among the levels of courts within one state, or occasionally among trial courts located
within different areas of the same state. Moreover, states utilizing partisan or nonparti-
san election systems may use one set of procedures to fill interim judicial vacancies, while
employing an entirely different methodology to select judges for a first full term.

The appendix includes a table setting out how each of the fifty states has chosen to mix
and match the variables set forth above, in both “vacancy” and “first term” scenarios.

Current Variations of Judicial Selection by Gubernatorial Appointment There are ten states
that extensively (although not exclusively) utilize gubernatorial appointment without an
accompanying retention election to appoint judges to full terms. Again, this “first full term”
qualifier is important to bear in mind because nearly all states utilize some variant of guber-
natorial appointment when filling interim vacancies.?”® Unlike in elective states, distinc-
tions between interim vacancies and first full terms are irrelevant under the gubernatorial
and legislative appointment models, as all vacancies are filled by full-term appointments.

The ten states utilizing gubernatorial appointments for first full-term judgeships are
Connecticut, Delaware, Hawaii, Maine, Massachusetts, New Hampshire, New Jersey, New
York, Rhode Island, and Vermont. The procedural differences among these gubernatorial
appointment states are found in the term of judicial office, the use of nominating commis-
sions, and the requirement for confirmation of the governor’s appointee, whether by the
state Senate, both houses of the Legislature, or by a panel.

In a majority of states utilizing gubernatorial appointment to fill a judicial seat for a
tull first term, the term is limited to a certain number of years. The terms range from six
years in Vermont to fourteen years for the New York Court of Appeals. Only three states—
Massachusetts, New Hampshire and Rhode Island—appoint judges for what is essentially a
life term (barring misbehavior) until age seventy.?'° In New Jersey, a judge is first appointed
to an initial seven-year term, after which he may be reappointed to a second term lasting
until the age of seventy, assuming good behavior.*”

Next, all states employing the gubernatorial appointment model also use nominating
commissions in some fashion, with those commissions that issue binding recommenda-
tions slightly outnumbering the states utilizing nonbinding commissions. Nominating
commissions are widely used across a variety of judicial selection models and serve to create
a list of qualified judicial candidates from which the governor may choose, although where
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a commission’s recommendation is nonbinding in nature, the governor is free to request
that additional candidates be supplied.*®

Finally, some form of “confirmation” of a gubernatorial judicial appointment is required
in all ten of the states discussed in this section. Most frequently, confirmation is performed
by the state Senate or the entire Legislature. In Massachusetts and New Hampshire, confir-
mation authority lies with a governmental panel.

Current Variations of Judicial Selection by Legislative Appointment South Carolina and
Virginia are the only states that still use legislative appointments.?”? South Carolina uses a
nominating commission to create a list of qualified candidates for a judicial opening from
which the state’s General Assembly must select a candidate by majority vote.? In Virginia,
the names of candidates are submitted by General Assembly members to House and Senate
committees that determine whether the individual is qualified for the judgeship sought.?
Following the committees’ determination of qualification, the House of Delegates and the
Senate fill the vacant judgeship.?*

Current Variations of Judicial Selection by Partisan Election Texas is among the six states—
along with Alabama, Illinois, Louisiana, North Carolina, and Pennsylvania—that select all
judges for first full terms using partisan election.?” There are a number of states, including
Indiana, New York, and Tennessee, that make exclusive (or nearly exclusive) use of partisan
elections for selecting judges solely at the trial level.

One interesting variance among these six states is the length of the term of office. At
the high court level, Illinois, Louisiana, and Pennsylvania elect their justices for ten-year
terms. Texas has the shortest terms of office: six years for appellate judges and four years
for trial judges.

Current Variations of Judicial Selection by Nonpartisan Election A nonpartisan election
model is one that generally prohibits political parties from nominating candidates for judi-
cial office, and excludes party labels from candidates’ listings on the ballot.?* Those states
that select their judges via nonpartisan election include Arkansas, Georgia, Idaho, Kentucky,
Michigan, Minnesota, Mississippi, Montana, Nevada, Ohio, Oregon, Washington, West
Virginia, and Wisconsin. However, two states—Michigan and Ohio—are unique in that they
use a partisan primary (Ohio) or caucus (Michigan) to select the candidates who will later
run in the nonpartisan election.?*

These nonpartisan-election model states utilize relatively uniform procedures, other
than the length of the term for judicial office. Supreme court justices are elected to full
terms between six and twelve years, with six or eight-year terms being the most prevalent.
All other lower court judges are elected to terms ranging from four to eight years. Each of
these states allows its governor to appoint judges to fill interim vacancies, often with the
assistance of a judicial nominating commission, whether binding or nonbinding.

Two states in this group have unique judicial selection provisions. In Montana, if an
incumbent is unopposed in a nonpartisan election, the judge must win a retention election
to retain office.”® In Nevada, voters have the option of selecting “none of these candidates”
in statewide judicial races.?”
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Finally, there are a number of states—including California, Florida, Oklahoma, and
South Dakota—that utilize nonpartisan elections only for their trial-level courts, while
employing a different model for their appellate courts.?

Current Variations of Judicial Selection by Missouri-Plan Appointment The Missouri Plan
involves an initial gubernatorial appointment from candidates supplied by a judicial nom-
inating commission, subsequently followed by a retention election. States that employ a
form of the Missouri Plan model to select judges at all levels include Alaska, Colorado, lowa,
Nebraska, Utah, and Wyoming. There are also numerous other states, such as Maryland,
which selectively depart from the Missouri Plan as to certain courts (most often at the trial
level). The Missouri Plan is uniformly applied in both the interim vacancy and first term
scenarios, making any distinctions between interim vacancies and full first terms irrelevant.

The appointment stage begins whenever a judicial vacancy occurs. At that point, a
nominating commission prepares a list of candidates qualified to fill the vacancy. Such
listing is binding in all of the aforementioned states, except Maryland. The governor then
appoints a person from that list to fill the vacancy. In most states that follow this method,
there is no legislative oversight of the appointment process. In Maryland and Utah, how-
ever, the governor’s appointment is subject to senate confirmation.

At this point in the process, the operation of the Missouri Plan is often identical to
that of the gubernatorial appointment model, with the two models differing only when
the newly appointed judge’s initial term has concluded. At that point, a judge seated via
the gubernatorial appointment model will (if not in a life-term state) face reappointment no
earlier than four years later, but not reelection. A judge appointed pursuant to the Missouri
Plan will face a retention election after an initial term of between one to three years on the
bench.? If the judge wins the election, the judge is entitled to hold office for a full term.>*
Among the Missouri Plan states, full terms for supreme court seats range from six to twelve
years, for intermediate courts of appeals six to eight years, and for trial courts six to fifteen
years. At the end of each full term, a judge then faces another retention election. If the
judge loses a retention election, the seat becomes vacant, and the selection process starts
over again.

Finally, there are numerous states that apply the Missouri Plan in their higher courts
but utilize alternate methods at the trial court level. These states include Arizona, California,
Florida, Indiana, Kansas, Oklahoma, South Dakota, and Tennessee.?!

Justice O’Connor Judicial Selection Plan Both before and after serving on the United
States Supreme Court, Justice Sandra Day O’Connor was an outspoken opponent of con-
tested judicial elections.?*? Following her 2006 retirement from the bench, O’Connor began
to work closely with the Denver-based Institute for the Advancement of the American
Legal System. Her collaboration with the Institute resulted in the 2014 publication of the
O’Connor Judicial Selection Plan (“O’Connor Plan”).?* O’Connor stated that she was “dis-
tressed to see persistent efforts in some states to politicize the bench and the role of our
judges” and described the plan as a step toward “developing systems that prioritize the qual-
ifications and impartiality of judges, while still building in tools for accountability through
an informed election process.”?*The O’Connor Plan notes that “[w]e do not offer it as per-
fect; no selection system is.”?*
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The O’Connor Plan adopts the primary elements of the Missouri Plan—including
gubernatorial appointment, judicial nominating committees, and no-opponent retention
elections—while nonetheless suggesting numerous modifications intended to improve
upon the Missouri Plan. Only three states—Alaska, Colorado, and Utah—are already fully
compliant with all four elements of the O’Connor Plan.*¢

As to the first element, judicial nominating commissions, some of the plan’s notable
features include requirements that commissions be constitutionally authorized (rather than
created via revocable executive orders), that commission members be appointed by mul-
tiple authorities and represent a broad range of societal interests, and that a majority of
commission members be nonlawyers.>’

The O’Connor Plan’s second element limits the number of nominees presented to the
governor by the nominating committee and bars the governor from departing from the
committee’s list.>* Moreover, in order to prevent judicial seats from going unfilled for polit-
ical purposes, the plan provides for a default appointment mechanism, in the event the
governor fails to take prompt action.*”

The plan’s third element involves a method for extensive judicial performance evalua-
tion, whereby freestanding, statutorily created commissions (populated in large part by non-
lawyers) would evaluate sitting judges based on criteria focusing on sound decision-making
processes, rather than the outcome of any particular case.?® Such evaluations would then
be regularly disseminated to assist voters in connection with the plan’s final element: reten-
tion elections.*' Seeking to strike a balance between judicial independence and account-
ability, the plan stresses that retention elections should represent a yes/no referendum on
an incumbent judge’s performance rendered on the basis of the data made available to the
voting public via the evaluation process and be conducted without fundraising, political
efforts, or speech-making by the incumbent.?*

Use of Nominating Commissions in State Judicial Selection

The broad majority of states use one or more judicial nominating commissions in some
manner when selecting judges.?** Some authorities place the total number of states employ-
ing such commissions at thirty-six and others at thirty-eight, a disparity reflecting the
myriad forms and roles such commissions assume.** Texas is among the minority of states
that does not utilize a nominating commission in their judicial selection system. Among
those majority states that do employ commissions, there are numerous differences con-
cerning the number and composition of commissions, their methods of selecting members,
and requirements regarding the commissions’ geographic and political makeup. However,
certain generalizations may be made regarding these commissions.

Nominating commissions generally find, screen, evaluate, and nominate candidates for
appointment to judicial office. In states that employ the Missouri Plan, commissions typi-
cally submit a list of potential nominees to the governor for each vacancy, and the governor
usually must appoint one of those nominees.?** However, in a significant number of states,
the judicial commission’s recommendation is nonbinding, and the governor is not required
to choose from among the offered list of candidates.*** Even among states that elect judges,
nominating commissions are often used in filling interim vacancies.?*’ Finally, several states,
such as Alabama, Arizona, Indiana, Kansas, and Missouri, use nominating commissions to
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select judges only in certain counties or districts—usually urban—while not utilizing them
in less-populated areas.**®

There is also a great degree of disparity among the states regarding how judicial nomi-
nating commissions are established: some by executive order, some by statute, and others
by constitutional amendment.?* While some states utilize a single nominating commission
for all of their courts, other states have created multiple county-level commissions to supply
trial court nominees in each of the counties.”” Moreover, a state may choose to utilize a
nominating commission for one level of courts, but not another.”' Minnesota, for example,
utilizes a commission for its trial courts, but not its appellate courts.>?

Nominating Commissions Among the States

Missouri Plan States A significant number of states—including Alaska, Arizona,
California, Colorado, Florida, Indiana, Iowa, Kansas, Maryland, Missouri, Nebraska,
New Mexico, Oklahoma, South Dakota, Tennessee, Utah, and Wyoming—utilize
one or more judicial nominating commissions in conjunction with the Missouri
Plan, wherein the initial gubernatorial appointment is followed by a retention
election.”* In fact, use of judicial nominating commissions is essentially synony-
mous with the Missouri Plan, subject only to the caveat that two of these states—
California and Maryland—employ commissions whose candidate lists are not bind-
ing on their respective governors.

Gubernatorial Appointment States In a number of primarily eastern states—includ-
ing Connecticut, Delaware, Hawaii, Maine, Massachusetts, New Hampshire, New
Jersey, New York, Rhode Island, and Vermont—at least some judges are appointed
(for either life, or a term of years) by the Governor, almost always from a list pro-
vided by a judicial nominating commission and usually subject to confirmation
by the Legislature or Senate.*** In at least some of these appointive states—includ-
ing Massachusetts, Maine, and New Jersey—the list of nominees submitted to the
Governor is not binding, and he or she may appoint someone not considered by
the commission.** In appointing justices to Massachusetts’s highest court, however,
the governor forgoes the assistance of any formal nominating commission.

What these states have in common with Missouri Plan states is the involve-
ment of judicial nominating commissions. One notable difference, however, is that
in gubernatorial appointment states, the commissions tend to be established via
executive order, rather than by statute.** The major difference between gubernato-
rial-appointment and Missouri Plan states is that the appointed judges do not stand
for retention elections in the gubernatorial-appointment states.

Traditional Election States Among the states that exclusively utilize elections
(whether partisan or nonpartisan) to select judges for their first full terms, there is
obviously no role for judicial nominating committees. Nonetheless—and excluding
the Missouri Plan states—a sizeable number of states that otherwise select judges
via popular election use a combination of nominating commissions and guberna-
torial appointments when filling interim vacancies for at least some courts. These
states include Alabama, Florida, Georgia, Idaho, Kentucky, Minnesota, Mississippi,
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Montana, Nevada, New York, North Dakota, West Virginia and Wisconsin.*” In sev-
eral of these states, senate or legislative confirmation may also be required.*® And
in several of these elective states—including Georgia, Mississippi, and Wisconsin—
the list of nominees submitted to the governor is not binding, and he or she may
appoint someone not considered by the commission.”* In North Dakota, the
Governor may likewise choose not to appoint from the commission’s list, but then
must either request a new list or call a special election to fill the vacancy.?*® While
these nominating committees are rare among those six states that exclusively elect
tull-term justices via partisan elections (the group that includes Texas), Alabama
does make use of nominating commissions on a limited basis at the county level.

Legislative Appointment States South Carolina and Virginia are unique in that
they select judges by legislative appointment.*' In South Carolina, the General
Assembly appoints judges from nominees submitted by its Judicial Merit Selection
Commission,*? a ten-member committee selected by legislative leaders and having
at least six members chosen from the General Assembly.**

In Virginia, the names of candidates are submitted by General Assembly mem-
bers to the House and Senate Committees for Courts of Justice, and these com-
mittees determine whether each individual is qualified for the judgeship sought.***
Following the committees’ determination of qualification, the House of Delegates
and the Senate then vote separately, and the candidate receiving the most votes in
each house is elected to the vacant judgeship or new seat.*®

Number of Nominating Commissions Per State Of those states that use some form of
nominating commission, more than one-half use only a single commission.?*® Of those
remaining states utilizing multiple commissions, the total number of nominating commis-
sions ranges from a low of three in Arizona to fifty-seven in Kentucky and 114 in Iowa.?’

Of the states that use nominating commissions at least partly on the basis of executive
order, only Maryland and New York use more than one commission.”*® Many single-com-
mission states are largely rural or relatively small, including Alaska, Connecticut, Delaware,
Hawaii, Idaho, Montana, New Hampshire, North Dakota, Rhode Island, South Dakota,
Vermont, West Virginia, and Wyoming.>

Among those states utilizing multiple nominating commissions, a given commission’s
jurisdiction typically covers an appellate or trial court district. One relatively common struc-
ture utilizes one statewide commission for supreme and intermediate appellate courts and a
second set of local commissions—one for each of a state’s judicial districts—to handle trial
courts. States that have adopted this structure include Colorado, Iowa, Kentucky, Maryland,
New Mexico, and Utah.?”° A similar arrangement, used by Florida and Nebraska, involves
separate nominating commissions for each intermediate appellate district, in addition to
those for trial court districts.?”

Number of Commissioners It is difficult to generalize concerning the number of commis-
sioners that serve on nominating commissions among the states, especially given that in
certain states, such as Indiana, appellate level nominating commissions may differ in size
from trial-level commissions.?”> Most often, commission membership ranges between seven
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to nine members.””® The remaining commissions range from as few as five members in
Alabama to as many as twenty-one in Massachusetts.?”

The above numbers represent only those “full time” commissioners expected to partic-
ipate in all committee decisions. However, a few states utilize alternate structures in which
a core group of commissioners is supplemented by additional members from the district
or circuit in which a particular vacancy occurs. Minnesota, for example, has a forty-nine
member commission, but only nine at-large members uniformly participate in meetings
and deliberations on every vacancy.”® Four additional members of the commission are
selected from each of the state’s ten judicial districts, with each four-member bloc partici-
pating only when a vacancy occurs within its specific district.?”®

Selection of Commissioners Among those states that utilize judicial nominating commis-
sions, differing methods of selecting commission members have developed. The most prev-
alent method involves a hybrid system, in that the attorney members are either appointed
or elected by the state bar association, and the nonattorney members are gubernatorially
appointed, with the state supreme court chief justice often serving as the ex officio chair.
Both attorney and nonattorney members may also be confirmed by the Legislature or Senate.
Examples of states utilizing this method for at least some commissions include Alaska, Idaho,
Indiana, Iowa, Kansas, Kentucky, Missouri, Nebraska, Nevada, and Wyoming.*”

Other states provide for the selection of at least some commission members by appoint-
ment but disperse that appointive power among various state officials. In Colorado, attorney
members of its nominating commission are appointed by majority action of the governor,
the attorney general, and the chief justice, with the governor retaining power to appoint all
other members.?”® In Connecticut, Hawaii, New Mexico, and New York, the selection process
includes appointment of some commissioners by certain members of those states’ legisla-
tures.””” These appointing authorities may include the president of the senate, the speaker of
the house, and the majority and minority leaders of either or both houses.?® Commissions
in Hawaii, New Mexico, and New York also have additional members appointed by their
chief justices.®!

Elsewhere, nearly all members of other states’ commissions (save for ex officio positions)
are appointed by the governor, but such autonomy is often restrained by requirements that
at least some appointments be made from nominees submitted by various groups. In Florida,
the governor must select four attorney members from lists provided by the State Bar’s Board
of Governors.” The Governor of Rhode Island must choose five of nine commission mem-
bers from lists of nominees provided by the minority leaders of both houses, as well as by
the Speaker of the House and the President of the Senate.?®® In Utah, the Governor must
select two members from a list of nominees provided by the State Bar.**

Finally, in South Carolina—where the state’s General Assembly jointly selects South
Carolina’s judges—the Legislature not only participates in selecting members for the state’s
judicial nominating committee but wholly controls the process. Its ten-member Judicial
Merit Selection Commission is composed of five members appointed by the Speaker of the
House, three by the Chairman of the Senate Judiciary Committee, and two by the President
Pro Tempore of the Senate.?® Moreover, six of these appointees must be members of the
General Assembly.?¢
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Composition of Commissions

Attorney and Lay Members Statutes and constitutional provisions authorizing nom-
inating commissions typically require that the commissions include both attorney
and nonattorney members.? States often require that at least one judge serves on
a commission as well.

The most common membership structure involves one judge (usually the chief
justice of the state’s supreme court, or his or her designee) and an equal number of
attorney members and nonattorneys drawn from the general public. Examples of
states employing this structure include Alaska, Indiana, Missouri, Nebraska, Nevada,
and Wyoming.?®® Certain nominating commissions in other states—including
Arizona, Colorado, Kentucky, and Montana—use commissions with a single judge
and an unequal number of attorneys and nonattorneys, with the nonattorneys in
the majority.® New Mexico and South Dakota also draw commissioners from the
state bar and the general public in unequal numbers, but the commissions in those
states also include more than one judge.*® In other states, the nominating com-
missions do not include any judges at all. Those states include Connecticut, New
Hampshire, Oklahoma, and Rhode Island.*"

Partisanship Many states have adopted provisions concerning the political activ-
ities or affiliations of nominating commission members.*?> Some states, such as
Connecticut, provide that commission members may not hold an official position
in a political party.** Other states—including Alaska, Arizona, and Hawaii—require
that the selection of commission members and/or the nomination of commission
candidates be done on a nonpartisan basis.**

Other states have adopted specific requirements regarding the representation of
political parties among members of nominating commissions, so as to ensure that
the two major parties are represented either equally or by a majority of no more
than one member. These states include Arizona, Colorado, Connecticut, Delaware,
Idaho, Nebraska, New Mexico, New York, South Dakota, and Utah.** In fact, New
Mexico requires the appointment of additional commission members if necessary
to provide political balance on the state’s commissions.* A small number of other
states—including Kentucky and Oklahoma—require that nonattorney commission-
ers be split equally along party lines, but do not impose a similar requirement for
attorney members.?” Finally, in Vermont, where its House and Senate each select
three of their members to serve on its Judicial Nominations Board, the three mem-
bers of each group cannot all be from the same party.**

Gender, Race, and Ethnicity A number of states have provisions seeking to ensure
that the makeup of their nominating commissions reflects the diversity of their
population. In some states, such as Arizona, this consists of no more than a gener-
alized statutory directive that “[t|he makeup of the committee shall, to the extent
feasible, reflect the diversity of the population of the state.”*” Other states, such as
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Florida, specifically reference gender, race and/or ethnicity in urging the appoint-
ment of diverse commissions.**

Finally, the statutes of some states provide that a specific number of women
or racial or ethnic minorities must be appointed to their nominating commissions.
In Indiana, the statute governing the Lake County nominating commission states
that one of the four attorney members, as well as one of the four nonattorney
public members, must be a “minority individual,” statutorily defined as black or
Hispanic.** In addition, each group of four commissioners must include two men
and two women.*”* Similarly, the membership of lowa’s nominating commissions
may not include more than a simple majority of either gender.*”

In the absence of clear evidence of discrimination, however, numerous lower
courts have ruled that specific requirements concerning the composition of nom-
inating commissions are constitutionally suspect.** In fact, in 1996 a federal dis-
trict court issued a preliminary injunction preventing enforcement of the Lake
County race and gender requirements as applied to attorney members of the com-
mission.** Similarly, Florida formerly required that one-third of the seats on its
judicial nominating commissions be filled by women or members of racial or
ethnic minority groups.* However, in 1995 a federal district court found this
statute to be unconstitutional in violation of the Fourteenth Amendment right
to equal protection and entered a permanent injunction barring enforcement of
the requirement.*” Florida’s current statute now merely directs the Governor to
seek to ensure that the membership of the state’s commissions reflects the state’s
diversity “to the extent possible.”3%

Geography The commission structure adopted by many states requires that com-
mission membership correspond to the geographic layout of those states. As with
race and gender, some states simply encourage broad geographical representation
in general terms, while others have adopted more specific requirements. For exam-
ple, Alaska requires only that appointments to its Judicial Council be made with
“due consideration to area representation,” and Montana mandates that commis-
sion members be selected from different geographical areas of the state.*” In the
states utilizing multiple judicial nominating commissions, geographic diversity is
often a nonissue, given that their membership is usually drawn from the same dis-
trict or county over which that specific commission has jurisdiction.*'* Most com-
monly, the controlling rules for statewide commissions require that members must
be appointed from each of that state’s congressional districts (as in Colorado) or its
appellate districts (as in Indiana).*"" Elsewhere, as in Arizona, both the attorney and
the nonattorney sections of the Appellate Commission cannot include more than
two residents of any one county.*? In Hawaii, at least one member of its Judicial
Selection Commission must live outside the Honolulu area.*"

Practice Area In a few states, membership criteria for certain nominating commis-
sions include the practice areas of its attorney members. New Mexico, for example,
requires that four of the attorney members on its Commissions be chosen so that all
aspects of the “civil and criminal prosecution and defense” bars are represented.*'*
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Similarly, in Alabama, the four attorney members of the Tuscaloosa County
Commission are to be selected from each of four groups: plaintiffs’ civil practice,
defense civil practice, domestic relations, and criminal defense.*"* Relatedly, some
states stipulate that no more than two of the attorney-members of their commis-
sion can be from the same law firm.*'¢

Industry, Business, or Profession Another membership requirement adopted in con-
nection with certain state nominating commissions involves diversity of represen-
tation of businesses and industries among their nonlawyer members. For exam-
ple, the four nonattorney members of Montana’s Commission must each represent
different industries, businesses, or professions.?'” Similarly, the membership of the
advisory council that serves as a nominating commission for the housing courts of
the New York City civil court system must include three members drawn from the
real estate industry and three from tenants’ organizations.*'®

Restrictions on Holding Public Office and on Nominations States that use nominating
commissions typically forbid members from holding other public office while serving on a
commission, though such restrictions exclude those justices who often serve as the ex officio
heads of such commissions. These states include, among others, Alaska, Missouri, and New
York.*” In Florida, this restriction only bars commissioners from holding judicial office, but
no other public office.?*

Another common restriction prevents commissions from appointing their own mem-
bers to fill vacant judicial seats. In a small number of states, such as lowa, this restriction
applies only to the nomination of current commission members.*>’ More commonly, how-
ever, states extend this restriction through a specified period of time following the end of
a commissioner’s service. Such ineligibility period between departing the commission and
regaining eligibility to fill a vacancy can last as long as five years, as in Oklahoma.** The
most common restrictive period is one year, which has been adopted by numerous states
including Arizona, New York, and Rhode Island.**

Commissioner Terms Almost all states impose a term of office on commission members, but
in a few states, including Georgia, Massachusetts, and Minnesota, the commission members
serve at the pleasure of the Governor.** Relatedly, in Maryland, the commissioners’ terms
are co-extensive with that of the Governor.** Otherwise, term lengths range from two years
to six years, with the caveat that states with multiple commissions may utilize differing
term lengths.* Terms of four and six years appear to be most widely utilized.**

Recruiting Judicial Candidates A majority of states utilizing judicial nominating commit-
tees have provisions that allow or encourage commission members to seek out qualified
individuals to apply to fill vacant judicial seats, or to otherwise stand for consideration by
the commission.*® For example, the rules governing Hawaii’s selection commission provide
that commissioners “may actively seek out and encourage qualified individuals to apply
for judicial office.”*” In New Mexico, this directive is mandatory and commissioners are
instructed to “actively solicit” applications from qualified lawyers.**

Directing commissioners to solicit applications is intended to encourage recruitment
of qualified persons who might not otherwise apply for judicial vacancies, so that those
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appointed as judges might more accurately “reflect the diversity of the community they
will serve.”**! In Missouri, the Appellate Judicial Commission is specifically instructed not
to limit itself to persons suggested by others and those candidates seeking to serve, but to
also tender nominations from other qualified persons.*? Similarly, Nebraska characterizes
the recruitment of qualified applicants as one of the “most important” parts of a commis-
sioner’s duties, because of a general reluctance among potential candidates “to make the
sacrifice which is sometimes necessary in accepting judicial office.”**

Retention of Judges In Missouri Plan states, judges at the end of a term typically must run in
an unopposed election in which the electorate votes for or against their retention in office.**
In addition to their role in soliciting, evaluating, and nominating candidates for judicial
office, the nominating commissions of a few states also evaluate judges seeking retention.

In Alaska, the Judicial Council evaluates judges nearing the end of their term and
publishes a pamphlet containing information about each judge.** This information must
include a statement regarding any suspensions, public censures, or reprimands.**¢ At its dis-
cretion, the Council may also recommend for or against the retention of any judge.**’

A number of other states, including Arizona, Colorado, Missouri, New Mexico, and
Utah, have established freestanding commissions that also evaluate judges in connection
with retention, but which are distinct entities.**® While such performance evaluation enti-
ties are in certain respects similar to judicial nominating commissions, they (unlike Alaska’s
Judicial Council) are separate, independent organizations whose functions are limited to
evaluation of incumbents with the primary purpose of educating the voting public, rather
than the nomination of judges.

Finally, in some states other commissions wield binding power concerning the reten-
tion of judges. In Hawaii, the decision to renew or reject an incumbent judge lies solely with
its Judicial Selection Commission.** Connecticut judges also do not face retention elections,
but instead may be reappointed by the Governor at the end of each term.** That state’s
Judicial Selection Commission evaluates incumbent judges, and its refusal to recommend
an incumbent bars reappointment.**! Similarly, if South Carolina’s Judicial Merit Selection
Commission deems an incumbent unqualified, that judge may not be submitted to the
General Assembly for reelection.’*
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PART IV:. EVALUATION OF SELECTION MODELS

A Method to Evaluate Selection Models

The true measure of the efficacy of a particular judicial selection model is the degree to
which it advances the purpose of the judicial branch in our government. This measure
includes an evaluation of whether the result of selection is a judiciary with qualities likely to
satisfy the duties of the office. It also includes an evaluation of whether the process of selec-
tion contributes to or detracts from the fulfillment of the judiciary’s purpose. Consequently,
an understanding of the role of the judiciary in our state and the functions judges perform
is a prerequisite to a meaningful evaluation of judicial selection.

Consistent with the general form of American government, the Texas judiciary stands as
a separate branch of government with powers and duties distinct from the other branches.**
The principal role of the judiciary is to provide a neutral forum for the resolution of disputes
that promotes the rule of law in the state. The principal role of a judge is to hear the specific
disputes between parties and apply the law to resolve those disputes. In civil matters, judges
serve as neutral arbiters of private disputes. In criminal matters, judges ensure that the state
impartially and dispassionately administers justice.

The judiciary also functions as a check on governmental abuse of power. In the words of
Alexander Hamilton, judges are “the bulwarks of a limited Constitution against legislative
encroachments.”** In fulfilling this purpose, courts act as “an intermediate body between
the people and the legislature, in order, among other things, to keep the latter within
the limits assigned to their authority.”** In this role, unlike the executive and legislative
branches, the judiciary is not a constituency-driven, political arm of government.**¢ Instead,
judges are called on to fulfill their duties with intellectual honesty and dedication to the
enforcement of the rule of law, regardless of popular sentiment.?"

The judiciary also plays a role in shaping the law. It is the legislature’s function to decide
matters of public policy by enacting statutes and judges’ function to apply those statutes to
the facts of a particular case without interposing their own policy judgments.** By adopting
the common law of England, however, the Texas Legislature has allowed the judiciary to
share the law-making role to a limited degree through the development of the common
law in connection with the resolution of individual civil disputes.** Texas courts have long
held the view that the Texas Supreme Court has the sole authority to abrogate or modify the
existing common law and that trial courts and intermediate courts of appeals must follow
established precedent.

To fulfill these functions, judges need certain characteristics. First, judges need to be
competent to properly resolve disputes, appropriately check governmental abuse of power,
and reasonably shape the law. A variety of features make a judge capable of performing
these tasks, including knowledge of the law, experience, decisiveness, temperance, patience,
and thoughtfulness.

Second, a judge must be impartial. A fair judge seeks to reach a legally sound result in
every case. She is evenhanded and does not act with preference or prejudice to the parties
appearing in court, nor to advance her own or another’s business, political, social, religious,
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or other interest. A judge must also ensure that court proceedings are conducted with pro-
cedural fairness and adherence to the relevant rules of procedure.

Third, a judge must be independent of extraneous pressures and influences.*' Sometimes
judges are called on to make decisions involving divisive political and social issues. Other
times the law requires a judge to make a decision that is contrary to a belief strongly held by
a majority of the public. A judge’s faithful performance of her duty requires the freedom to
make the right decision even if it is currently unpopular.** Without independence, a judge
may feel compelled to follow the views of supporters or special interests, without regard to
what the law requires. In doing so, a judge abdicates judicial responsibility and relegates the
rule of law to the whims of public opinion. Individuals who hold the dominant view on an
issue decided by the court may dislike judicial independence when a judge’s decision goes
against their view. This short-sighted dissatisfaction is likely to change, however, when they
find their view to be in the minority in the next matter requiring judicial review.

A final consideration of judicial selection systems is accountability. It is possible with
any system that a judge who is not competent, fair, or independent attains office. Or a
judge, while in office, may become incompetent or unfair. Thus, the selection process needs
mechanisms to compel judges to conform to their expected function or to remove them
from office if they do not. The wrong kind, or wrong degree, of accountability, however, can
undermine judicial independence. For example, if a judge could be removed from office for
any one decision, the judge may not have the independence necessary to fulfill her duties.

In addition to producing judges who are competent, fair, and independent, the process
of selecting judges should reassure the public that the judges selected in fact have those
characteristics. Public confidence in the judiciary is critical to the orderly resolution of dis-
putes.*>* If the public does not trust that courts are neutral forums for the competent and fair
dispensation of justice, the public may adopt other, less socially desirable means to resolve
disputes. The public need not always agree with the results of court decisions but must
believe in the integrity of the system and that judicial decisions were made competently
and equitably, regardless of results.

The best method of selecting judges has been the subject of debate since the founding
of the United States.*®* Many methods exist and most states have hybrid systems in which
judges are chosen by different methods depending on the level of court.** Some states have
different methods for filling interim vacancies than for full terms of office. Scholars and
commentators have long debated which of these methods creates judiciaries with the great-
est competence, independence, and accountability. As discussed in the following sections,
measuring judicial selection methods by evaluating both the result and selection process
sufficiently distinguishes the quality of the various systems relative to each other.

Evaluating Partisan Elections

Most states have selected judges through partisan elections at some point in their histo-
ries,** but most have since moved from partisan judicial elections to a different selection
system for at least some of their judges.*” Six states, including Texas, currently use partisan
elections to select appellate judges and ten states use them to select trial court judges.*®
Many Texas leaders contend that changing our judicial selection process is necessary and
long overdue.*”’
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Partisan elections have been widely criticized as a method for selecting judges,** with
many commentators concluding that they are ineffective for selecting judges based on com-
petence and experience.*' Those commentators have observed that voters are generally
unable to discern the best qualified candidate, and instead cast their ballots based on factors
such as party affiliation and name appeal that are poor substitutes for experience and com-
petence.*? Some commentators assert that “as much as 80% of the electorate is completely
unfamiliar with its candidates for judicial office.”*

Competence The effectiveness of partisan elections to select competent judges turns on
two primary factors: voter access to information related to judicial competence and voter
consideration of candidate competence when casting ballots. The consensus among various
studies, surveys, and commentaries is that voters generally do not evaluate actual judicial
competence and instead decide between candidates based on factors not indicative of judi-
cial quality.** As one newspaper columnist stated:

Rather than providing voter oversight and guaranteeing minimum qual-
ity, partisan elections shelter—sometimes foster—incompetence as distin-
guished judges of the minority party are swept out, often to be replaced by
inferior candidates of the political majority.**

While competence is often difficult to measure,** a survey of Texas lawyers shows that
lawyers have historically perceived some deficiencies in judicial quality. Although some-
what dated, the survey revealed that only thirty-six percent of attorneys believed that
Texas courts follow the law in deciding cases.*” Thirty-one percent of the lawyers surveyed
believed Texas judges write quality opinions, and thirty-seven percent believed Texas judges
are appropriately attentive to evidence and arguments.*® Finally, eighty-nine percent of
lawyers surveyed did not think that elected judges are generally more highly qualified than
appointed judges.**

Voters may consult a variety of sources of information concerning judicial candidates,
but much of that information is not necessarily related to the candidates’ suitability to ful-
fill the duties of office. For example, candidates may discuss their qualifications for office
through their campaigns. Judicial candidates frequently discuss their legal experience, edu-
cation, judgment, ability to analyze complex legal issues, peer awards, and other indicia of
their competence. These communications occur in a variety of forums and formats, includ-
ing speeches, websites, print, radio and television advertisements, and conversations with
individual voters.

Voters may also measure an incumbent judge’s competence by studying the judge’s
decisions and written opinions. Most state court decisions are public records available for
review. Additionally, all Texas appellate courts have websites that allow the public to search
opinions of the court.*® Thus, if a voter is willing to do the work, he could review all of a
particular judge’s opinions in evaluating the judge’s competence. Along with the voter’s
perception of the merits of these decisions, the voter can learn how many times the judge
has been reversed on appeal. However, it is unlikely that the average voter would take the
time to parse lengthy, written appellate opinions or be able to glean information about the
competence of a judge by doing so.*”!
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Bar polls also provide voters with information regarding a candidate’s competence.*>
The State Bar of Texas sends ballots to all members of the bar, allowing attorneys to express
their preferences on candidates for judicial office.’”® The State Bar Association publishes the
results of the poll,*”* which are frequently included in campaign materials by candidates
who received the highest number of votes for a particular race. Bar polls, however, may not
be accurate, objective, and detached evaluations of judicial competence. First, few lawyers
submit ballots, so poll results cannot be considered as representative of the state’s lawyers.
For example, at a time when there were nearly 99,000 active members of the State Bar of
Texas,’” an average of 4,415 attorneys, or 4.5% of the bar, cast ballots for the three statewide
Texas Supreme Court races listed in the 2018 Judicial Poll.*”* Bar polls also may fail to pro-
vide significant information regarding judicial competence. Most lawyers do not have direct
experience with many judicial candidates and base their vote on the general reputation of
the candidates or their general reaction (whether positive or negative) to court decisions
affecting them personally.

Voters may also obtain information about a candidate from endorsements the candidate
has received. Judicial candidates strive to receive endorsements from a variety of groups to
increase visibility and interest with voters, and there are numerous examples during each
election cycle of television and online videos. For example, a 2010 candidate for the Texas
Supreme Court ran an ad that exclaimed: “Hey, friends. [ have some earth-shattering news
for you. First of all, this campaign is now Chuck Norris approved.”*””

Further, many newspapers endorse judicial candidates in voter guides circulated to
the papers’ readership, often with discussion of the candidates’ qualifications for office.
Additionally, political parties and some interest groups endorse candidates and encourage
their members to vote for the endorsed candidate. There has been little academic study
regarding whether newspapers and interest groups engage in substantive evaluations of
judicial competence or measuring the impact of endorsements on voter decision-making.

While some information about the competence of judicial candidates may be available,
most commentators conclude that voters usually cast ballots based on party label or other
factors unrelated to judicial competence.’”® Moreover, studies show that there is often a sig-
nificant drop-off in the number of votes between more high-profile political races and judi-
cial races.*”” Because many voters are unable to cast an informed vote in judicial elections,
many do not vote in those races. As a result, contested judicial races may be decided by a
small percentage of the electorate who may, or may not, have a rational basis for their vote.*®

Overall, studies suggest that voters are not aware of candidate competence in many judi-
cial races, and, therefore, must be casting their votes on the basis of other factors.* The gen-
eral lack of public awareness of candidates indicates that judicial campaigns do not necessarily
inform the general public about the candidates.*®> Similarly, endorsements by newspapers and
interest groups are apparently not raising public awareness of judicial elections.*®

Because voters are generally not aware of the candidates’ competence, they look to
other cues in casting their votes.’® The primary deciding factor in partisan judicial elec-
tions is party label.*® Most voters are predisposed to vote by party affiliation when they
have little information about the qualifications of the candidates. In fact, many commen-
tators claim that a candidate’s party affiliation has been an important factor for success in
Texas judicial elections.¢
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Urban areas in Texas have experienced alternating party sweeps in which judicial can-
didates from one party were uniformly elected to office based on party affiliation and later
voted out of office for the same reason.*” Moreover, the popularity of the candidates at the
top of the ballot often becomes a deciding factor in a judicial election.’*® When Democrat
Lloyd Bentsen ran for reelection to the Senate in 1982, Democratic judges fared well.*
When Republican Ronald Reagan ran for reelection as President in 1984, Republican judi-
cial candidates were more frequently elected.*® In 1994, Republicans in Harris County
(Houston) won in forty-one of forty-two contested county-wide judicial races.*’ In 2018,
Democrats won in thirty-one of thirty-two contested courts of appeals races, in a partisan
sweep that was impacted by the U.S. senatorial race between Republican Senator Ted Cruz
and Democrat challenger Beto O’Rourke.*?

The 2018 general election in Texas also demonstrated that party affiliation affects voter
decision-making. In that election, six statewide judicial races featured both Republican and
Democratic candidates.** If voters were basing their decision on judicial competence and
not party label, one might expect members of both parties to win elections. At least, varying
margins of victory might be expected in different races. However, in the statewide races—
three for the Texas Supreme Court and three for the Court of Criminal Appeals—the prevail-
ing candidates (all Republicans) won their races with nearly identical margins of victory.**

Texas and Alabama are the only two states that currently®® conduct partisan judicial
elections with the option of casting a straight-ticket vote.** Consequently, Texas is con-
sidered an “outlier” by some commentators.*” Straight-ticket voting has historically com-
pounded the problems of partisan voting by setting the stage for huge sweeps in judicial
elections.*® In addition to the 2018 general election, between 2008 and 2016, an average
of 100 percent of statewide courts, ninety-four percent of appellate courts, and eighty-eight
percent of county-level jurisdictions experienced partisan sweeps.*” While straight-ticket
voting may limit drop-off in judicial elections more than other methods, commentators
contend that straight-ticket voting exacerbates the problem of having voters who are
unfamiliar with the candidates and their qualifications decide judicial races.*® Moreover,
straight-ticket partisan elections that result in sweeps create upheaval within the judiciary,
which negatively impacts the judicial system.*' Straight-ticket voting appears to be an inef-
fective, if not harmful, method to ensure competent judges are selected by voters.** Starting
in 2020, Texas will no longer allow one-lever straight-ticket voting. The exact impact on
judicial elections is uncertain.

When party affiliation is not available as a decisional tool, as in party primary elections,
voters rely on other cues, including incumbency, name familiarity, or ethnic and religious
affiliation.*”® When these cues are not available, voters cast ballots based on arbitrary factors
such as ballot placement, gender, and name appeal.** One name-appeal study found, for
example, that candidates whose nicknames appeared on the ballot had a seventy-nine per-
cent advantage over candidates without nicknames.*” Studies also show that ethnic asso-
ciations with a candidate’s name affect voter decision-making.** This is particularly true in
races in which voters had little specific knowledge about the candidates.*”

Perhaps the most famous Texas example demonstrating the importance of name appeal
in judicial elections is the case of Don Yarbrough. Yarbrough ran for a spot on the Texas
Supreme Court in the 1976 Democratic primary against a highly respected incumbent.**®
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His name was purportedly confused with those of the well-known gubernatorial candidate
Don Yarbrough or the long-time Texas Senator Ralph Yarborough.*” At the time of election,
Yarbrough had been sued at least fifteen times, and two weeks before the general election,
was the subject of a disbarment suit alleging various legal violations and professional mis-
conduct.*® Despite a great deal of media attention to this race, a survey revealed that seven-
ty-five percent of voters were unaware of the candidate’s controversies.*!

While no commentator seriously disputes that voters primarily focus on party label in
partisan judicial elections instead of candidate competence, some contend that party-based
voting is nevertheless a rational basis for electing judges.*'* Some commentators argue that
partisan elections provide voters with more information, choice, and transparency than
nonpartisan elections or the Missouri Plan selection model.*”* Having information about
the political ideology of judicial candidates tells voters important and relevant information
and allows them to choose the candidates they believe will be the best judges based on the
criteria they believe are important.** Thus, voting by party label may be a meaningful way
for some voters to express their general preferences on the resolution of public policy issues
addressed by the courts.

Additionally, party-based voting may also have a direct effect on judicial decision-mak-
ing. Because incumbent judges must face reelection to continue holding office, judges who
want to continue on the bench may, when deciding cases before the court, consider the
potential reaction of key political supporters and those segments of the electorate they
hope will secure their reelection.*”®> Consequently, partisan elections can “prospectively
influence judicial behavior as judges anticipate the expectations and reactions of their
constituencies.”*'¢

To many, this explanation of party-based voting is an indictment of partisan elections
rather than a justification.””” However, advocates of partisan elections conclude that the
selection of judges involves choices among different political values, and, thus, that judicial
qualification in some respects is a measure of whether the candidate’s political values are
consistent with the voting majority’s political values.*'®

It is clear, though, that party affiliation is not indicative of competence for judicial
service. Whether a judicial candidate is Republican or Democrat or holds a particular view
on a political issue does not necessarily correspond to whether the candidate has suffi-
cient legal knowledge and experience to competently fulfill the duties of a judge. Selecting
judges solely based on party label or political values will likely produce both competent
and incompetent judges unless a screening mechanism ensures that all candidates are suffi-
ciently competent to fulfill the functions of judicial office.

Further, Texas imposes fairly low minimum qualifications on candidates seeking judi-
cial office. For example, judges must be of a certain age and must have been licensed to
practice law between four and ten years, depending on the office sought.** Having legal
experience is a component of judicial competence, but a certain number of years of practice
alone may not be indicative of competence for office. Texas also requires candidates for
certain judicial offices to obtain signatures of support to be entitled to a place on a primary
ballot.** This petition requirement only serves to demonstrate some degree of popular sup-
port or organizational effort, but not a degree of competence for office. These low standards
imposed to screen candidates for Texas judicial office do little to ensure that Texas judges
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meet minimum standards of competence. Ultimately, there is nothing in the Texas judi-
cial selection system to prevent an incompetent candidate with an appealing name from
winning a primary election and then winning the general election on the basis of his party
label. Further, an incompetent candidate could sweep into office on the basis of straight-
ticket voting with minimal voter awareness of his qualifications or those of the opposing
candidates.”! As former Texas Supreme Court Chief Justice Wallace Jefferson noted, “[t|hese
votes are not based upon the merits of the judge but on partisan affiliation and if not party
affiliation, it’s the sound of your name.”**

Another problem with party-label voting is that no screening mechanism exists in Texas
to ensure that a judicial candidate actually shares the values associated with the political
label she adopts. Texas’s open primaries allow any candidate to seek the nomination of
the dominant political party without regard to whether the candidate’s beliefs are consis-
tent with the party’s beliefs. It also allows judges to switch parties to follow the ebb and
flow of party dominance. For example, in the early 1980s, many incumbent Democratic
judges changed political parties to become incumbent Republican judges.**® This practice
has continued.*** Consequently, the one feature of partisan elections that its defenders cel-
ebrate—that the popular majority can shape judicial policy by selecting like-minded judges
as reflected by their party affiliation—is not necessarily effective.

Overall, partisan elections appear to be poor mechanisms for selecting judges based on
competence, and most states have completely rejected this model.**

Fairness One of the main criticisms of partisan judicial elections is that the practice of cam-
paigning compromises the impartiality of the courts and creates incentives for unfairness.**
The most commonly cited sources of these problems include the potential quid pro quo
effect of campaign contributions, the constituency-creating effect of an increasingly polit-
icized electorate, and the undue influence of political parties and special interest groups.*”’

Campaign fundraising and politics have been part of Texas’s judicial election landscape
for over 140 years. Thus, it is fair to ask what has changed to now suggest that fundraising
and campaigning are problematic. The answer may be that such aspects of the system have
always been problematic. However, these problems are magnified with each passing decade
as judicial elections have become more expensive, more contentious, more issue-driven,
and more impacted by special interests and the dynamics of top-of-the-ballot races.**

This reality creates two fundamental impediments to judicial fairness. First, the increas-
ingly high cost of running a campaign generates a dangerous dependence on campaign
contributors.*” The constant need for campaign funds may compel some judges to con-
sider their supporters’ and potential supporters’ interests instead of the merits of a case
when performing their judicial duties.* Certainly, campaign contributions often become a
convenient source of complaints against judges’ objectivity. Second, issue-based campaigns
have the tendency to create constituencies among voters, who may then expect judges to
apply their preferred views when deciding cases.*' Consequently, judges may feel pressured
to follow the voting majority’s preferences instead of the law. Finally, in seeking to advance
their agendas, interest groups have become both important sources of campaign funds and
influential players in shaping public opinion in judicial campaigns.**
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This analysis is not intended to suggest that Texas judges are unfair. Rather, it sug-
gests that modern partisan elections create systemic incentives for unfairness that require
fortitude to resist—fortitude that honest and conscientious judges demonstrate every day.
However, it is inevitable that not all judges will be able to resist the pressures associated with
seeking and maintaining judicial office. Further, partisan elections create the appearance
to the public that such systemic unfairness exists.*** Former Chief Justice Wallace Jefferson
touched on the issue of public perception in his 2009 State of the Judiciary address, noting
the “corrosive influence of money in judicial elections.”**

In 1999, in an effort to measure perceptions about the fairness of the Texas judiciary, the
Texas Supreme Court, the State Bar of Texas, and the Texas Office of Court Administration
jointly commissioned a survey of judges, court staff, and lawyers.*** One goal of the survey
was to measure the perceived influence campaign contributions have on judicial deci-
sion-making.*** Although now dated, the results of the survey revealed that lawyers who
make contributions and the judges who accept them believed that contributions to judicial
campaigns influence judicial decisions.*’

The study reported that ninety-nine percent of the attorneys surveyed believed that
campaign contributions have some effect on judicial decision-making.*** Forty-two percent
believed contributions have a fairly significant influence, and thirty-seven percent believed
contributions have a very significant influence.** The study also showed that eighty-one
percent of court personnel believed that campaign contributions have at least some influ-
ence on judicial decision-making.*** The most disturbing result of the survey, however, was
that eighty-six percent of Texas judges believed that campaign contributions have at least
some influence on judicial decision-making.**

Contributions to judicial campaigns by parties with matters pending in court create
a public impression that “modern justice may be going to the highest bidder.”*** This per-
ception has been repeatedly shown in various public opinion surveys.** A national survey
found that eighty-one percent of respondents believed that judicial decisions are influenced
by political considerations, and seventy-eight percent believed that elected judges are influ-
enced by having to raise campaign funds.*** Likewise, eighty-eight percent of Pennsylvanians,
ninety percent of Ohioans, and seventy-six percent of Washingtonians believed that politi-
cal contributions influenced judicial decisions.**

Fierce campaign battles waged by opposing interests to influence the composition of a
court also may impact the public’s perception that courts are impartial. Instead, parties who
come before the court and the public, in general, may believe that judges are beholden to
the interests that campaigned on their behalf. Moreover, decisions made by judges in cases
that affect their political supporters may be viewed as repayment for political support, even
when the cases are correctly decided under the law.*¢

As the cost of judicial elections inevitably increases, candidates need to raise ever more
money to fund their campaigns. It is unavoidable that if judicial candidates are required
to raise money to become judges, they will be forced to seek money from individuals and
groups who are interested in the courts’ activities. Some contributors may have an honest
civic interest in creating fair and competent courts. Others may be interested in electing
judges who will decide cases in ways that advance their interests. As long as contributions
are necessary to win judicial elections, the incentives for unfairness caused by campaign
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contributions—and attendant public perceptions that undermine public trust in the judi-
ciary—will remain.

Interest group involvement in judicial campaigns adds fuel to the fire of politicized judi-
cial elections and exacerbates the problems that issue-based campaigns create for a judicial
system based on fairness and impartiality. By definition, interest groups assert influence to
achieve their political goals. In the 1990s, interest groups throughout the country became
active in judicial elections to shape the social, political, business, and environmental issues
decided by the courts.**’ As a result, supreme court elections in many states became increas-
ingly contested and similar to other, nonjudicial elections.***

There has also been a consistent trend of increased spending by interest groups in
judicial elections since the U.S. Supreme Court’s ruling in Citizens United v. Federal Election
Commission.** That decision barred restrictions on independent spending by corporations
and unions.** In the 2015-2016 election cycle, outside spending in state supreme court
races by interest groups—not including political parties—hit a record $27.8 million, which
was more than $10 million higher than the previous 2011-2012 election cycle.*' Because
judicial offices are important and interest group involvement in judicial campaigns is con-
stitutionally protected, it is safe to assume that interest group spending is here to stay and
will continue to increase.

Independence The optimal amount of judicial independence in the American form of gov-
ernment has been thoroughly debated but never resolved.*? During the formative years of
the federal government, the dominant view considered judicial independence necessary to
check potential abuses of government power and to “secure a steady, upright, and impartial
administration of the laws” in the midst of mercurial popular opinion.** Others were con-
cerned, however, that unrestricted judicial independence could undermine representative
democracy and allow unprincipled judicial decisions.**

The modern debate over judicial independence focuses on two main concerns—insti-
tutional independence and decisional independence.** Institutional independence focuses
on the ability of courts to perform the judiciary’s functions without fear of retribution by
the other branches of government or the population at large.*** Decisional independence
is generally considered to mean the ability to decide cases on their merits without external
influences impairing judicial impartiality.*”

One of the principal purposes of the judiciary is to protect individuals from encroach-
ments upon their rights by one of the other branches of government or the majority of
the electorate.*® According to this view, judges are expected to make decisions that may be
unpopular with the executive or legislative branches or the popular majority.** Judges who
are subject to reprisals for their decisions may be less likely to fulfill this judicial function.*®

Partisan elections are not well-suited to fostering institutional independence from the
electorate. Periodic voter approval directly threatens judges’ willingness to make unpopular
decisions.** When faced with a case involving a divisive political issue, such as the death pen-
alty, gun control, education, or immigration, an elected judge may be reluctant to adopt the
legally required result in light of a potentially negative public response,** or otherwise behave
with “perfect equanimity.”* This chilling effect on the neutral application of the law may be
heightened when the judge is required to make such a decision shortly before an election.

37



EVALUATING JUDICIAL SELECTION IN TEXAS | EVALUATION OF SELECTION MODELS

The desired result of decisional independence is the impartial adjudication of disputes
without preference for any party, attorney, or other interest. Consequently, decisional inde-
pendence is intrinsically related to fairness. Judges influenced by interests unrelated to the
merits of the case are more likely to produce unfair decisions.** As with institutional inde-
pendence, different judicial selection methods will impair decisional independence in differ-
ent ways. Regardless of selection method, however, the impairment of decisional indepen-
dence stems from the creation of incentives for unfairness. In the case of partisan elections,
judges typically raise campaign funds from lawyers and other parties who have an interest in
the business of the court. Additionally, successful candidates often require the support of var-
ious political interests, including political and social activists, political parties, and interest
groups. In some circumstances, judges may campaign on certain issues to garner public sup-
port, creating another form of political constituency. Judges who aspire to be reelected may
be inclined to consider the interests of their contributors, supporters, and constituencies
when making decisions that relate to certain issues. These incentives for unfairness directly
undermine a judge’s decisional independence in a partisan-election system.**

Accountability Advocates of judicial selection by partisan election primarily cite account-
ability as the chief benefit of electing judges. Their assertion raises two questions: whether
partisan elections effectively hold judges accountable for failing to perform their duties, and
whether other, less problematic, mechanisms are available to provide accountability.

Partisan elections hold bad judges accountable only if the voting public is aware that
they are bad judges. But voters are generally uninformed about the qualifications of candi-
dates for judicial office.** Voters may have access to some information about the compe-
tence of candidates, but the amount of information is limited and voters rarely consider
that which is available.*’” Just as voters are generally not able to compare the competence of
candidates in an open election, they are often unable to determine whether an incumbent
judge has competently performed his duties.*® This inability is exacerbated by issue-based
campaign advertisements, which frequently highlight a single issue, decision, or category
of decisions. Thus, partisan elections do not effectively ensure that only bad judges are
removed from office and qualified judges are retained in office.

Moreover, there are other mechanisms that can be used to address judges who fail to
competently perform their duties, engage in misconduct, or extend the law in a manner
beyond their authority to do so. First, legal remedies available to parties, such as appeals
and writs of mandamus, provide a means to correct wrongly decided cases. Additionally,
institutions such as the Judicial Conduct Commission have authority to address judicial
misconduct.*® However, the Commission typically prosecutes willful violations of the Texas
Code of Judicial Conduct, as opposed to basic incompetence or inability to perform the
duties of office by accurately applying the law.*® “Wrong” decisions by a judge are not
misconduct, even if those decisions appear to fly in the face of the evidence or appear to be
based upon perjured testimony, and even if the judge misapplies the law.*”! Appeal may be
the only remedy for such a situation, or there may be no remedy.*”> However, when judges
extend the law in an unpopular way, the legislature is empowered to modify the law consis-
tent with the will of the popular majority.
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Defenders of judicial elections contend, however, that the real value of partisan elections
lies in the transfer of some decision-making power from government officials to voters.*”
Voters have the power to choose the candidates they believe will be the best judges based
on the criteria that matters to them.** They can then hold judges accountable at reelection
time.** Based on a comparison of reelection rates of state supreme court justices and other
statewide races, incumbent justices were reelected at the lowest rate, suggesting that parti-
san elections may provide an institutional mechanism to promote accountability.*’*

However, competent, well-qualified judges may be arbitrarily removed from office
during partisan elections sweeps in Texas.*”” The benefit of accountability in judicial selec-
tion by election is severely diluted when the same mechanism serves to destroy account-
ability in that there is no reward—through reelection—for judges who competently and
fairly perform their duties of office. When factors unrelated to judicial competence or qual-
ification, such as a high-profile senate race or partisan backlash to a presidency, dictate the
outcome of elections and serve to sweep good judges out of office, then partisan elections
serve as the antithesis of accountability. “[T]he truth is that this notion of accountability
doesn’t work because the voters don’t know the judges and they can’t be expected to know
the judges.”*®

Evaluating Nonpartisan Elections

Nonpartisan elections were designed to remove the influences of party affiliation from judi-
cial elections and, thus, promote greater voter consideration of candidate qualifications.*”
Supporters argue that nonpartisan elections remove political considerations while ensur-
ing the same judicial accountability as partisan elections.*®® Many commentators conclude,
however, that nonpartisan elections have all of the problems of partisan elections, but none
of the promised benefits.*"

A nonpartisan election is one in which, if a primary is held, it is not for the purpose of
selecting the candidate chosen from each political party. Instead, the top two candidates,
regardless of party, advance to the general election. At both the primary and general elec-
tions, candidates are listed on the ballot without designating any party affiliation.*? While
a number of states use nonpartisan elections to select judges for all courts, many states use
nonpartisan elections only at the lower court level.**

Notably, nonpartisan elections may have an inherent element of partisanship. For
example, North Carolina’s Supreme Court elections are nonpartisan, but party affiliation
is often obvious throughout the campaign process. Courts of appeal elections in North
Carolina are similarly nonpartisan, but candidates are required to submit party affiliations
or note that they are unaffiliated, to appear on the ballot.**

Two additional states have a nonpartisan electoral process that includes partisan ele-
ments. In Michigan, candidates for the Supreme Court are nominated at party conventions,
but no partisan affiliation is listed by their names on the ballot.*** Judges of the Michigan
appellate courts and circuit courts are selected in nonpartisan elections and are not nom-
inated at conventions.*¢ In Ohio, candidates for both the Supreme Court and courts of
appeals are chosen in partisan primary elections, but no party affiliation is listed with the
candidates’ names on the general election ballot.*”

39



EVALUATING JUDICIAL SELECTION IN TEXAS | EVALUATION OF SELECTION MODELS

This section of the paper evaluates nonpartisan elections as a method of electing judges
to full terms of office. This section does not include an evaluation of nonpartisan retention
elections, which are discussed in other sections of the paper.

Competence For the same reasons that apply to partisan elections, most voters in nonpar-
tisan elections are not equipped to evaluate judicial competence. Nonpartisan elections
provide voters with no additional information about the candidates and exclude a piece
of potentially valuable information—party affiliation.* Consequently, voters are even less
informed about judicial races than in partisan-election states.

In all elections, those voters who are uninformed generally look to cues to make their
selections.* By removing party labels, voters in nonpartisan elections rely on other infor-
mation for guidance.*® Studies show that the two most frequently used bases for voting
in nonpartisan elections are incumbency and name recognition.*! When these cues are
absent, voters in nonpartisan elections tend to rely on name appeal, ethnic and religious
associations with candidate names, gender, nickname, and ballot position.** As discussed in
connection with partisan elections, these factors, other than incumbency, have no bearing
on a candidate’s competence.

Incumbency has the potential to provide some information to voters in evaluating judi-
cial competence. In theory, a voter focused on incumbency instead of party affiliation may
be more inclined to study whether the incumbent judge has performed his judicial duties
to the voters’ satisfaction. In general, however, nonpartisan judicial elections are usually
less salient to voters and, consequently, voters are less likely to investigate a candidate’s
competence.*”

Further, nonpartisan elections are not well suited to allow voters to impact judicial
policy by voting for candidates based on perceptions of their political values. Voters in
partisan elections can vote based on party label, which may allow some degree of indirect
influence over judicial policy.**

Fairness Nonpartisan elections do not necessarily reduce a candidate’s need to seek cam-
paign funds or minimize the increasing politicization of elections and influence of interest
groups. In fact, some commentators suggest that nonpartisan elections increase the cost of
elections and politicization of campaigns.**

The need to raise money in nonpartisan elections is likely no less than the need in par-
tisan elections.*° Some contend that candidates are required to spend even more money to
generate name recognition because they cannot rely on party-label voting.*” For example,
in the 2000 elections, four of the states that set campaign spending records selected judges
through nonpartisan elections.*®

Without the fundraising and campaign support that comes with running under a party
label, candidates more frequently seek campaign contributions from attorneys and parties
with matters before the court.*” Consequently, many believe that attorneys, who may con-
tribute the majority of campaign funds, have greater influence over courts in nonpartisan
election states.*™ Others contend that nonpartisan elections also increase the influence of
special interest groups.*”!

Moreover, nonpartisan elections have the potential of concentrating influence in a
smaller group of significant contributors. Although designed to reduce the influence of
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politics in judicial elections, commentators continue to observe the trend of nonpartisan
elections becoming increasingly politicized.** Judicial elections in Oregon provide a good
example of this trend. Oregon initially selected judges by partisan elections.”® In 1930, six
of the seven Oregon Supreme Court justices were Republicans allegedly elected as part of
“powerful and undemocratic political machines.”*** In 1931, the Legislature replaced parti-
san elections with nonpartisan elections, requiring that candidates’ names be printed on the
ballot without any party designation.® Judicial campaigns between the 1930s and 1950s
in Oregon were largely apolitical.’* Candidates campaigned on their legal backgrounds and
history of public service, and election results were largely influenced by bar poll results.>”

Then in the 1970s, judicial candidates in Oregon started to discuss political issues
beyond the legal background and experience of themselves and their opponents. In 1970,
an incumbent justice was defeated for the first time since 1932.°° The challenger ran a “law
and order” campaign and suggested that the incumbent was soft on crime.*” Oregon judi-
cial elections became more politicized in the 1990s as the volume of issue-based rhetoric in
judicial campaigns increased and became more specific. In an example of issue-based cam-
paigning in 1998, a judicial candidate claimed he would be tough on crime, and based on
his conservative legal background, would bring a business perspective to the court.’”* During
his campaign, the candidate criticized the Supreme Court for a decision that freed a death
row inmate on constitutional grounds.*"' The candidate also had the public and sometimes
televised support of interest groups such as Crime Victims United, Oregon Homeowners
Association, Oregon Family Farm Association, and Oregon Association of Small Business.**?

Other states that employ nonpartisan elections to select judges have also seen an
increase in issue-based campaigns that frequently focus on divisive political and social
issues or on a single controversial decision of an incumbent.>"® Several issue-based adver-
tisements in Michigan focused on candidates’ views on crime and punishment.*** An attack
ad against three Michigan judges criticized Republican allegiance to “big corporations and
insurance companies,” which both commented on the candidates’ purported views and
signaled their party affiliation.** Some candidates expressed their belief in “family values”
and commented on other social issues.*'¢

In short, the trend in nonpartisan campaigns and elections has tracked that of partisan
elections. Despite the absence of party labels on the ballot, these elections have become
ever more politicized and costly, and subject to the same troublesome dynamics as partisan
elections.

Independence Commentators also recognize that nonpartisan elections may not be better
suited than partisan elections to ensure institutional or decisional independence.*"” Judges
under this system are equally subject to periodic voter approval, which is likely to threaten
judicial willingness to make unpopular decisions.*'

On the other hand, judges selected in nonpartisan elections are equally independent of
other branches of government as those selected in partisan elections. Moreover, the chal-
lenges to decisional independence associated with partisan elections apply equally to non-
partisan elections. Judges in both systems are subject to decision-influencing pressures from
interests unrelated to the merits of the cases they adjudicate.
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Commentators differ on the relative campaign costs in partisan and nonpartisan judi-
cial elections. Some commentators assert that nonpartisan elections are preferable to par-
tisan elections, in part because they do not generally attract as much funding, with one
commentator noting that between the years of 2000 and 2009, campaign fundraising was
three times greater in states with partisan elections than in nonpartisan elections.* Lower
campaign fundraising figures may equate to less influence by interest groups and lawyers
who contribute to judicial campaigns.®® In contrast, it is argued that candidates in non-
partisan elections may have a need to raise even more money than candidates in partisan
elections to generate name recognition in the absence of party affiliation or party-label cues
listed on the ballot.**' Further, some argue that in states with nonpartisan election systems,
interest groups and other organizations can more easily shape voter perception of a judicial
candidate by publicizing specific or isolated rulings.**

Accountability As compared to an appointive system, a nonpartisan election system
offers more direct accountability to the public since it allows voters to reject incum-
bent judges or judicial candidates. However, some commentators assert that nonpartisan
elections are arguably less able than partisan elections to provide meaningful account-
ability.** Because nonpartisan elections are designed to eliminate expressions of a candi-
date’s party affiliation, they are less capable of allowing voters to indirectly shape judicial
policy by party-based voting.**

As previously discussed, even nonpartisan elections may have distinct elements of par-
tisanship.* If party affiliation is obvious throughout the campaign process, then nonpar-
tisan elections may offer the same level of accountability that partisan elections do. If can-
didates are nominated at a party convention in states like Michigan, this same reasoning
may hold true.* However, this type of accountability is more to ideological interests and
the candidate’s political party than to the electorate at large. No commentators dispute that
an elective model, whether it be partisan, nonpartisan, or retention,*” offers more direct
accountability to voters who actually take part in judicial elections.

Evaluating Gubernatorial Appointment

Executive appointment has been a standard method of selecting judges for more than two
hundred years.”® At the time of the founding of the country, the federal government and
all of the states selected their judges via either executive or legislative appointment or a
combination of the two.”” Moreover, the results of appointive selection are widespread
because nearly every state that elects judges also provides for gubernatorial appointment
to fill interim vacancies on the bench.**® In some states that select the judiciary through
elections, judges often step down before the end of their terms to provide the governor’s
office with an appointment opportunity.**' Consequently, many state judges serving today
in elective jurisdictions first came to office via gubernatorial appointment. For example,
although Minnesota, North Dakota, and Georgia utilize nonpartisan elections, all of their
current high court justices were initially appointed to the bench to fill interim vacancies.**
Many Texas Supreme Court justices were initially appointed to the bench.>

No commentators have suggested that judges appointed by a governor are categori-
cally less fair or less trusted by the public. Indeed, some contend that appointed judges are
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far preferable in those categories.*** Other commentators assert that appointed judges are
substantially more independent from pressure to acquiesce to the majority will, particu-
larly when deciding difficult cases involving politically divisive issues. There is also general
agreement that appointment for a limited term allows for a degree of accountability. Finally,
courts with appointed judges generally enjoy more public trust and confidence, precisely
because these judges are not subject to the incentives for—and perceptions of—unfairness
that are generated by an election process.**

Currently, six states—California, Maine, Maryland, Massachusetts, New Hampshire,
and New Jersey—select judges for their highest courts through a gubernatorial appointment
process wherein the governor makes the initial selection of nominees, and a committee
may be used to assist the governor during the initial screening process in a nonbinding
fashion. Although California makes use of retention elections (thereby making it fall within
the Missouri Plan model), California’s Governor does the front-end vetting of judicial can-
didates and creates a list of nominees for appointment to the courts of appeal and Supreme
Court, after which a state bar commission reviews the Governor’s choices, and a three-mem-
ber panel votes to confirm them.*** The commission reviews candidates after the Governor
has nominated them and, at the end of twelve-year terms, California judges stand for reten-
tion elections to keep their seats.*’

In Maine, the Governor chooses nominees but also establishes by executive order a
fourteen-member judicial selection committee to “advise [him] about matters related to
judicial appointments and recommend candidates to fill vacancies.”** When a judicial
vacancy occurs, the Governor nominates a candidate to fill the vacancy and the Legislature’s
joint standing committee on the judiciary recommends by majority vote that the nominee
be confirmed or denied, after which time the committee’s recommendation is reviewed
by the Senate and becomes final unless two-thirds of the Senate votes to override the
recommendation.’*

In Maryland, the state constitution grants the Governor the sole power to choose judicial
nominees, subject to majority confirmation by the state Senate. However, since the 1970s,
Maryland governors have issued executive orders establishing an appellate court judicial
nominating commission to supply nonbinding vetting and recommendations regarding
potential nominees.** The Commission submits a list of three potential nominees, and the
Governor may request additional candidates.**!

Since the 1970s, the governors of Massachusetts have issued executive orders establish-
ing the creation of formal judicial nominating commissions, which vet potential candidates
and supply the Governor with nonbinding lists of potential nominees for all vacancies
on the trial and appellate court level.** As for appointments to Massachusetts’s Supreme
Judicial Court, however, the Governor is guided only by the informal advice of the State
Bar’s Committee on Judicial Appointments, although gubernatorial appointees to all courts
are subject to confirmation by the state’s Governor’s Council.*** The movement away from
utilizing the commission for the high court apparently was due to the Governor’s Council’s
concerns that the commission was usurping its constitutionally authorized role in the selec-
tion process.>*
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New Jersey has two appellate courts—the Supreme Court and the Appellate Division
of the Superior Court—and three trial courts: the Superior Court, the Tax Court, and the
Municipal Court.** The Governor chooses all judges in New Jersey (with nonbinding assis-
tance from a judicial advisory panel created by executive order) with the approval of the
Senate.>* Judges in New Jersey stand for reappointment after seven years in office, and once
reappointed, they serve until the age of seventy.’

The New Jersey model of gubernatorial appointment has two interesting features. The
first is the practice of senatorial courtesy, whereby senators have veto-like powers over judi-
cial appointees from their home districts.**® As a professional courtesy, other senators will
not proceed with confirmation of a judicial candidate unless the senator from the candi-
date’s home district has approved.*® In 1994, the rules of reappointment changed so that
the Senate Judiciary Committee could proceed with the reappointment of a judge without
receiving approval of the home senator.>® The second interesting feature is that New Jersey
judgeships also have a tradition of political balance. Governors, regardless of their party
affiliation, have generally followed a policy of replacing outgoing judges with someone
of the same party.”*! On the Supreme Court, the traditional balance is three Democrats
and three Republicans, with the Chief Justice belonging to the party of the appointing
governor.>s

As previously discussed, many states employ gubernatorial appointment to fill interim
vacancies. This section of the paper, however, evaluates judicial selection by gubernatorial
appointment for full terms of office, not interim vacancies.

Competence Studies measuring the relative competence of appointed judges typically
include the screening effect of nominating commissions, since most gubernatorial-appoint-
ment states use a judicial nominating commission in some fashion to assist the governor.
Consequently, there is little data to evaluate the competence of judges appointed without
the involvement of a formal nominating commission. However, most commentators agree
that appointment of judges by the executive branch involves a much more thorough review
of the background and record of candidates than a partisan-election system, where voters
often choose candidates on the basis of party label alone. Implicit in the conclusions of
commentators who support gubernatorial appointment is the concept that voters should
be able to trust their highest-elected state official to act as their representative in screening
and appointing qualified judicial candidates to these positions.

One obvious advantage of appointive models of judicial selection is the amount of
information that potential appointees can be required to disclose regarding their quali-
fications and personal history. The gubernatorial-appointment states often publish stan-
dardized application forms to be completed by potential nominees and submitted either to
the governor’s office or to that state’s judicial nominating committee. These applications
delve deeply into a potential appointee’s education, prior legal experience, prior judicial
experience, health, finances, conduct, publications, awards, references, public and commu-
nity service, and potential conflicts of interest.*** While certain states employ a universal
application form applicable to all judgeships, others utilize differing applications specific
to the type of court involved. Some states, like Connecticut, require the submission of
multiple documents, including an application for judicial appointment; a financial affida-
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vit stating annual income and expenses, as well as net assets and liabilities; and numerous
other accompanying documents, including a resume, a medical release authorizing disclo-
sure by a personal physician, a general release permitting review of all professional griev-
ances filed, and copies of last-filed state tax returns.*** In New York, a party seeking judicial
appointment to certain courts must submit no less than three applications: the first to the
Governor’s Screening Board**® and two additional applications—one short and one long—to
the Commission on Judicial Nomination.%¢

Governors may also consider a variety of political factors in appointing judges.**” This
aspect of the appointment process may be exacerbated by the increasing politicization of
the judiciary.”*® Consequently, some commentators assert that appointments may be based
on political considerations in addition to the candidate’s competence or experience.’*
Governors, as elected officials, may consider the input of interest groups, campaign contrib-
utors, and the public when appointing judges. Governors might also consider the wishes of
the Legislature or local governments.

The question of what characteristics ensure judicial competence would likely never
be answered to everyone’s satisfaction.*® Nevertheless, judges are professionals with some
standard elements in their job descriptions, which vary depending on their jurisdiction and
level of court.**! Judges must resolve disputes in all types of cases—family law cases, crimi-
nal cases, tort cases, to name only a few—and move those cases along expeditiously within
the parameters of the overarching state justice system.*** In contrast to lawyers tasked with
zealously representing their clients, judges should be a societal model of impartiality.*®
Assessing these characteristics is undeniably easier in an appointive system requiring pro-
spective judges to fully disclose their background, experience, and record. Notably, some
states that elect judges—including Texas—require an extensive application, criminal back-
ground check, and a medical exam or attestation of good health from candidates applying
for appointment to interim judicial vacancies.*** Consequently, commentators assert that
one of the main reasons to support the appointment of judges is that governors are able to
make judicial selections after a more thorough study of the background and record of can-
didates, in contrast to the very limited information available to voters.**

Fairness Any system of selecting judges that involves a limited term of office may generate
allegiances between the selector and the judge.*® In that sense, both electing and appoint-
ing judges contain incentives for unfairness, although the nature of the specific incentives
may differ.

Studies concerning the relationship between appointment and judicial fairness usually
include the effect of nominating commissions. While the political realities of appointment
suggest that appointed judges may also have incentives for unfairness, this is likely to a
much lesser degree than elected judges. The incorporation of a nominating commission as
part of a gubernatorial appointment system has the potential of reducing the pressure on
judges to consider external influences in decision-making.

It also may be likely that elected judges will have a greater number of potentially influ-
ential relationships than appointed judges. For example, an elected judge is likely to have
many contributors and political supporters. This has the effect of increasing the number
of sources of influence, but at the same time may dilute the power of any one influencer.
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With an appointed judge, however, these external influences may be more concentrated in
fewer people with proportionately greater individual influence. Some commentators there-
fore assert that appointing judges arguably exchanges one set of incentives for unfairness
for another.**

Regardless, many commentators assert that the best way to ensure unbiased and fair
rulings by judges is by establishing gubernatorial appointment, assisted in some fashion by
a judicial nominating commission, as the standard method of judicial selection.*® There are
many more states that have chosen an appointment process instead of partisan elections to
select judges.>®

Independence Proponents of judicial appointment contend it is the best system to pro-
mote an independent judiciary.*”® An appointed judge would not be directly dependent
on the prevailing popular opinion as an elected judge. Granting “life” tenure—as a small
number of states do—would arguably maximize independence, but may minimize account-
ability.*”! Conversely, an appointed judge with a limited term of office is subject to the
indirect control of the public. If confirmation is a feature of the appointment process, the
judge may be dependent on the legislative branch of government to some degree and may
be dependent on the governor for future reappointment.’”> However, the independence of
appointed judges is arguably greater than a judge forced to participate in campaign-driven
political elections.*"

Commentators generally conclude that appointing judges for longer terms is the best
method of improving independence from popular opinion and other branches of gov-
ernment.”* Similarly, the use of a nominating commission may increase the likelihood of
selecting a more independent judiciary, depending on the role of the commission in the
process.”” The appropriate length for judicial terms is a matter of opinion. Although life
tenure, or tenure to age seventy, mirrors the federal model, most states judges are appointed
to relatively short terms by comparison.’”® Longer terms permit judges to focus efforts on
their judicial duties and may reduce the influence of political forces within the judicial
selection process. Further, lengthy terms provide the public with a greater opportunity to
assess the record of a particular judge.

Accountability While appointed judges are not subject to direct public accountability, voters
still have a degree of control over the judiciary through their influence on the governor.*”
While this influence may not create the same degree of accountability as direct election of
judges, in that the public’s dissatisfaction with any particular judicial appointment may
not be so great as to determine the outcome of a subsequent gubernatorial election, the
electorate arguably will pay attention to the overall quality of judges appointed by a sitting
governor. Further, the appointment of a controversial or unqualified judge is likely to draw
more attention and public input through an appointment process than an elective process.
Voters will be more knowledgeable about gubernatorial races and will vote in greater num-
bers than in judicial races, and a governor who makes bad judicial appointments can be
held accountable at the ballot box. Also, voters can hold a governor accountable at election
time for any judicial appointments that are not reflective of the representational responsi-
bility of the executive branch.*®
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Insulating judges from the ugly politics of judicial elections and putting them in office
through an appointment process also serves to improve the public’s trust and confidence in
the judiciary.®” As discussed earlier, the general public, lawyers, and even judges believe that
campaign contributions may improperly affect judicial decision-making.** This perception
has the potential to create mistrust in the legitimacy of the judiciary and specific deci-
sions, particularly if the winning side in a case was a contributor to the judge’s campaign.
Appointed judges have no need to state their personal values or describe themselves as

“tough on crime” or “pro-business” or “social justice warriors” to curry favor with the voting
public. Consequently, the public is likely to have greater confidence that an appointed
judge would be a neutral arbiter of the law. Some contend, however, that judges will apply
their own values in every case and that elections at least allow some public awareness of
what values a judge might bring into court.”®

Some commentators assert that judges who are appointed by governors reflect the
political preferences of the electorate better than any other system.*®? In particular, it has
been asserted that a commission system, wherein the commission has binding control over
which judge is appointed, does not represent the citizenry, especially if the commission is
primarily composed of lawyers®® because the lawyers’ interests and ideology are not reflec-
tive of the broader public.®*

Legislative Confirmation The value of requiring some type of legislative confirmation
of gubernatorial nominees has long been recognized. Foremost among the advantages of
requiring confirmation is that the legislative branch serves as a check on the appointing
authority.*® The possibility that a governor would select a candidate based solely on local
prejudices, personal or political connection, or public popularity diminishes if the candi-
date must be approved by a representative body.**® Moreover, the mere possibility that a
judicial nominee will be publicly rejected in a confirmation vote provides governors with
an obvious incentive to put forth qualified candidates, if only to avoid damage to their
own prestige. In other words, the appointing authority would be unlikely to risk the polit-
ical fallout that could follow the nomination of candidates who possessed “the necessary
insignificance and pliancy to render them the obsequious instruments of his pleasure.”*
For these reasons, requiring confirmation of gubernatorial appointees is generally viewed as
enhancing the judicial selection process.

Evaluating Legislative Appointment

There are only two states—South Carolina and Virginia—whose legislatures are responsible
for selecting judges.*® Because this system is not a prevalent one, our discussion of it will
be limited.

In South Carolina, the Legislature has selected judges throughout its history. In the
1990s, the system’s detractors argued that it promoted “inbreeding” because many of the
Supreme Court and circuit court judges had served in the Legislature before taking the
bench.*® Detractors also noted that there was no objective body to evaluate the qualifica-
tions of judicial candidates, and thus the Legislature lacked external guidance in casting
votes.*” South Carolina voters approved a constitutional amendment in 1996 that created
a judicial merit selection commission.*' The commission considers the qualifications and
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candidates and submits the names of up to three nominees to the General Assembly, which
must elect one of the nominees.**

In Virginia, the judicial selection process begins when a vacancy occurs or when a new
judgeship is created by the General Assembly.*”® The names of candidates are submitted by
General Assembly members to the House and Senate Committees for Courts of Justice.***
These committees then determine whether or not each individual is qualified for the judge-
ship sought.*® The committee hearings are open to the public and the public is given an
opportunity to appear before the committees.* Following the committees’ determination
of qualification, a report listing qualified candidates is made to each house. The two houses
then vote separately, and the candidate receiving the most votes in each house is elected
to the vacant judgeship or new seat.*” Incumbent judges standing for election to a subse-
quent term must go through the same process. This legislative “election” does not require
action by the Governor. However, during months when the Legislature is not in session,
the Governor has the power to fill judicial vacancies that occur in the appellate courts and
the circuit courts, and the circuit courts can appoint district judges to fill those vacancies.**
These pro tempore appointees are subject to legislative election at the next session of the
General Assembly following the appointment.**

Competence In the same way that governors may be likely to consider a variety of political
factors in appointing judges, so may legislatures.®® Similarly, this aspect of the appoint-
ment process is also likely exacerbated by the increasing politicization of the judiciary.®
Consequently, many commentators conclude that legislative appointments are often based
on political considerations in addition to the candidate’s competence or experience.*"

Fairness If the judiciary is composed primarily of former legislators, both the actual and
perceived separation of the different branches of government could be questioned. The
incentives for unfairness may be greater, but perhaps to a lesser degree than elected judges.

Both South Carolina and Virginia employ committees in different ways to attenuate
the influence of the selectors during the selection process.®® However, as in Virginia where
members of the Legislature submit names of candidates, the potential exists for allegiances
between legislators and their chosen candidates.**

Independence Proponents of judicial appointment contend it is better than an elective
system to ensure an independent judiciary.® An appointed judge would not be as directly
dependent on popular opinion as an elected judge. The most obvious concern relating to
independence would be decisional independence in cases involving a difficult or divisive
political issue involving the members of the legislature, or the pertinent committee thereof,
charged with selecting judges. However, state judicial canons of conduct governing con-
flicts and recusal serve to mitigate this concern.

Accountability Appointed judges are not subject to direct voter accountability. However,
voters will have some degree of control over the judiciary through their elected officials in
the legislature.®® The appointment of certain judicial candidates by the legislature might
draw more attention and public input through an appointment process than an elective
process if the nominated candidate were controversial. In the same way, voters can hold
their elected officials accountable at the ballot box for disfavored or unqualified judicial
appointments made.*”’
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Evaluating the Missouri Plan

The American Judicature Society, organized in 1913, adopted judicial selection reform as
one of its founding objectives and offered a series of proposals for ensuring that experts,
rather than voters, would be responsible for selecting judges.®®® While the society’s initial
proposals called for the appointment of judges by an elected chief justice, over time the pre-
ferred reform became what is still called “merit selection.”®” The merit-selection system—
referred to as the Missouri Plan—employs a bipartisan commission to screen and nominate
judicial candidates to the governor for appointment. After nomination and appointment,
the judges are then subject to a retention election or some other means of confirmation
by legislative or popular endorsement. Merit selection was endorsed by the American Bar
Association in 1937, prompting several bar associations to study and propose merit selec-
tion in their own jurisdictions.®"°

No two states have adopted merit selection in quite the same way. Some states use
senate confirmation after appointment based on commission nominations. Some states
use retention elections, and some do not. Some nominating commissions are populated by
lawyers while others focus on broader public representation. As discussed, the methods of
selecting nominating commission members also vary greatly.

Judicial nominating commissions are an integral part of the Missouri Plan.*"
Commissions typically submit a list of nominees to the governor for each vacancy, and
the governor usually must appoint one of those nominees.*’> The commissions were estab-
lished by executive order in some states and by constitutional amendment or statute in
others, and the governor may or may not be bound to select an appointee from the list of
nominees.®”* Finally, several states with different selection systems for different courts use
nominating commissions to select appellate court judges but elections to choose at least
some trial court judges.®'*

The use of judicial nominating commissions has become a prevalent feature of the
selection of judges in the United States. Even states that elect judges may employ com-
missions to assist the governor in filling interim vacancies on the bench.®* Among the
states, thirty-nine jurisdictions use one or more judicial nominating commissions in some
manner.®'¢

Many commentators, including Justice Sandra Day O’Connor, conclude that the merit
selection of judges has many advantages. The most noted advantage is the removal of par-
tisan politics from the selection of judges. By eliminating the many unseemly influences
inherent in a partisan election system, merit selection frees judges to render impartial
decisions without any appearance of impropriety, resulting in enhanced public trust and
confidence."”

The most common criticism of the Missouri Plan is that it deprives the public of the
right to vote for judges and the concomitant accountability to the electorate. Proponents
of merit selection respond that judicial elections may not provide true accountability when
political parties influence the selection process and the voting public has very few cues
other than partisan labels upon which to base their vote.**®

By the time of the fiftieth anniversary of Missouri’s adoption of merit selection, thir-
ty-three states and the District of Columbia were using merit selection for at least some
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courts. Today, thirty-nine states use some version of this model by utilizing judicial nomi-
nating commissions in some form or fashion.®” The focus of this section of the paper is on
the Missouri Plan, with an emphasis on the integral role of nominating commissions.

Competence It is asserted that the selection of judges through nominating commissions
will result in a more qualified and competent judiciary. The Governor of Massachusetts
previously asserted that the highest quality judges can be identified through a nonpartisan,
nonpolitical nominating commission.®® Similar statements support the establishment of
commissions in other states.®*

Proponents of the commission system claim that it leads to a more qualified judiciary
because of the direct involvement of attorney commissioners, although, as noted below,
excessive attorney involvement (sometimes to the point of “capture” by some attorneys)
also is the primary criticism of commissions. A typical commission includes both attorney
members and those drawn from the general public.®® [t is argued that attorney members are

“best equipped to evaluate the qualifications of potential judges.”** Attorneys may be able to
contribute an understanding of legal experience and competence, as well as insights regard-
ing particular candidates and judicial qualities. In addition to this particularized knowledge,
attorneys usually have a strong professional interest in the selection process.®**

Finally, many nominating commissions actively solicit potential candidates for judicial
office, which arguably results in a larger pool of qualified individuals from which to draw.
The perception exists that qualified individuals might not otherwise be considered by the
appointing authority.®® It follows that a search for a larger number of qualified applicants
may be facilitated by the efforts of multiple commissions.

Any assessment of judicial qualities is complicated by the intangible nature of those
qualities, which makes them difficult to quantitatively measure.®*® Among the qualities
identified and investigated by nominating commissions are temperament, sobriety, health,
professional reputation, patience, impartiality, and courteousness.®”” As one commentator
noted, these qualities are “vague and imprecise.”®® Even though these characteristics may
serve to reveal the intrinsic and individual qualities of judges, they cannot always objec-
tively be proven.®®

Commentators also note that many judges must, at some point in their careers, par-
ticipate in an election.®*® Consequently, some scholars argue that pitting the qualifications
of elected judges against commission-nominated judges sets up a false dichotomy.®' Many
judges who are elected were originally nominated and appointed through a merit-based
system and there are respected jurists who came to the bench via election.

Fairness One advantage of the Missouri Plan is the elimination of campaign funding. The
need for campaign funding in elections, the increased politicization of judicial elections,
and the various restrictions implemented by states on campaign conduct create numerous
problems for judicial candidates, as discussed in earlier sections of this paper.®*

Several commentators also assert that appointment may actually increase diversity on
the bench®® since it focuses more on qualifications than on political alliances, thus per-
mitting nontraditional candidates for the bench to stand on their own achievements.®*
However, some scholars assert that the Missouri Plan, with its emphasis on selection of
judicial nominees by a commission, does not screen well for ideology and therefore does
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not represent the electorate through representational democracy as well as gubernatorial
or legislative appointment.®* This is attributed to the fact that commissions are generally
composed primarily of lawyers or other “experts” who have different interests or ideology
than the public at large.®*

Independence One of the most common justifications for the use of nominating com-
missions is that judges selected through such commissions will be more independent than
elected judges. This independence stems from partisan balance on the commission and
freedom from political pressure from the electorate or other appointive authority.

The use of nominating commissions represents “an attempt to reduce or eliminate the
influence of partisan politics in the selection of judges.”®” Many states with nominating
commissions have adopted provisions demonstrating that the reduction of partisan influ-
ence is a common goal of commission systems.*** Some states forbid commission members
from holding any official position in a political party, and others provide that members
must be selected on a nonpartisan basis, that commissions should nominate candidates for
judicial office without regard to political affiliation, or both.*** Moreover, several states have
adopted specific requirements regarding the representation of political parties on commis-
sions.*** Several states also require commission members to take an oath of office disavowing
any partisan influence in the nomination process.®*

Another aspect of judicial independence that may arise from the use of nominating
commissions is independence from the governor or other appointing authority. One com-
mentator asserted that the historical purpose of commissions has been to constrain the
governor’s choice in appointing judges.*** Another observer remarked that merit selection is
intended to “deprive the executive of the opportunity to make judicial appointments solely
on the basis of his political motivations.”*** Without the check of a nominating commission
or legislative consent, the appointing authority could use judicial appointment as a reward
for personal or political considerations.**

While these studies support the claim that nominating commissions enhance the inde-
pendence of the judiciary, others reach contrary conclusions. Some commentators believe
appointment systems tend to replace electoral politics with a “somewhat subterranean” set
of state bar politics.**® Even proponents of appointment selection recognize the risk of lawyer
control—the rule of capture—inherent in nominating commission members selected, at
least in part, by state bar associations.**

In sum, these findings and assertions suggest that the use of nominating commissions
likely results in the selection of a more independent judiciary, depending on the composi-
tion of the commission. A commission structure incorporating features adopted by states
that report nonpartisan results from their nominating commissions and avoiding undesir-
able features of commissions in other states would maximize the ability of a particular com-
mission to contribute to a judiciary independent of both partisan politics and the appoint-
ing authority. Equalizing as nearly as possible the partisan balance of the commission and
adopting a method of selecting commission members that does not rely too heavily on the
ultimate appointing authority or on attorneys are examples of how to achieve these goals.

Accountability Proponents of nominating commissions assert that commissions increase
both public participation in the judicial selection process and trust in the justice system as
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a whole. Almost all commissions include members drawn from the general public, often
in numbers substantially equal to the number of attorney members on the commission.®
Moreover, the creation of a dialogue between commissions and the public is supposed to
facilitate confidence in the selection process and in the judiciary. Commissions may be
required to inform the public concerning vacancies, to conduct public hearings, and to
solicit information from the public through news releases and other communications.®*
Nominating commissions provide a method for more meaningful public participation in
the process because commission members drawn from the general public are a common
feature of commissions, and those members have access to large amounts of information
about judicial candidates’ qualifications that average voters would not be able to obtain.®*

The Use and Effect of Retention Elections Under the Missouri Plan, an appointed judge
must stand for a retention election after an initial appointment and often at the end of
a term of office to allow voters to decide whether the judge should remain in office for
another full term.**° Retention elections are usually conducted on a nonpartisan, unop-
posed basis.®! Such elections are the result of a practical compromise between the goals of
judicial independence and public accountability.®> The use of a selection system combining
initial appointment from candidates nominated by a commission and retention elections
is intended to select quality judges, maintain their independence by insulating them from
political influence, and provide public accountability through a mechanism for removal.®*

Commentators assert that retention elections may be subject to some of the same criti-
cisms directed at partisan and nonpartisan judicial elections.®* First, voters have no greater
information about judges running for retention than they do about candidates in nonparti-
san elections because of a lack of party cues on which to base their vote.®* Moreover, because
a judge has no opponent in a retention election, voters have no ability to compare and
contrast candidates.®*® Because voter interest in retention elections is usually low, nearly all
judges on the ballot receive the same numbers of votes for retention, and judges are rarely
voted out of office.®” For these reasons, critics contend that retention elections may produce
very little actual accountability. Finally, retention elections could manifest the same prob-
lems as partisan elections by becoming issue-based or serving as a vehicle for an ambush
opposition campaign, which could force judges to raise money to retain their seats.**

However, in an appointive judicial selection system, retention elections are still a sound
method for building in some measure of accountability to the voting public. Retention
elections allow voters to decide whether an incumbent judge should remain in office for
another term. Six states—Alaska, Colorado, Iowa, Nebraska, Utah, and Wyoming—utilize
retention elections for all levels of their courts.®® Another ten states—Arizona, California,
Florida, Indiana, Kansas, Maryland, Missouri, Oklahoma, South Dakota, and Tennessee—
use retention elections for their appellate courts.®® Given the consistent use of retention
elections by other states and by the generally nonpartisan and low-profile nature of such
elections, the overall potential for eroding fairness, trust, and independence is considerably
lower than with partisan elections.

The O’Connor Variant As previously discussed, former United States Supreme Court Justice
Sandra Day O’Connor helped create the O’Connor Judicial Selection Plan, which is a vari-
ation of the Missouri Plan.*' An element of the plan involves a method for judicial perfor-
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mance evaluation, yielding information to be disseminated to voters to use when deciding
whether to retain a judge in office.®” In this way, the O’Connor Plan seeks to balance judicial
independence against accountability. By giving voters relevant and impartial information
upon which to base the retention decision, the plan attempts to create a better accountabil-
ity model. At the same time, the O’Connor Plan stresses that retention elections should be
conducted without fundraising or political efforts by the incumbent judge, thus preventing
the judge from being exposed to influences that naturally tend to reduce judicial indepen-
dence, or at least the appearance of independence.
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PART VI CONCLUSION

One of the most frequently quoted comments about judicial selection reform is still apt:
“Judicial reform is not for the short-winded.”** This has proven true in Texas, as the debate
over the best method for selecting Texas’s judges began when Texas gained its independence
in 1836 and continues to this day.

Texas is among a small minority of states that employs partisan elections to select all of
its judges. As numerous studies conclude, however, Texas voters have very little information
about the judicial candidates listed on election ballots. As a consequence, Texas voters make
decisions that are largely uninformed about the qualifications of the candidates. Indeed,
their decisions are largely based on information having nothing to do with qualifications,
like the candidate’s name, party affiliation, or ballot position. As demonstrated repeatedly
in Texas, the partisan-election system results in judicial sweeps and upheaval in the courts,
which in turn impact the fair and efficient administration of justice.

Many state leaders, former Texas Supreme Court chief justices, and respected scholars
have voiced their strong opinions that the partisan election model of selecting judges in
Texas should be changed to a merit-based selection system. This paper does not advocate
for any specific selection model, but the inescapable conclusion drawn from the data and
scholarly research summarized herein is that a partisan election system suffers from signif-
icant and incurable flaws. Thus, while judicial selection reform may be difficult to achieve,
creating a system that protects the professionalism of judges and the stability of the court
system should be a high priority for the people of Texas and their representatives.®*
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County forfeited his office by declaring that he would be a candidate for the Texas Supreme Court, in violation of the Texas
Constitution. See Washington Post, A newly elected county judge resigned abruptly. Just one problem: It was an accident. April 4,
2019, available at https://www.texastribune.org/2019/04/04/harris-county-civil-court-judge-william-mcleod-accidentally-resigns/.
(last visited Sep. 12, 2019).

Tex. Civ. Prac. & Rem. Cope § 66.002.

Tex. Const. art. V, § 1-a(1).

The terms “Missouri Plan” and “merit-based system” are commonly used as interchangeable synonyms with respect to the
appointment/retention-election model. Andrea McArdle, The Increasingly Fractious Politics of Nonpartisan Judicial Selection:
Accountability Challenges to Merit-Based Reform, 75 Ats. L. Rev. 1799, 1801 (2012). In the interest of clarity, however, the term
“merit based” is not so used herein, as judicial nominating commissions (presumably tasked with supplying qualified candidates)
are also used in conjunction with other judicial selection models.

See BrRennaN CTR., Judicial Selection: Interactive Map, supra note 30.

See Id.

See infra, Part Il

See Id.

See Id.; Nat'L CTr. For ST. CTs., Methods of Judicial Selection: Selection of Judges, supra note 43.

Te FeperaLisT Soc’y, Judicial Selection White Papers: The Case for Judicial Appointments, 33 U. ToL. L. Rev. 353, 356-57, 359-60
(2002).

See Id. at 358.

See Id.

Rachel Paine Caulfield, How the Pickers Pick: Finding a Set of Best Practices for Judicial Nominating Commissions, 34 ForoHam Urs. L. ).
163, 168-69 (2007).

See Id. at 170-71.

Id. at 166-68.

F. Andrew Hanssen, Learning About Judicial Independence: Institutional Change in the State Courts, 33 ). LecaL Stup. 431, 440, tbl. 1,
458, tbl. 2 (2004).

Id.; see also Nat’L CTr. For ST. CTs., Methods of Judicial Selection: Selection of Judges, supra note 43.

Caulfield, How the Pickers Pick, supra note 179, at 167.

See Id. at 167-68.

See Id. at 168.

See Id. at 168-69; Hanssen, Learning About Judicial Independence, supra note 182 at 458, tbl. 2.

Hanssen, Learning About Judicial Independence, supra note 182, at 440, tbl. 1, 458, tbl. 2.

This model and its variations are often described by commentators as “The Missouri Model” or “Merit Selection.”

Caulfield, How the Pickers Pick, supra note 179 at 170-71; Hanssen, Learning About Judicial Independence, supra note 182, at 458,
tbl. 2.

AMm. JubicaTure Soc’y, Chronology of Successful and Unsuccessful Merit Selection Ballot Measures, available at http://www.judicialselec-
tion.us/uploads/documents/Merit_selection_chronology_1C233B5DD2692.pdf (last visited Aug. 15, 2019).

Hanssen, Learning About Judicial Independence, supra note 182, at 443, tbl. 1, 458, tbl. 2.

Id.; Brennan CTr., Judicial Selection: Interactive Map, supra note 30.

See Id.

See Id.

The following discussion of the judicial selection models utilized by the various states is supported by the data tables provided in
this part of the paper and their underlying source data. Because of the mix-and-match approach taken by the states in utilizing
the basic selection models, the discussion in this part of the paper focuses only on representative examples of the various selection
models and does not attempt to exhaustively discuss those states that have adopted multiple methodologies.

A state-by-state analysis of the varying methods used by the states in the additional-term context is set out at Brennan CTr., Judicial
Selection: Interactive Map, supra note 30.

See Id. (AL, IL, LA, NC, PA, TX). Note that while the Brennan Center’s interactive map is an invaluable resource, its methodologies
depart slightly from those used in this paper. Thus, although the Brennan Center utilizes an additional “hybrid” category for four
states, this paper categorizes three of those states (California, Maryland, and New Mexico) in the Missouri Plan appointment cate-
gory, and the final “hybrid” state (Hawaii) in the gubernatorial appointment category. Additionally, in tallying which states utilize
a particular model, the Brennan Center figures have been recalculated to exclude the District of Columbia.

See Id. (AR, GA, ID, KY, MI, MN, MS, MT, NV, ND, OH, OR, WA, WI, WV).

See Id. (CT, DE, HI, MA, ME, NH, NJ, NY, RI, SC, VA, VT).

See Id. (AK, AZ, CA, CO, FL, IN, 1A, KS, MD, MO, NE, NM, OK, SD, TN, UT, WY); White, 536 U.S. at 790-91 (O’Connor, J., concur-
ring)(citations omitted).
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See Id. (DE, ME, MT, NH, RI, SD, VT, WV, WY).

See ld. (AL, IL, LA, NC, PA, TX).

See Id. (AR, GA, ID, KY, MI, MN, MS, NV, OH, OR, WA, WI).

See Id. (CT, HI, MS, ND, NJ, NY, SC, VA).

See Id. (AK, AZ, CA, CO, FL, IN, IA, KS, MO, MD, NE, NM, OK, TN, UT).

This table was created in reliance upon data set forth in Brennan CTr., Judicial Selection: Interactive Map, supra note 30; Nat’L CTr.
For ST. CTs., Methods of Judicial Selection: Selection of Judges, supra note 43; and BaLLoTrepia, Judicial Selection in the States, available
at https://ballotpedia.org/Judicial_selection_in_the_states (last visited Aug. 15, 2019). In seeking to authoritatively set forth

the judicial selection procedures applicable to over 140 courts located in fifty states, these three websites occasionally provide
conflicting answers, either through human error or subsequent amendment of the applicable law. The accuracy of this table is
necessarily subject to the accuracy of the underlying source data utilized by such websites. See also Brennan CTr, Judicial Selection:
An Interactive Map, supra note 30.

See Id.

See ld. (AL, IL, LA, NC, NY, PA, TN, TX).

See Id. (AR, CA, FL, GA, ID, KY, MD, MI, MN, MS, MT, NV, ND, OH, OK, OR, SD, WA, WI, WV).

See Id. (AZ, IN, KS, MO).

See ld. (AK, CO, 1A, NE, NM, UT, WY).

See Id. (CT, DE, HI, MA, ME, NH, NJ, Rl, SC, VA, VT).

See BrRennaN CTR., Judiicial Selection: Interactive Map, supra note 30.

See Nat’L CTr. For ST. CT5., Methods of Judicial Selection: Selection of Judges, supra note 43.

N.J. ConsT. art. VI, § VI.

See BrRennaN CTR., Judlicial Selection: A Glossary of Terms, available at https://www.brennancenter.org/rethinking-judicial-selection/
glossary (last visited Aug. 15, 2019).

NAT’L CTR. FOR ST. CT5., Methods of Judicial Selection: Judicial Nominating Commissions, available at http://www.judicialselection.us/
judicial_selection/methods/judicial_nominating_commissions.cfm?state (last visited Aug. 15, 2019).

See Nat’L CTr. For ST. Ct5., Judicial Selection in the States: South Carolina, available at http://www.judicialselection.us/judicial_selec-
tion/index.cfm?state=SC (last visited Aug. 15, 2019).

CoMMONWEALTH OF VA. Div. oF Leais. Servs., Judicial Selection Overview, available at http://dls.virginia.gov/judicial.html (last visited
Aug. 15, 2019).

See Id.

See supra note 30 (excluding Texas's justice courts and municipal courts from the analysis in this paper).

See, e.g., IpaHo Copk § 34-905; Brennan CTr., Judicial Selection: A Glossary of Terms, supra note 218.

See Chris W. Bonneau, A Survey of Empirical Evidence Concerning Judicial Elections, THe FeperaLisT Soc’y (March 2012) at 3, available
at https://fedsoc.org/commentary/publications/a-survey-of-empirical-evidence-concerning-judicial-elections (last visited Aug. 15,
2019).

Monrt. ConsT. art. VII, § 8.

NEev. Rev. STaT. § 293.269.

See BrRennaN CTR., Judicial Selection: Interactive Map, supra note 30; Nat’L Ctr. For ST. Cts., Methods of Judicial Selection: Selection of
Judges, supra note 43.

See Id.

See Id.

See Id.

See White, 536 U.S. at 792 (O’Connor, . concurring) (“If the State has a problem with judicial impartiality, it is largely one the
State brought upon itself by continuing the practice of popularly electing judges.”).

See Sandra Day O’Connor, The O’Connor Judicial Selection Plan, INsT. FOR THE ADVANCEMENT OF THE AM. LEGAL Sys. (June 2014), available
at https://iaals.du.edu/sites/default/files/documents/publications/oconnor_plan.pdf (last visited Aug. 15, 2019).

Id.

Id. at 8.

See Id. at 9.

See Id. at 5.

See ld. at 6.

See Id.

Seeld. at 7.

See Id. at 7-8.

See Id. at 8.

NAT’L CTR. FOr ST. Cts., Methods of Judicial Selection: Judicial Nominating Commissions, supra note 219.; see also INsT. FOR THE
ADVANCEMENT OF THE AM. LEGAL Ss., States With Judicial Nominating Commissions, available at https://iaals.du.edu/projects/ocon-
nor-judicial-selection-plan#tab=judicial-nominating-commission (last visited Aug. 15, 2019).

See Id.

NAaT’L CTR. FOR ST. CT5., Methods of Judicial Selection: Judicial Nominating Commissions, supra note 219; Brennan CTr., Judicial Selection:
Interactive Map, supra note 30.
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See Id.

See Id.; Nat’L CTr. For ST. Cts., Methods of Judicial Selection: Selection of Judges, supra note 43.

See Id.

See Id.; Am. JupicaTure Soc’y, Judicial Merit Selection: Current Status, tbl. 1 (Characteristics of Merit Selection Plans: Scope of The
Plans) (2011), available at http://www.judicialselection.us/uploads/documents/Judicial_Merit_Charts_OFC20225EC6C2.pdf (last
visited Aug. 15, 2019).

See Id.

See Id.

See Id.

See BrennaN CTR., Judicial Selection: Interactive Map, supra note 30; Nat’L CTr. For ST. Cts., Methods of Judicial Selection: Selection of
Judges, supra note 43; Nat’L CTr. For ST. CTs., Methods of Judicial Selection: Judicial Nominating Commissions, supra note 219.
See Id.

See Id.

See Am. Jupicature Soc’y, Judicial Merit Selection: Current Status, supra note 249, at tbl. 1.

See Id.

See Id.

See Id.

Nat’L CTr. FoOR ST. CTs., Methods of Judicial Selection: Judicial Nominating Commissions, supra note 219.

See Id.; Brennan CTr., Judicial Selection: Interactive Map, supra note 30.

See Id.

See Nat'L CTr. For ST. CTs., Methods of Judicial Selection: Judicial Nominating Commissions, supra note 219.

CoMMONWEALTH OF VA. Div. oF Leais. Servs., Judicial Selection Overview, available at http://dls.virginia.gov/judicial.html (last visited
Aug. 15, 2019).

See Id.

See Am. JupicaTure Soc'y, Judicial Merit Selection: Current Status, supra note 223, at tbl. 1.

See Id.

See Id.

See Id.

See Id.; Nat’L CTr. For ST. Cts., Methods of Judicial Selection: Judicial Nominating Commissions, supra note 219.

See Id.

See Am. JupicaTure Soc'y, Judicial Merit Selection: Current Status, supra note 249, at tbl. 1.

See Id.

See Id.

See Nat’L CTr. For ST. CT5., Methods of Judicial Selection: Judicial Nominating Commissions, supra note 219.

See Id.

See Nat’L CTr. For ST. CT5., Methods of Judicial Selection: Judicial Nominating Commissions, supra note 219; Am. JubicATuRE Soc’Y,
Judicial Merit Selection: Current Status, supra note 249, at tbls. 2 (Composition of Nominating Commission), 3 (Rules Governing
Submission of List of Nominees).

See Id.

See Id.

See Id.

See Id.

See Am. Jupicature Soc'y, Judicial Merit Selection: Current Status, supra note 249, at tbl. 2.

See Id.; Nat’L CTr. For ST. Cts., Methods of Judicial Selection: Judicial Nominating Commissions, supra note 219.

See Id.

See Id.

See Id.

See Id.; Am. JupicaTure Soc’y, Judicial Merit Selection: Current Status, supra note 249, at tbl. 1.

See Id.

See Id.

See Id.

See Id.

See Am. Jupicature Soc'y, Judicial Merit Selection: Current Status, supra note 249, at tbl. 5 (Nominating Commission Procedures).
See ConN. GeN. STAT. § 51-44a.

Mark A. Behrens & Cary Silverman, The Case for Adopting Appointive Judicial Selection Systems for State Court Judges, 11 CorneLL J. L.
& Pus. PoL’y 273, Appendix (State Judicial Selection Laws) at 314 (2002).
See Id.

N.M. Consr. art. VI, § 35.

Ky. ConsT. § 118; Okia. Const. art. VII-B, § 3.

V7. STAT. tit. 4, § 601.

Ariz. Const. art. VI, §§ 36, 41.

61



EVALUATING JUDICIAL SELECTION IN TEXAS ENDNOTES

300 FLa. STAT. § 43.291.

301 Inp. Cope §§ 21-13-1-6, 33-33-45-28.

302 See ld.

303 lowa Cope §§ 46.1, 46.3.

304 Anisa A. Somani, The Use of Gender Quotas in America: Are Voluntary Party Quotas the Way to Go?, 54 Wm. & Mary L. Rev. 1451,
1475 (2013).

305 Back v. Carter, 933 F. Supp. 738 (N.D. Ind. 1996). Despite the injunction, the Indiana statute has not been repealed or amended.
See INnp. CopE § 33-33-45-28.

306 See Mallory v. Harkness, 895 F. Supp. 1556, 1559 (S.D. Fla. 1995), aff’d, 109 F.3d 771 (11th Cir. 1997).

307 Id. at 1559, 1560-61, 1564.

308 FLa. STAT. § 43.291(4).

309 Ataska Const. art. IV, § 8; MonT. Cobe § 3-1-1001.

310 See, e.g., MINN. STaT. § 480B.01(2)(d),(e) (requiring that four representatives of the relevant judicial district serve on the
Commission on Judicial Selection in connection with vacancies in that district).

311 See Nat’L CTr. FoR ST. CTs., Methods of Judicial Selection: Judicial Nominating Commissions, supra note 219.

312 Ariz. ConsT. art. VI, § 36.

313 Haw. Consr. art. VI, § 4.

314 N.M. Consr. art. VI, § 35.

315 Ala. ConsT. amend. 741.

316 R.I. Gen. Laws § 8-16.1-2.

317 Monrt. Copt § 3-1-1001.

318 N.Y. Crry Civ. Cr. AcT § 110(g).

319 Alaska Const. art. IV, § 8; Mo. Const. art. V, § 25(d); N.Y. Consr. art. VI, § 2(d)(1).

320 Fia. STAT. § 43.291.

321 lowa CopE § 46.14(2).

322 OktA. ConsT. art. VII-B, § 3(f).

323 Ariz. Const. art. VI, §§ 36, 41; N.Y. Const. art. VI, § 2 (d)(1); R.l. Gen. Laws § 8-16.1-2.

324 See AMm. JupicaTure Soc’y, Judicial Merit Selection: Current Status, supra note 249, at tbl. 2.

325 See Md. Executive Order 01.01.2015.09.

326 See AM. JubicaTure Soc'y, Judicial Merit Selection: Current Status, supra note 249 at tbl. 2.

327 Seeld.

328 See ld. at thl. 5.

329 Haw. Jub. SeLecTioN Comm’N R. 7(A).

330 N.M. Consr. art. VI, § 35.

331 Ariz. UNIFOrRM RuLEs OF Proc. ForR Comm’Ns ON App. AND TriAL CT. ApPOINTMENTS, RULE 5(a), available at https://www.azcourts.gov/
Portals/75/Rules/UniformRulesofProcedure-2016.pdf (last visited Aug. 15, 2019).

332 Mo. Sup. C1. R. 10.27.

333 Nes. Jup. BrancH, Judicial Nominating Commissioner’s Manual, available at https://supremecourt.nebraska.gov/judicial-nominat-
ing-commissioners-manual (last visited Aug. 15, 2019).

334 Nat'L CTr. For ST. Cts., Methods of Judicial Selection: Selection of Judges, supra note 43.

335 Avaska STat. §§ 15.58.050, 22.05.100, 22.07.060, 22.10.150, 22.15.195.

336 See ld.

337 Seeld.

338 INST. FOR THE ADVANCEMENT OF THE AM. LEGAL Sys., Judicial Performance Evaluation in the States, available at https://iaals.du.edu/judi-
cial-performance-evaluation-states (last visited Aug. 15, 2019).

339 Haw. ConsT. art. 6, § 3.

340 ConN. GEN. STAT. § 51-44a(e).

341 See ld.

342 S.C. CopE § 2-19-80(C)(1).

343 See Tex. Const. art. 1, § 1.

344 THe FeperalisT No. 78, at 467 (Alexander Hamilton) (Clinton Rossiter ed., 1961).

345 |d. at 466.

346 Paul ). De Muniz, Politicizing State Judicial Elections: A Threat to Judicial Independence, 38 WiLLameTTE L. Rev. 367, 387 (2002);
Republican Party of Minn. v. White, 536 U.S. 765, 803 (2002) (Stevens, )., dissenting).

347 See Tex. Cope Jup. ConpucT, Preamble, reprinted in Tex. Gov't Cob, tit. 2, subtit. G app. B.

348 Barrett v. Indiana, 229 U.S. 26, 30 (1913); Fitzgerald v. Adv. Spine Fixation Sys., Inc., 996 S.W.2d 864, 866 (Tex. 1999).

349 See Tex. Civ. Prac. & Rem. Cobe § 5.001.

350 See Swilley v. McCain, 374 S.\W.2d 871, 875 (Tex. 1964).

351 See Tex. ConsT. art. V, § 11.

352 See Luke Bierman, Beyond Merit Selection, 29 ForoHam Ugs. L. J. 851, 853 (2002).
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Nat’L Ctr. For ST. CTs., Public Trust and Confidence Resource Guide, available at https://www.ncsc.org/topics/court-community/
public-trust-and-confidence/resource-guide.aspx (last visited Aug. 15, 2019).

Webster, Selection and Retention of Judges, supra note 3, at 2 (noting “the debate over selection and tenure of judges has
been ongoing since shortly after the founding of our nation”).

See Nat’L CTr. For St. CT5., Methods of Judicial Selection: Selection of Judges, supra note 43.

See Alicia Bannon, Rethinking Judicial Selection in State Courts, BRennaN CTR. FOR JusTice, 2016, at 18, available at https://www.
brennancenter.org/publication/rethinking-judicial-selection-state-courts (last visited Aug. 15, 2019).

Webster, Selection and Retention of Judges, supra note 3, at 2.

See Jones, The Selection of Judges in Texas, supra note 11, at 5.

See Hecht, State of the Judiciary Address, supra note 2.

See, e.g., Jones, The Selection of Judges in Texas, supra note 11, at 21.

See Jones, The Selection of Judges in Texas, supra note 11, at 20-21.

Charles G. Geyh, Why Judicial Elections Stink, 64 Owio St. L.). 43, 52 (2003).

Id. at 54.

See Webster, Selection and Retention of Judges?, supra note 3, at 18; Anthony Champagne, The Selection and Retention of
Judges in Texas, 40 Sw. L.J. 53, 95 (1986); Orrin W. Johnson & Laura . Urbis, Judicial Selection in Texas: A Gathering Storm?, 23
Tex. TecH. L. Rev. 525, 543-44 (1992).

Partisan Elections Almost Guarantee Some Poor Judges, Houston CHRON., Jul. 27, 2001, at A34.

See Champagne, The Selection and Retention of Judges in Texas, supra note 364, at 104.

See The Courts and the Legal Profession in Texas-The Insider’s Perspective, at 50 (May 1999) (survey jointly conducted by the
Supreme Court of Texas, State Bar of Texas, and the Texas Office of Court Administration), available at https://www.worldcat.
org/title/courts-and-the-legal-profession-in-texas-the-insiders-perspective-a-survey-of-judges-court-personnel-and-attorneys-
a-joint-project/oclc/41604066 (last visited Aug. 15, 2019).

Id.

Id.

See Tex. Jup. ONUINE, http://www.courts.state.tx.us/appcourt.asp (last visited Aug. 15, 2019).

See Bonneau, A Survey of Empirical Evidence Concerning Judicial Elections, supra note 225.

See Charles H. Sheldon, The Role of State Bar Associations in Judicial Selection, 77 Jupicature 300, 302 (1994).

See STATE Bar oF Tex., 2018 Judicial Poll, Final Vote Summary — February 6, 2018, available at https://www.texasbar.com/AM/
Template.cfm?Section=Search&Template=/CM/ContentDisplay.cfm&ContentID=39261 (last visited Aug. 15, 2019).

Id.

STaTe Bar oF Tex. 2015-2016 Attorney Statistical Profile, available at https://texasbar.com/AM/Template.cfm?Section=Demo-
graphic_and_Economic_Trends&Template=/CM/ContentDisplay.cfm&ContentlD=32670 (last visited Aug. 15, 2019).

See STATE BAr oF Tex., 2018 Judicial Poll, Final Vote Summary — February 6, 2018, supra note 373.

See Ben Philpott, In Texas, a Never-Ending Battle Over Judicial Elections, Tex. TriBung, Mar. 30, 2012, https://www.texastribune.
org/2012/03/30/never-ending-battle-over-judicial-elections/ (last visited Sep. 12, 2019). Chuck Norris is a martial arts cham-
pion and an actor who is known for playing the title role in Walker, Texas Ranger, a television drama that aired from 1993
until 2001. See Wikipedia, Chuck Norris, https://en.wikipedia.org/wiki/Chuck_Norris (last visited Sep. 12, 2019).

See Jones, The Selection of Judges in Texas, supra note 11, at 2, 21.

See Bonneau, A Survey of Empirical Evidence Concerning Judicial Elections, supra note 342, at 8-9.

See Jones, The Selection of Judges in Texas, supra note 11, at 20-22.

See Philip L. Dubois, From Ballot to Bench: Judicial Elections and the Quest for Accountability 67 (1980).

Id.

Id.

See, e.g., Bonneau, A Survey of Empirical Evidence Concerning Judicial Elections, supra note 342, at 13; Webster, Selection and
Retention of Judges: Is There One “Best” Method?, supra note 3, at 18.

See Webster, Selection and Retention of Judges, supra note 3, at 18.

See Champagne, Coming to a Judicial Election Near You, supra note 19, at 11.

See Jones, The Selection of Judges in Texas, supra note 11, at 2, 13.

See Champagne, Coming to a Judicial Election Near You, supra note 19, at 11.

Id.

Id.

Id.; Stephen B. Bright & Patrick . Keenan, Judges and the Politics of Death: Deciding Between the Bill of Rights and the Next
Election in Capital Cases, 75 B.U. L. Rev. 759, 780 (1995).

See Tex. Sec’y of STate, 1992-Present Election History: 2018 General Election, supra note 24.

See Id.

See Id.

In 2017, Texas Gov. Greg Abbott signed into law House Bill 25, which removes the straight-ticket option from Texas ballots
after September 2020; see Tex. ELec. Cope §8 31.012, 122.001(a), 129.023(c); see also Jolie McCullough, Gov. Abbott signs
bill to eliminate straight-ticket voting beginning in 2020, Tex. TRiBUNE, Jun. 1, 2017, https://www.texastribune.org/2017/06/01/
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texas-gov-greg-abbott-signs-bill-eliminate-straight-ticket-voting/ (last visited Sep. 12, 2019). No data exists yet showing the
actual effect of this change on Texas judicial elections.

See Jones, The Selection of Judges in Texas, supra note 11, at 2, 4.

Id. at 4.

See Id.

Seeld. at 2, 13.

See Id. at 21.

See Hecht, State of the Judiciary Address, supra note 2.

See Jones, The Selection of Judges in Texas, supra note 11, at 21.

Dubois, From Ballot to Bench, supra note 352, at 245.

See Id.; Champagne, The Selection and Retention of Judges in Texas, supra note 335, at 100-03.

See Id. at 101.

See Id. at 102.

See Id.

See Id.; Hill, Taking Texas Judges Out of Politics:, supra note 4, at 351.

See Id.

See Id.

See Id.

See Chris W. Bonneau, The Case for Partisan Judicial Elections, THe FeperaLisT Soc’y (January 2018) at 5, available at https://
fedsoc.org/commentary/publications/the-case-for-partisan-judicial-elections-1 (last visited Aug. 15, 2019).

See Id.

See Id. at 5-6.

See Bannon, Rethinking Judicial Selection in State Courts, supra note 356, at 12-13; Bonneau, A Survey of Empirical Evidence
Concerning Judicial Elections, supra note 342, at 7-8.

Dubois, From Ballot to Bench, supra note 352, at 148.

See, e.g, Bannon, Rethinking Judicial Selection in State Courts, supra note 356, at 13.

See, e.g., Bonneau, The Case for Partisan Judicial Elections, supra note 412, at 5.

Tex. Const. art. V, §§ 2(b), 4(a), 6(b), 7.

See Tex. Etec. Cope § 172.021.

See Jones, The Selection of Judges in Texas, supra note 11, at 13.

See Cohen, A Broken System, supra note 12, at 6 (Wallace Jefferson interview).

Champagne, Coming to a Judicial Election Near You, supra note 19, at 26.

See, e.g., Steven Kreytak, Only Republican Judge No More: Julie Kocurek Is Now a Democrat, AusTiN AM. STATESMAN, Jun. 7, 2006.
See Nat’L CTr. For ST. CTs., Methods of Judicial Selection: Selection of Judges, supra note 43.

See Jones, The Selection of Judges in Texas, supra note 11, at 20; Bannon, Rethinking Judicial Selection in State Courts, supra note
356, at 6.

See Bannon, Rethinking Judicial Selection in State Courts, supra note 356, at 6-10, 12-13.

Id. at 7; Champagne, The Selection and Retention of Judges, supra note 335, at 84-90.

See Bonneau, A Survey of Empirical Evidence Concerning Judicial Elections, supra note 342, at 4.

Wallace B. Jefferson, The State of the Judiciary in Texas: An Address to the 81st Texas Legislature (Feb. 11, 2009), available at
https://www.sll.texas.gov/assets/pdf/judiciary/state-of-the-judiciary-2009.pdf (last visited Aug. 15, 2019).

See The Courts and the Legal Profession in Texas-The Insider’s Perspective, supra note 367, at 19 (May 1999).

Id. at 5.

Id. at 34-56.

Id. at 54.

Id.

Id. at 36.

Id. at 19.

Mark Hansen, The High Cost of Judging, Am. B. Ass'N |., Sept. 1991, at 45.

Anthony Champagne, Interest Groups and Judicial Elections, 34 Loy. L.A. L. Rev. 1391, 1408 (2001).

See Id. at 1408.

See Id.

See Id.

See De Muniz, Politicizing State Judicial Elections: A Threat to Judicial Independence, supra note 346, at 367-68. Interest groups
have been active in Texas elections for at least forty years. See Champagne, Interest Groups and Judicial Elections, supra note
443, at 1394-97. In the 1980s, the plaintiffs’ bar was active in Texas Supreme Court elections by providing significant
campaign contributions to like-minded candidates. See Champagne & Cheek, The Cycle of Judicial Elections, supra note 10, at

64



448
449
450
451

452
453
454

455
456
457
458
459
460
461
462
463
464

465
466
467
468
469
470
471

472
473
474
475
476
477
478
479
480
481

482

483
484
485
486
487
488
489
490
491
492
493

494

EVALUATING JUDICIAL SELECTION IN TEXAS ENDNOTES

911. In the last half of the 1980s, interest groups opposing the plaintiffs’ bar joined the fray by backing candidates who were
aligned with their interests and by providing campaign contributions. /d.

De Muniz, Politicizing State Judicial Elections, supra note 346, at 368.

Citizens United v. Fed. Election Comm’n, 558 U.S. 310 (2010).

See Id.

See Alicia Bannon, Cathleen Lisk, & Peter Hardin, The Politics of Judicial Election: Who Pays for Judicial Races?, BRENNAN CTR. FOR
JusTice (2016) at 7, available at https://www.brennancenter.org/sites/default/files/publications/Politics_of_Judicial_Elections_
Final.pdf (last visited Aug. 15, 2019).

Webster, Selection and Retention of Judges, supra note 3, at 3.

See, e.g., THE FeperaLisT No. 78, at 467 (Alexander Hamilton) (Clinton Rossiter ed., 1961).

See, e.g., Thomas Jefferson, Autobiography, in 1 THE WRITINGS oF THoMmAs JerrersoN 1, 121 (Andrew A. Lipscomb ed., 1903),
quoted in Webster, Selection and Retention of Judges, supra note 3, at 1-2.

Dubois, From Ballot to Bench, supra note 353, at 20-21; Webster, Selection and Retention of Judges, supra note 3, at 4.
Dubois, From Ballot to Bench, supra note 353, at 20-21.

Id. at 20.

Webster, Selection and Retention of Judges, supra note 3, at 7.

See Id.

See Id.

See Id. at 8.

See Bonneau, A Survey of Empirical Evidence Concerning Judicial Elections, supra note 342, at 7-8.

Thomas R. Phillips, The Merits of Merit Selection, 32 Harv. J.L. & Pus. PoL’y 67, 87 (2009).

See Joanna Shepherd, Justice At Risk: An Empirical Analysis of Campaign Contributions and Judicial Decisions, Am. CoNsT. Soc’y 9
(2013), available at https://www.acslaw.org/wp-content/uploads/old-uploads/originals/documents/JusticeAtRisk_Nov2013.
pdf (last visited Aug. 15, 2019).

Id.

See Bonneau, A Survey of Empirical Evidence Concerning Judicial Elections, supra note 342, at 7-8.

Id.

Id.

Tex. ConsT. art. V, § 1-a(2).

See Bonneau, A Survey of Empirical Evidence Concerning Judicial Elections, supra note 342, at 8.

See State Comm’N oN Jup. ConbucT, Frequently Asked Questions, available at http://www.scjc.texas.gov/faqs/ (last visited Aug.
15, 2019).

Id.

See Bonneau, The Case for Partisan Judicial Elections, supra note 412, at 5.

Id.

Bonneau, A Survey of Empirical Evidence Concerning Judicial Elections, supra note 342, at 11.

Id.

See supra Part Ill.

Cohen, A Broken System, supra note 12, at 6 (Wallace Jefferson interview).

Dubois, From Ballot to Bench, supra note 352, at 79.

Webster, Selection and Retention of Judges, supra note 3, at 25.

Bonneau, The Case for Partisan Judicial Elections, supra note 412, at 5-6; Webster, Selection and Retention of Judges, supra note
3, at 26.

See BaLotpepia, Nonpartisan Election of Judges, available at https://ballotpedia.org/Nonpartisan_election_of_judges (last visited
Aug. 15, 2019).

Id.

General Assembly of North Carolina, Session Law 2015-292: House Bill 8, Oct. 29, 2015.

See BaLLotrepia, Nonpartisan Election of Judges, supra note 482.

Id.

Id.

Bonneau, A Survey of Empirical Evidence Concerning Judicial Elections, supra note 342, at 13.

Id.

Id.

Dubois, From Ballot to Bench, supra note 352, at 80.

Id.

See, e.g., Bonneau, A Survey of Empirical Evidence Concerning Judicial Elections, supra note 342, at 12-13; see also Chris W.
Bonneau & Eric Loepp, Getting things straight: The effects of ballot design and electoral structure on voter participation, Univ. of
Pittsburgh, DepT. oF PoL. ScieNce ELecToraL STupiEs 34, 119-130 at 121-22 (discussing ballot roll-off and effect of straight-ticket
voting option on partisan and nonpartisan races) available at https://www.polisci.pitt.edu/sites/default/files/Electoral%20
Studies%20Article.pdf (last visited Aug. 15, 2019).

See Bonneau, The Case for Partisan Judicial Elections, supra note 412, at 5.

65



495

496

497
498
499
500
501
502
503
504
505
506
507
508
509
510
511
512
513
514
515
516
517
518
519
520
521
522

523
524
525

526
527
528
529

530
531
532

533
534
535
536

537
538
539
540

541
542

543

EVALUATING JUDICIAL SELECTION IN TEXAS ENDNOTES

Bonneau, A Survey of Empirical Evidence Concerning Judicial Elections, supra note 342, at 12; Webster, Selection and Retention of
Judges, supra note 3, at 26-27.

Bonneau, A Survey of Empirical Evidence Concerning Judicial Elections, supra note 342, at 12; Champagne, Tort Reform and
Judicial Selection, supra note 414, at 1493.

Bonneau, A Survey of Empirical Evidence Concerning Judicial Elections, supra note 342, at 12.

Schotland, To the Endangered Species List, Add: Nonpartisan Judicial Elections, 39 WiLLameTTe L. Rev. 1397, 1408 (2003).

Id.; Champagne & Cheek, The Cycle of Judicial Elections, supra note 10, at 916.

See Elizabeth A. Larkin, Tort Reform and Judicial Selection, 79 Denv. U. L. Rev. 65, 83 (2001).

Glenn C. Noe, Comment, Alabama Judicial Selection Reform: A Skunk in Tort Hell, 28 Cuwms. L. Rev. 215, 226 (1997-98).
Champagne, Tort Reform and Judicial Selection, supra note 414, at 1491.

De Muniz, Politicizing State Judicial Elections, supra note 346, at 366.

Id.

Id. at 377.

Id. at 377-79.

Id.

Id. at 380-81.

Id. at 381.

Id.

Id.

Id. at 385.

See Anthony Champagne, Television Ads in Judicial Campaigns, 35 IND. L. Rev. 669, 678 (2002).

Id.

Id. at 678-79.

See Id. at 679; Champagne, Coming to a Judicial Election Near You, supra note 19, at 16.

See, e.g., Bonneau, A Survey of Empirical Evidence Concerning Judicial Elections, supra note 342, at 13.

Id.

Shepherd, Justice At Risk, supra note 464, at 5-6.

Id.

See Bonneau, A Survey of Empirical Evidence Concerning Judicial Elections, supra note 342, at 12.

See Brandice Canes-Wrone & Tom S. Clark, Judicial Independence and Nonpartisan Elections, 2009 Wis. L. Rev. 21, 33-35
(2009).

Id. at 39-40.

See Bonneau, A Survey of Empirical Evidence Concerning Judicial Elections, supra note 342, at 12-13.

Chris W. Bonneau & Damon M. Cann, Voters’ Verdicts: Citizens, Campaigns, and Institutions in State Supreme Court Elections
57-68 (2015), available at http://www.jstor.org/stable/j.ctt15hvzft.7. (last visited Sep. 12, 2019).

See BaLoTrepia, Nonpartisan Election of Judges, supra note 482.

See supra Part IV (discussion of retention elections).

See Webster, Selection and Retention of Judges, supra note 3, at 13.

Brian T. Fitzpatrick, The Case for Political Appointment of Judges, THe Fep. Soc’y (April 2018) at 4, available at https://fedsoc.org/
commentary/publications/the-case-for-political-appointment-of-judges (last visited Aug. 15, 2019).

Nat’L CTr. FOR ST. CT5., Methods of Judicial Selection: Selection of Judges, supra note 43.

Bannon, Rethinking Judicial Selection in State Courts, supra note 356, at 25.

MINN. Jup. BrancH, http://www.mncourts.gov/SupremeCourt.aspx (last visited Sep. 12, 2019); N.D. Sup. Ct., http://ndcourts.
gov/Court/COURT.htm (last visited Sep. 12, 2019); Sur. Ct. of Ga., http://www.gasupreme.us/court-information/biogra-
phies/ (last visited Sep. 12, 2019).

See supra Part Il (Initial Appointment Chart).

Fitzpatrick, The Case for Political Appointment of Judges, supra note 529, at 5.

Id.

See BrennaN CTR. For JusTice, Judicial Selection: A Look at California, available at https://www.brennancenter.org/analysis/judi-
cial-selection-look-california (last visited Aug. 15, 2019).

Id.

See Nat’L CTr. For ST. CTs., Methods of Judicial Selection: Selection of Judges, supra note 43.

Id.

See https://ballotpedia.org/Article_IV,_Maryland_Constitution; see https://governor.maryland.gov/wp-content/
uploads/2015/02/E00101201509.pdf (last visited Aug. 15, 2019).

Id.

See Martin W. Healy, A Guide To The Massachusetts Judicial Selection Process: The Making of a Judge (3rd ed., 2015), available
at https://www.massbar.org/docs/default-source/advocacy/mjsp-3-ed.pdf?sfvrsn=2 (last visited Aug. 15, 2019); Mass. Exec.
Order 558 (Feb. 5, 2015), available at https://www.mass.gov/files/documents/2016/09/rv/eo-558.pdf (last visited Aug. 15,
2019).

Id.

66



544

545

546
547
548
549
550
551
552
553

554

555

556

557
558
559
560

561
562
563
564

565
566
567
568
569
570
571

572
573
574

575
576
577
578

579
580
581

582
583
584
585
586
587
588

EVALUATING JUDICIAL SELECTION IN TEXAS ENDNOTES

See Peter Vickery, Choosing Judges In Massachusetts: The Governor’s Council and Judicial Nominating Commission Then and Now
(Nov. 27, 2018), available at https://masslandlords.net/choosing-judges-in-massachusetts-the-governors-council-and-judi-
cial-nominating-commission-then-and-now (last visited Aug. 15, 2019).

See Nat’L CTr. For ST. CTs., Judicial Selection in the States: New Jersey, available at http://www.judicialselection.us/judicial_selec-
tion/index.cfm?state=N] (last visited Aug. 27, 2019).

See, e.g., V1. Jup., Application For Candidates For Supreme Court Justice, available at https://www.vermontjudiciary.org/sites/
default/files/documents/Justice%20Candidates%20Application-October-2016_0.pdf (last visited Aug. 15, 2019).

See ConN. OFr. oF GOVERNMENTAL ACCOUNTABILITY, Jub. SELecTioN Comm’N: Applications, available at https://www.ct.gov/jsc/cwp/
view.asp?a=3250&Q=499482&jscNav=%7C (last visited Aug. 15, 2019).

See https://www.governor.ny.gov/sites/governor.ny.gov/files/atoms/files/Judicial AppointmentQuestionnaire_2017.pdf (last
visited Aug. 15, 2019).

See STate of N.Y. Comm’N oN Jup. NomiNaTioN, http://www.nysegov.com/cjn/assets/documents/Brochure%2005.13.15.pdf (last
visited Aug. 15, 2019).

See Webster, Selection and Retention of Judges, supra note 3, at 17-19.

Id.

Id.

See Bierman, Beyond Merit Selection, supra note 352, at 867; see also Stephen Choi, Mitu Gulati, & Eric Posner, Professionals
or Politicians: The Uncertain Empirical Case for an Elected Rather than Appointed Judiciary, 26 ).L. Econ. & Orc. 290 (2008),
available at http://www.ericposner.com/professionals_or_politicians.pdf (last visited Aug. 15, 2019).

See Bierman, Beyond Merit Selection, supra note 352, at 867.

Id.

Id.

See Off. of Governor Grec ABsOTT, https://gov.texas.gov/uploads/files/organization/appointments/Abbott_Judicial__
Questionnaire.pdf; https://gov.texas.gov/uploads/files/organization/appointments/conductrelease.pdf

(last visited Sep 12, 2019).

See Bierman, Beyond Merit Selection, supra note 352, at 868-69.

Tre FeperausT No. 78, at 467 (Alexander Hamilton) (Clinton Rossiter ed., 1961).

See Jed H. Shugerman, The People’s Courts 4 (2012).

See Bierman, Beyond Merit Selection, supra note 352, at 867.

See Nat’L CTr. For ST. CTs., Methods of Judicial Selection: Selection of Judges, supra note 43.

See Webster, Selection and Retention of Judges, supra note 3, at 14.

See Jeffrey D. Jackson, Beyond Quality: First Principles in Judicial Selection and Their Application to a Commission-Based Selection
System, 34 ForoHam Ure. L. J. 125, 133-35, 139-40 (2007).

See Bannon, Rethinking Judicial Selection in State Courts, supra note 356, at 20-21.

See Bierman, Beyond Merit Selection, supra note 352, at 867.

See Fitzpatrick, The Case for Political Appointment of Judges, supra note 529, at 5; Jackson, Beyond Quality: First Principles in
Judicial Selection and Their Application to a Commission-Based Selection System, supra note 571, at 133.

See discussion of O’Connor Plan, supra Part lIl.

See Nat’L CTr. For ST. CTs., Methods of Judicial Selection: Selection of Judges, supra note 43.

Webster, Selection and Retention of Judges, supra note 3, at 14.

See Mathew Schneider, Options for an Independent Judiciary in Michigan: Why Merit Selection of State Court Judges Lacks Merit,
56 WarNE L. Rev. 609 (2010).

See Fitzpatrick, The Case for Political Appointment of Judges, supra note 529, at 5.

See Nat’L CTr. For St. Ct5., Public Trust and Confidence Resources Guide, supra note 353.

See Brian T. Fitzpatrick, The Ideological Consequences of Selection: A Nationwide Study of the Methods of Selecting Judges, 70
Vanp. L. Rev. 1729, 1729-40 (2017).

See Fitzpatrick, The Case for Political Appointment of Judges, supra note 529, at 5-6.

See Id.

See Fitzpatrick, The Ideological Consequences of Selection, supra note 581, at 1732-48.

See THe FeperaLisT No. 76 (Alexander Hamilton) (Clinton Rossiter ed., 1961).

See Id.

Id.

See Id.

67



589

590
591
592
593

594
595
596
597
598
599
600
601
602
603

604
605
606
607

608
609
610
611
612
613
614
615
616
617
618
619
620
621
622
623
624

625
626

627
628
629
630
631
632
633
634
635
636
637
638
639
640
641
642
643

EVALUATING JUDICIAL SELECTION IN TEXAS ENDNOTES

See Nat’L CTr. For St. Cts., Judicial Selection in the States: South Carolina, available at http://www.judicialselection.us/judicial _
selection/index.cfm?state=SC (last visited Aug. 15, 2019).

See Id.

See Id.

See Id.

CoMMONWEALTH OF VA. Div. oF Leais. Servs., Judicial Selection Overview, available at http://dls.virginia.gov/judicial.html (last visited
Aug. 15, 2019).

See Id.

See Id.

See Id.

See Id.

See Id.

See Id.

See Webster, Selection and Retention of Judges, supra note 3, at 17-19.

See Id.

See Id.

See Nat'L CTr. For ST. Cts., Judicial Selection in the States: South Carolina, supra note 589; COMMONWEALTH OF VA. Div. oOF LEGIs.
Servs., Judicial Selection Overview, supra note 577.

See Id.

See Webster, Selection and Retention of Judges, supra note 3, at 14.

See Id.

See Schneider, Options for an Independent Judiciary in Michigan: Why Merit Selection of State Court Judges Lacks Merit, supra
note 578, at 631.

See Nat’L CTr. For ST. CTs., Methods of Judicial Selection: Selection of Judges, supra note 43.

Id.

See Bierman, Beyond Merit Selection, supra note 352, at 854-56.

Allan Ashman & James |. Alfini, The Key to Judicial Merit Selection: The Nominating Process, 22 Am. JubicaTure Soc’y (1974).
See Nat’L CTr. For ST. CTs., Methods of Judicial Selection: Selection of Judges, supra note 43.

Id.

See Id.

See Id.

Id.

See Id.

See Id.

Id.

Mass. Exec. Order 470.

See, e.g., N.H. Exec. Order 2005-2; N.Y. Governor’s Exec. Order 10.1 (1997).

See supra Part IV (judicial nomination commissions).

Symposium, The Case for Judicial Appointments, 33 U. ToL. L. Rev. 353, 362 (2002).

See James ). Alfini & Jarrett Gable, The Role of the Organized Bar in State Judicial Selection Reform: The Year 2000 Standards, 106
Dick. L. Rev. 683, 724 (2002).

See supra Part IV (judicial nominating commissions).

See Henry R. Glick, The Promise and the Performance of the Missouri Plan: Judicial Selection in the Fifty States, 32 U. Miami L. Rev.
509, 523-24 (1978).

See supra Part IV (judicial nominating commissions).

See Glick, The Promise and the Performance of the Missouri Plan: Judicial Selection in the Fifty States, supra note 626, at 522-23.
Id. at 528.

See Bierman, Beyond Merit Selection, supra note 352, at 859.

See Bannon, Rethinking Judicial Selection in State Courts, supra note 356, at 25.

See Bert Brandenburg, Big Money and Impartial Justice: Can They Live Together?, 52 Ariz. L. Rev. 207, 217 (2010).

See Bierman, Beyond Merit Selection, supra note 352, at 855.

See Id.

See Fitzpatrick, The Case for Political Appointment of Judges, supra note 529, at 5-6.

Id.

Malia Reddick, Merit Selection: A Review of the Social Scientific Literature, 106 Dick. L. Rev. 729, 732 (2002).

See supra Part IV (judicial nominating commissions).

See Steven Scott Stevens, Who Judges the Judges?, 69 Fia. B.J. 12, 15 (Jan. 1995).
See Norman L. Greene, Perspectives on Judicial Selection, 56 MEercer L. Rev. 949, 963 (2005).

68



644
645

646
647
648
649
650
651
652
653
654
655
656
657
658
659
660
661
662
663

664

EVALUATING JUDICIAL SELECTION IN TEXAS ENDNOTES

Symposium, The Case for Judicial Appointments, 33 U. ToL. L. Rev. 353, 369 (2002).

Richard A. Watson & Rondal G. Downing, The Politics of the Bench and the Bar: Judicial Selection Under the Missouri
Nonpartisan Court Plan, at 258 (John Wiley & Sons, Inc. 1969).

See Fitzpatrick, The Case for Political Appointment of Judges, supra note 529, at 6.

See supra Part IV (judicial nominating commissions).

See Id.

See Id.

See supra Part IV (retention elections).

See Webster, Selection and Retention of Judges, supra note 3, at 14.

See Id.

See Id.

See Id.

See Id.

See Id.

See Id.

Webster, Selection and Retention of Judges, supra note 3, at 36.

BaLLoTPeDIA, Retention Elections, available at https://ballotpedia.org/Retention_election (last visited Aug. 15, 2019).
Id.

See O’Connor, The O’Connor Judicial Selection Plan, supra note 233.

See Id. at 7-8.

See Anthony Champagne, Judicial Reform in Texas: A Look Back After Two Decades, |. oF Am. Jupces Assoc., Vol. 43, Iss. 2 at 68
(quoting late New Jersey Chief Justice Arthur Vanderbilt), available at http://digitalcommons.unl.edu/ajacourtreview/210 (last
visited Aug. 15, 2019).

See Phillips, The Merits of Merit Selection, supra note 463, at 96.

69



EVALUATING JUDICIAL SELECTION IN TEXAS APPENDIX

APPENDIX TABLE 1

Election Cycles for “Places” on Texas Appellate Courts &
Results of 2018 General Election for Texas Appellate Courts

TEXAS SUPREME COURT

ELECTION CYCLES BY “PLACE” ON COURT 2018 GENERAL ELECTION

Six - Year Election Cycle
! Incumbent | Contested | !Mcumbent  yinping

iony Seeking
2018,2024 | 2020,2026 |2022,2008 | POV | Eection? | tection|
Chief Justice X
Place 2 X R Yes Yes R
Place 3 X
Place 4 X R Yes Yes R
Place 5 X
Place 6 X R Yes Yes R
Place 7 X
Place 8 X
Place 9 X
TOTALS 3 3 3 3R 3of3 3of3 3R

TEXAS COURT OF CRIMINAL APPEALS

ELECTION CYCLES BY “PLACE” ON COURT 2018 GENERAL ELECTION

Six - Year Election Cycle

Incumbent | Contested | InCumbent [ ywinping

: Seeking
Part Election? Part
2018, 2024 | 2020, 2026 ! Reelection? !
efc. etc.
X
X
X

Presiding Judge X R Yes Yes R
Place 2

Place 3 X

Place 4 X

Place 5

Place 6

Place 7 X R Yes Yes R
Place 8 X R Yes No R
Place 9 X

TOTALS 3 3 3 3R 3o0f3 20f3 3R
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INTERMEDIATE APPELLATE COURTS

ELECTION CYCLES BY “PLACE” ON COURT 2018 GENERAL ELECTION

Six - Year Election Cycle

Incumbent | Contested | !MCUmbent | yipping
Party Election? | Seeking Party

2018,2024 | 2020, 2026 {2022, 2028 Reelection?
etc. etc. etc.
First Chief X
(Houston) 2 X R Yes Yes D
3 X
4 X
5 X
6 X R Yes Yes D
7 X D' Yes No D
8 X R Yes Yes D
9 X R Yes Yes D
Second | Chief X R No Yes R
(FortWorth) | 2 X
3 X
4 X R No Yes R
5 X R Yes No R
6 X R No Yes R
7 X
Third | Chief X
(Austin) 2 X R Yes Yes D
3 X R Yes Yes D
4 X
5 X R Yes Yes D
6 X R Yes Yes D
Fourth | Chief X
(San Antonio), 2 X R Yes Yes D
3 X D Yes Yes D
4 X D Yes Yes D
5 X R Yes No D
6 X
7 X D Yes Yes D
Fifth Chief X Yes Yes D
(Dallas) 2 X R Yes Yes D
3 X
4 X
5 X R Yes Yes D
6 X
7 X
8 X
9 X R Yes Yes D
10 X R Yes Yes D
11 X R Yes No D
12 X R Yes No D
13 X R Yes Yes D
Sixth Chief X
(Texarkana)| 2 X R No No R
3 X

1 Justice Terry Jennings was elected as a Republican in 2000, 2006, and 2012. He switched to the Democratic Party in October
of 2016 and did not run for reelection in 2018.
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INTERMEDIATE APPELLATE COURTS (CONTINUED)

ELECTION CYCLES BY “PLACE” ON COURT 2018 GENERAL ELECTION

Six - Year Election Cycle

Incumbent | Contested | Incumbent [ ywinning

i Seeking
Part Election? Part
2018,2024 | 2020, 2026 | 2022, 2028 . Reelection? .
etc. etc. etc.
Seventh | Chief X
(Amarillo) | 2 X R No Yes R
3 X R No Yes R
4 X
Eight | Chief X
(El Paso) 2 X D No Yes D
3 X D No Yes D
Ninth | Chief X
(Beaumont)| 2 X
3 X R No Yes R
4 X R No Yes R
Tenth | Chief X R No Yes R
(Waco) 2 X
3 X
Eleventh | Chief X R No Yes R
(Dallas) 2 X
3 X
Twelfth | Chief X
(Tyler) 2 X
3 X R No Yes R
Thirteenth| Chief X D Yes No D
(Corpus, 2 X D Yes Yes D
Christi & 3 X
Edinburg) | 4 X D Yes No D
5 X D Yes Yes D
6 X
Fourteenth| Chief X
(Houston) 2 X
3 X R Yes Yes D
4 X R Yes Yes D
5 X R Yes Yes D
6 X R Yes Yes D
7 X
8 X R Yes Yes D
9 X
10D 32 37 33D
TOTALS | 80 45 19 16 &35R (Dswon31) (20lost) & 12R
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APPENDIX TABLE 2

Judicial Selection Models in the United States

CURRENT JUDICIAL SELECTION MODELS BY STATE’

: Intermediate :
High Court Appellate Court Trial Court

Alabama Interim Vacancy: SAME. IN CERTAIN COUNTIES (8
Gubernatorial of 67) Interim Vacancy:
appointment until next Gubernatorial appointment
election. Full Term: from list provided by judicial
Partisan election, nominating commission,
6-year term. until next election. Full

Term: Partisan election,
6-year term. IN ALL OTHER
COUNTIES Interim Vacancy:
Gubernatorial appointment
until next election. Full Term:
Partisan election, 6-year term.

Alaska Gubernatorial SAME, save for SAME, save for 6-year term.
appointment from list 8-year term.
provided by judicial
nominating commission,
until retention election
at least 3 years hence. If
successful, 10-year term.

Arizona Gubernatorial SAME. IN CERTAIN COUNTIES (Pop.
appointment from list Over 250,000 Or Choosing
provided by judicial To Opt In) Interim Vacancy:
nominating commission, Gubernatorial appointment
until retention election from list provided by judicial
at least 2 years hence. nominating commission, until
If successful, retention election at least
6-year term. 2 years hence. Full Term:

Gubernatorial appointment
from list provided by judicial
nominating commission, until
retention election at least 2
years hence. If successful,
4-year term. IN ALL OTHER
COUNTIES Interim Vacancy:
Gubernatorial appointment
until next election, for
remainder of term. Full Term:
Nonpartisan election for
4-year term.

2 This table was created in reliance upon data set forth in Brennan CTr., Judicial Selection: Interactive Map, supra note 30; NaT'L
Crr. For S1. CT5., Methods of Judicial Selection: Selection of Judges, supra note 43; and BaLLoteepia, Judicial Selection In The States,
supra note 213.
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CURRENT JUDICIAL SELECTION MODELS BY STATE (CONTINUED)

: Intermediate :
High Court Appellate Court Trial Court

Arkansas Interim Vacancy: SAME, save for SAME, save for 6-year term.
Gubernatorial 6-year term.
appointment, until next
election. Full Term:
Nonpartisan election,

8-year term.

California Gubernatorial SAME. Interim Vacancy:
appointment after Gubernatorial appointment
nonbinding vetting until next election.
by state bar, with Full term: Nonpartisan
majority confirmation election, with 6-year term.

by commission on
judicial appointments,
until retention election
at least 1 year hence. If
successful, 12-year term.

Colorado Gubernatorial SAME, save for SAME, save for 6-year term.
appointment from list 8-year term.
provided by judicial
nominating commission,
until retention election
at least 2 years hence. If
successful, 10-year term.

Connecticut Gubernatorial SAME. SAME.
appointment from list
provided by judicial
nominating commission.
Subject to majority
confirmation by
Legislature. 8-year term.

Delaware Gubernatorial N/A SAME.
appointment from list
provided by judicial
nominating commission,
subject to majority
confirmation by Senate.
12-year term.

Florida Gubernatorial SAME. Interim Vacancy:
appointment from list Gubernatorial appointment
provided by judicial from list provided by judicial
nominating commission, nominating commission, until
until retention election next relevant election. Full
at least 1 year hence. If Term: Nonpartisan election,
successful, 6-year term. with 6-year term.
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CURRENT JUDICIAL SELECTION MODELS BY STATE (CONTINUED)

: Intermediate :
High Court Appellate Court Trial Court

Georgia Interim Vacancy: SAME. SAME, save for 4-year term.
Gubernatorial
appointment, after
nonbinding vetting

by judicial nominating
commission, until next
election. Full Term:
Nonpartisan election,
6-year term.

Hawaii Gubernatorial SAME. SAME.
appointment from list
provided by judicial
nominating commission,
subject to majority
confirmation by Senate.
10-year term.

Idaho Interim Vacancy: SAME. SAME, save for 4-year term.
Gubernatorial
appointment from list
provided by judicial
nominating commission,
for remainder of term.
Full Term: Nonpartisan
election, 6-year term.

lllinois Interim Vacancy: SAME. SAME, save for 6-year term.
Appointed by state
Supreme Court, until
next relevant election.
Full Term: Partisan
election, 10-year term.

Indiana Gubernatorial SAME. IN CERTAIN COUNTIES
appointment from list (Allen, Lake, and St. Joseph)
provided by judicial Gubernatorial appointment
nominating commission, from list provided by judicial
until retention election nominating commission, until
at least 2 years hence. If retention election at least 2
successful, 10-year term. years hence. IN ALL OTHER

COUNTIES Interim Vacancy:
Gubernatorial appointment
until next election. Full term:
Partisan election, with
6-year term.

lowa Gubernatorial SAME, save for SAME, save for 6-year term.
appointment from list 6-year term.
provided by judicial
nominating commission,
until retention election
at least 1 year hence. If
successful,

8-year term.
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High Court Appellate Court Trial Court

Kansas Gubernatorial Gubernatorial IN DISTRICTS ADOPTING
appointment from list appointment with COMMISSION-BASED
provided by judicial majority Senate SYSTEM (17 of 31)
nominating commission, confirmation, Gubernatorial appointment
until retention election until retention from list provided by judicial
at least 1 year hence. If election at least nominating commission, until
successful, 6-year term. 1 year hence. If retention election at least
successful, 4-year 1 year hence. If successful,
term. 4-year term. IN ALL OTHER

DISTRICTS Interim Vacancy:
Gubernatorial appointment
until next election. Full term:
Partisan election, with

4-year term.

Kentucky Interim Vacancy: SAME. SAME.
Gubernatorial
appointment from list
provided by judicial
nominating commission,
until next election. Full
Term: Nonpartisan
election, 8-year term.

Louisiana Interim Vacancy: SAME. SAME, save for 6-year term.
Supreme Court
appointment until
special election, with
interim appointee
barred from running.
Full Term: Partisan
election,

10-year term.

Maine Gubernatorial N/A SAME.
appointment, after
nonbinding vetting

by judicial nominating
commission. Nominee

is then subject to review
by joint legislative
committee. Committee's
recommendation may
be overridden by Senate,
but only by 2/3 majority.
7-year term.
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High Court

Intermediate
Appellate Court

Trial Court

Maryland Gubernatorial SAME. Gubernatorial appointment
appointment after after nonbinding vetting
nonbinding vetting by judicial nominating
by judicial nominating commission, until nonpartisan
commission, with election at least 1 year hence.
majority Senate If successful, 15-year term.
confirmation, until
retention election at
least 1 year hence. If
successful, 10-year term.

Massachusetts Gubernatorial SAME, save for SAME, save for nonbinding
appointment, with nonbinding vetting by judicial nominating
confirmation by majority vetting by judicial council, prior to gubernatorial
vote of Governor's nominating appointment.

Council. Life term. council, prior to
gubernatorial
appointment.

Michigan Interim Vacancy: SAME, save for SAME, save for 6-year term.
Gubernatorial 6-year term.
appointment, until next
election. Full Term:

Nonpartisan election,
8-year term.

Minnesota Interim Vacancy: SAME. Interim Vacancy:
Gubernatorial Gubernatorial appointment
appointment, until next from list provided by judicial
election. Full Term: nominating commission, until
Nonpartisan election, next election. Full Term:
6-year term. Nonpartisan election, 6-year

term.

Mississippi Interim Vacancy: SAME. Interim Vacancy:
Gubernatorial Gubernatorial appointment,
appointment, after after nonbinding vetting
nonbinding vetting by judicial nominating
by judicial nominating commission, until next
commission, until next election. Full Term:
election OR remainder Nonpartisan election, 4-year
of term if less than term.

4 years. Full Term:
Nonpartisan election,
8-year term.
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Intermediate

High Court Appellate Court Trial Court
Missouri Gubernatorial SAME. IN CERTAIN DISTRICTS (City
appointment from list of St. Louis, Jackson County,
provided by judicial Or Choosing to Opt In):
nominating commission, Gubernatorial appointment
until retention election from list provided by judicial
at least 1 year hence. If nominating commission, until
successful, 12-year term. retention election at least
1 year hence. If successful,
6-year term. IN ALL OTHER
COUNTIES Interim Vacancy:
Gubernatorial appointment
until next election. Full Term:
Partisan election, with
6-year term.
Montana Interim Vacancy: N/A SAME, save for 6-year term.
Gubernatorial
appointment from list
provided by judicial
nominating commission,
with majority Senate
confirmation, until next
election. Full Term:
Nonpartisan election,
8-year term.
Nebraska Gubernatorial SAME. SAME.
appointment from list
provided by judicial
nominating commission,
until retention election
at least 3 years hence. If
successful, 6-year term.
Nevada Interim Vacancy: SAME. SAME.
Gubernatorial
appointment from list
provided by judicial
nominating commission,
until next election. Full
Term: Nonpartisan
election, 6-year term.
New Gubernatorial N/A SAME.
Hampshire appointment
after nonbinding
recommendation by
judicial nominating
commission, with
confirmation by majority
vote of Executive
Council. Life term.
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Intermediate

High Court Appellate Court Trial Court

New Jersey Gubernatorial Chief justice of SAME as Supreme Court.
appointment after state Supreme
nonbinding vetting by Court appoints a
judicial advisory panel gubernatorially-
and state bar board, appointed trial
subject to majority judge to serve
confirmation by Senate. on the superior
7-year term. court's appellate

division.
7-year term.

New Mexico Interim Vacancy: SAME. SAME, save for 6-year term.
Gubernatorial
appointment from list
provided by judicial
nominating commission,
until next election. Full
Term: Gubernatorial
appointment from list
provided by judicial
nominating commission,
until next election. If
successful in partisan
election, remainder of
8-year term.

New York Gubernatorial Gubernatorial Interim Vacancy:
appointment from list appointment Gubernatorial appointment
provided by judicial from list of from list provided by judicial
nominating commission, sitting trial nominating commission,
subject to majority judges provided subject to majority
confirmation by Senate. by judicial confirmation by Senate, until
14-year term. nominating next election. Full Term:

commission. Partisan election, 14-year
5-year term or term.

remainder of

trial court term,

whichever is

shorter.

North Interim Vacancy: SAME. SAME.

Carolina Gubernatorial
appointment until next
election, for remainder
of term. Full Term:

Partisan election,
8-year term.
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High Court

Intermediate

Appellate Court

Trial Court

appointment from list
provided by judicial
nominating commission.
Subject to majority
confirmation by entire
Legislature. Life term.

North Interim Vacancy: Appointed by Interim Vacancy: Governor

Dakota Governor may call state Supreme may call special election
special election OR Court. OR appoint candidate from
appoint candidate from list provided by judicial
list provided by judicial nominating commission,
nominating commission, until next election at least 2
until next election at years hence, for remainder of
least 2 years hence, term. Full Term: Nonpartisan
for remainder of term. election, 6-year term.

Full Term: Nonpartisan
election, 10-year term.

Ohio Interim Vacancy: SAME. SAME.
Gubernatorial
appointment, until next
election, for remainder
of term. Full Term:

Nonpartisan election,
6-year term.

Oklahoma Gubernatorial SAME. Interim Vacancy:
appointment from list Gubernatorial appointment
provided by judicial from list provided by judicial
nominating commission, nominating commission, for
until retention election remainder of term. Full Term:
at least 1 year hence. If Nonpartisan election,
successful, 6-year term. 4-year term.

Oregon Interim Vacancy: SAME. SAME.

Gubernatorial
appointment, until next
election. Full Term:
Nonpartisan election,
6-year term.

Pennsylvania Interim Vacancy: SAME. SAME.
Gubernatorial
appointment subject to
2/3 Senate confirmation,
until next election. Full
Term: Partisan election,
10-year term.

Rhode Island Gubernatorial N/A Gubernatorial appointment

from list provided by judicial
nominating commission.
Subject to majority
confirmation by Senate.

Life term.
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South
Carolina

High Court

Interim Vacancy:
Legislative appointment
from list provided by
judicial nominating
committee, OR
gubernatorial
appointment for
vacancies shorter than
1 year, and all for
remainder of term.

Full Term: Legislative
appointment from list
provided by judicial
nominating committee.
10-year term.

Intermediate
Appellate Court

Interim Vacancy:
SAME. Full Term:
SAME, save for
6-year term.

Trial Court

Interim Vacancy: SAME.
Full Term: SAME, save for
6-year term.

South Dakota

Gubernatorial
appointment from list
provided by judicial
nominating commission,
until retention election
at least 3 years hence. If
successful, 8-year term.

N/A

Interim Vacancy:
Gubernatorial appointment
from list provided by judicial
nominating commission, for
remainder of term. Full Term:
Nonpartisan election,

8-year term.

Tennessee

Gubernatorial
appointment from list
provided by judicial
nominating commission,
with majority legislative
confirmation, until
retention election at
least 30 days hence. If
successful, 8-year term
(full term) or remainder
of term (interim
vacancy).

SAME.

Interim Vacancy:
Gubernatorial appointment
from list provided by Trial
Court Vacancy Commission,
for remainder of unexpired
term. Full Term: Partisan
election, with 8-year term.

Texas

Interim Vacancy:
Gubernatorial
appointment, with
majority Senate
confirmation, until next
election. Full Term:
Partisan election,
6-year term.

SAME.

SAME, save for 4-year term.

Utah

Gubernatorial
appointment from list
provided by judicial
nominating commission,
with majority Senate
confirmation, until
retention election at
least 3 years hence. If
successful, 10-year term.

SAME, save for
6-year term.

SAME, save for 6-year term.
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: Intermediate :
High Court Appellate Court Trial Court

Vermont Gubernatorial N/A SAME.
appointment from list
provided by judicial
nominating commission,
with majority Senate
confirmation.

6-year term.
Virginia When in session, SAME, save for SAME, save for 8-year term.
legislative appointment, 8-year term.

12-year term. When out
of session, gubernatorial
appointment until

next session.

Washington Interim Vacancy: SAME. SAME, save for 4-year term.
Gubernatorial
appointment, until next
election, for remainder
of term. Full Term:
Nonpartisan election,
6-year term.

West Virginia Interim Vacancy: N/A SAME, save for 8-year term.
Gubernatorial
appointment from list
provided by judicial
nominating commission,
until next election. Full
Term: Nonpartisan
election, 12-year term.

Wisconsin Interim Vacancy: SAME, save for SAME, save for 6-year term.
Gubernatorial 6-year term.
appointment, after
nonbinding vetting

by judicial nominating
commission, until next
relevant election. Full
Term: Nonpartisan
election, 10-year term.

Wyoming Gubernatorial N/A SAME, save for 6-year term.
appointment from list
provided by judicial
nominating commission,
until retention election
at least 1 year hence. If
successful, 8-year term.
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