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SuMMARY/ABsTRAcr:

ln the last decade, the U.S Department of Transportation (DOT) has
abandoned its previously liberal. markel-oriented policies towards inter-
national airline competition. While the policies of the 1980s and 19ms
were designed lo maximize industry competitive dynamics so consumers
could benelit ftom ongoing improvements in price and efficiency levels,
rccent DOT policies have sought 10 r€duce compctition and entrench the
position of the largest carriers. These policies havc already lcd to lhc
consolidation of twenty-six previously independent transatlantic airlines
into three collusive alliances that would be virtually immune from future
comperitive challenges: in 2009. the DOT initiated a process that could
see twenty-thr€e previously independent transpacific airlines consoli-
dated into those three same collusive alliances. Wlile the DOT proac-
tively used "Open Skies" treaty negotiations in the 1990s to undermine
the ability oI governmenls to reduce consumer welfare through artificial
competitive bariers, recent "Open Skies" negotiations with the EU and
Japan reestablished that private, bilateral discussions between larg€ leg-
acy airlines and government officials could dramatically restiucture inler-
nalional airline competition in favor of those established legacy carriers.
While the DOT used antitrust immunity in the 1990s as a tool that al-
lowed small competiton such as KLM and Northvest to offer consumcrs
improved schedules and lower prices in previously underserved niche
markc6. since 2003 the DOT has used antitrust immunity to enlance the
market power of the largest incumbents, leading to pricing shifts lhat ap-
pear to have created multi-billion dollar annual consumer welfare losscs,

The abandonment of consumer welfare-bas€d airliDe antitrust poli-
cies and the sudden shift to unprecedented levels of intemarional airline
concentmtion was made possible by the DOT'S evisceration of traditional
antitrust immunity evidentiary standards. The DOT'S recent immunity
granls to members of the Star, Sk''team and Oneworld alliances were
based on willful non-eDforcement of the Cla''ton Act markel power test
a d lhe Hotizontal Merger Guidelines' requirement that applicants pre-
s€nt verifiable, case-specific evidence of public benefits in order to meet
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rhe 49 U.S.C. $ 41308(b) stipulalion that immunity be required by the
public interesl. The DOT has supplanted the need for vc fiable, case-
specific evidence with a series of arbilrary *rules' that cnsure that almost
any antitrust immunity proposal will be found to automalically produce
public benefits without any risks of creating market power. The most
important of these is "double marginalization, a rule which assc s that
cvcry lime an immunity grant reduces intemational competition, con-
sumcr pices in certain connecting markets automatically lall fifteen to
twenty-five percenl, regardless of actual market or compelitive
conditions.

This paper describes the process by which thc DOT has used rules
such as double marginalization to evisc€rate traditional antitrust evi-
dcntiarv standards. and argues that none of the posF2003 consolidation
of intemalional avialion would have be€n possible if the traditional pub-
Iic bencfiB or market power tests and the traditional evideDtiary stan-
dards had been enforced. Thc dispute over evidentiaiy standards
surfaced in late 2009 when thc ADlitrust Division of thc U.S. Department
of Justice (DOJ) objectcd to the DOT having rubber-stamped the Star/
Continental applicants' unsubslantiated benefit claims. The DOT em-
phatically rejecled the DOJ'S objections as an inapprop ate interference
{ith the DOT s aviation policy and bilat€ral negotiation prerogatives. a
position that was more fully articulated itr a recent Dean and Shane Air
nd Space Lai'yer commentary. which claimed that all recent DOT deci-

sions were fully consistent with longsaandhg pro-consumer. pro-competi-
livc policies, and attacked the DOJ and Congressional critics of the
DOT'S antitrust approach as hostile !o the interests ol the US airline in-
dustry. This paper argues that the policies favoring extreme concentra-
tion and thc effort to render the public benefits and Clayton Act tests
meaningless reflect a major policy shift towards more active govemmen-
tal management of airlire industry structure, and represent a counter-
rcvolution against the liberal airline competition policies of lhe 1990s.

l. EVTDENCE JusnrylNc ATI GRAr\Ts: "Copy/Pasni ^s
A^*TITRUST JLjRISPRUDENCE

Airlines applying to the DOT for antitrust immunity (ATI) must
deet the strict section 41308 "required by the public interest" standard
and prove that immunity " is necessary...  to achieve important public
benefits" that "cannot be achieved by reasonably available alternatives
that are materially less anticompetitive."r The burden of proof for public
benefits rests with the applicants.r and the Jtorizontal Merger Guidelines

L J9 U.S.C. $S 413{13(b)-;U309 (20U6).
2 Joinl Application of Aserican Airlincs.lnc.. Bntnh AiNays PLC. Fnna'r OYJ.Ib€na
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defines the evidentiary stardards that efficiency claims used to meet the
public benefits tesl must meet:

lThe applicants mustl substan(iat€ effici€ncy claims so that the Agencies can
verity by rcasonable means thc likelihood and magnitud€ of each ds€ned
efficicncy, how and when each would be achievcd (and any costs of doing
so), how each would e dnc€ rhe mersed 6m\ ability and incentive to com-
pere.  and why eacb qould be mcrger  speci6c.
Efficiency claims will not be considered if they are vague, speculative. or
olherwise cannot be verifi€d by reasonable m€ans.3

Since ATI eliminates competition in the same manner thal a tuII
merger would, immunity cannot be granted unless the DOT conducts a
Clayton Act test ofwhether ATI would create or increase market power.4
'[he Antilrust Guidelines and the Horizohtal Meryer Guidelines dehne
these standards, including the need for evidence demonstrating the ab-
sence of risk lhal it could "harml] competition by increasing the ability
or hcentive . . . to mise price or reduce output" in atry relevant market5
and evidence that mark€ts are fully contestable, so that "entry would be
timely, likely, and sufficient in its magnitude and scope to deter and
counteract the comoetitive effects of concem."6

ATI evidentiary standards became a public controve$y in mid-2009
when the DOJ identified oumerous instances where the DOT'S Show
Cause Order in the Star/Continental Application for antitrust immunity
failed to support its findings with the "detailed and fact-intensive analy-
sis demanded by lhese evidentiary 5landards. including:

. "mhc Applicanls . . . mad€ no showing lhat luch entry lthat could curb
any anli-comperirive ahusel would be rimely. Iikely. or :uttciert . . . : ?

. {tlhe IDOTI Order contains no analysis of the conpelitive effccts of

L(re6 Adreas de Espana, S.A., Royal Jordanian Airlines uDd.r 49 U.S.C- 0S 4130E-,11309 lor
App.oval of and Antitrust lnmunity for Alliance Agteemenls. Joinl Appli@iioo of Ancrican
Adnes, lnc. and Bridsh Aituays, PLC und€r 14 C.F,R, Part 212 and 49 U.S.C, S 401(ri) for
Anended Slalemcnls of Authorization, Doctet No. OST-2008.0252, Order 2010-2-8 u l0 {Dep\
or TraBp. Feb. 13,2010) hereinaftcr Onc*orld Show Causc O.derl.

3. U.S. DEp r oFjusncE & FED- TRADE Cow N. HoRrzos^L MERGER GTTDEL'N6- al
l0 (2010) lhe.eiMfte. HoRzosal MERaER G@ELNES].

4. See Clayton Act S 7. 15 U.S.C. 5 18 (2010)-
5. U.S. DEp'r oF JlrtcE & FED. TRADE Cow N. Al{1mur GuDEr.NEs ro& Cor.LAB

oknols AMoNc CoMFmroRs. at l'4. l0 (2000).
6. HoRrzoMAL MERGER GLDELTNES, rzpfa note 4, at 28.
?. An Calada, Aurrian Group. Brilish Midland Aisays, Lrd., Continerlal Anli.es. I!c.,

Dcutsche Luflhdnsa AG, Polxlde LDie Lotoeise t l S.4., Scandinavid Anlnes System. Swiss
htematioml Ai. Lines. Lld..TAP Air Porlugal, Uniled Airlines, Inc. JoiDt Appli..lion to
Anend Order 20(t-2'16 Dder 49 U.S.C. S9.11308 dd 41309 s s to Approvc and Confer
Aniitrust Inmunity. Dcket No. OST-200E{D34, Cometrts of tb€ Dep'i oI J6fie on rhe Shov
Cau* Ordcr ar 8 (Dep1 or T.a.sp. Junc 26- 2OO9) lhe.eanaficr Sra./Contilcnt.l DOJ Con-
mentsl (public vesion).
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immunizing the non-transatlandc inte.national operations of Conlin€ntal

''Jllhc Applicants have failed to show that nonstop entry would prcvent
fare increales by Cotrtinenul and its imnunizcd Star ATI panncrs in
overlap iransadanlic marketsi e
''DOT citcs the Applicanrs' aiserlion rhar rhe A++ 'intcgrated' v€nlure
will enable ils panicipants to 'pool resources ro achieve subsidtial elfi-
ciencies and cost saeings.' ...In DOJ'Sview' it is nol sufficiert, however,
merely ro point towards claimed b€nefiti rarher fte Applic&rs need lo
demonstrate that imtrnity is re.Arzry to achicve them. In this rcgard.
rt'c ApplicaDts fall shonr"'o
''[lihe Applicants present no cvide.ce howcvcr. rhat cuslomers will re-
ceivc quanliladvely or qualilatively different service if Conthcntal re-
ceives anlitrust immunity . . . compaJed to whar woold be provide.l if
Continental n€rely interacted with the level of cooperation €rpccted of
any memb€r of th€ broader. non-imunized Star Aliance: tr
''ltlhe Applicants aiso suggesr. without evid€ntiary suppon, thal consum-
crs benelil from compelition between alliances. pardculdly inmunizcd

"[t]he Applicants ovcremphasize the likelihood that immunily for the
proposed alliance will substantially reducc double marginarizatior Jexlra
markups imposed oD joint faresl. . . . In fact using 2005-2008 data, DOJ
has found thal comecting fares otre.ed by non-immunized a[ian€es lor
lransallantic routes ar€ no more expendve than fares off€red br immu-
nizcd all'ances: r1

"ltlhe analyiis underlying DOT s corclusions on carve ouir is unclear.
Thc Order declines to carve our tbe ovcrlap transborder routes in which
Coniin€ntal and the Star ATI members currently compete on a nons(op
basis, wilhout citing evidence frorn the reco.d descnbing the public benc,
fits likely to result from coordination on these roLrles. . -. [T]he Order
cites no evidence ro suppon revokiDg the lF.ankfurt Chicago/Washing,
lonl carve outs b€yond the Applicats o$1l s€lf-scrving sratemenrs. The
Applicanb do trot provide spccific evideDcc or quanlification of dinin-
ished €fficiencies or consumcr value, even though Slar membeE have
long operatcd care outs imposed as pan of prior ilmudty grantsi'lr
"DOT dismisses concems abour the scope o{ lhc immunity on the
grounds that the olher Star pann€B have had Slobal imunity wilh cach
othe. for many yean. Therefore DOT concludes that it'has enough in-
formation to anallze the alliance plans' md rhar renricrhg the s.op€
here would unJairly disadvartagc Continental.. .. DOT does nor cire rhe
'other informalion'it relies upon to analyze the alliarce plans. flordoes it

9. Id. ar 25.
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explah how Continental, or xnore significandy. consumers, would be
harmed by the lack of global imnu ty. rj

The Star/Continental cases brought to light an irreconcilable gap be-
tween the DOT and DOJ approaches to airline antitrust jurisprudence.16
In Star/Contitrental, the DOT had not required the applicants to present
verifiable, case-specific evidence, and did not undenake an independent,
objective evaluation of the applicant's claims.l7 In fact the DOT Show
Cause "finding" that immunity would create public benefits consisted of
nothing more than a verbatim repetition of the claims in the applica-
tion.ri The DOT'S public benefits methodology was literally nothing
more than "copy and paste." The DOT'S app.oach had be€n no more
rigorous on the other major ATI cases of the past decade. But until the
Star/Continentalte and Otreworld cases2o in 2009, no outside parties had
ever commented as to whether these approaches were consistent with the
law or established review standards.

The DOT attacked the DOJ evidedtiary concems in its Final Order
as an inappropiate attempt to $dermine its intenational aviatioD
policies:

Wer€ wc to suddenly change our af,titrust immunity ard public intcrest ap
proach. as DOJ sug8ests, the credibility of tbe U.S. government with ils if,
l€malional avialion partners would be significantly compronised and our
abilily rot orly to reach new Open-Skies agrcenents but also to maintain
thosc as.eements that we have alrcadv achieved would be utrdermined.,r

15.  ld  a t  41n. loq .
16. 5.e Irne.alrl Thc Civil Aeronauris Bodd SuNer Acr of 198a. Pub. L. No. 9ii--143. 98

Stat.1703, 1703'1705 (1984). The Actdivided anlne an1i1rusr rcsponsibililies between the DOT
.ndtne DOJ, giving rh€ CAB saurhoriry to exemp t in terndtiolal airlincs from rhe anritrusr laws
(utrder certain odniont to thc DOT. but giving rhe DOJ authority oler all n.rges bet*een
US a nes. Whne tle DOT hd fiml aulhority. the DO, is requi.d io conme.t or all atline
An cases. just 6 the DOJ is .equired lo solicit DOT ilput on ai.linc me.ger ces.

17. Sc. Air Canada. Alstrid Group. Britisb Midland Aiflays, Ltd., Conthental A ines,
1.c.. Deutsche Lufthansa AG, robkie Linie Loheide Lot S.A., Scandi.ayian Airlin.s Systen.
Swiss Internatioml An Lines. Lrd.,TA! Air Porlugal, Unned A nes. Inc. Joint Application 10
Ametrd Order 2007-2-16 onder .t9 U.S,C. $0 41308 ard 41309 so a to Approve and Conrer
Anritrul Imuairy, D6lGr No. OST'2m8-0234, Order 2009-4'5 ar C25 (Dep\ of Transp. Ap..
7, 2m9) lhereindter Sta./Coodnenlal Show Cnls Ord€r]; An Canada, Austrian Croop. Bnlnh
Midlad Airways, Ltd.. Contine al Airlines, Inc., Delrsche Lutthansa AC, Polskie Linie Lotnc-
icze Lot S.A.. Scandinavian Airlines Sysrem, Swiss lliernational Air Lines, Ltd.,TAP Airtorlu'
gol, Udled Airlircs.Inc. Joinl Application toAmend Ord€r 2007'2']6 under 49 U.S,C. $5 41308
dd.11309 $ 6 lo App.ov€ and Conlc. Anlitrut lDdutri(y. D@Lct No. OST-2008-02-14. Order
2009 7 l0 at 1G11 (Depl of TrNp. July 10.2m9) lbereinafter Sra./Continenlar Final Order].

19. 5c. i./, at 6 (sumnarizing conncnc nad€ by oltside partiet
20. .S?, Oneworld Show Casc O.dcr. rrp'a nore 3, ar 7 8 (sunmarizing comneDts sdc by

21. Star/Conrirental nnai Order. rlrrd nore 18. ar ll-
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The DO'I made no attempt to justify or explain thc evidentiarv ap-
proaches that the DOJ criticized. and only made minor concessions to the
separate DOJ argument thal overlapping, nonstop routes which would
lose compclition should be carved oul of the final immunitv grant.zr
Press reports suggested a healed dispute between the two dcparlmenls
that echoed these competing "antitrust evidentiary standards" ve$us .-in
lernational aviation competition poticy" positions. a debate that required
mediation ftom President Obama's chief economic adviser- Lawrence H.
Summers.23 Filings in the Oneworld case use more measured language
but the gap between the underlying antitrust approaches has not
diminished.,l

Il, "ANTrTRUst EvrDENrrARy STANDATaDS ' VERsUs ..THE FL! LRE
oF GLoBAL AvrATroN"

In a recent commentary in the Anerican Bar Association s ,4iJ. drrl
Space Lawrer, Warcen Dean and JeIl Shane presented a fuller articula-
tion of the 'aviation policy" side of Ihis disputc.25 The Dean and Shanc
commentary diredly echoes rhe DOT'S response to rhc DOJ's Srar/Con-
tinental criticism, claiming an unbreakable link between the DOT s role
in negotiating aviation trealies with foreign countries and i1s role in en-
forcing US antitrust laws, and defending the DOT'S jurisdjction over air-
linc ATI cases.26 Dean and Shane point out that Ihe current
jurisdictional a angements this linkage facilitated were thc negotiarions
o i  l h L  l u o r ' \  i r e d l i e c :  _ l f  l h e  U . S .  g o \ e r n m c n l  $ a 5  l o  a i t e m p i  t h r o u g h
diplomacy to move its aviation trading partners cohercnlly toward a more
market-based and pro-competitive regime, it was essential that the anti
trust exemption authority be vested in the agency prima lv responsible
for the development of U.S. international aviation policy. rT They por-
Iray the dispute as a rearguard action led by the DOJ and certain Mem-
bers of Congress aqainst the liberal regime initiated by the original 1990s*Open Skies" treaties.2s In Dean and Shane\ view the DOJ and others

2 2 . . t e d r d . a t l l i 2 1 .
23. Se. Srephen Lnbaron, ,4 ntitru! Chief llits Resislanc? i" Crd.ll,n.". N.y. TrM.s. Juh

21. 5c. OneNorld ShoN Cause Order. !l],.a nole 3, at 8-9.
25 S.. wafen L. Dcan. Jr & Jelftcy N. shane. //lid,.cs, tn}runin\ .nd th. L' tr. ti

Aridrn,n.22 ArR & SparE L^$. l. r (2010) bereirrafter Dean & Shuej.

2?. 1zl ]1le quenion is whether rhe DOT is nilt using its nrlernalional ATI anthorit! 10
creale a 'more ndrket-based and pro{omp€dile regjmc. as it did D rhe t99O s

28. S.c id. at 17i Delining Open Slies, Dockel No. .18130, Ordcr q2 8 13 al I (DeF1 of
T.arsp Aue. 5, | 992) lhereinafter Definilg Open Skies]. A tult tht or Opetr Skies aviarion trca
llcs is alailable otr the Departmert of Sr.re websitc at hrtp:1/w*,*,.srate .eov/ci.cbirts/rnhrr!rd
11,1805.hhr
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critical of recent ATI decisions we.e undermining what has been "a major
aviation policy success story" because of their "outdght hostility" to the
interests of the US airline industry which had blinded rhem to the many
"benefits" created by immunized alliances.ze

Dean and Shane reframe the discussion away from the lax vercus
dgorous evidentiary standards question posed by the DOJ by claiming
that the DOT'S pro-alliance agenda is critical to the future of aviation.s
They describe the 1992 U.S.-Netherlands "Open Skies" Agreement and
the resulting Nonhwest/KlM alliance3r as "the template for a major
transfomation of international aviation" and claim that the resulting
"confluence of Open Skies agreements, alliances and ATI has spawned a
fundamental reitrvention of the global air transport industry." and even
assert that "the emergence of allianc€s-and pafticularly immunizcd alli-
ances-arguably has represented the most important development in the
industry since the introduction ofjet aircraft."r, Even though the DOJ'S
comments were stricdy limited to evidentiary standards and said abso-
Iutely nothing about any ofthe DOT policies Dean and Shane favor, they
feel that the DOJ'S cornments threaten this "more efficient and competi,
tive global aviation system" and ihe outcome of rhe DOT-DOJ dispute
"will have profound implications for the future oI commercial aviation."3l

Dean and Shane do Dot directly acknowledge any of the DOJ s spe-
cifrc Star/Continental evidentiary concerns. but they assert that whalever
objections the DOJ might have had are wrong because the DOT findings
fully satisfied both the public benefits and the Clayton Act market powcr
tests.s Thus, the two parties have used the same legal requirements and
the same case evidence to reach exactly opposite conclusions- the DOJ
said that the DOT's findings were hopelessly deficient while Dean and
Shane say that the DOT'S findings in Star/Continental were completely
cor6istent with the law, and ATI could not have been granted in these
cases udess these tests had been properly administered.3s In order to

29- ,t ? Dean & Shan.. rxpfz nore 26. at 1, 1?.
30. 5€e 14 at 18-19.
31. An T..nspo.l Agrceoenr, U.S.-Neth., Ocl.14, 1992, T.1,A,S. No. tl9T6iNorrhwest An

lin€s KLM Royal Dutch Aillines Joint Applicado. Ior Approval and Antitrust lmunity oi an
Agr€eneDt PuFur.t to Scctiotrs4l2 a.d 4t4 ol the Federal Ariation Acr. !s leended. D@ter
No. {342, Order 93 1'11 (Dep\ of T.aN?. Jan ll, 1993) Iherei.aft€r No h*esL/XLV Fidal

32 Detrn & Shane, Jrpra note 26, al 1?-18.

34. Se. id.ar 19'20.
15. Star/Continetrlal DOJ Coome.rs. s{p/a nore 8. at 29,30; Dean & Sha.e. .tuprz nore 26.

al 19 ( ATl will be awarded only where the applicants can denonsrrate that the public bcncfils
likelt 10 floN i.on lhe alliarce wiu bc siSnificant , in keeping wilh th€ positiyc etrecrs DOT
dcscribed in ils 1999 md 20ql reDor$,..d rhal thos€ beneits would nor nateriali/€ wtthour a
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make sense of the competing views about industry consolidation and the
future of global aviation, it is necessary !o explain these opposite and
incompatible views about the case evidence required to show significant
public benefits and the maiket power needed to sustain anti-competitivc
p clng.

III. "AvrATroN Polrcy DRrvE-- BrI-ATERAT-S" VERsus "BTLATERAL
DRTVEN AvrATroN PoLrcY"

Dean and Shane's paper does not defne the DOT'S specific interna-
tional aviation policy objectives that are being threatened by the DOJ
and others, aside ftom these general references to the promotion of im-
munized alliances. There are no references to post-1999 DOT poiicy
analysis of the virtues of increasing the size and market share of immu-
nized alliances beyond their 1999 levels as these do not exist. They argue
that the DOT'S policies and its ATI decisions "have been a major public
policy success story for consumers, global airline competition, and the air-
line industry itself;" although the article does not cite any post-1999 evi-
dence of consumer/competitive benefits, or any significatrt induslry
service or productivity gaiDs.36

The DOT policy objective at stake is the use of ATI to consolidate
previously independelt intemational airlines into three collusive alli-
ances, a policy radically differcnt from what the DOT was pursuing when
it approved Northwest/KlM in the mid 1990s. Dean and Shane citc
"DOT'5 savlT administration of its power to coDfer ATI"3? as a major
policy accomplishment, but are unwilling to openly admit that current
ATI policy is designed to reduce competition, or to openly defend thc
new policy on the basis of evidence that the risks of reduced compelition
are fully offset by tangible consumer benefits. In fact, Dean and Shane
are unwilling to admit that there has been any change in the DOT'S inter-
national aviation competition policy despite the obvious contradiction be-
tween the DOT'S current policy of active government intervenlion (via
AII) to massively reduce the number of intemational competitors, and
the 1990s "markct-based and pro-competitive regime" that they used as
justification for an "aviation policy" driven approach to antitrust
enforcement.33

Dean and Shane's defense of the linkage between the DOT'S anti-
irust and bilateral regotiation authorities attempts to reverse the horse

16, Dean & Shde,.epfa note 26. at 21- Thc only obj€ctive (bot prel999) evidcncc cited
by DeaD od Shme ar DOT revi€ws of the nid 90 s ibpa.ts of tbe onginal ATI gants. /,/ ar
19 n,21,

18. /l. at 18. The iDpacB of reem ATl decjsios on coD@ft.atiotr wil be dcudcnted in
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and the cart. In the 1990s, the DOT'S bilateral negotiations wcre a means
of implementhg its "markeFbased" competition policies. policies that
were grounded in lraditional antitrust logic based on consumer welfare
and industry efficiency. and closely aligned with the domestic competition
policies enshrined in lhe Airline Deregulation Act.3e Today. the DOT is
conducting bilateral negotiations about the fulure struclure of the inter-
national airline industry with other governments and the large incumbetrt
carrieA, and then tailoring antitrust findings to support those agrce-
ments.4o Deao and Shane argue that competition (antitrust) decisions
should be totally deferential to industry structure decisions reached dur
ing those private negotiations, even when those "policies" are not mar-
ket-based. arc not aligned with the consumer welfare/indusrry efficicncy
logic that is the basis of the Airline Deregulation Act, and cannot be.ius,
tilied on the basis of the objectives and benefits of 1990s aviation compe-
tilion policies.a'

Dean and Shane ar€ advocating a lundanental shift from Ihe mid-
1990s approach - what could be termed "aviation competition policy
driven bilaterals" - to "bilateral driven aviation competition policies," the
opposite of the mid-1990s approach.a2 The large intercontinental alliance
carriers such as United or Air France would naturally favor "bilateral
driven competition policies" since they are ideally positioncd to influence
the officials responsible for these bilaterals and often participate directly
in the bilateral negotiation process. The "aviation competition policy
driven bilaterals" approach of the 1990s made the interests of the large
intercontinental carie$ subsidiary to broader issues of consumer welfare
and overall industry efficiency.

IV. "BILATERAL DRrveN Arqnrnusr EN.oRCEMENT" VERsrJs
"EvrDENcE DRTVEN ANarTRUsr ENFoRCEMENT''

The "antitrust evidentiary standards" counterargument that will be
presented in the balance of this paper is that the DOT has radically rede-
fined the traditional evidentiary staDdards, hollowing them out 10 the ex-
tent that almost any ATl/consolidation proposal being discussed by the

39. sec U.S. Dep t ofTr.nsp. Ofiic. oI HeannSs Competnivc MkB. oI An Asp., Dockct
No. 36595- onler 8212-85 ar 131 (Dcpr ot lr.nsp. Dcc- 16. 1982) ( In enactins rhe AnUn.
Dercgulation Acr. Congress direcred that control ofthe air traospoflation svstem be rcrurned to
rhe markeDlace, we have consnbndv held lhal a pafl ot tbe rctlrn to markcl conrrol n cxpo-
sure of peiicip{nls .o thc antirrust laws.6 thar elposlre cxists id lregulaled indlsirics. ).

40. Thn *as inc app.oach rbll rh. liberal Open Skics regimes werc dejgred ro eliminate.
.ts? Clroo WrNsroN & SEwE\ MoRRrsor. EvollroN oF r!! Arkt NE INDUSTRI 147 50
(1995): Jelirey N. Shde, Under Sec y for Policy, U.S. Dep\ oITronsp.. An Tronspon Liberaliza-
t!on: Ideal and O.dcal 1l-12 (Dec. tl- 20051.

ill. 1". Dcan & Shan. rrp.a nole 26, ar 19.
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industry will automatically be found to produce sigficant public benefits
and to pose Do risk of anti-competitive pdcing. Just as Dean and Shane
have no posC1999 evidence supporting their policy prcferences. none of
the rccent ATI applicants have presented any post-1999 evidence of ac-
tual public benefits, or thc actual absence of market power,r3

The traditional need for verifiable, case-specific evidence of public
bencfits has been nullified by a DOT position that ATI applications auto
malically create approximately fifteen to twenty-fiv€ percent in pdce re-
ductions in connecting markets. in each and every case irrespective of
market or competitive conditions.s This positioD is based on a theory of
structural barders to efficient pricing klown as "double marginalization."
a theory supported by a single study prepared by a paid advocate for one
of thc ATI applicants, and based solely (like Dean and Shane's policy
argumenls) on pre-1999 data.as The DOT has based all public be[efits
findings on this position, has simply igrored evidence that the logic and
evidence underlying the rule is deeply flawed, and has ignored all .ecent
evidence contradicting the rulc.r6 The DOT also based its public benefit
findings on a second rule establishing that claims the applcants will bene-
fit from a grant of ATI can be accepted as proof of significant "public"
benefits, even when the applicants have not documented or quantified
the claims, and even where there is no evidence that overall consumer
wclfare or industry efficiency actually improved.aT The DOT has aban-
doned the traditional need for pricing, entry barfier, and market contest'

43. .t a e&, Amencan Airline$Britbh AiNays lbena FDan-Royal Jordanian roinr Ap-
plication for Antnhst l.rmDnity, Docket No. OST 200&0252, Applicarion (Dcp\ of Transp.
AuB. 15.2008) Ihereinalter oncworld ATI Applicationl; Joilt Application to Amcnd Order
2007 2  l6under49U.S.C.S$ 4 l308.nd41309soastoApproveandConferAnt i fus t lmmuni ty ,
Dockel No. OST-20$8-0234. Applicalion (Depf of Transp. Juiy 23.2008) lhereinrft€! Statcon-
rincnral ATI ApPlicarionl.

4.1. Sr Otreworld Show Cause Ord€r lrprl nore 3. al 31, Ex. JA-19 (citing lo Jan K.
8rleck.er & w' Tom Whalen. The Pricc Eilecls ol htemational Airline Alliances. 43 J.L. &
E.r,N. 503.503-15 (2qD) (estimalirg an avcrage 5% tare reduction in antitrust-innlne ali'
an.es ge.erallv and an alerage 15% Iarc rcducrion in dri-trust immunc allianes for _b€hind-

rhc'gatcway markets)): .,an K. Brtc.l<net, ,ne,nationat Ai,hrcs in &e Ase of Alliancet: The
Itllec\ ofcodeshati"B and Antit^Bt lantuinr.as REv. E or. sr r. 105 (2ml) (cnimating a
*ve.tee! to lhirl! perenl redldion cff€.r i. interline airf&es fron anline coopelation)i W.
Ton Whalen. A Pocl Data Analysis of Code Sharing. Antnrut hnu.ity. rnd Open Skies
Ttellies io Itrtemational Aviation Mfikcrs. l0 R!v. oF I\DUS. ORG.39, 39-61 {2007)1.

.15. .trz gz,erali] Ja! K. Brucckner & W Ton Wlalen. Thc Pnce EiiecLs of Internalional
Anline Aliances.,13 J.L. & E(.oN, 50]. 50145 l2lxxJ).

46. The DOJ presented oriCinal srrrisricsl a.alysis contradicting the Brueckrcr ald V\,!alen
Iindings using 2005 2008 dara in onc cose and updated 2008 data in another. Srar/Contineolal
DOJ Commenb rrpra notc 8. al 49i Joint Applicatior oI Amen.an Anlnes, Brnish AiNays.
lberin, Finnair, Royal Jorddian under 49 U.S.C. S$ 41308 ud 41309 for Approvalolatrd Anti
t.usl ]oounitv for Alliae Agreencnts. Docker No. OST-200905z Comerts oi the D€p1of
Justicc at 26 27 (Depl or T.ansr'. Dec.2l,2{D9) (public ve6ion).

47. .Jea Oneqorld Sho* CaGc Order !.r., rcte 3, at 3G31.
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ability evideDce showing that ATI grants meet the Clayton Act market
power test, because of a third arbitrary rule that market power cannot
exist in any broadly defined market that has three competitors and an
"Open Skies" treaty.as

By gutting, but not formally elimiiating, the public benefit test of 49
U.S.C. $ 41308(b) and the darket power test of the Cla''ton Act, the
DOT maintains the superficial appearance of following the law, while es-
tablishing a process whereby ATI and consolidation proposals can be ap-
proved much more rapidly. Because applicants tro longer need to present
verifiable. case/market-specific evidence, almost any plausible ATI pro-
posal would automatically meet the redefiDed standards, and opponents
camot challenge applicatioDs based on case/market-specific evidence. As
a result, bolh the DOJ and Dean and Shatre can cite the same public
benefits and market power requtements and rcach completely opposile
conclusions about the legitimacy ofthe DOT'S r€cent ATI findings. Dean
and Shane favor the DOT rules gutting these evidentiary standards be-
cause they favor much greater consolidation among intemational airlires.
and recognize that lhe "aviation poliry" objective of vasdy increased con-
solidation could not be implemented under traditional standards.ae How-
ever, Dean and Shane are unwilling to openly acknowledge that the
DOT s pro-consolidation decisioDs depend on tiese new rules or that the
DOJ and the other parties they attack in their article might have reasona-
ble l€gal objections to the DOT'S rules independent of any opinions
about aviation policies or specific consolidation proposals.so

While "double marginalization" may seem like an arcane rule. it has
already had a bigger impact on airline competition than anything that has
occured since the 1944 Chicago Convention established today's legal
lramework for international aviatioD. A brief review of the historical de-
velopment of collusive (immunized) alliances and their impact on North
Atlantic competition will provide some useful context for the subsequent
discussion ofhow the DOT'S recent ATI evidentiary rules were critical to
the receDt increases in industry cotrcentration,

V, THE EcoNoMrcs oF INTERCoNTTNENTAL ALLTANCES

The economics and competitive dynamics of intercontinental airline
markets are markedly different from shorter-haul domestic and reglonal

.18. ,54 Sld/Continental Sbow Catr* Order. ropla note 18, al 2: One$orld Shor Cary
Order rrrr. note 3, rr L

.19, ,t0s DeaD & Sh.nc. rlpra note 26. ar 20-21.
50. .tee Slar/Continertal DOI Comm€nts.pr.a note 8. at 8. As dGcussed in section L tie

DOJ\ comncnrs in th€ Srar/CoDtinental cas were stnctlyfcused on ihe DOTs Lilur€ 10 sup
porl ir\ findings wirh evidence tn.t net Ho.nont.l Merge. cuid.lincs stmdddsi the DOJ did
not oflcr any coments 3bout lbe general nen1s of aliarces or any DOT aeiation policies.
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markets.r' All of lhe "aviation competition policy" and antitrust issues iD
these cases strictly apply to the intercontinental sector, which accounls
for over half of the entire global aviation business. Any discussion of
those issues must rccognize that because of both natuml and artificial
barriers, it is much morc difficult for "market forces" to dhcipline com-
petitors and spur productivity in intercontinental markets.

Domestichegional (narow-body) carrie$ focus on much smaller
market segments. and the "low cosl" (LCC) models that dominate those
markets are h:ghly flexible, require relatively little startup capital, and
can operale sm[]l nelworks efficiently. Intercontinental carrien have
hugc initiai staflup costs and require very large scale opcrations. includ-
ing large fleets of wide-bodies, global marketing capabilities. and a very
large hub-based route nelwork in order to leed passengers onto and be
tween those wide-bodv aircrafl. Since these hubs must be in very large
citics with a strong local dcmand for intercontincntal travel, new entry
into this sector has been entirely limited in recent decades to airlines
based in newly developing economies in East Asia and the Persian
Gull.s2 These natural baniers are augmenled by other totally artificial
entry barriers established by governments in order to protect incumbent
intercontinental airlines.53 Most governments around the world have es-
lablished highly liberal cntry and picing rules for domestic and regional
markets, but aclively intervene to rig market rules 1() prolecl the air-
line(s) sefling as their "national champion" in intercontinental markets.5a
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51. Inrercondrenial nrarters are deiined ascitypansnore tha! 3000 mnes apart. In alnost
all.ases. Inlercontin.ntal scnice i'rvolvcs lhc uc oflong-haul, side-bodyaircrall. allhooshpas
sengers oilen comecl lo lhese aircraiL lion shorl haul. ndnos bodt aircrart that also.arry do'
menrc/regional pa$engetr. Domestic/rcgional markets indude 'iniernaiional" 

Gross bordei)
serice opernred on the s.me basis !s domesric serviccs (forcxamplc intra-Eu. USA to Can.dr/

52 Only rbnr oi thc traditional network airlines currenlly operatilg interconinenlal scF
viccs cnlcrcd long-had nrarkets sithin the lasl fiieen years (Qaldr, Ethiad (UAE). Jel Aina$
(lDdia) and BMI (UK)), while only tNo largenet*ork c.riers exn€d imercontinental markels r
lhal pcriod ( I $4. Canadian). The handlul ol roday s snall, non network clri€rs thar rnst en-
lered inlerconlinental markcts in thc laslfiftccn vears (mostlv leGure cariers such .s Blue tano
Gf,a 0ialy). Monarch (UK). and Air Tahiti Nui) was oflser by lhe elit oi olher small non-
nelwork carids (ooslly flag carrlctr of small count.ies such as olynpic (G.eece). JAT (Yugo
slalial. and Tarom (Ronania)). ln sev€rai olh* cascs there \!as a one-roFole replacenent or
dalional cafic^ troviding longhaul service (Sviss lor Sw$sair. TAM lor vang ( Brazil). Aerosvrt
tur Air Ukraine, and Conririasa tor VIASA (v€nezucla)) lhat had no inpact on the orerall
competnivenes oI irlercontinental markets.

51. Je. John M. Nanncs. Dcplle Assistant Auomey General Andursr Div., LJ.S. Dcpl of
Justi.c, Ilc lmpodance oI EDrr] Conditions ir Analyzi,rg Airli.e AnlitrLsl lssues 3-5 (July 20.

sl. D.hd-i\otthwe! irlerset: Hearins bef..e the SuhLohn. an Avidion .fthc H. Transp. &
Inftastnrcnoe cotnn..I\0th Con-q (2008) Gtaiemcnt oI Hubert Horan).
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Toble 153

Because of these natural and artificial barriers. intercontinental mar-
kets are not contestable. As shown in figure 1, there has beeo no growth
in the number of intercontinental competiton in thirty years, even though
this is the most profitable and fastest growing part of global aviation; all
of the dynamic industry gro$.th and increased competition observed in
recellt decades has been strictly limited to domestic and regional (nar-
row-body) markets.s6 All of the recent merger and immunity cases since
2003 are designed to increase coDsolidation within these already non-con-
testable intercontinental markets, and would have no impact on the over
70O airlines serving the forty-five percent of global demand in shorFhaul
markets.sT "Industry €offiolidation" advocates, following a process de-
scribed in the balance of this section, are attempting to rationalize most
of lhe 100 airlines seflhg the fifty-five percent of global demand in inter-
continental markets into just three global alliance groups.

s5. Traliic dara in hblc 1 is lron . propnetary dalabde c,catcd by the author tron raw
dan publthed in lDfl Air Transp. A$ n. 52 woRr.D ArR TMNsp, Sr^n c (2m8) (on nlc
$irb aurhor) lhcrcinafid wou ArR TRANSL sr^rrsflc (2m8)1.

56. -S.. Hube.r Horan. 4 a-r nsoli.lation Occa6, it Would Reverse De&des ol A ine His-
rdry, AIRLTNES lMr.. Jan.2009, at 56. Sca drra WiUian Swan. MbwdastadinEs Abad A i"?
Gfa'rrlr,13 J. oFATRTR^Nsp. McMr.3.3-4 (200?). Swan reached a similar "idduslry co.solida-
fon n a frwh" coDclulion bed on data shoring gros,th in aggregatc nn&et demand dd ser'
licc lcvcl$ had been achicv€d wilhout .ny majo. inc.cases in Hc.findabl na.ter con e.tratio!
indcxcs, Ho*ever. $is analysis did lol loot at @hp.ritive enrry/cxir data. ard lhus wo'id rol
havc captured the cnorhons differeoces sboM in figure t belw€cn thc conpetitivc dynanics of
long-h{'rlnarkets (whcre bolhentry and cxit is exliemely ree, and ftc.el groeth in lhe ruo'
bcr of compelitoB 's close to zelo) atrd rhort-baul markels (*ilh bish levels of both entry ad
errr an.t strory Det growlh in rhc numbcr o{ @npctito6). See itlru nore 59.

57. Scc wolu ArR TRAn.'sp. Sr^rrmc (2008). nrpla rorc 56.
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The lwo types of alliances between intercontinenlal aitlines have to
tally different economic and competitive charactcristics. although Dean
and Shane and most other observers discuss the benefits of 'al1iances" as
if these distinctions did not exis|se Non-immunized "Branded Alliances"
operate globally and cmphasize products such as frequent flyer reciproc-
itr, codesharing, common teminal and lounge facilities. and other lorms
oI mutually beneficial irterline cooperation that existed long before the
current alliance structures were developed.60 "Collusive Alliances" were
first introduced in 1992. and are cufiently only found on the Norlh Atlan
tic.6r Since their members havc anlitrusl inrmudtv to collude on oicins

58. Dara in lhe graph is from a propnetary drlabase oi all hinoricalpasseqer airlines oper
ating undcr uniqle ancrail operator certificates. Dataincludes all atrlines operahg atrfattsnh
rt least 50 serls and all anlines opcrating ar least t5 smaller ancralt. The data does not reilect
lnv reduced conpetition due to AII; ror cxample Uniled and Luithansa are counted as lully
independeni ahines (on iile with authot.

59 S(e Dean & Shane. rup,r nore 26, al t7 18.
60. Slar/Co inemal DOJ Commenrs. rrplo nore 8. al 3 5.
61 Tbe connents in ihn sccrion are based on my experience developjne the o.iginal

Norlh*cstKLM alliance nelsork lhat bas s€rr€d as the template lor all subsequenl Nortn At
lantic alliances This includes various intcrnal marketstDdres conducted lbal were used toberter
underund the conpetitive nmpacrs ofrhe inirial alliance schedlles and tojustif funher cxpun
siod oI alli.nce operaiions. I aho{orked on the Swissan Sabena Della alliance t od lhe Elro
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and capacity, the Collusive Alliances requite careful
while the Branded Alliances do not.

[Vol. 37:251

antitrust scrutiny

CollEve A|li.nc
-Lidired ro North Allantic

Global Excellence (Delta) 1990 (x) KL led aniancc (NorthwNr) 1992G)
Slai (United, UsAirw.ys. 1997 sRled alliance {Delta, lalct AFei'caDl 1995

one world {ame.ican) 198
LH ted alliatrce (Uniled- UsAir*ays. 1997

Skyteam (Della, Nonhwest2m0 AFled allia.ce {Delta, No hwest) 2000

BA led alliance (Amenca.)
(U.5. nenbe\ litted in Porenth.ks)

2010

Table 262

The original Collusive Allia[ces developed in response to unique
\orth AtlaDtic market condit ions lhal are nol found in an1 olher inter-
co[tinental market.63 In the early 1990s, sevenly Percenl of the tmffic on
the North Ailantic was in city pairs that had good sinSle_carrier schedules
and a full range of discount farcs.e This included not only the nonstop
se ice operated in large "gateway" markets, but one-stop online service
via laree hubs on both sides of the Atlantic.fr

Figrc 26

The odginal three mid-1990s Collusive Alliances (Northwest/KlM'
Delta/Swissair/Sabena and United,rlufthansa) succeeded by providing a

ra. side. and helD€d shlt dow. scveral Nuee$ful airlift allieces (Co inenrarAmcrica
west, Qualiflve.). For a For€ dehiled disus'on ol thc cooperitive econoni6 dd public bene-
fitsofthe original l9qls Nonh Atlantic allia.ces, see nycoment ro ftc Oneworld atPlication.
see Amdican Airlines, B.itish AiNays, Iberia. Fiman, Royal Jordani.n Joint Applic.lion lor
Antil.usI IlMuily, Dctet No. OST-20084252, Conmerts oI Huberl Hotrn. al 7_9 (Dep t ot
Tr@sp. .lan. 31. 2ol0) lh€r€inafter HoEn O'eworld Comentsl.

62. Ssc Hdan Onesorld Co@enls. slpra notc 62.

N.w Yort b lop 20E.U. citics
Londor to top 20 U S, cities

Otr.-slop Big C.t wry ci$6 r!

l6p 5.6 E.U. ciries ro hu<lcrb of

5.6 U.S, cides ro hundeds of
E.U, citier (!tu E.U. hlbt
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high-quality online-equivalent service to the other thirty percent of the
market, which had poor seflice and much higher fares-hundreds of city
pairs linking U.S. Inte or Cities to European Inte or Cities such as S!.
Louis-Brussels or Milwaukee-Munich. The initial growth and profitability
of the o ginal three Collusive Alliances was based on a clear competitive
advantage over traditional interline services in this impoflant "double
connect" market segmenl, just as other airlines had clear competitive ad-
vantage because of superior schedules in other nonstop and "single con-
nect" market segments.6T The benefits derived from these competitive
advantages had been fully exhausted by the end of the 1990s as they had
fully captured the traffic previously served by interline connections.6s
The volume of passeDgers using alliance "double connect" services also
began to shrinl because of the dramatic growth of superior Donstop and
single connect services that resulted from normal industry capacity
growth.6e

Despite the clear success of the original mid-1990s Collusive AIIi-
ances, airlines made no attempt to ilrtroduce them to transpacific markets
or elsewher€ in the following fifteen yeals because the underlying
"double connect" competitive advantage venus interline service in San
Diego-Stuttgart type markets did not exist elsewhere.To North American
and Ewopean traffic is highly dispeFed among dozens of large secondary
cities, but Asian, South Pacific and South American traffic is not, so
"double connect" alliance services are of little value to consumers. Trans-
pacific airlines cannot justify alliance development and managemenl ex-
penses on the basis of increased revenues ftom Cleveland-Chiang Mai or
Baltimore-Busan type markets.

It should be emphasized that the central antitrust and industry slrlrc-
ture question here is consolidation. not alliances. The oiginal groli4h of
immunized alliances occurred In the 19ms under highly competitive mar-
ket conditions. The original Northwest/KlM alliance combined two car-
riers with four percent shares of the transatlantic markel into a single
competitor with an eight percent share.?l In 2001, after the alliance net-
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69. DOT Fom 41 $hedule Tl00 dara coDpiled by rhe althor show tbat fte nudb€r oi
Irdsadanlic no.slop llLhts dotrbled b€l*.€n 1!e sDmer ot l9'l .od the slllmer of 2001,
indcaine from 163 ro 321per da!. a scvcn perenl @mpolnd anual Sro$h rare {on a,le wilh

70. DOT DB I A dala @npiled by the aurhor show that tess rhdn two percent of a[ lranspa-
cific traific is in O&D narLets thal do nor bave online Gitrgle carrier) se*ice, conpded lo the
thnty pe.c.nt of t.arsada.tic t.afilc {hen imnunized aUiances qerc lirst int.oduced in the 1990s

?1. Pdcentages bded otr DOT Ford,ll schedule-llUJ seat caplcny data coDpiled by thc
author {otr file with aulnor).
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works were fully mature, the largest collusive alliance had only eighteen
ocrcent of the market. and the three collusive alliances combined had
oDly a forty{wo percent market share.72 Upon approval of the Oneworld
ATI applicalion the market share of the three collusive alliances will havc
risen from forty-two to ninety-two percent, and can be expected to ill-
crease further since it is unlikely that carriers with market shares of five
perceDt or less could suflive independently.T3

FiEurc 314

Thus alliance development atrd industry consolidation on the North
Atlantic must be broken into distinct pre-and post 2003 phases.?s The
high levels of concentratioo that could potentially help sustain anti-com-
petitive behavior have only arisen in the last couple years, although the
movement towards radical consolidation began in 2003, when Air France
bid to acquire (lM. This eliminated the major source of price competi-
tion between European intcrcontinental hubs, eliminated the possibility
that Northwest Airlines could sunive indeoendentlv.T6 and reduced the

72. Perccnlages based on DOT Forh 41 schedulc Tl00 sear cipacny data codpned by lhc
.ulhor ion lilc wilh aulhorl

73. Seal shlre nsinB DOT Forn 4l Schedul€ T100 data compiled bt the aurho. (on lilc qilh

aulho4: 20(v, sbares ssumes approval oi One*orld application: 2011 shares usuhcs othcr snau
nel{ort airlines €nnor sunive independerdy and arc absorbcd irto lhc rhlee l..se collusire
groups. USAiMays became a tul ncmberol the Srar Allide in 2004. and codesbdes aclively
{nh other Srar menb6s, Altbough it has nol applicd lor anfirun imdunily, UsAirways is nol
considercd independenl oI $e other immunized Slar mcDbes as rhey havc sttong ircenr ilc s nor
lo udercut prices on overlapphs roules. dd DOT wodd rcadilt grdt full immuilv if lhct
applied fo! ir. Similarly. rhe Nonhwest/KlM alliance is rot conidered independeni of the Deha/
An Francc alliarce in thc forr years bctseen rhe Air Frdce/KLM derger and lhe DOT s fo.
nal approlal oI combined Stytean imnudry.

74. .t4c DOT Fom 4l S.bedule Tl00 dala, rrpfa note 74 (on file Niih aulhot.
75. 5?c s€,e.at& S,C. tlorish & R.T. Hamillon.,{trm€ dlian es who Bdeftsl- tt AtR

TkANsr. Metrfr. L.J. .101 (lm2) Gummanzjng thc academic lirc.alure on pre-20o3 alliance de-
vclopoenr), Tbe sudnarizcd literarurc l€nds lo conflatc braded dnd oUusive a]liances. and
generaly fails lo onsider lhe codpethile nelwork adanlages rhal are ditiql to lhe narket
plae inpacls of aliances.

76. The conracr goveming Nonhsen s alliancc eith KLM would nor have becn retrewcd
pasl its 20l2crpnadon. as Deha had exchsive nghts to be An France\ US alli.nce parl.er. The
s.pdale Nortbv€stiKl-M ud D€lta/Air Frme allirnccs continued to operdlc ! il 2m9 bul
we.e rot i ep.ndetrt pricc conletitos, Delta wd lble to a.quire Norrhwest wilhout an! crsh

1993 1995 1991 1999 2001 2ff'J 2005 2$1 2009 20t l

1bp 3 Conccnlration of Us-Corrinentdl Eulope harkel (.10 nillion aDnual par)

56% E5% EE% ln:% %

Top 1 cdnccntarion uf roral \oirh Athnric market (55 nilion annual pax)

92%

runber of roral North Admlic competnos Nilh middud itcparlure share of 27"

15 l3 l 3 l l l l 9 I 6
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number of mcaningful competitors se ing the forty million annual pas,
sengen in the US Contirenlal Europe markct ftom three 1() 1wo.77 The
Iormal DOT ATI applications that formalized the increase to a ninety-
two percent concenlration were filed belween 2004 and 2008.?s As will
be discussed in section 10. those same airlines have already begun peti-
lioning governments to pemil the consolidation of twcnty three previ
ously independenl lranspacific competitors into those same three
collusive alliance groups.

VI. GurnNG THE PLIBLT(] BINEFIIS rEs]-(I): EsrABLrsH A RULE
]'HAT PRICES FALL WHENEVER COI,IPEfifiON IS REDTJCJED

The biggest and most impoflant claim in the recent Oneworid case
was that immediately following a grant of immunity. prices would imme-
diately fall $257 pcr licket in all connecting maikets currently served on
an interline basis by the applicants. crealing an annual $92 million con
sumer benefit-?e This is ftom the 'elimination of double markups on
codeshare segments"s0 thal Dean and Shane cite. or "double marginaliza-
lion' as it is called in the ATI cases.sr This is the biggest single facror
behind the DOT'5 antitrust ju sprudence, and the biggest single eco,
nomic iustification for interconlinental airlite consolidation. If the DOT
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pavmenh t. North{esl s shareboldc^:the stock ssap implicitly valucd NorthNest akoughly rhe
laluc or ils cash and liqrid assch on hand al lhe time ol lhc mcrgei agreenenr

71. Number of annual passelge6 i! the U.S. Continental Europe narket based on DOI
Fom.11 Scbedulc Tl{J0 dara codpiled by ihe althor (on iile with aulhor).

78. .sec One*orld ATI Applicalion. !?rd nore ,14i Star/Corrilenral ATl Application, !?ru
nore 4rl: Joint Application ol Altahn Linee Aercc ltaliane Spa. Delta An Lines. Irrc., CTech
Anlines. KLM Rolal Dutch Airline\- Northrvest Air Lines, Inc. and Soci;re An France urder
49 U.S.C. S$.11308 and 41309lor Alliancc Agreenenls and for Approlalol and Antirrust An
nunily. Docket No. OST 2004 19211, Application (Dep\ ot Transp Sep. 2.1, 21t04) Ilereinalttr
Skllean I ATI Appiicalionl; Joinl Application ol Ahalia Linee Aeree Ilaliane S.t.A,. Czcch
Anlnes. Delta Air Lines.hc., KLNf Royal Dulch Adines. Northwcst Airtjnes.lnc. SociEid Air
France under49 U.S.C. $l 41308 ard,11309lor Approval of dd Antitrust Immunitv lor Alliance
Agieenenls. Docket No. OST 2007-286,1-4. Application (Dep l ol Transp. June 28. 2007) tsub
mission ofSkvLeam I ATI Applicartun) [hereinafter Sk rcm II ATI Applicllion]: Joinr Applica
hon ofIhe Aust.ia. Crout. Bnlnh Midland Aisays Linited, Deulscbe Luibansa Ag, Pohkic
Linie Lotnicze Lot S A.. Scandinayian Anlines Sysren. SNiss Intenaiional An Lin€s Ltd.. Tap
Air Porlugal. And United Air LDes, Inc. mder 49 U S.C. SS.11308 ard ,113091or ADrfoval ol
aDd Antitrusr Annuniry tor Alliancc Expansior Agreemenh and an Ameoded Coordinarion
Agreenert. Dock€t No (]5T-2005-22922, Appli.ation (Dep.t of Transp. Nor. .1. 200s) lhdreinar
t.r Star I AI Applicationl: Joint Application oll .iled An Lines.Inc. And Air Canada under
,19 tr.S.C.11,11308 and413091or Approral oland Antitrust iDnuniiy for Conhe.cial Alliance.
DocketNo. OS1 1996 1434. Applicatio. (Dep t oiTransp. Jtrne 4. 1996) (consolidated *nh Star
I ATI Applicaion o! Apr. 27. 2006).

79. Onewond ATI Application sarrld nore 44. al7.24. Ex. JA-tl. Ex.lA 17. Ex. tA 19 (on
Iile with dre author). Thelicketanountsar€redac{edlronthepublic\risi.nollheappli.afion.

80. Dern & Shane. sap.d note 26_ ar 19.
81. OneNorld show causc Order. rurrd nore 3. ar 5. 5 n.1.1_ 30.
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could not accept Oneworld's claim that ATI would eliminate $92 million
in "double marginalization" burdens on consumers, tbe applicants would
not have been able to demonstrate the significant public benefits needed
to meet "required by rhe public interest" standard of 49 U.S.C.
$ 41308(b).3'? The entire question of whether recent ATI grants have ac-
tually generated significant public benefits, hinges on whether you be-
lieve, as Dean and Shane and the DOT do, that "double marginalization"
automatically drives $200-$300 fare reductions for connecting traffic, re-
gardless of market cotrditions.33 The alleged elficiency gain ftom elimi
nating the "double marginalization" on coruecting tickets is comparable
to eliminating all of the airline wage and salary costs associated with
those tickets.e

The entire "double marginalization" claim is based on a single 2000
joumal article by Brueckner and Whalen; Brueckoer (the principal au-
thor) was at the time and throughout the past decade served as a paid
advocate for United Airlines.s5 ATI applicants and consolidation advo-
cates claim that "double marginalization" has been documented in the
economic literature,s6 but this literature is nothing more than follow-up
pieces by Brueckner and Whalen making the exact same pointi as the

82. Oneqorld AII Appli.ation rlpro note 44, at 7. 24, Ex, JA-13, Ei JA,19.
83, .tee Deat & Shde. rqld nore 26. at 19: Oneworld Sho* Caue Orde., sr.d note 3. al

5 -  5  n -14 .30 ,
|'1. 5.c AMR Corp.. Anrual Repot (Fo.m lo.K), (Feb. 19,21ft9), avrilable at hrt.JbnL

corporalc-n.nctphoerix,zhtrbl?c=11'7098&p=nol-sc&o!trol_plectgroup=AnnDal%2oFilirgs
{slating that wagcs, salaries and benetirs accouted fo. twertyiix pcrcent of Aoedcan A inet
lotal 2d)8 opcraling erpenscs),

85. Joinl Application of Aliblia.Linee Aeree Italiane-S.p.A., Czech Aillioes, Delta An
Lines. Inc, KLM Royal Dut.h Ajrlan€s, Norrh*est Anlir6, 1.c., a.d Sciard Ai. Franc€ for
Approval oI and Artilrusl Imunnv for Aui.nce Agrccments under 49 U.S.C. gg 41308 atrd
41309. Joinl Application oI Delta Ai. Liles, Inc.. KLM Royal Durch Airlincs, Norrhpcst Air
lines. lDc.- S@nita Air Fran@, Alir.lia-Uree Ae.ce ltalianc-s.p.A.. ald Czech Anunes for
Stalencnts oiAuthonz.tior tr.de.14 C.F.R. Pan 212 (blankel @de shaiing), DocketNo. OST-
20(x l92l4, Ordcr 2005-1212 at la @epl of Trans?. Dec. 22, 2005), See Jd K. BruEkn€r & w.
'ran 

\.r'h1te\. The Pti.e Elkca oJ lntenotblol Anline Alliar.dr, 43 J.L. & E.oN. 503, 503-44
(2u10); Rob.rr w, Mooraan. Uritzd Tumt ro Academics lo Shoe Altian..s Ai.l CoBoteB, 153
Aviarior weet & Spae Tech. 56. 56 (2000) (diiclosing BrueckDeis paid advocacy role).
Bruecrier (who is curerrly on lhe facdry of Univcbity or Csrifohialdin€) subnirred resd
mony in support ot Star Allituce potitiois in lhe SktteaD I ald the Sid I eses (on fle snh
authot. sincc lbe onginal 2000. paper, Whaler (who is curently employed by rhe Depannenr
of J6iie) nas nor published my come.r aboul any sp€ciEc Eerger, corelidation or edrur

86. Sc. Onesodd Snow Cause Order, s/pra mte 3, .t 5, 5 n.14. 30; S.. Dariel M. Kape. &
D^tir L.e. whr lntitnft ldnMitt Benefrs CoNMe6. CPI ANrRUsr CHRoNTCLE, sepr.
2tW- at \, availabl. at hnpslt\w,cohperitionpolicyitrternatiooal.cortscp49l (A piec Milten
by paid advcales for Ameri@ Airlines claiming that "vidlally every peerrevie*ed aedemic
sludy ol inouni2cd inlcmalio&l aliances bas concluded that, as a resulr ot elimi!.iing cmieB'
ncctrx!€s to upce stra4sive markups otr lares for @meling tickers (thc $ @lled .double

m.rginalizalion' problen). a[arces hlve led to lo*er fa.es ard expanded output.'). How€vcr.
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odginal article;37 no other published original research has ever docu-
mented the existence of 'double marginalization."ss The orjginal 2000
pape. describes a cross-section regression of 1997 transatlantic fares in
alliance and non-alliance markets.3e Brueckner (2003) repeated the origi
nal regression using 1999 data, which better identified the actual operator
of codeshared flights; Whalen (2007) estimated slightly smaller impacts
using a regression of eleven year (1990-2000) panel data instead of cross
section data from a single point in time.so These three regressions found
fifteen to twenty-five percent lower fares in markets sewed by immunized
alliances compared to markets served by traditional interline service or
non-immunized codesharhg.el

It is not surpdsing that a statistical analysis of the 1990's transatlantic

no peer reviered arlicles wriiten by anyone hut Brueckner and Whalen hale presetrted any
or'8ilal rcscarch on this question.

8?. Jan K. Brueckner- 7lt. !.?nonns oflnktnatianal Cadeshdting: dn Aholtsn ofAdine
A/liu.er. 19 lNl L J. INDG. ORc. 1475 (200r): Jan K. Bruecknet, Intematianal Aitfdrcs in the
Ag. ol Alnn..t: the Efreca af Codeshaing dnd Antitattt lnfuuirr, lj5 R€v. Ecor. Sfar. 105
(2003): Jan K. Brueckner. rne Bevfx of c.d4hatins an.l Antitn^t l"nunit! fo. tnErnationrl
Passehse6, ||nh af, Awliution b the stat Atlioa.e.9 J. Atp 1a\sp. Mcm. 33 (2LY)3)i w Tom
wh^ en, A Punel Doto Analysi af Ca.le Shdtihg, Antittust Inmunitr and Open Skies Trcaties in
ht.rnutbnut /lriation Markerr. 30 REv. INDIS. ORG, 39 (200?).

88. .t?r Morish. r.?ra trote 76 Gummarizing rhe pre Brueckner/malen acadedic lilen
t!.e on airline alliarce impacit. Nonc ol this acldenic literature foud evidene of anv alliece
bcnclils lrom lhe eliminadon of donble mareinalization or any other istrucrural negalive er
temllities see also A. Jorge Padilla er a1.,,,1, Eco,,nn AiaUsis af nE Effciencies ftatn the
Creation ofthe Prcppd Pacif. "/,i,r 

y.nrrre, Docket No. OST-2010-0059, at App. A (Dcpl of
Transp. 2010). Tle Padila paper is a pdid advocacy sork supporting a United Aiilines ATI
appLcation, preparcd bv rhe consullirs tim LECG. Padilla r.pri.ts th€ Monish Hanilron list
of aliance studies. adding the Brueckner,A%abn papers and papers by fivc oftcr autbors, none
oI which had found indetendenl elidence of any allidce bcneits fron thc elinination of
_double narginalizahoo or any orher "struciural negative exremrlities Four oI lbese studies
exaBine onh non imunted donestic U.S. orintra E.U. alliances and are thusirelevant to the
Brucknernvnalcn lbesis aboul ilmudzed interconri'rcnral alliances The nfth $ a paid adlo
ca.t study comissioned by American Airlines in support ol lhe Oneworld applicatio! rhar
lbcnses on pricing ibpacrs fton reduced competition id nonnop narkels. The PadiIa/aEGC
sunet excludcs the recenr research cned trtz ar note 106, Fhich irds evidence thal post 1999
alliances had larmcd consuners.

89. Jan K. tsrleckner & W.'fomwna,en, The Ptice Elk.ts of Inkmatbnal Ai.line Ali
d,.er, 4l J L & EcoN. 503. 503. 506. 51,1. 528 (2000).

90. Jan K. Brueckner. 1nr..,dtiordl Airfdr.s in tle Aee alAlia"ces: the Effeds afCodeshE
hg unrl Antitnfl hmnurnl,As REv. EcoN. SrAr. 105 (2001); W. Ton Wnalen,,4 P,,.1 Ddrd
Anttytn oJ Co.le Shoring Antitr8t ltutuunity a,t! Open Skies Treati.s ih lnte atiahal Ariatioh
.Uzfk.8, 30 REv. lNDUs. ORG. 39 (2007).

91. The results ofthe three slalisrical analysis are smmarizcd at Horan Oneworld.om-
nents. s"prd note 62. at 6. Snallcr (abolt 6ieen perceno pne reductions ar. alleged to occur
when ailines lhal codcshare withoul jmnlrity are grmted ATI, whcred larger (about txenty
file peicent) pnce redudions are allcged to occur when don-Bdeshared interline itineraries are
converled io innunized codesha.es. Oneqorld could not identift codesh&. vcrsus non-
codeshdc distinclions rnonE irs actual 2008 ilieninc pdsengersj and thNi$ $92 nillion annual
public benefit claim assuned the snaner (iifteen pclcent) codeshare to ATI price reduction.
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market identified consumer benefits; fares fell eighr percenr in rhe 1990s
while capacity grew fifty-four pecent.q But Brueckner and Whalen made
no attempt to isolat€ the impacts ATI might have on fares from the im-
pacls of favorable supply/demand conditions or other important competi-
tivc and productivity facto$,e3 and improperly attributed all of the
observed variation to "cooperative pricing" among alliance partners.e4
Brueckner's aDd Whalen's papers do not mention any other factors that
might have influ€nced pricing, and fail to demonstrate that their statisli-
cal analysis had isolated alliance impacts ftom other possible causes.es

The consumer benefits directly attributable to lhe odginal 1990s alli-
ances were only found in the thirty percent ofthe market previously lim-
ited to traditional interline servic€ and had been fully exhausted b!, the
end of the decade.e6 This was the "double connect" market imDact de-
scribed earl ier. $hich was called tbe "All iance Nelwork Effecl: in the
1999/2000 DOT studies that Dean and Shane ouote.eT bur rhis was nor
huge compared to lhe overal l  henefirs transallani ic consumers realized in
the 1990s. When DOT and ATI applicants use the Brueckner and
Whalen regression coefficients to calculate alliance public benefits, they
are assuming that none of the observed mid-lgms consumcr benefits
were due to market liberalization, supply/demand conditions. or carriet

92. D.ta lfom Schedulcs Pl2 ddTlmof DOTFom:U.a conpiled by rhe aulhor tor lhc
s!m. tine p€dod covered by the Bnecloer and wlalcn resesiois, s/rrd notes 90.91 (o. Iile

93. It€se ractos include nnket liberaliation in Euope. indcdscd rranrarlintic codpeli-
lion followin! the onginal'Opcn StieJ reariei, and hajor ari€r arodrcrivil!, gai$ from a
variery of sources ilcluding rhe p.ivalization of Brnbh AiRays. the .ccenlly inreg.ated Ait
Frunce UTA.Aj! Inter bub in Pans, aod rh€ Nidespread introducrion oI767 and A33O aircraft,

c4. Brueckner & whalcn. uprd nore ql. ar trd.n6.
95. Sc. Jan K. Bruectner & w, Too Whalen. The Pric. Efi.cE of lnknational Anlk.

i/liar.sr, 43 J.L. & E.oN. 503. 503 1.1 (2000)r Jm K. Aruecknet, The Econonks of ltumatiohal
Cad*hanns: ln Andlsis af Anlirc Allian.6. 19 IM'r J. INDUS, ORc. 1475 (2001); Ian K.
Btueckner, lrtctnatianat Aitldre! ia the As. of Attian&s: .he Efratt ol cotl$hatins anr Anti-
2!ir Inu,,qt . 85 RF . E.oN. srAr. 105 (2003): Jan K- Bruccbet. The BenelB of cod5hatins
o4.l Antilntlt lnmMiq lor htemationul l,6en9e6, tuith zn Applicanon b th. Stor Allian.!
(2003), 9 J. ArR TMNsr. McMr. 83 (2003)i w Tom wbale\ A Panel Dan Analysi oJ Co.le
Shutins, Aatr 6t Inhunilr aa.l Open Skies Treaties in lnkrhational Aviatio, Ma*ets,3o Rx!.
INDIS. ORG.19 (2007).

%. J.c Hord One*o.ld Commenrs. supra nole 62. ai 7-9-
97. Dea! and Shane. y?fz note 26, al 19. Thc 19992000 DOT studies core.tty fdus on

thc spsific cohpetilive network advan€ge crcaled by the onginll nid-1990s allisnccs.bur over-
stare lhe consudc! be.efils by failing lo clesrlt disrirguish berNeen benetrls deared bycapaciry
growlh dd olher general facto6- aDd benefiis specificall' arhburable to alianc. shedule .nd
pncdg c@rdinadoD. Sec gea.tu/t JonS.HD Pdl & Anmine Zhane, An Edpnical Atolr\i\ of
Global Ai.lnte Alian.es: Cases in Noflh Athnnc Ma eB,16 REv, oF INDUS, ORc.367,382.83
(20OJ) (eslimaline sn.ner oUide consumer benelils blt failing lo clerly disringuish bciseen
immunted and Don-inmunized alidces).
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productivityi they are assuming that 2010 market conditions are identical
in every respect to 1995 market conditions.

As problematic as the regressions may be, the central antitrust prob-
lem is thc "double marginalization" theory that Brueckner and Whalen
put forward to explain the observed 1990s pricing/alliance conelations.
Under this "double marginalization" theory, none of the benefits created
by alliances have anlthing to do with the superior service Nonhwest/
KLM offered in double connect markets or their competitive advantage
vefius poorly coordinated interline connections. They atlribute all con-
sumer benefits to a "structural negative externality"ea that forces carriers
to set interline prices that are suboptimal from the standpoint of both
joint efficiency and market competitiveness. "Double marginalizaion"
theory claims that if American and lberia currently offer a joint fare from
Madrid to Seattle, they will do so by separately "marking up" the sepa-
rate Madrid-Chicago and Chicago-Seattle segment prorates wilhout ever
consultidg one another as to what the resulting fare will be or considering
whether that fare would be competitive against the Madid-Seattle fares
charged by others. "Double marginalization" is defined as a markel lail-
ure. an insurmounlable physical bar er to efficiency found in ev€ry air-
Line's interline pricing function resulting in int€rline fares that are
approximately fifteen to twenty five percent higher than ATI (or single
carrier) fares in each and every case, regardless of market or competitive
conditions or carier productivily.s Utrder this theory, the only ways to
reduce the structurally higher cosls of interline pricing are merger or full
immunity to collude on prices.Im Thus, granting ATI automatically and
immediately reduces these fares approximately fifteen to twenty five per-
cent every time competition is r€duced. Not under certain market condi-
tions or if specific productivity gains were achieved. but huge consumer
benefits follow automatically from each and every ATI grant organized
along Northwest/KlM lines, just as night automatically follows day.

This theory is completely indefeNible. "Double marginalization '

does not exist, never existed, and has absolutely nothing to do with the

98. The structu.al ncgatile erlemalily cxplanarion oI lhe regrcssion resulls caD b€ lound ar
Brueckner & Whrlen. rrpr,i note 90. at 505'06: JaD K. Bne.knd. lhe Eonanics of huanr-
tional Codeshdring: on Anol.rsis olAhlin. Alliances,1,9ln L J. INDUS. ORc. 1475. 1,177 (2rDl)i
la K- Btuecknct. lnkmatidal Aiiarcs in the AEe of A itnc.t: the Effe.a of CoA.thdring dntl
Aitunst ln'na"i\ . A5 Ps!. E oN. Sr^i 105. :06 (2003): flr e Deftlts of Code\hanns a.d Anti-
trct Immunit! tn Intemanonal Pa*ngqt, wnh on Applicttion to the Star Allian !,9 !. AtR
TRArsp. Mcm, ii3,!r'l85 (2003). Whdlcn, upld note 87 omils atry b€havioral explanadon. c\'
cepl bl referencc to earlier pape6.

99. l.? Bruectner & Whalen papers, gipa nore 99.
100. 5e€ Brue.kner & F'halcr t'.pers, J!pf, mte 99. The regression resdb showing snaller

inpacrs in codesharc narkels otrlradicrs (he theory; iI cdries oct!.llv \et inrerline fares in th,5
Irrmer Ihc double nartups 5hould be ide.tical in codesbare and mnadesnare cases.
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actual legitimate benefits of immunized alliances. The "double marginal-
ization" theory was created out of whole cloth-nothing in Brueckner
and Whalen's statistical analysis supports this theory of interline pricing
behavior, no. had they colducted any research on how airline interline
pdcing actually functions.lol The theory not only ignores the possibility
that favorable supply/demand and efficiency conditions influenced 1990s
transatlantic prices but denies the existence of competitive network ad-
vantages and disadvantages, afld explicitly assumes interlile prices cannot
be set at rational, revenue-maximizing levels. There are no insumounta-
ble slructural bairiers to ratioDal, efficient interline pricingi cariers can
readily optimize interline pricing and traffic usilg "fare buckets" within
revenue management system.ro, All of the observed limitations 10 inter-
line pricing that Brueckner and Whalen improperly attribute to structural
pricilg barrien can be readily explained by rational, profit-maximizing
behavior.lo3 Even though interline fares are widely used by hundreds of
airlines across the globe, trone of these airlines has ever made atry effort
to correct the irational pricing behavior that allegedly increases all inter-
Iine prices fifteen to twenty-five peicent above efficiency-maximizing
levels.rs No one independent of the DOT or the ATI applicants has ever
claimed that "double marginalization" exists, and no other research €ver
produced findings supporting the Brueckner and Whalen theories. A
number of researchen have found that ATI is no longer generating any

10r. .tde Brueckner and wnabn. Jnpfa nole 36,
102. Horan Onetorld CoDmenls. r!rr4 note 62. a1 12 15, Brue.tne. a Whalcn ilcoF

rcctly assuhe that a res sel interlinc lares with rcspccr to rhe naryhal operaring ost\ of the
flighl legs involledi "doublc nngilalizalio." is a$uned to be rhe pricing narknps abor.
marghalcost. These cosls are entirely fred inthc very shon tcm dme iram. in which6i.line
pncing d.cisions are actuauy takeni if airlitre pnces wcre sei wilh lespcci lo nrrgiMl costs onc
wodd have sccn em@ous p.icing vobdiiry backirB llel @st volalility in reccnt yeaF.

103. 14 ai t5-16- Shori-ha' dooestic/.egional carieE will .dtionally.elus irtcrline {a.e
arrmse4ents with lo.s-haul ceieN unles lhek share or rhe joint tde reflecr lhe much hisher
per-mile cost of short-haul flights, ald ereeds vhat lhey could cam fron thc lowest discount
f{es in lhe local darkei. Long-haDl carieB wiu lalionally rctusc interline lare arangcnenh if
the tare sPln snh the short-nad cmiere redues t!ei. r'o.lion of ihc joinl ra.c beloN a lcvel lhev
colld earn frod alremat. disout looe-ha'n fees. The _sirucrulal negaiiv€ .ltemality tn.r is
rhe heart of the Bruclne. atrd whalen paper is, in facr. the rationalbehavior of ai.lhes r.rusing
lickels with loeer revenue yields i! favor ol tickcts wilh bigher rc!€nle yields,

104. The clain lbat interline fares are artificially set fiftecn to rsenty-five p€rccnl dbove
ntioml. joiit-profil-naxiEizine leveli beq@ of double narginalizalion wa{ IiEt publisn€d in
200i1 Bru.ckoer & whal€n. rup.u tule 116. If lhis cldim were cr.dible, tnere would be evideDcc
of ai.li.es seeking to fi.d wats 10 ninimiz€ or elininotc th€ 6fte€n to tweily-five perceDt doublc
marsinalz.tjor pe.alty (via less complcx means th6n imunizcd global alliancet i! the prsl
decade, becau* aaording to the theory aDy reductions in ilterlinc fares Noul<l increase profirs,
The dorble darginarizarion claim nol otrly Asunes that und@umcnted 'sirucruEl nepltile er-
remalilies' Ied Io inatioml inle.li.c p.icing pmclic6. b 6sum€s that erieB inadon.lly did
nothing io mirisare unProfitabb pncin8 pradices once the problem had been identilied in
research comi$ioned bv a maior international airlinc.
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consumer price benefits (much less the fifteen to twenty-five percent ben-
efits claimed here). th€re is no evidence that any of the recent Star and
Sk)'team ATI grants generated any "double matginalization" consumer
benefits in any connecting markets, and several studies have found evi-
dence that consumers now pay higher fares in ATI markets than non-AII
markets.r05

The DOT has converted "double marginalization" from a theory in
one isolated paper, to an established antitrlst rule that cannot be chal-
lenged on the basis of facts or logic. In the Oneworld case. the DOT
explicitly rejected a detailed chalenge to "double marginalization," even
though it acknowledged DOJ comments that the link between 'double

marginalization" benefits and ATI had never been pioven, did not dis-
pute any of the observed flaws in the theory, and was unwilling to openly
defeod any of the logic or analysis on which the theory is based.l6 It
nonetheless accepted the Oneworld applicants' $92 million annual con-
sumer benefrt claim solely on the basis of the Brueckner atrd Whalen the-
ory.10? Unquestioning acceptance of "double marginalization" is citical
to Dean and Shatre and other indushy consolidation advocates because it
establishes the automatic rule that each and every ATI application be-
tween network airlines will generate large public benefits and thus nulli-
ftes lhe Horizontal Merger Guidelines requirement for verifiable, case-
specific evidence. If ATI automatically generates fifteen to twenty-five
percert price reductions in any alliance structured along NorthwestlKlM
lines, regardless of markercompetitive conditions or carrier productivity,
then there is no need to produce case-specific evidence regarding the cut-
rent marketplace or the actual pricing behavior or efficiency of the appli-
cants. The DOT even rejected the claim that the Oneworld applicants
had failed to demonstrate that the tmffic base that they claimed would
benefit from the $92 million savings wer€ actually paying. as they
claimed, fares $257 higher than comparable alliance or online traffic. or
that these markets had any of the characteistics of the ones where

105. On€world ATI ApplicatioD rrrrfa rote 44, at Er JA 19. lnanalysi3 pr€parcd on behali
ot ADerican Airlines in Skytem I (2005) and SLyteam II (2006). Robt! dd R€iols of tbc
Brarde Group replicatcd the dalysis oI allian@ b€nefiK conducted by the DOT in 1999,2000
{cned by Dcan.aDd Shane, r/pfd note 26, at 19) and tound no elidence or allianc. c.nsuner
benefirsafier 1999. Jee also Janes Reilzes & Dida Moss. ,4 nline A llia,rcs and Syrtens ConDt
ttior,45 Ho!s. L. REv.293,314 24 (2008). Irre DOJ pr€setrled originrl statislicala.alysis con-
lradicling thc Bruectrcr and Wtalen fDdines sing 2005 2m8 data. Star/ContincnBl DOJ
Coomenls r?'a nore 8. and using upd.red 2m8 da1a. Joini Applietior or America. Air'ines.
Inc., B ish AiNays PLC, Ibcria tineas ACreas de Espana, S-A-, Finrair OYJ. RoyalJordmian
Airlin* undera9 U.S.C. $$ 41308 ud 41309lor approtaloland antitlus1 inmudly for alliaflce
.geenen$, Dctet No. OST 2008 0252. Colments of th€ Departo€nr of Juslice. .t 22-2.1
{Depl of Traosp. Dec.21.2m9I

106. Or€world Show C!u* O.der. Jnpra oole 3. at 31L32.
r0?. Oneeorld ATI Applicatioa. supta n6te 44, at 24, Ex. JA,-17: kl. it 9,32,
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Bruecktrer and Whalen allegedly found the original
marginalization" impacts. ro8

By establishing "double margiralization" as a settled anlitrust rulc.
the DOT creates the superficial appearance lhat it is conducling a public
benefits evaluation. when they have actually rendered ihe public benefits
standard completely meaningless. "Double marginalizatiotr" a rule thal
implicitly says that consumers benefit whenever competition is climinated
regaldless of marketplace conditions - is inconsistent with any market-
place/economics-focused antitrust approach. But this approach is fully
compatible with the "bilateral driven aviation policy approach rhat
Dean and Shane favor. where the antitrust regulator has extremely broad
discretion over rules and evidenliary requirements-

VIL GuT-nNG THE PuBLrc BENFFns rEsr (II)-Er-rMrNATa rHE
"PUDLtc" PART oF PUBLTC BENEFITS

Dean and Shane s central claim is that ATI has onlv been awardcd
once it has been objectively demonstrated that the public benefits will be
of significant magnitude.toe But they fail to provide anv evidence that
DOT benefit findings have been objectively demonstrated and further
undermine their dedibility by citing the exact list of public benefits tbat
DOT "copy/pasted" from the Srar/Continental applicarioD.rro The listed
claims are more reflective of a marketing press release than a serious
analysis of competitive economics but can nonetheless help illustrate
other steps DOT ha5 taken to render the public benefits test meaningless:

. an expanded letwork serving many new citicsi

. new onlin€ rervice. including both new routes and expanded capacily on
exfnng rourcs;

. erhmced sewice options such as more roulings. reduc€d rravel rimes.
expandcd nonsbp servicc in selected markeh, nca fare products. and
inlegraied corporate cof,lracling and krvel agency inccntives;

. enhanced comp€lition due to lhe addiliotr of a najor nes gatcwa),. rhc
elimination of nultiple markups on cod€-share segnenrs. and more vig
orous competition bctween allidccsi

. cost efficiencies:

. strenCthef,ed fioancial positiotr for lhe panicipating carriersi and

. substanlial econon c benefits ro conmuniricsr"

Dean and Shane acknowledge thal public benefils musr be d€mon-

lvol, 3?:251

l9ms "double

108. Jee Oneworld Show Caue Orde., ry/, note 3 at 9.30.32: Oneworld ATI Application,
\apn nor. dA aI 24. Ex. lA-17 (daIa o! file wi$ authot- Iie rictet monnts re redactcd in thc
pnhlic vereion oI rhe application.

109. Dean and Share. r.,rfo note 26, a119-20.

lll. /d. ar 19 (quoting Sta/Conri!€ntal Show Cause ordd. rryrl rore 18. dr 18-19).
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strably "significant. bul without quantitative data there is no way Io
demonstrate "significance."112 "Significant" public benefits in an airline
ATI case would naturally occur in the form of obse able price or capac-
ity benefits. Northwest/KlM and the othcr original 1990s altiances
clearlv led to iowcr prices in ce ain markets and some increased transat
lanlic capacity."r If "improved schedule timings" or "increased effi-
ciency' arc actually significant, they would translate inlo price and
capacity bencfils. 'Increased efficiency" is noI a legidmate public benefil
unless the gains allow the carrier 1(} profitably expand or reduce pdces, or
to sustain capacilv that would havc been liquidaled absent the efficiency
gains- Despite abundanl sources of industry data. none of the Star and
Skyteam cases quantify any of the alleged benefits, and Oneworld only
quantificd lwo benefits and only did so bccause oI the DOJ's evidentiary
criticisms in thc Continental/Star Alliance case.rla Those two claims were
lhe $92 million pricing beneiil discussed above, based on fhe Brueckner
and Whaien Iheory, and a $45 million benefit claim ftom increased non-

In acccpting Ihe Oneworld $45 million nonstop benefit claim and the
''nelwork expansion claims in pdor cases. DOT willfully violated the
Horizonta[ Merger Grldelirer requiremenl that it must have evidence
ihat the public bencfils are highlv likely to be realized and that it cannot
acccpt chims thal are 'vague or speculativc or olheiwise cannot be veri,
lied by reasonable means" or are nol clearlv based on the grant of immu-
nilv 116 Ille Oneworld applicants did nol agree to actually operate
increased service they merely suggested the possibility that they rnight
add fl;ghts.ir? Sincc approval of ATI does not obligate them to actually
do so, these claims (or certainly some large portion of them) are purely
speculative. Thc claim included new service on th€ Dallas-Fort Worth-
Madrid route, which hrs been operated in the past without immunity, and
was wilhdrawn when the recent economic recession began.ll3 The DOT
rejected Virgin Atlantic and DOJ aigumenls that this public benefit claim
was illegitimate because rcstoration of this flighl would have likely oc-
curred without A'I I.r re There is no evidence on the record thai any of the
prior Slar and Skvteam ATI approvals were directly responsible lbr net
increases in transatlantic sc ice that actuallv crealed matedal bencfits

11:. Horan Oneworld conrnr..is. aql, nol. 62, at 7 9.
l l 1. Oncworld ATI Applicarion. s,rrd note ,1.l, at z4i sde Std/Continenral ATI Application.

!?rd notc !. at lr 50: Skv(ean Ii ATI Application. rr?/a note 79, ar 16'.13.
ll5. O.c*orld ATI Application. Jrpra nore ,11, at ?.1. Er. JA-17.
116. Hortomal ltlergcr Guldelines. rrp.! note ,1. at 31.
117 OneNorld Al I Appllcdlror. lll,rd nole ,4,1. at 21 25.

119. Onewond ShoN Cause Order. yrp.d nole 3. ar 31.
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ibr consumers. Network expansion is one of the easiest benefit claims to
document and quantiJy, and the ongoing lack of evidence that meets lt.rr,
izontal Me\er Guidelines standards suggests that th€ claims are funda-
mcntally deficient.

As with 'double marginalization," the Iist of alleged ContinentaU
Star benefits that Dean and Shane quoter2o reflect DOT'S desire to
render the public benefit srandard of 49 U.S.C. g 41308(b) completely
meanhgless by establishing an arbitrary rule that each any and every ATI
application would meet. Thi! DOT rule establishes that an applicant's as-
serlion that iI will benefit ftom a gant of ATI fully satisfies the .,public
benefits" standard of 49 U.S.C. $ 41308(b), without requidng any evi-
dence that consumers in general did not suffer because ofoffsetting detri-
ments in other markets. The fact that platinum status members of
United's frequent flyer program can now occasionally get fust class up-
grades on Continenral flights does not mean that ATI created a benefit
for the overall public in the form of more generous ftequent flyer arvards,
but utrder the DOT'S rule ATI has created "public benefits" as long as
one Unitcd ftequent flyer benefits. When Continental joined Star Alli-
ance it created an expaDded (Star) network with increased (Star) gate-
ways. increased online (Star) sewice, expanded (Star) routing options,
expanded (Star) corporate and frequent flyer programs, created some
(intra-Star) cost effciencies, and strengthened (Star) financial perform-
ance, even though all of these "benefits" were merely shifts to Star mar-
kets ftom other markets.t2r Every ATI application between network
airlines with some degree of netwotk overlap could claim the exact same
"public benefits" (even the implausible merger of the Star, Skyteam and
Oneworld alliances into a monopoly transatlantic collusive goup) and is
contrary to the notion that antitlust decisions should maximize consumer
or ovemll economic welfare. As with "double marsinalization" this auto-
malical ly mer rule el iminateq lhe need [or applicanis to presenr any verih-
able evidence about actual rnarket, competitive or productivity impacts
specific to their case, and thus elimilates the possibility that consolidation
applications can be challenged on the basis of case/market specilic
evidence.

121t. See e.nerultr Den & Shane, j&p.z .ote 26_ ar 19 (discussine pubtic bencfirs prorjuced
by thc asard ot antirllst imnunny |o the Star altiancc).

12t. rd.
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Vlll. Gurrrr-c II{E CLAyr'oN Acr MARI<ET PowER TEsr--
EVALTJATE ANTI-COMPETII'IVE PRICING RISKS WITHOUT ANY

EV]DENCE i\BOIJ'I PRICINC] OR ENTRY BARRIERS OR

MARKET CONTESTABILITY

Dean and Shane correctly note tha! ATI cannot be granted unless
they mcet the Clayton Act test'22 showing that the application would not
increase market power. As the DOT explained in thc o.iginal Northwest/
KLM case, the Clayton Act test requires the Department to consider
whether the alliance agreements are likely to substantively reduce com-
petition so that any oI the applicants would be able to charge supra-com
petitive prices or reduce se ice below competitivc levels.l2r To
determine whether an alliance or comparable transaction is likely to vio-
lale the Clayton Act standard the department considers whether the
transnclion is likely to create ot enhance "market power," which is de-
fined as the ability to profitably maintain prices above competitive levels
for a significanl period of time or to reduce output and se ice quality
below competitive levels:r2a

"To determine whe$er a proposed altiance is likely to create or enhance
market powcr. we priftarlly consider whcther the alliance would signifi-
cantly increase concenlralion in rclcvanl markers, whether the alliance raises
concern about potential comperirive effecrr in light ot othcr facto6. and
whether enby inlo the market would be timely. likely, and sulficicnl cithcr
to deter or 1{r countcract a proposed alliancers potential fo. harm !1rs

Dean and Shane defend recent ATI grants on the basis that the DOT
found no threat of markcl power but ignore the fact that none of the
DOT's ATI decisions in the past decade included a Clayton Act test that
actually presented or analyzed an], pricing data or any evidence oI the

122. Dcan & Shane- rrpra trote 26. ar 19 (.itirg to Clayton Acr. rrpfa rote 5).
123. Joinl Application of Norrhwest Airlines and KLM Royal Dutch AnIncs for Approval

and Antirrust lmmunily olan Agreement Pu^uant to Sechons 412 and 414 ofthe Fedeml Avia-
tion Act. as Anended. Docker No.,18342. Ordc! 92 ll 27 a113 (Dep t ol Transp. Nov. 16, 1992)
( In dctcrnining shethe. th€ proposed traffaction sould violate rhe anrilfust laws- *e vill ap
ply thc standard Cla!1on Acr tesl used in exanining whcther mergers will slbsl.ntialr reduce
conpetilionin anyrelevant nrarkcl. The. . test requiresus to consider whetber the Aereemenr
will sub5ranrially reduce conrpetition bt clininating actual or polertial compeiition betreen
Northsen dnd KLM so that thct wolld be abh to raise prices above competitive levels or
.edtce servicc below comDctitile leveh.'1.

12.1. JoDl AFplicalion oi Anerican Anlines.lnc.. Lan Anlines. S.A.. and Latr Peru. S.A.lor
Antrtnst lmmunil!. Do.kel No OST 2001 19964, Order 2005-10-8 ar 8 (Dep l oi Transp. Oc1.
13. 2005) ( To ddcrminc whether an alliadce or conparabie trmaction h likcly to riolate t|c
Clallon Act slandard. the Deparldent considers shether the iransaction h likely to create or
c.hance narlet power.- deiined as lhc ability to protuably odimain prices above conpetitive
tevels lor a significanr period ofiine or to ieduce oulput and senice quality below compclitivc

125 Ll.
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future market contestability needed to eliminate the risk of supra-com-
petitive prices.126 A complete Cla''ton Act test cannot be laid out here.
but several simple data points can illustmte the serious possibility that
anti-competitive _market power" has already emerged on the Norih At
lantic. and that 1he DOT'S failure to conduct legitimare Clalton Act tests
is a seious abdication of its lcgal responsibility.rrT

. No.lh All,nlic tUvns.r Fr6 H$e Ri*rJ\ Faner ltan
Dons<ric ra6 siom rrdicsl corotd{tiun bean in 2fi,1

1 9 9 ] ] 9 9 3 ] 9 9 9 1 0 . 0

pd 2@3 priciag !'!nd! d.fied llmd las of supply ard .tendd
DoM6c .e.ls +1% hB +15% 6c Arbrrft sA r.45% LB +:16%

Increased Norlh Atlantic concenlration has aheadv increased Drices
to\\ard( supra-compc(i l ive levcls. From deregulaUon unti l  2uo.r. i ' lorrh
Atlantic price trends closely tracked domestic price trends.r2e From 2003
onward. a totally new pattcft emerged, with North Atlantic fares rising
three times laster than domestic fares.]30 This fundamental shift in pdc,
ing behavior exactly tracks lhe move towatds extr€mc North Atlantic
concenlration. which siarted when Air Fra[ce bought KLM. prcvious]y

t
!

126. Sce, ..s. Onewo d Show Cause Order- ./r.a trote 3. !t 18-20 (considering only bri€flv
lnporl slol bdricE on a handful ot largc nonstop routes al Londoo Hearhro$ anpon. thc onlv
xne the D()l ar.lrzcd ant evidence of enq b.fiers in any ATI cas..)

\21. Propoted U,itctl-Cantinentdl Mqsq: Heaing Belarc Sbtun,n. .n Aidtian ot tttt H
lirhsp & titJidiruchoe Con r. I r I rh cong. (2010) Gtatenenr or Huben Ho.an ) [lr*einalter
lrotos.d Unittul Contin.ntd Mrr8dr Colmenls}

128. Dat. in lhc g,aph is rotal Doncstic and Atianric enln! tolals for aU US caricA are
irom DOT Form rl as c.mpiled bl thc anrhor. Pass€nger revcnue dara arc fron Scbedlle Plz.
ind rhc scgment passe.ge.s data arc rrohSchedule'll(X). Iraosatlantic relenue figurcs tor non
LrS carriers ak dorpublicl! available. bll since US fiag carrien scrve the i.jentical narteb{ith
conpaable sclEdul.s and capacnv. lhe aggrcgarc US canier Atlanlic unn rc!€nle dara shotr!
h rhc graph should len closell track aggregalc frarkel leveh Capacitv compdison k toral
l)omesdc rnd Atlanric enthy seat crp0cit]' for all US a!.j non.Us carierc liom Schedule Tl00

119. Ptupased L'nnerl.C(nti,z,rrl Me.aer Commens. s/prd nole 12a

Atlutic Corcentntior
r5-5s4 ootinent 85-90%
.15-45% o*nll 65-707.
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the largest single driler of p ce competition in European long-haul net-
work markets. The market power already created by consolidation is
much wo$e than the simple Atlantic,Domestic fare comparison suggests.
Under nomal, healthy competitive conditions, airline far€s are highly re
sponsive to changes in capacity. Domestic fares increased fifteen percent
since 2003 because the industry did not add capacity.trl When Adantic
capacity spiked in the Iate 1990s. average fares fell, even though this was
the peak of the dot-com cra.r3? But the market power created on th€
Atlanlic in recent years meant normal supply/demand relationships
would not work. Atlantic fares increased fo y-six percent since 2003,
eve[ through capacity also increased forty-five p€rcent.r]3

lf 200E capacity levels were operated under pre-2003 comp€tition
levels,2008 Atlaltic unit revenues might well been thirty to forty percent
lower than observed, suggesting an annual consumer welfare loss due to
increased market power of $9 to $12 bilion.tsl Counterfactual historical
analyses such as this are a bit complicated;I3s but eveD if one arbitrarily
assumes that only half or less of the observed pricing shifl is due to mar-
ket power, consumer welfare losses have already been staggeringly large:

2008 Consumer W€lfare

Nonh Adantic Mark€l Power

5v. $1.5 billioo

1070 $3.0 bi ion

t5o/ $4.5 bitiion

20./, $6.0 billion

20./. $7.5 billion

A legitimate Clayton Act "maiket power/market contestability"
analysis would also note that

There are serious risks that the observed anti-compelitive pricing
trend will worsen after independent competition ftom Continental,

13L Id. ar 2-3.
132. Id. ar 2.
133. L?.
l3:1. The Iotal2(n8 Norrh Adantic rcvenue base i5 con*datav€ly aslded to bc $30 billion.

based on DOT Forn 41 data coopiled by lb€ author. U.S. ca rier A tlantic passc.ger revenue of
!15.058 nillion. and a forly-st percent U.S. cuier share ol conbined lolal alaibhle seat miles.
This€stinatc does not include non-passeDger revcnue orlhe po.tio. oftransatlantic ticket reve
nle nown on domesric U.S. or intra-Eu connecling nign$ lhar would not be cdlegorized as
AllaDtic revenuc in Fom 4t (on filc with author).

135 A dor€ d.bilcd analysis would litely show relariv.ly large consumcr welf.fe losFs in
rh. connecing U.S.-Continenial Europc markets ahe.c lhe duopoly of the Luflhalsa dd An
France led colusivc alliances have had ar eiglty fiv€ p€rccnt ihare for olcr lile y.s. and
snaler Eclfa.e losses in olher ma.tel calegories- Some nalginal, higneFcosl caplcity Nould
havc bcen withdravn ir a mo.e competiiivc envirornenr, although the incrersed conpetilion
may have drivcn in<lustry productivity imtrovenetrts. and share shilts faroring norc cfficicnr
canies. Lower rar.s *ould have also stimulated dedard srowlh.
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Iberia. Finnair and American is eliminated and cotrcentration increases
ftorn sixty-five to €ighty percent to nhety to ninety-five percent. Price
competition in isolated large noDstop O&Ds must be evaluated sepa-
rately, but figure 3 reasonably reflects the concentration in Contin€ntal
Europe connccting markets, which account for the vast majority of North
Atlantic traffic.

-As discussed in section 5. North Atlantic markets are not contesta-
ble. There is no possibility that future entry would be "timely, likely and
sufficicnt either to deter or to counteract" anti-competitive behavior by
the th.ee dominant Collusive Alliances. A Dew entrant would require a
major hub. tens of billions of dollals in new fleet investment and expen-
sive access to highly constnined airports. The last successful entry on the
North Atlantic was twenty three yeals ago.r36

-Basic network aitline economics create sedous risks of ca el con-
ditions in these markets-the three dominant Collusive Alliances would
mtionally match oligopoly capacity cuts and price inffeases because more
aggressive competition could never displace existing hubs or capture sig-
nificant market share.

-None of the increased concentration since 2003 is due to efficient
airlines displacing inefficienl ones or other "market forcesi'it is strictly
due to the artificial process of large airlines petitioning goverDments for
reduced compelitioo.'37

Instead of Clayton Act tests based on case specific evidence of pdc-
ing behavior and market contestability, the DOT s findings are based on
an arbitrary rule that assumes that consumer welfare in intemational air-
line markets is not threatened as long as at least three competitors oper-
ate under an ''Opcn Skies" lreaty, which is presumed io automatically
protect consume$ ftom the threat of market power.133 Even though the
EU-US Open Skies has facilitated increased concentlation in a market
that has not seen successful new entry in twentylhree years, the DOT
simply asserls that the treaty "enhances competition and promotes new
entry" and there is "no basis upon which the Joint Applicants could, as a
result of this transaction, imposc and sustain supra-competitiv€ prices or

116. Ihe losl ne* entant on lhc Norlh Atlantic io successtully s$tain a market posirion snh
at leasl otre percenl na.tei share wa Piedmont Airlir€s (now USAiNayt which began ChaF
lotre-London Oarwict seflicc in 19a1, See 2 New Air Raute! to B.roih Approred,LExtNcl<'N
HE*^LD L.^D.R. Anr. 24. 1987. al B2 (di$using fedcral approval ot Piednont Airlin.s to
coBence s€ryie b.rween Cha onc, N.C. and t ndon).

137, See Bet{allr Dean & Shane. $prd nolc 26, at 19,
138- -td Orewond Show Calse Ode. rr,p', note 3- al 3 ( Under orr eslablish€d poli€_r- rhc

€int€ne ol an open-skies frameworl is a necesary predicare lo our @nsider.lion ol requesls
for anthtusr immmity"): Slar/Conlitr€ntal Show Causc Ordcr, $iplz Dote 18 at 2 ("Uider thc
Departnetrl's €stahlishcd policy. rhc.nsGne oI an "oFtr{kies" reBularory frmewortis a
necess.ry predicale to ou. consideration ol requests for atrtilrust imoLhity ),
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reduce service levels below competitive levels."r3e Since collusive alli-
ances automatically create consumer benefits, the DOT claims reducing
competition via An actually benefits consumers by enhancing "inter-alli-
ance competition."l4 Since the protection of airline consumer welfare
only requires three s€rious competitors, the DOT'S competitive "analy-
sis" has been wholly lirnited to simpl€ market share snapshots showing
that no highly aggregated market groups (i.e. U.S. - Germany, the overall
North Atlantic) are currently dominated by any one of these three com-
petito$.r41 Despite the huge increases in market concentration shown in
Figure 3, the DOT has approved AII on the basis that it will "not matei-
ally alter the curent competitive landscape or increase oveEll market
share to any sigificant degree."ra2

As with the rules establishing public benents on the basis of "double
marginalizatiotr" and undocumented private carier benefits. these rules
render the Clayton Act test completely meaningless, since no ATI appli
cation (other than a merger between the tbree collusive allialces) would
ever be tbund to ffeate sks of supra-competitive pricing or otherwise
threaten consumer welfare. Under these rules, ATI applicants would
have no need to present verifiable, case-specific evidence that immudty
would not create market power, and other interested parlies would be
unable to challenge applications on the basis of case/market-specific evi-
dence ofcntry ba.riers, non-contestable markets or the supra-competitive
pnces.

IX, BR€AKTNG THE r-rNK BETWEEN "OPEN Sxres" eNo Lrnsn,cr
MARKE'T COMPETIT'ON.

As Dean and Shane note. the 1990s "Open Skies" treaties were de-
signed to supplant mercantilist bilateral treaties such as the U.S.-U.K.
"Bermuda II" treaty,r4r whereby intemational airline markets were
manipulated tbrough backroom negotiations between the large incum-
bent carrie^ and government bureauoats, with results heavily biased in
favor of the shon-rcrm interests of those incumbent airlines. By eliminat-
ing many of the entry arld pricing barrieF that the bilateral negotiators

243

139. Star/Continental Shov Cause Orde., $p.d note 18. at 17.
140. Oneworld show Cause Order. ripra notc3. al28 ("Theenhnccd inle.allian.e conpe-

lilion is benericial ror consumcE acloss mary markers. in particular lh€ hundreds oflraNallanric
markcts i. *hicn the applianls becone nor€ comp€titive as a dired resuh of lh€ alliance ).

l4l. Se. 1a al 13 17: Star/Coniir.nral Show Cle Ord$, Jrr'lz oote 18. al l3 tbl.1.
142. Srar/Cotrlinenlal Shov Causc Ordc.. r/p/, noie 18- at ?l ( The lransaclion does not

osle.ially alle. tbe .urent .oopetiiive landepe or indetre ovenllDa.kel share lo my si!:nifi

143. Dern & Shdq lrpfa trore 26. at L The Beduda II treaty restnclcd e ry imo $c
U.S.-U,K, market between 1977 and 2008. 5€e Air TBns@d S€nices Aaecmenr. U.S. U.K..
June 22- 1977. T.LA.S. No. 86,11.



2t4 Trunsporta,ion Late loumal lvol. 37251

had previously used to distort or dg market outcomes, the U.S. Govern-
menl's 19m s "Open Skies" policy and the European Union s 1990s mar-
ket liberalization policies established maximization of aggregate
consume. welfare and industry efficienry as the central objectivcs of in-
temational aviation poliry.'r{ They sought to establish the policy that
airline winncrs and losers should be detemined by consumers and inves-
tors. aIId the role ofgovemment should be limited to ensuring a level and
fully competitive playing field. While one can criticize the shortcomings
of specific regulatory and policy decisions, the overall benefits of these
liberal policies can be measured using objective evidence of increased
service, lower prices, carrier productivity and the lite.

The revenal of this Iiberal "hands-olT" approach began when the
E.U. shifted to a more inte entionist, pro-consolidation policy a decadc
ago, favoring the interests of the large E.U. "national champions," Luf-
thansa, Air France and British Airways, the leaders of the thrce Collusive
Alliances that the EU expected to domitrate a consolidated industry. The
E.U. proaclively supported the Air France/KLM merger that reduced the
number of intcrcontinental network competito$ in Continental Europe
from lhree to two, but blocked a Ryanair Aer Lfugus merger that would
have exposed the transatlantic routes of three "Dational champions" to
aggressive pdce competition from Europe's lowest-cost opemtor.las The
E.U. openly advocated "industry consolidation" and proactively sup-
ported combinalions such as Air France-Alitalia, Lufthansa-Austrian and
British Airways'Ibcria.ra6 The E.U. delayed a U.S. "Open Skies" treaty
for five years with demands that the U.S. change its national ownership
laws so that the three E.U. carriers could fully control their U.S. alliance
pa ners, and this was a major E.U. demand during the recent Phase II
treatv tresotiations. tr7

144. .tee Dcfining Ope! Sties. lrpfa note 29. at 3.
1,15. S?. Holan. ypla nol€ 55. ar ?.

147.5 .cHube l tHoran. I reEUUSOperAccesArca : l lowtoReu l ise theRdl id lV is ion . lo
AvrarrrN srRA,roy 1 (2003) (a detailed ase$netrt or rhc prospects ro! najor i'rtemdrional
aeropoliri€l liberdliatioD): H$en Hotun- Anhe Co6olilatun: Myh anti Redit!- r't Art^
noN S,RAftoy 2 (2r[6) (an cvaluation oI anlne nergec io the Us, Eurcpe md Chi.& a.d thc
general rrend row.rds consolidation)i Hlbert Horln, In? Nr|| EU-US f/!dt! an.llp lhlerconti'
ndtal ^nlih. CDitolirlutk t Bafle.ll3 AwarroN STRATEGY 1.4 6 (200?): Alla! L Mcndclsohtr.
The USA dad nt ELi Ariation Reldtions: An Inpaste or aa Oppo.tuin:--29 At. & Spaa L^$.
263.26.1(Not.2{x).1). While rhe US aM EU sbared sinnar vicsabout rhc use ofATl in indu$
try .onsolidation, the EU rook a more 4grcssive position on alowinS direct forcign o*nership
and conlrol.ln tlE pha* | ncgotiadons. rhc EU argued tlut auowing IuU nnancial!!d natrage
m..r mdger\ bct$een E.U. and U-S. cariers would gendar€ €15bn itr indenental revcnlc
(no.. thaa the combincd tcvenue or Northwesr nnd soudwesr) a.d 80.ffn ncwjoh. (nore 'hrn
$e comtincd .mploydent ot Delra and Conlilenlal). The curent twenty fivc pcrcent liDit on
rofuigd osrer\hit of US anlines ouol be aoendcd bylrealy. otrly by an Act ot Co.Aress. Thc
iailure ot rhc Phasc u ne8otiations ro produce major concesions otr ioreign owneGbip of Us
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Wlile the DOT never became an open, public advocate of intercon-
linental consolidation. by 2003 it had clearly abandoned the 1990s
"hands-off' policies and shifted to an intemal view that international air-
line industry structure should be proactively managed through bilateral
discussions between govemment officials and the large Legacy airlines.rr3
As noted eadier, the DOT has not produced any policy statements or
analysis supportfug either the general merits of vastly increased market
concentration, or thc specific merits of supporting claims such as "double
marginalization" or "inter-alliance competition." However this anti-lib-
eral shift can bc reasonably inferled from the ATI ludings discussed
above, and from recent bilateral lreaty results. While the State DeparF
mcnl achieved several pro-consumer gaifls in the final treaty, E.U.-U,S.
''Open Skies" is a major departure from the 1990s treaties as il is de-
signed to facilitate incrcased consolidation. not increased compctition,
and it is designed to increase governmental iniuence over industry struc-
ture, not to incrcase the influence of consume$ atrd investols.I4e Carri-
ers have publicly claimed that DOT informally promised approval of the
current ATI applications during the treaty negoti^tlons as a quid prc quo
tbr E.U. approval of open entry in the U.K. and Spanish markets without
th€ owtre$hip and control provisions the E.U. had demanded-l5o In the
treafy the DOT agreed to align ils airline antitrust rules and processes
wilh E-U. rules and procedures, a requirement fully consistent wilh the
_bilateral d ven antitrust enforcement" approach advocated by Dean
and Shane. and completely inconsistent with the view that the DOT is a
neutral antitrust regulator obligaled to follow the Ho zontul Meryer
Guifulines and other traditioDal evidentiary requfuements in deciding
A'Il cases.151
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arlines was seen as a diplomati. defeat for the E.tJ. ..S.c Pitita Clatk. Woshinglon Wih! Autk ol
Oren .t/rr'?s. FTNAN.TAL TN!s, Mar. 26.2010. at 10.

1.18. ,t.e Kemerh J. Butron. the Inptct afthe USEU Op.r Skies Agrcem? on Adnt!
Market Stuctur.s and Anlirc Nctwrls. 15 J. ArR TNSP. McK. 59, (2C{19) (pi(NidinB aLldi
donal background on the .ir political policy shilts of lhis pcriod).

r19. see adrolr Ajl'fransporl A8reemenl, U.S.-E.U., Apr. 30. 2007, 46 LL.M. ,170,

150. See Joinr Applicalion to Amend Ord.. 2007 216. Dcher No- OST-2m8-0234. Rc,
spoNc of the Joinr Applicants io (:onnetrc offtc Depl ofJlslice ar 8 (Depl ofTransp.luly 6.
2009) ( --Ourmlion\ radine p.dners. both pr€enr and turuie. have reled on. and witlrely on.
the condnued availability of ATI as |hc @rncrsto.e ol U.S. aviatio. poliN. For example. the
U-S.-EL| AgreeneDt tregotiarionr included a Me6o.an<tun of Consultatiotrs lhat spccificall!
Promned prompt rction oo appltcations for epanded imnuity such 6 rhal songht by |bc Joinl
Aripli.anrs here . . . ThLs lhe Memorandum of ConslllrrioN is d acknowlcdgenent of lhe
aeropolilicar reality th.1 op€n ski€s and ATI are hlegralv linted dd esenlially refulcs the
DoJ s posirion lhat the Joinl Applicalion is nor lintcd to open skies bercits. DOI qould navc
lhe Dcparlmenl reDege on ihat pronise, ) (footnote onnted)-

151. S?r U.S. EU. Open Skics Treoly.g,'ra noie 151i Dean & Sb,ne. rryr4 noie 26. al 18:
Bunon, rrp.a note 150, at 64i lloRrzoNrAr. MERGET curDELrNEs, szpld note ,1.
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X. THE NEw US-JAPAN BTLATETaAL- FURTHER coRRUpr-lNG "OPEN

SKES'. AND FURIIIER ENTRENCHTNG ..BILATERAL DRIVEN

ANTTTR ( 5T ENFORCTVEN'l..

The new U.S. Japan treaty completes the breakdown of the hislorical
link between "Open Skies" and liberal market competition. While all
past "Open Skics" treaties required fully open atrd equal market access
for all carriers, the new treaty maintains stdct Japanese govemment con-
trol over slots at Tokyo's airports, including a provision that U.S. carrier
access to the new runway capacity at Haneda Airport should be strictly
limited to four flights that must depart between midnight and 6:45 am.15,
Instead of reducing governmental ability to disto airline competition or
dictate industry structure, the new treaty was specifically designed to fa-
cilitate massive taxpayer subsidies to Japan Air Lines (JAl), and the con-
solidation of the four transpacific carriers with large Tokyo opemtions
into two larger collusive groups that would threaten the survival of
smaller competitors.rs3 The 1990s treaties clearly w€akened the ability of
European governments to distort and rig aviation markets, but th€ new
Japan treaty does absolutely nothiDg to weaken the Japanese govem-
ment's control over aviation competition {ontrol far greater than any
European government ever had. The large carriers and the DOT clearly
intend to pursue the same consolidation of transpacific aviation into the
same three Collusive Alliances that now conttol the North Allantic.
While the early "Open Skies" treaties with the Netherlands and Switzer-
land were designed to pressure countries like Germany and France to
liberalize aviation markets, the Japan "Open Skies" treaty is designed to

152. Js. 2010 U.S. Haneda Conbinadon Sedices All@atiotr heccditrs, D@k€r No. OST-
201{HDl8'0262, Oder 20r0-t-2 ar 1 (D€pl of Transp. July 6, 2010) Iherein.lr.r U.S. Hancda

151. Al rhe lime the u.s.-Japan lreaty was 5i8n€d. nuhiplc press reDo.ls in Jape ald rhc
U.S. indicated $at JAL nua8emenr and rhe Japanes Mhisrry oI Transport stroogly favored
conbining (yia ATI) the ltrge JAL and Delta,Northrct Totyo bub operations. see, a8,,./,,{l
Likelt b Chooy Deho Ort Ameri.dr. R€oERs, Dec. 18,2(tCDi U.5., JopM Eye Open Skia;
bn! Cont.titidn Bctweea Aneti.at and D.hu fo, JAL Could Deruit Ncgotiatiod.\lsr' 'foD^y.

D.c. A. 20{t9, ̂ r 18. Am.ncn,, Pa n.,s OJI.i SL I Bilion to r,4a. Asso.'AED PNFss, De. 3.
2009. This nove (along vith ATI for Unned, Continental and ANA) would havc estabtisb€d a
lop two @oenlration level oI ninety p.rcenl in ihe US,Japan mrt€r and nadc it extrao.ilina
rilt dilficult for Afierien Airlines io rcmain a vi.ble mDpetito.. Sh&e sered as a paid advo
care on behau of Delta's efions lo achiere imunitt wirh JAL- Anqicn, Pann.6 Olkt Sl.l
tili,n ro.I/ta, Asso.r^rED P{Ess, Dcc. 3. 2009. Although rhis plan was not inpleFent.d after
sub*qwnl mb!8cmen! chanSes ai lAL, DOT would havc betr fllly awtre *hen rhey signed
lhe trealy lhat it could dircdly lead ro a nNive irse&se in oarler @ncenmtion. sre .4n.rt un
ni.s High as JAL Stars Put, DALus MoRNNa NEws, Fcb, 10, 2010, at Dl (descnbinS JAL
decision to rcject Delta merger afier chanses in danasenenr). Eatlier in hy career, I was re-
spoNible for Norlhwesrs intcrnatioml networt, itrcludi.g its ldge hub !t Tokyo Nanra. and .d
highly iamiliar with tte economiG of iranspeinc op€nrioni and ooperiior h lhe U.S.-Japan
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pressue other Asian countries to eliminate competition from their hubs
and carriers, and consolidate into groups led by the collusive alliance net-
works based at Tokyo.

Just as the words "double marginalization" automatically establish
the "fact" of significant public benefits, the Japan treaty demonstrates the
DOT rule that a treaty including the words "Open Skies" automatically
establishes the "fact" of market contestability, which eliminates the need
to examioe any verifiable, case-specific evidetrce about market power.
This rule will speed lhe process of industry consolidation on the Pacific
since ATI applicants will not need to produce evidetrce, and applications
cannot be challenged on the basis of evidence that huge artificial barriers
to competition actually exist in the Japanese ftarket.

More importantly for this discussion, the DOT ageed to provisions
in the new Japan treaty that were specifically designed to entrench its
evisceration of ATI evidentiary standards, and to thwart the ability of the
DOJ or other parties to demand reviews of Pacific ATI applications
based on market-specific data.ls{ JAL entered banlruptcy protection on
January 19th and filed for ATI with American Airlines on February
12th.r5s Under traditional evidentiary standards, ATI could not be
gradted without data as to the exact routes and capacity the alliance
would operate, since there is no way lo evaluale competitive issues or
public benefits without knowledge of capacity levels aDd other specific
charges thal would occur as a result of ATI. It would also be impossible
to evaluate AII applications without hard data about public subsidies for
JAL that could seriously distort compeiition.ls6 But none of these things
can be known with any certainty until a JAL reorganization plan is fi-
nanced and approved, a process that could take several years.r5?

L51. See Senmlll Record oI Dhcu$ions, U.S.'Japan, Dec. 20CO, avoildble ut htrpll
www.sLaLe.gov/documents/organization/ll3720.pdf

155. I$tin Mccudy, topan Anlines liks lot bonkrul'tc! ?r,re.dor. TH! GL,^RDr^N
(LoNDoN), Jm. 20, 2010, al2TiJoint Applic.tion ofAmencaD Anlires,lnc. and Japan Anlincs
lnlematioDal Co., Ltd.. D@lel No, OST-2010-(n34'0001, Application ar 13-41 (Dep\ olT.onsp.

156. Press reports a1 rhe time thc U,S,Japan reary was stn€d suggened the po$ibilit) oi
ldp.yer subsidies to IAL as large 6 JPY8(I) bilion ($8.8 bilion). S?e, aa. Anthony Rowley,
Posible Lifeli,e ltoosts JAL Shdr.s: A ine Seekn'E Futtls fron covennentBd.ke.l lrt -
an@!1 Agdc!. 

-fHE 
BssNE:s TRIES SlNoatr)RE, Oct. 10, 20(/, (Asid Pacitrc Ncs).

r5?. Th€ Unned An Lhes r.org.ni2ntion requned three ye6 mder a veil eslablisbcd atrd
highly traNpd€tri U.S. ai.line bantruprcf pr€e$, wirh which qeditoE vere hiehly familiar.
@d vA ftee of dy dircci polili@l inlerfc.encc. S.e Fnen.llier skies: A ine\ L.aving Bark.
ruptywnh L6s BaEgaEe, Rtiehle,Iinta, CEO nhn Soys, CHcatu SUN,TNE. Feb. 1.2006.
.I 67. No JapaD6e conpa.y tne sia of JAL has cvo undergone rhis rt?e ol baDlsptcy rcslruc-
iu.itrg. JALs iadebledtrss is tar grc6ter tha! U.i1ed Ai. Linet indeblednes qas, and rhc rAL
bekruptcy is a major political issle in J3pa!. Unn..l Dtldrt Deht Repaynents: Despetate Airline
OIe's Mechanics Retk.d wdge Conc$tion Packase,S^r FR$.rsco CRoNrcE. Dec. 3. 2ixl2,
at B 1 (nodns Unitcd debrs oI $920 million atbankruplcy fili,ns);JAL Heads far Aanknqk! w h
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Nonetheless, the DOT specifically promised that ATI approvals and
all other trealy implementation requirements would be in place by Oclo-
ber 2010.'i3 The Oneworld ATI application will havc required nineteen
months of review. evefl though the DOT has n€arly twenty years of expe-
rience anallzing the impact of antitrust immunity on North Atlantic com-
petitive issues.r5q Even though it has never considered Japarl/transpacific
industry structure issues before, and the Japanese market includes a
range of probl€matic competitive issu€s not found in any European mar-
kets, the DOT is clearly conJident that it can fully review both the JAL/
American Airlines and the parallel United/Continental/All Nippon ATI
application in six months.'d This clearly signals that DOT has no inten-
tion of conducting an objective antitrust evaluation, and merely intends
to rubber stamp the two applications, a signal reinlorced by the fact that
neither application includcs any substantive evidence regarding public
benefits or markel power sks.r61 With the a iJicial six month deadlinc,
if DOJ or othei parties demand a more rigorous evaluation, DOT can
blame them for creating a major diplomatic row with the Japanese.

XL THE CoUNTER-REVoLUTIoN AGAINST LIBERAL

AIRLINE COMPETITION

Dean and Shane's article recites the successes of the DOT'S highly
liberal aviation policies in the 1990s in order to incorrectly imply that
their ATI agenda is driven by the same market oriented. consumer-wel-
fare maximizing thinking as was behind domestic deregulation and the
original "Open Skies" treaties.l62 The extreme consolidation of the North
Atlantic and the impending consolidation of the Pacific are not only to-
tally inconsisteDt with those past poliry, but represents a counter revolu-
tion against the liberal competitive policies of the 1980s and 1990s. and
Dean and Shane are acting as advocates for the counter-revolutionaics,
The post 2000 consolidation movement is not trying to update competi-

516 Bithn in Debt. Ret:ttas- Jan. 13- 2010 (notine JAL debls of t16.3 billion at bank.uprcy
liling an.l rhat JAL banktuptcy is one oi rhc larsesr corporare la ues in J.pan).

l5l. Sce U.s. Depl oi State, U.S.- lapal An lrahs?oft AsleenEht ol Decenb.t 11, 2tn,
R.otl ol Distusiaa\, Dec. 11, 2{x)9, dvailar.,e a, hltpr/ww.state.go!/docuneDrs/organizatiod
133720.pdf: Doug Cane.or./,pon E\pects US To D..i.!c On Ai.line Pacls Br O.:t 2010. Do\|
JoNEs NEwsqRB, Dec. 14.2Ui9. availahle dt brrpl*w.advfn-mo/n.ws_Japd-E pects'Us
To-De.ide-On-Anhc.Pacs By Oct 2l)10_40760751.hm1r.

159, Th€ tust Norlh Atlartic ATI application (No.thvest KLM) was filed in 1992. S.? Nw/
KLM Show Ciuse Ordc. rrprd nole 124. al 1.

160, 5.. Horan, qfrd nore 128, ar 14.
16 l .5 .eJo i r tApt l i@l io t ro fA IN ipponAiNavsCo. .L td - .Cont inent . lAn l ines . lnc .and

Unilcd Air Lines.ltrc., DGtet No. DOT'OST'2009'0350, Applietion ar l-15 (Depl of Trarsp.
Dec. 23, 2(x)9): Joirt Applicldon oI American Airlines. Inc. a.d lapan Airlines lnremational
Co,, Ltd,. DocLet No, OST-2010'0034, Application ar r3-4t (Depl oI Tr!ns!. Feb. 12, 20lO).

162. D€an & Sh.dc, r,rrd nole 26, at 17, 19.
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lion policy in light of obse able marketplace or economjc changes. blrt
they are trving to reestablish the pre-deregulation world of govemmen-
lallv managed competition, where international avjation was exempl
from normal antitrust rules, and where the large incumbent caffiers could
p valely lobby bureaucrats to rig markets so they could expbit markel
power that reduced both consumer welfare and long{em industry cftl
ciency. If Dean and Shane seriously believe that consolidation around
just three global competito$ is the "future of aviation" and beneficial to
consumels, thev should argue their case openly, and thev should be argu
ing for the repeal of the Airline Deregulation Act so that domestic con-
sumen mav enjoy the same benefits. If Ihe DOT believes thal recenl
alliances proposed in ATI applications really create significanr public
benefits without unduly increasing market power, they should bc willing
to accept the DOJ's challenge, and provide evidence that meets ,rloll:on-
tal Merger Guidelines standatds.

TabLe 4163

The DOT's "aviation policy" - the consolidation of all of the major
intemational carrie$ into three collusive groups - is driving an extraordi-
nary transformation of the industry's structurc, one that rvill dwarf all of
the competitive changes since deregulation. Radical consolidation is a
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fundamentally anti-market agenda, as lhe resulting changes are not based
on retums to capital from effici€ncy/productivity gains. The consolida-
tion that began in 1993 and accelerated dramatically after 2003 resulted
from large carrie$ petitioning govemmetrts for ieduced competition; not
from efficient carriers displacing inefficient ones or similar "market
forces." The E.U.'s "natioMl chaEpion" policy explicitly uses alliances
to prop up unprofitable flag carriers such as Alitalia, Austrian, SAS and
LOT, and the Japanese government clearly believes that ATI facilitated
reductions in competition would help JAL survive.ls Despite aggressive
pro consolidation publicity campaigns, private investors have been totally
unwilling to risk their capital on any of the major airline combinations of
the last five years,r65 since the capital markets know that there are no
significant economic synergies to be exploited, and that the vast majodty
of airline mergers have been financial and competitive disasters.r66 This
type of artificial consolidation entrench€s oldline legacy companies,
could distort domestic competition,r6T and reduces pressures to innovate
and improve productivity.

This counter-revolution depends on "double marginalization" and
the other arbitrary rules thal the DOT has used to render the pubUc ben-
elits and market power test meaningless, and the counter-revolution
would collapse if ATI applicants were required to use verifiable, case-
specific evidence. As the orighal l9q)s alliances demonstrated, tradi-
tional evidentiary standards are not an obstacle to consolidation propos-
als that generate legitimate ecoDomic sFergies and consumer benefits
without creating lmdo market power. But the post-2003 radical consoli-

164. S.e Cent. ior Asia Paorf Aeiari@. tapan A in6 anll th. fttto. of slobalavialior:
lapanes. Gorpmnent holds th€ /..J. htF://ww.cenreforaviation.coo/new2m9{r9r&japao-
anlines and the tururc'of'globalavialion-jala.ese-govemhenl-hold$1he-acs (last risn€d Ocr,
21. 210I Hiioko Tabtcbi,-/d/,a, A ines Is Told to Se.k P blia a,i/ort Ar"rA, N.Y. TrMEs. Oct.
30. 20tYJ. ar 82.

165. lle Delra-Norlhwest merg€. ws a stock swap Bilh no ouside financing. S.e Ddtu,
Na hwe sharchold% eive grcen light to heryer,Cts|c^Go TzuruNE. Sep.26.2008, at C5. Ilie
USAina$ Ane.ica wd conbhalion wd. bantruprc.v .eo.eeization coobinine tvo.iditres
rhat *ould have oth€Nise liquidared. S.c Micheline M.yn^d. US AiNdrs dru! An.ncd Wee
Pldn r, M.r8., N.Y. TrMEs. May 20.2005, al C1, Wdely discu$ed merges such as Unned-
CoDthental and British AiN.yelb€ria could nor lird willirg irvc.io6. evco dlrjng thc g.calesl
findcial blbble in *orld history.

166. S?r Horan, lrprd nole 12a, at 10. The only nergeG beNeen large anlnes since thc
1970s where acquisniotr od implemetrtalion coslr we.e clearly jBiilied by cflioencf/producllv-
iry gaa.s were oncs d€aring ldge hubs (TWA-Oztrk al St.Ltris, Northwest-Rcpubli. rt Mide.
apolis. Air France-Air lnte.'UIA at Pans) or derSeu implencnted as pdt of a najor
bantnptcy restru.turilg (UsAiday$Anerica West, Llnhsa-Swnt.

16?- Caricr sucb d Dclk dd Lufthda are less efficieDt produc€G in ney domcnic (and
inlra E(J) markcts coDparcd ro cariets such as Airtran or Easyjeri the nsl is rhar ftey Nould
use suprg'comperitive inrercontinc.tal pronts to distort conpetition againsl lhose lower cosl
cadieB in shorthaul ndtec.
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dation around three globally collusive alliances rests on a foundation of
the willfully false claims embedded in "double marginalizadon. ' A1l rc
cent consolidation totally depends on the DOT'S insistence that fares au,
tomatically lall filleen to twent_v-five perccnt whenever ATI grants
reduce competition regardless of market/competitivc condilions, that
100% o{ transatlantic consumcr wellare gains in the 1990s were due to
ATI (and none of the gains were due to cafiier productivily or favorable
supply/demand conditions), and that a single study of 1990s lransallantic
price changes sponsored by ATI applicants can be used to predict price
changes twenly yeals iater in any market any\rhere on the globe.r63 By
ruling that "double marginalization" and the other arbitrary rules are set
tled, unchallengeable fact. DOT expects to accele.ale approval of the Ja
pan and subsequenl ATI cases and gives airlines an extremely lorv cost
ilay to create market power and supra-competitive profits worldwide.

Aside from the impact on xirline industry structurc and consumer
welfare. the counter-revolution replaces the concept of the DOT a! an
imparlial enforcer of the antitrust laws with airline antitrust enforcement
based on private, negotiations between the DOT, the large incumbent
airlincs. and other governments. Rcplacirg "evidence driven antitrxst
enforcemcnt" with "bjlateral (or policy) driven antitrust enforcement"
givcs Ihe DOT much more reguiatorv powe. and discretion than Con-
gress ever intended, and greatly increases the dsk of regulatorv capture
by the pafiies the DOT is supposed to be regulaling- In the 1990s the
DOT creatively used its combined antittus! and bilateral negotiation
roles to sigtrificantly liberalize international airline markets. If the DOT
is unwilling to abandon "double marginalization" and the counter-revolu-
Iion againsl liberal competition, then perhaps Congress should consider
shifting inlemational antitrust authoriry to the DOJ. as it did for domestic
avnt10n,

168. Sec Horan. rzzrd rotc l?8. at 12.


