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Background: After county disapproved of
property owner’s proposed residential de-
velopment, owner filed suit under Bert J.
Harris, Jr., Private Property Rights Pro-
tection Act. County asserted several affir-
mative defenses. Owner filed motion for
summary judgment, and county filed com-
peting motion. The Circuit Court, 18th Ju-
dicial Circuit, Brevard County, Curt Jaco-
bus, J., granted owner’s motion and denied
county’s competing motion. County appeal-
ed.

Holdings: The District Court of Appeal,
Nardella, J., held that:

(1) genuine dispute of material fact existed
as to whether unrelated regulatory bar-
riers, which alone could have barred
development, “inordinately burdened”
owner’s existing use of property, and

(2) county could not seek interlocutory re-
view of court’s order denying its com-
peting motion.

Appeal dismissed in part; reversed in part;
and remanded for further proceedings.

1. Judgment ¢=185(6)

Looking to the federal summary judg-
ment standard, as required under Florida’s
summary judgment standard, an issue of
fact is “genuine” only if a reasonable jury

could return a verdict for the nonmoving
party. Fla. R. Civ. P. 1.510(a).

See publication Words and Phrases
for other judicial constructions and
definitions.

2. Judgment €=181(2)

Looking to the federal summary judg-
ment standard, as required under Florida’s
summary judgment standard, a fact is
“material” if the fact could affect the out-
come of the lawsuit under the governing
law. Fla. R. Civ. P. 1.510(a).

See publication Words and Phrases
for other judicial constructions and
definitions.

3. Judgment ¢&=185(5)

To satisfy its burden of demonstrating
that there are genuine factual disputes
that preclude judgment as a matter of law,
the non-moving party on a motion for sum-
mary judgment must do more than simply
show that there is some metaphysical
doubt as to the material facts and must go
beyond the pleadings and identify affirma-
tive evidence that creates a genuine dis-
pute of material fact.

4. Judgment ¢&=185(2)

In determining whether a genuine dis-
pute of material fact exists, the district
court must view the evidence and draw all
factual inferences therefrom in a light
most favorable to the non-moving party
and must resolve any reasonable doubts in
that party’s favor.

5. Judgment €=185(6)

Summary judgment should only be
granted where the record taken as a whole
could not lead a rational trier of fact to
find for the nonmoving party.

6. Judgment &=181(15.1)

Genuine dispute of material fact exist-
ed as to whether unrelated regulatory bar-
riers, which alone could have barred devel-
opment, “inordinately burdened” property
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owner’s existing use of property that it
sought to develop as residential subdivi-
sion, precluding summary judgment as to
liability in owner’s suit against county un-
der Bert J. Harris, Jr., Private Property
Rights Protection Act. Fla. Stat. Ann.
§§ 70.001(1), 70.001(2), 70.001(3)(b),
70.001(3)(e).

7. Zoning and Planning ¢=1154

A change in land use which impacts an
existing use does not necessarily equal an
“inordinate burden,” under the Bert J.
Harris, Jr., Private Property Rights Pro-
tection Act, which requires a landowner to
prove that a specific action of a govern-
mental entity has “inordinately burdened”
an existing use of real property or a vested
right to a specific use of real property.
Fla. Stat. Ann. §§ 70.001(1), 70.001(2),
70.001(3)(b), 70.001(3)(e).

See publication Words and Phrases
for other judicial constructions and
definitions.

8. Zoning and Planning &=1055

Where unrelated physical or regulato-
ry barriers stand in the way of a landown-
er’s intended development, it cannot be
said that the landowner’s investment-
backed expectation is reasonable, for pur-
poses of the Bert J. Harris, Jr., Private
Property Rights Protection Act. Fla. Stat.
Ann. § 70.001(3)(e).

9. Appeal and Error &=70(8)

Trial court’s order denying county’s
competing motion for summary judgment
did not constitute nonfinal order determin-
ing that a governmental entity took action
that inordinately burdened real property
within meaning of Bert J. Harris, Jr., Pri-
vate Property Rights Protection Act, and
therefore county could not seek interlocu-
tory review of court’s order under rule
providing certain exceptions to general
rule against interlocutory review of nonfi-
nal orders, in property owner’s action
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against county under Act after county dis-
approved of owner’s development applica-
tion; although court’s order granting own-
er’s motion for summary judgment made
determination that county took action that
inordinately burdened real property, court
declined to make such a determination in
denying county’s competing motion. Fla.
Stat. Ann. § 70.001(6)(a); Fla. R. App. P.
9.130(a)(3)(C)(vii).

10. Appeal and Error =68, 70(8)

As a general rule, a party may not
seek interlocutory review by appeal of a
nonfinal order, including an order denying
a motion for summary judgment.

Nonfinal Appeal from the Circuit Court
for Brevard County, Curt Jacobus, Judge.
LT Case No. 05-2014-CA-41947

Dale A. Scott and Michael J. Roper, of
Roper, P.A., Orlando, for Appellant.

John H. Pelzer, Richard A. Epstein, Jef-
frey A. Backman and Roy Taub, of Green-
spoon Marder, LLP, Fort Lauderdale, and
Geoffrey A. Pette, of Pette, P.A., Fort
Lauderdale, for Appellee.

NARDELLA, J.

This appeal involves a claim under the
Bert J. Harris, Jr., Private Property
Rights Protection Act (“Bert Harris Act”
or “Act”), section 70.001, Florida Statutes
(2012). The Appellant, Brevard County
(“County”), appeals a summary judgment
ruling for Appellee, Waters Mark Devel-
opment Enterprises, LC (“Waters Mark”)
on the issue of liability under the Act.
Because the County came forward with
sufficient evidence that Waters Mark’s
proposed development faced regulatory
barriers, which, apart from the County’s
challenged action, could have barred the
development, we reverse the trial court’s
entry of summary judgment for Waters
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Mark. The County also appeals the denial
of its competing motion for summary
judgment. The Court lacks jurisdiction
over that ruling and, thus, we dismiss
that aspect of the appeal.

Undisputed Facts and Procedural History

In 2006, Waters Mark purchased land
(“Property”) in Brevard County with plans
to develop a 90-unit residential subdivision
covering approximately 97 acres of the
Property. At the time, the comprehensive
future land use plan (“comprehensive
plan”)! permitted the building of one resi-
dence per acre on the Property. Although
Waters Mark’s proposed development
complied with that aspect of the compre-
hensive plan, it still needed to apply for
and obtain approval from the County and
other agencies to proceed.

The St. Johns River Water Manage-
ment District (“District”) was among the
governmental agencies whose approval
Waters Mark needed to develop a residen-
tial subdivision on the Property. After a
year of back-and-forth between the Dis-
trict and Waters Mark, it appears impor-
tant issues remained unresolved. For ex-
ample, it appears Waters Mark had yet to
demonstrate that the development would
not affect water quality or impact the sur-
rounding wetlands. Without curing the
concerns raised by the District, Waters
Mark’s application with the District lan-

1. A comprehensive plan is a statutorily man-
dated legislative plan to control and direct the
use and development of property within a
county or municipality. Citrus Cnty. v. Halls
River Dev., Inc., 8 So. 3d 413, 420 (Fla. 5th
DCA 2009). The plan is similar to a constitu-
tion for all future development within the
governmental boundary. Id. at 420-21. The
plan is implemented through zoning, which
involves the exercise of discretionary powers
within the limits imposed by the comprehen-
sive plan. Id. at 421.

2. The application process for the construction
of a residential subdivision in Brevard County

guished, leading it to inform Waters Mark
that its application would be deemed aban-
doned if it did not timely move forward in
the process. Eventually, Waters Mark
abandoned its first attempt to develop the
Property.

More than a year after Waters Mark
abandoned its first application, the County
adopted Ordinance 09-21 (“Ordinance”).
The Ordinance amended the comprehen-
sive plan by lowering the developmental
density for the Property and surrounding
land. The new developmental density al-
lowed only one residence per 2.5 acres.

Approximately three years after the Or-
dinance was adopted, Waters Mark sub-
mitted a new application with the County
for a similar subdivision. Per the new ap-
plication, Waters Mark sought to develop a
similarly designed 84-unit residential sub-
division covering approximately 97 acres of
the Property.

As part of the initial review of the sec-
ond application, the County sent Waters
Mark a letter with several “pre-application
review comments,” including one that “dis-
approved” of the proposed development
for exceeding the new developmental den-
sity in the amended comprehensive plan
(“Comments Letter”). In apparent re-
sponse to the Comments Letter and with-
out completing the other steps of the
County’s application process,> Waters

consists of three stages: 1) the preapplication
conference; 2) the construction plans and pre-
liminary plat review; and 3) the final plat
review. Brevard Cnty., Fla., Land Dev. Regul.
(“LDR”) § 62-2805(a)(1) (‘“The first stage is
the preapplication conference. This stage is
mandatory for the applicant, and allows the
applicant to solicit comments from the re-
viewing agencies on the proposed subdivision
prior to submittal and review of preliminary
plat and construction plans.”); Id. at § 62-
2805(a)(2) (‘“The second stage is the construc-
tion plans and preliminary plat review. The
applicant formally submits construction plans
and preliminary plat for review and approval
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Mark discontinued its second effort to de-
velop the Property and sent a pre-suit
notice to the County, claiming that its
application of new density requirements to
Waters Mark’s second proposed develop-
ment inordinately burdened an existing
use of the Property in violation of the Bert
Harris Act.

Waters Mark filed suit. The County an-
swered and asserted several affirmative
defenses, of which one is determinative in
this interlocutory appeal, namely, that re-
gardless of the residential density allowed,
Waters Mark could not have developed its
desired residential subdivision. This was
the issue at the heart of Waters Mark’s
motion for summary judgment, with each
party offering evidence in support of its
position. Without any mention of the Coun-
ty’s responsive argument and the evidence
on which it relied, the trial court granted
Waters Mark’s motion for summary judg-
ment and denied the County’s competing
motion for summary judgment. This ap-
peal challenges both rulings.

The New Summary Judgment Standard

The Florida Supreme Court recently
amended Florida Rule of Civil Procedure
1.510 to conform with the federal summary
judgment standard. Fla. R. Civ. P. 1.510(a)
(2021) (“The summary judgment standard
provided for in this rule shall be construed
and applied in accordance with the federal
summary judgment standard.”).

[1,2] Under the amended rule, which
applies to the orders being appealed, sum-
mary judgment is appropriate where
“there is no genuine dispute as to any
material fact and the movant is entitled to
judgment as a matter of law.” Id. Looking
to the federal summary judgment stan-
dard, an issue of fact is “genuine” only if

by the county reviewing agencies.”); Id. at
§ 62-2805(a)(3) (““The third stage is final plat
review. This stage follows construction plans
and the preliminary plat review and is the
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“a reasonable jury could return a verdict
for the nonmoving party.” Anderson v.
Liberty Lobby, Inc., 477 U.S. 242, 248, 106
S.Ct. 2505, 91 L.Ed.2d 202 (1986). A fact is
“material” if the fact could affect the out-
come of the lawsuit under the governing
law. Id.

[3]1 The moving party bears the initial
burden of identifying those portions of the
record demonstrating the lack of a genu-
inely disputed issue of material fact. Celo-
tex Corp. v. Catrett, 477 U.S. 317, 323, 106
S.Ct. 2548, 91 L.Ed.2d 265 (1986). If the
movant does so, then the burden shifts to
the non-moving party to demonstrate that
there are genuine factual disputes that
preclude judgment as a matter of law.
Porter v. Ray, 461 F.3d 1315, 1320 (11th
Cir. 2006). To satisfy its burden, the non-
moving party “must do more than simply
show that there is some metaphysical
doubt as to the material facts.” Matsushita
Elec. Indus. Co. v. Zenith Radio Corp., 475
U.S. 574, 586, 106 S.Ct. 1348, 89 L.Ed.2d
538 (1986). To do so, the non-moving party
must go beyond the pleadings and “identi-
fy affirmative evidence” that creates a gen-
uine dispute of material fact. Crawford-El
v. Britton, 523 U.S. 574, 600, 118 S.Ct.
1584, 140 L.Ed.2d 759 (1998).

[4,5] In determining whether a genu-
ine dispute of material fact exists, the
court must view the evidence and draw all
factual inferences therefrom in a light
most favorable to the non-moving party
and must resolve any reasonable doubts in
that party’s favor. Skop v. City of Atlanta,
485 F.3d 1130, 1136 (11th Cir. 2007). Sum-
mary judgment should only be granted
“[wlhere the record taken as a whole could
not lead a rational trier of fact to find for

final stage necessary before recording a plat.
The applicant, after obtaining construction
plans and preliminary plat approval, may re-
ceive final plat approval by the board.”).
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the nonmoving partyl[.]” Matsushita, 475
U.S. at 587, 106 S.Ct. 1348.

We review the order granting summary
judgment and issues involving statutory
interpretation de novo. Dean Wish, LLC v.
Lee Cnty., 326 So. 3d 840, 845 (Fla. 2d
DCA 2021), review denied, No. SC21-1529,
2022 WL 852956 (Fla. Mar. 23, 2022).

Waters Mark’s Motion for
Summary Judgment

[6] The County argues that the trial
court erred by granting summary judg-
ment in favor of Waters Mark because
there is a genuine dispute of material fact
as to whether the application of the lower
density limitation inordinately burdened an
existing use of the Property.? In order to
analyze the County’s argument, we begin
with the requirements of the Bert Harris
Act.

The Act provides a mechanism to com-
pensate landowners whose property is af-
fected by government action not rising to
the level of a taking. § 70.001(1), Fla. Stat.
(2012).* To prevail under the Act, a proper-
ty owner must prove that “a specific action
of a governmental entity has inordinately
burdened an existing use of real property
or a vested right to a specific use of real
property.” § 70.001(2), Fla. Stat. (2012).

An “existing use” is defined as “[a]ctivity
or such reasonably foreseeable, nonspecu-
lative land uses which are suitable for the
subject real property ... which have cre-
ated an existing fair market value in the
property greater than the fair market val-
ue of the actual, present use or activity on
the real property.” § 70.001(3)(b)2., Fla.
Stat. (2012). Here, the County agrees that

3. The County raised other arguments chal-
lenging the order granting Waters Mark’s mo-
tion for summary judgment, but we need not
address those arguments because, as dis-
cussed in this decision, there are genuine
issues of material fact that preclude the entry
of summary judgment in Waters Mark’s favor.

under the old comprehensive plan Waters
Mark had the ability to build one residence
per acre and therefore had an “existing
use” under the Act.?

[71 But a change in land use which
impacts an “existing use” does not neces-
sarily equal an “inordinate burden.” Kar-
enza Apartments, LLP v. City of Miama,
347 So.3d 431, 432 (Fla. 3d DCA July 13,
2022) (explaining that even if a landowner
has an existing use under the Act the trial
court must examine and objectively ana-
lyze whether that landowner’s investment-
backed expectation for the property is ob-
jectively reasonable). An inordinate bur-
den is defined as “an action of one or more
governmental entities [that] has directly
restricted or limited the use of real prop-
erty such that the property owner is per-
manently unable to attain the reasonable,
investment-backed expectation for the ex-
isting use of the real property 7
§ 70.001(3)(e)1., Fla. Stat. (2012). This is
akin to a causation requirement that each
landowner must prove to prevail. If Wa-
ters Mark could not have developed the
proposed residential subdivision for other
reasons, then the County did not cause an
“inordinate burden.”

[8]1 Relatedly, if Waters Mark could
not have developed the proposed residen-
tial subdivision for other reasons, then Wa-
ters Mark’s expectation to the develop the
Property was unreasonable. This is an ob-
jective test. Karenza Apartments, LLP,
347 So.3d at 432. Where unrelated physical
or regulatory barriers stand in the way of

4. The version of the Act in existence at the
time of the Comments Letter and pre-suit
notice apply to this case.

5. Waters Mark does not argue that it had a
vested right to a specific use of the Property.
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a landowner’s intended development, it
cannot be said that the landowner’s invest-
ment-backed expectation is reasonable.
Ocean Concrete, Inc. v. Indian River Cnty,
Bd. of Cnty. Comm’rs, 241 So. 3d 181, 189
(Fla 4th DCA 2018); see also City of Jack-
sonville v. Coffield, 18 So. 3d 589, 599 (Fla.
1st DCA 2009); Palm Beach Polo, Inc. v.
Vill. of Wellington, 918 So. 2d 988, 995
(Fla. 4th DCA 2006).

With this in mind, we find that the trial
court erred in granting summary judg-
ment for Waters Mark on the issue of
liability. Summary judgment was inappro-
priate on this record because the County
presented evidence, which, when viewed in
the light most favorable to the County,
could lead a rational trier of fact to find
against Waters Mark on the issue of inor-
dinate burden. Specifically, the County
identified the Comments Letter it sent to
Waters Mark after the County completed
its initial review of the second application.
The Comments Letter listed various prob-
lems, aside from the developmental densi-
ty, that apparently had to be addressed by
Waters Mark before its application could
move onto the next stage of review.

Instead of attempting to address the
identified problems, it appears, from this
record, that Waters Mark simply aban-
doned its application for a second time.
This is problematic because it leaves unan-
swered the question of whether Waters
Mark could ever obtain the approvals
needed to proceed, especially the approval
of the District, which never consented to
Waters Mark’s earlier proposed develop-
ment that complied with the comprehen-
sive plan in effect. As the County correctly
argues, considering the regulatory history
between Waters Mark and the District, it
cannot be assumed that the District would
have permitted the development. When the
litany of issues listed in the Comments
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Letter are viewed in a light most favorable
to the County, we find there is a genuine
dispute of material fact as to whether oth-
er regulatory barriers, apart from the new
density requirements, prevented the Prop-
erty from being developed as intended.

Waters Mark attempts to avoid this re-
sult by arguing that the Act does not
require a proposed use of the Property to
be otherwise fully approved and shovel
ready. But Waters Mark’s argument ig-
nores the fact that it was not even that
close. On this record, Waters Mark was at
the beginning of a multistage application
process that it previously failed to com-
plete with questions remaining as to
whether it would obtain the approval of
other agencies, including the District,
which withheld its consent in the past.
Because the County came forward with
sufficient evidence to create a genuine is-
sue of material fact that Waters Mark’s
proposed development faced unrelated
regulatory barriers, which alone could
have barred the development, summary
judgment for Waters Mark was error on
this record and we reverse.

The County’s Motion for
Summary Judgment

[91 The County also appeals the trial
court’s denial of its motion for summary
judgment, which is not presently appeal-
able.

[10] “As a general rule, a party may
not seek interlocutory review by appeal of
a nonfinal order, including an order deny-
ing a motion for summary judgment.”
Miami-Dade Cnty. v. Pozos, 242 So. 3d
1152, 1153 (Fla. 3d DCA 2017). An excep-
tion exists for specific nonfinal orders list-
ed and described in Florida Rule of Appel-
late Procedure 9.130, among which are
nonfinal orders determining “that a gov-
ernmental entity has taken action that has
inordinately burdened real property within
the meaning of section 70.001(6)(a), Florida
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Statutes.” Fla. R.
9.130(a)(3)(C)(vii).

While the order granting Waters Mark
summary judgment made such a determi-
nation, the same cannot be said for the
trial court’s denial of the County’s compet-
ing motion. By denying the County’s com-
peting motion, the trial court declined to
make such a determination. To read Rule
9.130(a)(3)(C)(vii) as authorizing the appeal
of a denial of a motion for summary judg-
ment would require this Court to replace
the word “that” with “whether.” Because
the exception carved out by Rule
9.130(a)(3)(C)(vii) authorizes only a nonfi-
nal appeal of an order determining “that a
governmental entity has taken action that
has inordinately burdened real property

..,” we lack jurisdiction to review the
denial of the County’s motion for summary
judgment. Fla. R. App. P.
9.130(a)(3)(C)(vii) (emphasis added). As a
result, we express no view on the argu-
ments raised in the County’s motion for
summary judgment and dismiss that as-
pect of the County’s appeal for want of
jurisdiction.

App. P.

In sum, the County came forward with
sufficient evidence that Waters Mark’s
proposed development faced regulatory
barriers, unrelated to the application of the
Ordinance, which created a genuine issue
of material fact as to whether the develop-
ment could proceed as planned. As such,
summary judgment for Waters Mark was
error on this record.

DISMISSED in part; REVERSED in
part; and REMANDED for further pro-
ceedings.

LAMBERT, C.J., and WALLIS, J.,
concur.

O ¢ KEY NUMBER SYSTEM

—“Hunms=

Keith WHITE, Jr., Appellant,
V.

STATE of Florida, Appellee.
No. 2D21-1713

District Court of Appeal of Florida,
Second District.

October 7, 2022

Background: Defendant pleaded guilty in
the Circuit Court, 6th Judicial Circuit, Pi-
nellas County, William H. Burgess, I1I, J.,
to leaving scene of accident involving
death. Defendant appealed.

Holdings: The District Court of Appeal,
Smith, J., held that the Circuit Court failed
to properly consider whether defendant
presented sufficient evidence to justify
downward departure.

Reversed and remanded.

1. Criminal Law ¢=1156.3

An appellate court generally reviews
an order on a motion for downward depar-
ture for an abuse of discretion.

2. Criminal Law ¢=1139

When an issue on appeal from deci-
sion on a motion for downward departure
revolves around the trial court’s applying
an incorrect standard in determining
whether to exercise its discretion, an ap-
pellate court applies a de novo standard of
review.

3. Sentencing and Punishment &=850,
973.3

In determining whether to grant a
motion for downward departure, a trial
court must first determine whether it can
depart, i.e., whether there is a valid legal
ground and adequate factual support for



