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Background: Founder of limited liability
company (LLC), who executed promissory
note in favor of co-founder that obligated
founder to transfer his interest in LLC to
co-founder upon default, brought action
against co-founder and others associated
with LLC, seeking declaratory relief and
relief under LLC’s operating agreement.
The Circuit Court, 18th Judicial Circuit,
Brevard County, No. 05-2016-CA-021071-
X, Curt Jacobus, dJ., granted summary
judgment for founder. Defendants appeal-
ed.

Holdings: The District Court of Appeal,
Sasso, J., held that co-founder was not
required to initiate lawsuit against founder
to enforce promissory note.

Reversed and remanded with directions.

1. Secured Transactions €228, 229.1
Limited liability company’s (LLC) co-
founder was not required to initiate a law-
suit against founder to enforce promissory
note secured by founder’s entire interest in
LLC, which was formed to manufacture,
market, and sell a toy invented by founder;
Article 9 of the Uniform Commercial Code
(UCC) provided that, after default, a se-
cured party could take possession of collat-
eral without judicial process if it proceeded
without breach of the peace, Article 9 fur-
ther provided that a secured party could
sell, lease, license, or otherwise dispose of
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collateral after default or, alternatively,
could retain the collateral without necessi-
ty of filing suit, and terms of note provided
for transfer of founder’s ownership inter-
est without court intervention. Fla. Stat.
Ann. §§ 679.609(1)(a), (2)(b), 679.610.

2. Appeal and Error &=222

Limited liability company’s (LLC) co-
founder and others associated with LLC
properly preserved for review their argu-
ment that they were not required to file
lawsuit against founder to enforce promis-
sory note secured by founder’s entire in-
terest in LLC, despite raising argument
for first time in their motion for rehearing
after denial of their motion for summary
judgment, where trial court injected issue
sua sponte, so that motion for rehearing
was first opportunity to address argument.

Appeal from the Circuit Court for Bre-
vard County, Curt Jacobus, Judge. LT
Case No. 05-2016-CA-021071-X

Mayanne Downs, Jason Alec Zimmer-
man, Jeff Aaron, of GrayRobinson, P.A.,
Orlando, and Ted Craig, of GrayRobinson,
P.A., Miami, for Appellants.

Michael R. Riemenschneider and Jeffrey
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SASSO, J.

William A. Hohns, Marcellus Rambo
Benson, Jr., Kathlene Hohns, Jordan J.
Reardon, Patrick Hohns, and Mark F.
Bernard (collectively “the Toyosity de-
fendants”) appeal the order granting
summary judgment in favor Joe Lee
Thompson (“Thompson”). The Toyosity
defendants present several arguments on
appeal, including that the trial court
erred in applying a nonexistent require-
ment for enforcement of a promissory
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note between William A. Hohns and
Thompson. As explained below, we agree
with the Toyosity defendants on this
point and find it dispositive. As a result,
we reverse the judgment in favor of
Thompson and remand for entry of final
judgment in favor of the Toyosity defen-
dants.

BACKGROUND AND FACTS

In February 2013, Thompson and Wil-
liam A. Hohns (“Hohns”) formed Toyosity,
LLC to manufacture, market, and sell a
toy invented and patented by Thompson
called the Surfer Dude (“the toy”). The
following month, Thompson and Hohns ex-
ecuted the Toyosity Operating Agreement,
which provided they were equal members
of the company and required Thompson to
assign the patents and the intellectual
property to Toyosity.

A few months after forming the compa-
ny, Thompson was injured and unable to
work. As a result, Hohns agreed to loan
Thompson $50,000. To memorialize the
agreement, the parties executed a promis-
sory note, secured by Thompson’s interest
in Toyosity. Under the terms of the note,
Hohns was to provide Thompson $5,000
per month, from June 3, 2013, until March
3, 2014, and Thompson was required to
repay in full by December 31, 2014. As to
the possibility of default, the note provid-
ed, in pertinent part:

In the event Borrower shall fail to pay

the aggregate principal balance remain-

ing together with all interest due on or
before December 31, 2014, Borrower will
promptly, with an effective date no later
than December 31, 2014, transfer to

Holder that portion of Borrower’s equity

interests in Toyosity, LLC . ...

Borrower hereby authorizes Holder to

effect any such transfer of Borrower’s

equity interests in Toyosity, LLC, as
determined in accordance with this Note,

on the books and records of Toyosity,
LLC, on or after December 31, 2014,
without any further action on the part of
Borrower. Borrower waives any require-
ment of notice setting forth, or present-
ment of notice of, any default to so
effect, such transfer, either contemplat-
ed or as transferred, be provided to
Borrower.

On July 1, 2013, Marcellus Rambo Ben-
son, Jr. (“Benson”), joined Toyosity, ob-
taining a 5% interest in the company. Ben-
son’s ownership in Toyosity diluted both
Thompson’s and Hohns’ interests in Toyos-
ity to 47.5% each. With Hohns and Benson
together having a majority share, they vot-
ed Thompson off as a managing member of
the Board. Then, as the sole manager,
Hohns initiated a capital call of $425,000.
The capital call required Thompson to pay
$201,875, which he did not pay. Hohns
ultimately paid Thompson’s share of the
money, and he converted the loan to a
capital contribution, thus divesting Thomp-
son of substantially all of his ownership
interest in the company, leaving him with
approximately 4%. Thereafter, Thompson
began engaging in what the Toyosity de-
fendants characterized as “a series of det-
rimental acts intended to disparage Toyos-
ity.”

These events—the addition of Benson as
a managing member and Thompson’s ac-
tions purportedly disparaging Toyosity—
led to two relevant lawsuits.

Orange County Case

First, and in April 2014, Toyosity filed a
complaint against Thompson in the circuit
court in and for Orange County for tempo-
rary and permanent injunctive relief based
on Thompson’s actions. During the pen-
dency of litigation, and on December 31,
2014, Thompson defaulted on the note.
During a two-day trial that followed, Toy-
osity introduced evidence to support its
request for injunctive relief as well as evi-
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dence regarding the note and Thompson’s
default. Specifically regarding the note,
Hohns testified about the terms of the
note, that Thompson collateralized 100% of
his interest in Toyosity, that Thompson did
not repay any part of the loan, and that
Thompson no longer held any membership
interest in the company.

The following day, while Thompson was
presenting his evidence, he acknowledged
on the stand that he had accepted all of
the $5,000 payments from Hohns pursuant
to the note but he did not make any pay-
ments under the note. After the trial, the
Orange County court entered its final
judgment of injunction (“Orange County
final judgment”). Within that order, the
court found “Thompson’s failure to repay
the note on maturity resulted in the loss of
his interest in Toyosity” and that, as a
result of the breach, “his interest in Toyos-
ity was properly transferred to Hohns in
accordance with the Promissory Note.”
The final judgment further determined
that because of the valid and enforceable
assignment of Thompson’s intellectual
property rights in the toy to Toyosity,
“Thompson does not have any interest in
the intellectual property rights in the Sur-
fer Dudes toy, including its protected
trademark and trade dress.” Thompson
did not appeal the Orange County final
judgment.

Brevard County Case

Undeterred, Thompson next filed suit in
circuit court in and for Brevard County in
April 2016, which gives rise to this appeal.
The operative complaint seeks one count of
declaratory relief and one count of “relief
pursuant to paragraph 6.8 of the operating
agreement.” Both counts rest on the alle-
gation that Thompson was unlawfully di-
vested of his interest in Toyosity.

Ultimately, the parties filed competing
summary judgment motions. Thompson ar-
gued the transfer of 5% interest to Benson
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and the capital call were done in violation
of the Operating Agreement and were null
and void. He alleged those actions made it
“untenable” to pay the note. Thompson’s
prayer for relief included a request for a
declaration that he is a fifty-percent owner
in Toyosity, along with associated fees and
costs.

By contrast, the Toyosity defendants ar-
gued that they were entitled to summary
judgment for several reasons, including
that Thompson’s claims were barred by
the doctrines of collateral estoppel and res
judicata, that he lacked standing to bring
the claim, and, regardless and separately,
that summary judgment was appropriate
as a matter of law because Thompson was
no longer a member of Toyosity due to his
default on the note.

At the hearings on the parties’ motions
for summary judgment, the trial court pre-
sented a question unraised and unad-
dressed by the parties’ pleadings: whether
Hohns had filed a lawsuit as a result of
Thompson’s failure to pay the note. Coun-
sel for the Toyosity defendants explained
that Hohns had filed no such suit, and
after answering additional questions, the
hearing proceeded.

Following the hearings, the trial court
entered an order on the competing mo-
tions for summary judgment. The trial
court found Hohns violated the terms of
the Operating Agreement with the trans-
fer of ownership interest to Benson and
with the capital call, concluding both ac-
tions were null and void. Regarding the
note, the trial court determined the undis-
puted facts established that Thompson was
required to repay the note on December
31, 2014, and had failed to do so. Nonethe-
less, the court ultimately determined that
Thompson retained a 50% interest in Toy-
osity, reasoning that a note has a five-year
statute of limitations, that Hohns had until
December 31, 2019, to bring an action on
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the note, and that Hohns had failed to do
so. As a result, the trial court entered a
final judgment granting Thompson’s mo-
tion for summary judgment and denying
the Toyosity defendants’ motion for sum-
mary judgment.

On rehearing, the Toyosity defendants
challenged, inter alia, the court’s determi-
nation that Thompson retained his interest
in Toyosity due to Hohns’ failure to file a
lawsuit on the note. In support, the Toyosi-
ty defendants explained that the plain lan-
guage of the note provides the mechanism
by which Thompson’s interest was trans-
ferred to Hohns. The Toyosity defendants
further emphasized that section
679.609(1)(a), Florida Statutes, supports
that transfer, as that section provides that
a secured party may take possession of
collateral without judicial process if it pro-
ceeds without breach of the peace. The
motion was denied in an unelaborated or-
der, and this appeal followed.

STANDARD OF REVIEW

Summary judgment is appropriate if the
movant shows that “there is no genuine
dispute as to any material fact and the
movant is entitled to judgment as a matter
of law.” Lloyd S. Meisels, P.A. v. Dobrof-
sky, 341 So. 3d 1131, 1134 (Fla. 4th DCA
2022). “In applying the amended rule
[1.510, Florida Rule of Civil Procedure
(2021)], ‘the correct test for the existence
of a genuine factual dispute is whether the
evidence is such that a reasonable jury
could return a verdict for the nonmoving
party.”” Id. (citation omitted). We review
the order de novo. Fernandez v. Cruz, 341
So. 3d 410, 412 (Fla. 3d DCA 2022).

ANALYSIS

[1] While the Toyosity defendants ar-
gue the trial court erred in several re-

spects, we find it necessary to address only
one: the trial court erred in granting sum-
mary judgment in favor of Thompson be-
cause it incorrectly determined that
Thompson retained his interest in Toyosity
due to Hohng’ failure to file a lawsuit
enforcing the note. To the contrary, long-
standing Florida law as applied to the
undisputed facts presented in the Brevard
County case demonstrate that Thompson
had been divested of his interest in Toyosi-
ty by virtue of his default under the note.

Section 679.609, Florida Statutes, pro-
vides that, after default, a secured party
may take possession of the collateral with-
out judicial process “if it proceeds without
breach of the peace.” § 679.609(1)(a), (2)(b),
Fla. Stat. Section 679.610 then provides for
the disposition of collateral after default,
providing a party “may” sell, lease, license,
or otherwise dispose of the collateral. Al-
ternatively, a secured party in possession
of the debtor’s collateral may, after de-
fault, propose to retain the collateral in
satisfaction of the obligation. See
§ 679.620(1), Fla. Stat. Together, these
statutory provisions empower secured
creditors to take possession of collateral
after a debtor’s default without the neces-
sity of filing suit. See Spellman v. Indep.
Bankers’ Bank of Fla., 161 So. 3d 505, 507
(Fla. 5th DCA 2014) (noting that “a se-
cured creditor’s transfer of collateral, such
as stock, to the creditor itself, does not
constitute a disposition”). This privilege to
“self-help repossession” existed in Florida
long before statutes were enacted to regu-
late it. See, e.g., Northside Motors of Fla.,
Inc. v. Brinkley, 282 So. 2d 617 (Fla. 1973).

[2] The implication of the statutory
language is clear—Hohns was not required
to file a lawsuit in order to enforce the
note. Despite the Toyosity defendants
bringing this to the trial court’s attention
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at the first opportunity,! the trial court
denied the Toyosity defendants’ motion for
summary judgment and granted Thomp-
son’s, finding the lack of a lawsuit meant
Thompson’s interest did not transfer and
the statute of limitations had run for
Hohns to do so. This was error.

The plain language of the note under-
mines the trial court’s determination as
well. Under the terms of the note, the
parties agreed to the transfer of Thomp-
son’s ownership interest without court in-
tervention, should Thompson default, and
Thompson ultimately defaulted during the
pendency of the Orange County case. And
at all times in the Brevard County case,
the Toyosity defendants contended
Thompson’s interest transferred to Hohns.
Thompson has never disputed that fact.?
He did not raise it as an issue in his
operative complaint, nor did he raise it in
his response to the Toyosity defendants’
motion for summary judgment, which stat-
ed: “As evidenced by the statements of
undisputed material facts in [Thompson’s]
cross-motion for summary judgment, there
is simply no dispute regarding the disposi-
tive issue in this case—[Thompson] lost his
interest in the company on December 31,
2014, when he defaulted on a note.”

Thompson’s attempts to challenge the
undisputed nature of the transfer of his
interest in his answer brief and during oral
argument fall short. The issue presented in
this appeal is whether the trial court erred
in denying the Toyosity defendants’ motion

1. We therefore reject Thompson's argument
that this issue is unpreserved for appellate
review. Because the trial court injected this
issue, sua sponte, the first opportunity for the
Toyosity defendants to address the argument
was in their motion for rehearing. Having
done so, they properly preserved the argu-
ment for review. See Smith v. Smith, 273 So.
3d 1168, 1171 (Fla. 1st DCA 2019) (“[W]here
an error by the court appears for the first
time on the face of a final order, a party must
alert the court of the error via motion for
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for summary judgment and entering judg-
ment in favor of Thompson. In the pro-
ceedings below, Thompson did not seek
any relief or a determination under the
note. By contrast, the Toyosity defendants
affirmatively sought summary judgment
on the basis that Thompson’s interest
transferred after the default, which
Thompson did not dispute. With this mate-
rial fact undisputed, the Toyosity defen-
dant’s motion was properly supported. If
Thompson believed there was a material
issue of fact precluding summary judg-
ment on that issue, it was his obligation to
demonstrate that, such as by submitting
evidence of the type that he now argues is
lacking on appeal. See Fla. R. Civ. Pro.
1.510(c) (2021) (delineating procedure by
which a party asserting that a fact cannot
be or is genuinely disputed must support
the assertion); see also Costello, Porter,
Hill, Heisterkamp & Bushnell v. Provid-
ers Fid. Lafe Ins. Co., 958 F.2d 836, 838
(8th Cir.1992) (“[TThe [non-movant] must
present affirmative evidence in order to
defeat a properly supported motion for
summary judgment.” (quoting Anderson v.
Liberty Lobby, 477 U.S. 242, 257, 106 S.Ct.
2505, 91 L.Ed.2d 202 (1986))).

In sum, the undisputed facts establish
that Hohns was entitled, both under the
statute and under the terms of the note, to
take possession of Thompson’s interest af-
ter the default. It was error for the court
to conclude a lawsuit was required. And
because the issue was not disputed by

rehearing or some other appropriate motion
in order to preserve it for appeal.”).

2. Instead, Thompson’s own affidavit stated
that rather than repay the note, he instituted
legal action to “recover [his] ownership inter-
est” and argued if “he had not been illegally
diluted to near nothing, he was ready, willing
and able to pay the money he owed to
Hohns.”
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Thompson, the court should have granted
summary judgment in favor of the Toyosi-
ty defendants. As a result, we reverse the
judgment in favor of Thompson and re-
mand for entry of final judgment in favor
of the Toyosity defendants. See Principal
Life Ins. Co. v. Halstead, 310 So. 3d 500,
504 (Fla. 5th DCA 2020).

REVERSED and REMANDED with in-
structions.

WALLIS and EDWARDS, JJ., concur.
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An Appeal under Florida Rule of Appel-
late Procedure 9.141(b)(2) from the Circuit
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William Jordan, in proper person.
Ashley Moody, Attorney General, for ap-
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Before LOGUE, MILLER and BOKOR,
Jd.

PER CURIAM.

We affirm under the cases holding that
a forty-year sentence is not the functional
equivalent of a life sentence. Pedroza v.

State, 291 So. 3d 541, 549 (Fla. 2020); Moss
v. State, 305 So. 3d 730, 731 (Fla. 3d DCA
2020) (holding “a juvenile offender is only
entitled to Eighth Amendment relief if he
or she is serving a life sentence or the
functional equivalent of a life sentence”).

Affirmed.
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Background: Defendant filed motion for
post-conviction relief, alleging that counsel
was ineffective for failing to seek suppres-
sion of photo-lineup identification. The Cir-
cuit Court, 11th Judicial Circuit, Miami-
Dade County, Milton Hirsch, J., denied
motion. Defendant appealed.

Holdings: The District Court of Appeal,
Gordo, J., held that six-photo lineup in
which victim identified defendant as perpe-
trator was not unduly suggestive.

Affirmed.

1. Criminal Law ¢=1158.36

An appellate court defers to the trial
court’s findings of fact regarding a claim of
ineffective assistance of counsel on motion
for post-conviction relief as long as there is
competent, substantial evidence supported
by the record. U.S. Const. Amend. 6; Fla.
R. Crim. P. 3.850.



