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So. 3d 687, 688 (Fla. 2d DCA 2009); Clem-
ons v. State, 777 So. 2d 1169, 1170 (Fla. 4th
DCA 2001); Valladares v. State, 754 So. 2d
190, 191 (Fla. 3d DCA 2000).

[2-4] Considering Defendant’s motion
under rule 3.850, we find the trial court
erred in summarily denying the motion.
“[W]here timely appearance for sentencing
is made a condition of a plea agreement, a
non-willful failure to appear will not vitiate
the agreement and permit the trial court
to impose some greater sentence.” Peacock
v. State, 77 So. 3d 1285, 1288 (Fla. 4th
DCA 2012) (quoting Robinson v. State, 946
So. 2d 565, 567 (Fla. 2d DCA 2006)). “It
has been repeatedly held that it is crucial a
trial court make a factual determination as
to whether a defendant’s failure to appear
at sentencing was willful, prior to ruling on
whether said absence was violative of a
negotiated plea agreement.” Palmore v.
State, 82 So. 3d 1004, 1005 (Fla. 1st DCA
2011). This is because, “[i]f a defendant’s
failure to appear is beyond his control,
‘only in the most merciless and draconian
system of justice could such failure result
in a forfeiture’ of the bargained-for sen-
tence.” Peacock, 77 So. 3d at 1288 (quoting
Johnson v. State, 501 So. 2d 158, 161 (Fla.
3d DCA 1987)). “Thus, where a defendant’s
failure to appear is found to be non-willful,
the defendant is entitled to the bargained-
for mitigation of his or her sentence.” Id.

[61 The State also urges us to affirm
because the record does not include a
transeript of the hearing on Defendant’s
motion to mitigate sentence. However, as
Defendant correctly notes, the record on
appeal of the summary denial of a motion
for postconviction relief is limited under
Florida Rule of Appellate Procedure
9.141(b)(2)(A). See Levin v. State, 298 So.
3d 681, 682 (Fla. 1st DCA 2020). Because
rule 9.141(b)(2)(A)’s scope does not include
a hearing transcript on a motion to miti-
gate sentence, Defendant is prohibited

from including the transcript in the record.
See Fla. R. App. P. 9.141(b)(2)(A). Howev-
er, we are cognizant of the possibility that
the trial court addressed the willfulness of
Defendant’s failure to timely appear at the
previous hearing and may consider such a
circumstance in our remand instruction.

Accordingly, we reverse and remand for
the trial court to either attach record evi-
dence conclusively demonstrating Defen-
dant is not entitled to relief or hold an
evidentiary hearing. See Robinson, 946 So.
2d at 567. Further, because the record
before us indicates Defendant’s apparent
entitlement to immediate release if he is
entitled to the mitigated sentence, we di-
rect the trial court to expeditiously consid-
er Defendant’s motion. See Cruz v. State,
976 So. 2d 695, 698 (Fla. 4th DCA 2008).

Reversed and remanded with instruc-
tions.

Gross, Conner, and Forst, JJ., concur.
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Background: Injured motorist brought
negligence action against other driver for
injuries sustained in automobile collision.
After first trial ended in a mistrial, injured
motorist filed motions for sanctions, alleg-
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ing other driver’s counsel utilized improper
discovery procedures to obtain injured mo-
torist’s medical records and made mislead-
ing and deceptive statements to court re-
garding physician witness. The County
Court, Brevard County, Curt Jacobus, J.,
granted motions and struck other driver’s
pleadings. Second trial proceeded to ver-
dict, where jury awarded far less damages
than amount sought by injured motorist.
Injured motorist filed motion for additur,
which was granted by the court but reject-
ed by other driver, resulting in order for
new trial. Other driver appealed order im-
posing sanctions and order for new trial.

Holdings: The District Court of Appeal

held that:

(1) new trial on all issues was warranted;

(2) sanctions were warranted; but

(3) requiring defense counsel to pay rea-
sonable costs and attorney fees related
to motion for sanctions, and for fees
billed by physician witness, rather than
striking other driver’s pleadings, was
appropriate sanction; and

(4) motion for sanctions was appropriate.

Affirmed in part, reversed in part, and
remanded for a new trial.

Jay, J., filed specially concurring opinion;
Lambert, C.J., filed opinion concurring in
part and dissenting in part.

1. New Trial &9, 161(1)

New trial on all issues was warranted
in negligence action brought by injured
motorist against other driver involved in
automobile collision after other driver re-
jected additur sought by injured motorist
and granted by trial court.

2. Attorneys and Legal Services ¢=1239
Pretrial Procedure &=44.1
Sanctions against defense counsel
were warranted in negligence action
brought by motorist injured as a result of
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automobile collision with defendant; de-
fense counsel made intentionally mislead-
ing and deceptive statements regarding his
prior professional relationship and experi-
ences with one of the physician witnesses
and utilized improper discovery proce-
dures in his effort to obtain injured motor-
ist’s medical records without her consent.

3. Pretrial Procedure ¢=44.1

Factors to assist trial courts in sanc-
tioning parties for acts of malfeasance and
disobedience during discovery phase are:
(1) whether the attorney’s disobedience
was willful, deliberate, or contumacious,
rather than an act of neglect or inexperi-
ence, (2) whether the attorney has previ-
ously been sanctioned, (3) whether the
client was personally involved in the act of
disobedience, (4) whether the delay preju-
diced the opposing party through undue
expense, loss of evidence, or in some other
fashion, (5) whether the attorney offered
reasonable justification for noncompliance,
and (6) whether the delay created signifi-
cant problems of judicial administration.

4. Attorneys and Legal Services &1248,
1249

Pretrial Procedure ¢=44.1

Requiring defense counsel to person-
ally pay reasonable costs and attorney fees
incurred by injured motorist, in prepara-
tion for, and for participating in, hearing
on motorist’s motion for sanctions, and for
fees billed by physician witness for partici-
pating in original trial, rather than striking
defendant’s pleadings, was appropriate
sanction for making intentionally mislead-
ing and deceptive statements to court re-
garding physician witness and using im-
proper discovery procedures, in negligence
action against defendant, who was other
driver involved in automobile collision that
resulted in motorist’s injuries; there was
no evidence that defendant participated in,
or that motorist was prejudiced by, coun-
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sel’s actions, and motorist’s attorney also
played significant role in causing mistrial
during original trial.

5. Pretrial Procedure €=44.1

Motion for sanctions based on defense
counsel’s use of improper discovery proce-
dures to obtain medical records was ap-
propriate in negligence action brought by
injured motorist against other driver in-
volved in automobile collision, although in-
jured motorist was not prejudiced by coun-
sel’s actions, in order to preclude defense
counsel from continuing to engage in such
practices.

6. Witnesses €584

Discovery subpoenas are not continu-
ing in nature, and so do not permit a
treating physician subpoenaed once for
records to continue to produce updated
records to the party that subpoenaed him
upon an informal, ex parte request.

Appeal from the Circuit Court for Bre-
vard County, Curt Jacobus, Judge. LT
Case No. 2014-CA-25416

Derek J. Angell, of Roper, P.A., Orlan-
do, for Appellant.

Maegen Peek Luka, of Newsome Mel-
ton, P.A., Orlando, and Jeffrey M. Byrd, of
Jeffrey M. Byrd, P.A., Orlando, for Appel-
lee.

PER CURIAM.

Appellee, Lilmissette Rodriguez,
(“Plaintiff”) filed a negligence action
against Appellant, Randy Rhoades, III,
(“Defendant”) for injuries sustained when
the motor vehicle she was driving was
struck by Defendant’s motor vehicle. The
first trial in the case ended during the
presentation of testimony when the prede-
cessor trial judge declared a mistrial. Pri-
or to the second trial, Plaintiff filed a
Motion for Sanctions Against Defendant

for Fraud on the Court and a Motion for
Sanctions due to Ongoing Illegal Conduct.
The motions alleged that defense counsel,
Dale Gobel, had intentionally made mis-
leading and deceptive statements to the
judge and jury in the first trial resulting in
the mistrial, and that defense counsel had
utilized improper discovery procedures in
the case to obtain medical records from
Plaintiff’s treating physicians. The court
held a lengthy hearing on Plaintiff’'s mo-
tions and ultimately granted the motions
and struck Defendant’s pleadings. The sec-
ond trial proceeded to verdict, where the
jury awarded far less damages than the
amount sought by Plaintiff. The trial court
subsequently granted Plaintiff’s motion for
additur. When Defendant rejected the ad-
ditur, a new trial was ordered.

On appeal, Defendant seeks review of
the order granting new trial and the order
imposing sanctions. We affirm, in part,
reverse, in part, and remand for a new
trial on all issues.

[1] First, we conclude that the trial
court did not abuse its discretion in order-
ing a new trial after Defendant rejected an
additur. See Van v. Schmidt, 122 So. 3d
243, 253-54 (Fla. 2013) (holding that highly
deferential abuse of discretion standard
applies on appellate review where trial
court grants new trial on grounds that
jury verdict was contrary to manifest
weight of evidence; mere showing that
there was evidence in record to support
jury verdict does not demonstrate abuse of
discretion).

[2] Next, we conclude that sufficient
evidence supported the trial court’s deter-
mination that in the first trial and in the
motions for sanctions hearing, defense
counsel made “intentionally misleading and
deceptive statements” regarding his prior
professional relationship and experiences
with one of the physician witnesses. As the
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determiner of witness credibility, the trial
court could properly reject attorney Go-
bel’s claims of having failed to remember
prior interactions with the witness. We
also find no error in the determination that
defense counsel had utilized improper dis-
covery procedures in his effort to obtain
Plaintiff’s medical records. Accordingly, we
affirm the trial court’s decision that sanc-
tions were warranted as a result of defense
counsel’s misconduct. The more difficult
decision is determining whether the trial
court abused its discretion in striking De-
fendant’s pleadings.

[31 In Kozel v. Ostendorf, 629 So. 2d
817, 818 (Fla. 1993), our Supreme Court
set forth guidelines to assist trial courts in
their task of sanctioning parties for “acts
of malfeasance and disobedience.” Those
factors were:

1) whether the attorney’s disobedience
was willful, deliberate, or contumacious,
rather than an act of neglect or inexperi-
ence;

2) whether the attorney has previous-
ly been sanctioned,

3) whether the client was personally
involved in the act of disobedience;

4) whether the delay prejudiced the
opposing party through undue expense,
loss of evidence, or in some other fash-
ion;

5) whether the attorney offered rea-
sonable justification for noncompliance;
and

6) whether the delay created signifi-
cant problems of judicial administration.

Id. at 818.

In addition to finding that attorney Go-
bel’s misconduct was willful and deliberate,
the trial court correctly observed that oth-
er judges have found misconduct on the
part of attorney Gobel. See, e.g., Bowers v.
Tillman, 323 So. 3d 322, 324 (Fla. 5th
DCA 2021) (“The second event arises from

1. Attorney Byrd has also been criticized by
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misconduct by defense counsel, Dale Go-
bel.”); Cemoni v. Ratner, 322 So. 3d 197,
201 (Fla. 5th DCA 2021) (Cohen, J., con-
curring) (“In my view, the instant cases
establish a continuing pattern of conduct
by Mr. Gobel designed to provoke the
granting of mistrials. Mr. Gobel has occa-
sioned more mistrials in these two cases
alone than most lawyers will have in an
entire career.”); Plotkin v. Calhoun, et. al.,
No. 2014-CA-452 (Fla. 18th Cir. Ct. July 8,
2020) (granting amended motion for sanc-
tions and stating that “[pJursuant to
Moakley v. Smallwood, 826 So. 2d 221
(Fl1a.2002), the court finds that [defen-
dant’s] counsel engaged in ‘extreme bad
faith litigation’ ”); Swanson v. State Farm,
No. 2014-CA-009563-0 (Fla. 9th Jud. Cir.
Mar. 16, 2017) (granting plaintiff’s motion
for mistrial, stating “[t]he pervasiveness of
defense counsel’s comments and the cumu-
lative nature of the comments and improp-
er testimony throughout the entirety of
trial, as well as the numerous violations of
the Court’s orders on motions in limine
mandate the granting of a new trial”).

However, in Ham v. Dunmire, 891 So.
2d 492, 497 (Fla. 2004), the Court cau-
tioned against the imposition of sanctions
that “punish litigants too harshly for the
failures of counsel.” Here, there is no evi-
dence that Defendant participated in his
counsel’s actions, nor is there evidence
that Plaintiff was prejudiced by defense
counsel’s utilization of improper discovery
procedures. Furthermore, we cannot agree
with the trial court’s apparent determina-
tion that attorney Gobel’s misconduct was
the sole cause of the necessity to grant the
earlier mistrial (and the resulting undue
expenses and negative impact on judicial
administration emanating therefrom). Our
review of the record reflects that both
attorney Gobel and Plaintiff’s counsel, Jef-
frey Byrd,! had significant roles in causing
the mistrial.

our court for unprofessional conduct. See
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[4,5] After giving due consideration to
the trial court’s findings, but also giving
consideration to the fact that both attor-
neys’ conduct contributed to the need to
declare a mistrial in the first trial, we
conclude that the trial court abused its
discretion in striking Defendant’s plead-
ings. Instead, the trial court should have
imposed sanctions directly upon the indi-
vidual who it found had made “intentional-
ly misleading and deceptive statements” to
the court and/or jury and who utilized
improper discovery procedures. See Moak-
ley v. Smallwood, 826 So. 2d 221, 226 (Fla.
2002) (“We thus hold that a trial court
possesses the inherent authority to impose
attorney’s fees against an attorney for bad
faith conduct.”); see also Robinson .
Ward, 203 So. 3d 984, 989 (Fla. 2d DCA
2016) (affirming imposition of sanctions
against attorney for attorney’s misconduct
during jury trial in personal injury action).
On remand, the trial court is authorized to
do so. It would be appropriate to require
attorney Gobel to personally pay for the
reasonable costs and attorney fees in-
curred by Plaintiff in preparation for, and
participation in, the hearing on Plaintiff’s
motions for sanctions. Furthermore, it
would be appropriate for the trial court to
require attorney Gobel to personally pay
for any fees billed by Dr. Mahan at the
original trial given the trial court’s deter-
mination that attorney Gobel had engaged
in an intentionally misleading and decep-
tive cross-examination of Dr. Mahan—a
cross-examination that necessitated Dr.
Mahan being required to spend time and
effort in gathering documentation that
tended to rebut attorney Gobel’s state-
ments to the judge and/or jury. Further-
more, although defense counsel’s utiliza-
tion of improper discovery procedures did
not cause prejudice to Plaintiff, it was not

Vickers v. Thomas, 237 So. 3d 412, 415 (Fla.
5th DCA 2017); Rasinski v. McCoy, 227 So. 3d
201, 202 n.1 (Fla. 5th DCA 2017); Beekie v.

inappropriate for Plaintiff to seek court
assistance to preclude defense counsel
from continuing to engage in such prac-
tices.

For the benefit of the members of the
Bar, we call attention to the two particular
instances where defense counsel’s utiliza-
tion of improper discovery techniques po-
tentially serve as a basis for disciplinary
sanctions. First, the record reflects that
after serving notices of intent to issue
subpoenas to non-party medical providers,
defense counsel prematurely issued the
subpoenas in contravention of Florida Rule
of Civil Procedure 1.351. Upon receiving a
timely objection from opposing counsel,
defense counsel waited over two weeks
before notifying the subpoena recipients
that they should not produce the requested
documents. By that time, defense counsel
had already received documents from four
of the subpoenaed medical providers.

Recently, in Florida Bar v. Arugu, 350
So. 3d 1229 (Fla. 2022), the Florida Su-
preme Court addressed a situation where,
in a family law case, attorney Arugu pre-
pared and filed with the circuit court a
“Notice of Production from Non-Party,”
along with a proposed subpoena duces te-
cum to a particular mortgage company. Id.
at 1231. The proposed subpoena listed sev-
eral sets of records Arugu wanted the
mortgage company to produce pertaining
to his client’s wife and father-in-law. After
the ten-day period to serve an objection to
the proposed subpoena expired, Arugu
served a modified version of the subpoena
seeking the production of three additional
sets of records. Id. Despite receiving an
objection from opposing counsel to the
modified subpoena, Arugu failed to notify
the mortgage company, which ultimately

Morgan, 751 So. 2d 694, 695-96 (Fla. 5th
DCA 2000).
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produced records in response to the modi-
fied subpoena. Id.

The supreme court approved the Bar
referee’s finding that Arugu had violated
the following rules of the Rules Regulating
the Florida Bar: Rule 4-3.4(c) (attorney
must not knowingly disobey obligations
under the rules of tribunal); Rule 4-3.4(d)
(attorney must not make frivolous discov-
ery requests); Rule 4-4.1 (in course of rep-
resenting client, lawyer shall not knowing-
ly make false statement of material fact or
law to third person); Rule 4-8.4(c) (lawyer
shall not engage in conduct involving dis-
honesty, fraud, deceit, or misrepresenta-
tion). Id. at 1232. Notably, the Court found
that in addition to violating the applicable
discovery rules of procedure, Arugu had,
in essence, misrepresented to the mort-
gage company that it was obligated to
produce the requested documents. Id. at
1234. Here, in addition to violating Florida
Rule of Civil Procedure 1.351, defense
counsel’s actions potentially contravened
the above-referenced Bar rules, as well.

[6] Second, as the trial court found, the
record reflects that defense counsel sought
to obtain updated medical records from
one of Plaintiff’s medical providers without
Plaintiff’s knowledge and consent by send-
ing a letter to the medical provider refer-
encing a prior subpoena and the need for
“missing” records. As observed by our sis-
ter court, there is no authority for the
proposition that discovery subpoenas are
continuing in nature, permitting a treating
physician subpoenaed once for records to
continue to produce updated records to the
party that subpoenaed him upon an infor-

2. Given our determination that Defendant’s
pleadings should not have been struck, the
new trial shall be on all issues. Additionally,
we have directed the Clerk of our Court to
forward a copy of this opinion to the Florida
Bar.
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mal, ex parte request. Figaro v. Bacon-
Green, 734 So. 2d 579, 581 (Fla. 3d DCA
1999). Such procedure improperly denies
the plaintiff the opportunity to object to
the requested documents and potentially
violates the Bar regulatory rules refer-
enced above.

In conclusion, we affirm the trial court’s
order granting a new trial 2 and its deter-
mination that sanctions are warranted as a
result of defense counsel’s misconduct.
However, we reverse the trial court’s or-
der striking Defendant’s pleadings.? On re-
mand, the trial court may consider the
imposition of alternative sanctions as set
forth in this opinion.

AFFIRMED, in part; REVERSED, in
part; REMANDED for a new trial.

EVANDER, J., concurs.
JAY, J., concurs, with opinion.

LAMBERT, C.J., concurs in part;
dissents in part, with opinion.

JAY, J., concurring specially.

I concur in the court’s opinion but write
separately to address the dissent’s argu-
ment that the trial court did not abuse its
discretion in striking Defendant’s plead-
ings.

Striking a party’s pleadings is “the ulti-
mate sanction,” Kozel v. Ostendorf, 629 So.
2d 817, 818 (Fla. 1993), and “sounds the
‘death knell’” of a party’s case. Rocka
Fuerta Constr. Inc. v. Southwick, Inc., 103
So. 3d 1022, 1025 (Fla. 5th DCA 2012)
(quoting Cox v. Burke, 706 So. 2d 43, 46
(Fla. 5th DCA 1998)). And while a client’s

3. Our decision should not be interpreted as
prohibiting a trial court from striking a par-
ty’s pleadings where the party was not in-
volved in the sanctionable conduct committed
by his or her attorney. Rather we hold that,
under the facts of this case, it was error to do
so.
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personal involvement in a lawyer’s miscon-
duct is only one of the Kozel factors, the
Florida Supreme Court has “reiterate[d]
that the interests of justice ... will not
tolerate the imposition of sanctions that
punish litigants too harshly for the failures
of counsel.” Ham v. Dunmire, 891 So. 2d
492, 497 (Fla. 2004); see also Kozel, 629 So.
2d at 818 (“In our view ... the court’s
decision to dismiss the case based solely on
the attorney’s neglect unduly punishes the
litigant and espouses a policy that this
Court does not wish to promote.”). Thus,
“an action should not be dismissed when
the malfeasance can be adequately ad-
dressed through the imposition of a con-
tempt citation or lesser degree of punish-
ment directly on counsel.” Ham, 891 So.
2d at 498.

Indeed, this court has consistently held
that “[ilf consideration of [the Kozel] fac-
tors suggests the attorney was at fault and
if a sanction less severe than dismissal
appears to be a viable alternative, the trial
court should employ such an alternative.”
Evrdman v. Bloch, 65 So. 3d 62, 66 (Fla. 5th
DCA 2011); see also Deutsche Bank Nat'l
Tr. Co. v. Lippi, 78 So. 3d 81, 85 (Fla. 5th
DCA 2012) (“Sanctions short of dismissing
a case ... are appropriate when the errors
are made by the attorney and not the
client.”); Am. Express Co. v. Hickey, 869
So. 2d 694, 695 (Fla. 5th DCA 2004) (“Be-
cause dismissal is the ultimate sanction, it
should be reserved for those aggravated
cases in which a lesser sanction would fail
to achieve a just result. Our review of the
record suggests that dismissal with preju-
dice was too severe a response to the
transgressions of American Express’s at-
torney.”); 5 Philip J. Padovano, West’s Fla.
Practice Series § 12:2 (2022 ed.) (observing
that an “appellate court is most likely to

4. The dissent cites Adams v. Barkman, 114 So.
3d 1021, 1024 (Fla. 5th DCA 2012), for the
proposition that striking pleadings may moti-
vate litigants to stop hiring lawyers who en-

find an abuse of discretion if the failure to
comply was entirely the fault of counsel”).

Here, the trial court found that Mr.
Rhoades “was not involved in [Mr. Gobel’s]
disobedient acts.” Meaning, Mr. Rhoades
played no part in his lawyer’s misconduct.
Instead, “Mr. Rhoades had little to no
input on trial strategies and procedures.”
And Mr. Rhoades did not hire Mr. Gobel.
Mr. Gobel was hired by Mr. Rhoades’ in-
surance carrier.! Given these facts, the
trial court abused its discretion when it
struck Defendant’s pleadings for the dis-
covery actions of Mr. Gobel—actions that
did not prejudice Plaintiff. See Ham, 891
So. 2d at 499 (“[Dlismissal is far too ex-
treme ... in those cases where discovery
violations have absolutely no prejudice to
the opposing party.”).

Striking a party’s pleadings is “strong
medicine” that is reserved for instances of
“egregious” misconduct. Rocka Fuerta
Constr. Inc., 103 So. 3d at 1025. This
means that “a fine, public reprimand, or
contempt order may often be the appropri-
ate sanction ... in those situations where
the attorney, and not the client, is respon-
sible for the error.” Kozel, 629 So. 2d at
818. In this case, reasonable alternative
sanctions were available to the trial court.
Accordingly, the trial court erred in strik-
ing Defendant’s pleadings. See Ham, 891
So. 2d at 498 (“[E]xamination of the record
and the circumstances surrounding these
failures plainly reveals that they did not
warrant dismissal of Ham’s action with
prejudice.”); Shortall v. Walt Disney
World Hosp., 997 So. 2d 1203, 1204 (Fla.
5th DCA 2008) (“Under these circum-
stances, it appears that counsel’s failures
did not ‘rise to the level of egregiousness

gage in habitual misconduct. While that may
be true, such a rationale does not apply here
where Mr. Rhoades did not choose the lawyer
his insurance company hired.
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required to merit the extreme sanction of
dismissal’ under Kozel.” (quoting Scallan
v. Marriott Int’l, Inc., 995 So. 2d 1066,
1068 (F'la. 5th DCA 2008))); see also Beas-
ley v. Girten, 61 So. 2d 179, 180-81 (Fla.
1952) (“The court unquestionably has pow-
er to discipline counsel for refusal or fail-
ure to meet the requirements of the rule.
Such refusal may warrant a citation for
contempt or a lesser degree of punish-
ment, but it is our view that the major
punishment for such delicts should ordi-
narily be imposed on counsel rather than
on the litigant.”).

LAMBERT, C.J., concurring, in part,
and dissenting, in part.

I concur in the majority opinion that the
trial court did not abuse its discretion in
ordering a new trial after Defendant re-
jected an additur. I also concur with the
majority that sanctions should be imposed
due to the unprofessional behavior of de-
fense counsel, Dale Gobel. I see no materi-
al difference between Gobel’s misconduct
here and that of the attorney in Florida
Bar v. Arugu, supra, which resulted in the
Florida Supreme Court suspending Mr.
Arugu from the practice of law for ninety-
one days. 350 So. 3d at 1231. As we have
directed the Clerk of our Court to forward
a copy of this opinion to the Florida Bar,
whether Mr. Gobel should be similarly sus-
pended from the practice of law (or longer)
is best left to the Florida Supreme Court,
assuming that disciplinary proceedings are
instituted by the Florida Bar.

Where I part ways with the majority is
that I do not believe the trial court abused
its discretion with the sanction of striking
the defendant’s pleadings. In Adams wv.
Barkman, 114 So. 3d 1021, 1024 (Fla. 5th
DCA 2012), this court affirmed a final
judgment awarding damages to the plain-
tiffs following a jury trial after the trial
court had stricken the defendant’s plead-
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ings as a sanction for their attorney’s mis-
conduct during the course of the trial. We
found “that the trial judge properly consid-
ered the Kozel factors, gave [defense coun-
sel] every opportunity to provide a valid
explanation for his conduct, and appropri-
ately struck [the defendant’s] pleadings as
a sanction.” Id. Pertinent here, we wrote
that “[bly sanctioning a party as [the trial
judge] did in this case, maybe attorneys
will get the message to either change their
tactics or clients will stop hiring them.” Id.

As reflected in the majority opinion,
Dale Gobel’s misconduct has been re-
peatedly inflicted upon trial judges for sev-
eral years in a number of cases. By revers-
ing the sanction imposed by the trial court,
I suspect that Gobel will not change his
tactics and clients will continue to hire
him, resulting in a continuing, unabated,
and unnecessary adverse effect on the ad-
ministration of justice in Florida courts.

Accordingly, I would affirm as to the
sanction imposed of striking the defen-
dant’s pleadings and would remand for a
new trial only as to the issue of damages.
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