Pay Me From My Ex's LLC

Your client was awarded alimony but the ex-spouse is not
paying. To make matters worse, the ex-spouse doesn’t
have any assets with the exception of a valuable piece of
real property. The property is owned by an LLC of which
the ex-spouse is a member. The unpaid alimony is a money
judgment and you want to commence collection by executing
against the property. But before you try to have the sheriff
seize and sell the property, you should consult Michigan’s
recently revised Limited Liability Act (the “Act”).

Execution Against a Debtor’s
Interest in a Partnership or LLC

Prior to 1914, it was permissible for the creditor of the
partner of a partnership to obtain a writ of execution against
the assets of the portnership. The writ could then be executed
against any assets of the partnership by a sheriff. In your
client's case you could have obtained a writ and force the
sale of the partnership property. However, states increqsing|y
sought to limit creditors from meddling in the management
of partnerships and liquidating its assets. The solution was to
require the creditor to obtain a charging order.

What is a Charging Order?

A charging order is not itself a money judgment. Instead,
a charging order gives a creditor a lien on the debtor’s
right to receive distributions pursuant to their interest in a
partnership or LLC. The creditor is said to have rights akin to
an assignee: that is the creditor has only economic rights and
no management or voting rights.! The result is that the creditor
cannot execute assets of the LLC. If the non-debtor members
choose to halt distributions to the debtor, the creditor has no
means of forcing distributions to continve. In addition, the
charged interest may not be foreclosed upon.?

THE ENFORCER

BY DAVID FINDLING

THE FINDLING LAW FIRM

WITH SPECIAL THANKS TO ERICA J. EHRUCHMAN, EsQ., JOHN W.
PolpermAN, Esq., Kristy L. BIDDINGER, EsQ. AND BRANDON J.
WILSON, ESQ. FOR THEIR INVALUABLE ASSISTANCE IN PREPARATION.

In Michigan, as in many states, a charging order and right
to a member’s distributions is “the exclusive remedy by which
a judgment creditor of a member may satisfy a judgment
out of the member’s membership interest in a limited liability
company.”® Prior to the 2010 revisions, the Act merely
provided that a judgment creditor was given the rights of an
assignee of the membership interest. While it was implied
that a judgment debtor was only entitled to a member’s
distributions, the Act now expressly provides that this is
indeed a judgment creditor’s sole remedy against a member's
interest.

A debtor member intent on frustrating the ex-spouse could
choose to stop making distributions and decide to paydown
the mortgage for the property instead. But the cessation of
distributions is not without consequences. First, the debtor
would no longer receive the distributions that he may have
previously relied upon. Further, other members may not be so
keen on an interruption of their distributions because of their
fellow partner’s financial problems.

Charging Orders and Single Member
LLCs: An Exception to the Rule?

In the case of In re Ashley Albright the debtor was the owner
and sole member of a LLC that owned real property. The
bankruptcy trustee argued that, as the holder of the debtor’s
interest in a single member LLC, he could force a sale of the
company’s property. The bankruptcy court agreed on the
basis that under Colorado law a creditor could participate
in the management of the LLC with the unanimous consent of
the “other members” of the LLC. With no other members to
object, the court concluded that the trustee was free to assume
management of the LLC.

Unfortunately for creditors, the same result can’t be achieved
in Michigan. Under the Act, an assignee of a debtor’s
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membership interest may only become a member of the
LLC upon the written consent of the members or member.®
For obvious reasons, the debtor member will not consent to
granting his a creditor a membership interest in the LLC.

Conclusion

While the Act entitles your client to the ex-spouse’s
membership distributions, the interest may be of litfle value.
This is especially true where the LLC is a single member LLC
or the other members are confidantes of the debtor member
and choose to limit or redirect distributions. To make matters
worse, a creditor seeking information regarding the debtor’s
membership interest is barred from obtaining an accounting
or compelling an answer to any other inquiry. In sum, getting

paid from an ex-spouse’s inferest in an LLC may be extremely
difficult if not unfeasible.

1. An assignee can only become a member of a multi-
member LLC upon “a unanimous vote of the members
entitled to vote” or a member of a single-member LLC

upon the consent of the member. See MCL 450.4506(1).
MCL § 450.4507(5).

MCL § 450.4507(6).

291 B.R. 538 (Bankr.D.Colo. 2003).

See MCL 450.4506(1).

Id.
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Own the new SMILE DVD...

A new production of the SMILE (Start Making it Livable for Everyone) DVD is available for purchase.
The new SMILE is available on DVD in a 50-minute or 18—minute version.

You may order the DVD by completing the below form and returning it to the Oakland County Friend
of the Court with payment. For additional information, please contact the Oakland County Friend of

the Court at 248—-858-0453.

Friend of the Court
PO Box 436012
Pontiac, Ml 48343—-6012

I would like to order a copy of the...

U The 18-minute minute DVD. Payment of $30 is enclosed.
U The one—hour DVD. Payment of $30 is enclosed.
U Both the one—hour and 18-minute DVD. Payment of $50 is enclosed.

QU A total of copies of the long DVD at $30 per copy.

U A total of copies of the short DVD at $30 per copy.

Send the DVD to the following address:

Postage and handling is included. Available in DVD only.
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Lipson|Neilson

COLESSELTZER GARIN RIC

Attorneys and Counselors at Law

hile your client or members of their family are
in the midst of an emotional divorce, their estate
plans may not be foremost in their mind. Changes

in life situations, such as those which result from divorce,
can in many cases merit a review of their estate plan.

Lipson Neilson’s Estate Planning Group can quickly assess
and adjust estate plans to better suit new life situations and
financial circumstances.

Lipson Neilson Probate and Mediation Planning

Solutions for a New Family Dynamic

3910 Telegraph Road, Suite 200
Bloomfield Hills, MI 48302
248-593-5000

lipsonneilson.com

ESTATE PLANNING — PROBATE & TRUST ADMINISTRATION — DOMESTIC & FAMILY LAW — BUSINESS COUNSELING
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COURT-APPROVED FAMILY LAW MEDIATOR

Carole L. Chiamp

Ms. Chiamp is among the first attorneys in Michigan to be
designated as a Family Law Court-Approved Mediator. For more
than 30 years she has been appointed mediator, facilitator and
arbitrator in cases ranging from negligence, probate and contract
law to civil rights and family law.

Ms. Chiamp served as a member of the Task Force on Child
Support and Alimony Awards, the Mediation Tribunal Selection
Committee and the 21st Century Commission on the Courts.
For twenty consecutive years she has been named
to The Best Lawyers in America.

Please contact Ms. Chiamp at:

Chiamp & Associates, P.C.

Mediations Conducted at:

313.962.4600 ¢ Fax 313.962.3600 and
901 Wilshire ® Suite 400 * Troy, MI 48084
211 West Fort Street ® Suite 615 ¢ Detroit, MI 48226

SERVING WAYNE AND OAKLAND COUNTIES
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BUSINESS VALUATIONS FOR DIVORCE: PRACTICE AID FOR LAWYERS
BY FAMILY LAW SECTION AD HOC COMMITTEE ON BUSINESS VALUATIONS

This “Practice Aid” contains 24 pages including:
* Guidelines for business valuations for divorce settlement purposes.

e Checklists for family law practitioners on (1) selecting and working with an appraiser, (2) information
necessary to value a business and (3) appropriate valuation report contents.

e Various resource materials for family law practitioners including a bibliography of business valuation for divorce materials.
To obtain this publication:

Send a check or money order for $25 payable to the “State Bar of Michigan” to the following address:

Joseph W. Cunningham, JD, CPA, Plante & Moran, LLP
27400 Northwestern Hwy., P.O. Box 307, Southfield, MI 48037-0307

NOTICE RE: THIRD EDITION OF TAX CHECKLISTS FOR DIVORCE SETTLEMENTS

The third edition of Tax Checklists for Divorce Settlements (Tax Checklists) has been updated through January 1, 1999. It
is approximately 125 pages and includes revised rules regarding tax treatment of the sale of principal residences and the new
provisions regarding “innocent spouse” relief.

TERMS OF PURCHASE:

« For first time purchasers of Tax Checklists, the price is $65.
» For those whose first purchase of Tax Checklists occurred during 1998, the price is $15.
* For those who first purchased Tax Checklists prior to January 1, 1998, the price is $20.

e See the box below for information regarding payment and mailing.

TAX CHECKLISTS FOR DIVORCE SETTLEMENTS
BY JOSEPH W. CUNNINGHAM, JD, CPA

PUBLICATION OF THE FAMILY LAW SECTION, STATE BAR OF MICHIGAN
THIRD EDITION - 1999 UPDATE

This comprehensive, 125—page guide includes checklists, outline materials and illustrations on tax traps and planning op-
portunities regarding:

» Using Section 71 Payments to Advantage

* Avoiding Tax Pitfalls in Property Settlement Transfers and Appropriately Taking Taxes into Account
e Tax—planning for the Marital Residence in Divorce Settlements

¢ Providing for Dependency Exemptions

* Maximizing Clients’ Tax Benefits from Payment of Professional Fees

¢ Providing for Key Provisions in QDROs/EDROs

¢ Closely—Held Corporations and Divorce Settlements — Pitfalls and Planning

* New Innocent Spouse Provisions

To order — Send a check or money order payable to the State Bar of Michigan with a request for a copy of
“Tax Checklists for Divorce Settlements” to:

Joseph W. Cunningham, JD, CPA, Plante & Moran, LLP
P.O. Box 307, Southfield, MI 48037-0307
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JUST RELEASED

GUARDIAN AD LITEM HANDBOOK FOR DIVORCE PRACTICE (September 2006)
edited by Connie R. Thacker

Table of Contents

Preface Honorable Lisa Sullivan
Introduction Honorable Kathleen A. Feeney
Statutes, Standards, Guidelines and Immunity Donna E. Mobilia, Attorney
Role of the Guardian Marie E. Kessler, Attorney/Referee
The Appointment Charlie L. Clapp, Attorney
and Donna E. Mobilia, Attorney
The GAL Investigation William Lansat, Attorney
and Frank E. Vandervort, Attorney
The Child:
a. Best Interest Debra J. Colletti, Attorney
b. Questions for the Minor Children Richard S. Victor, Attorney
c. Michigan Protocol Edited by Connie R. Thacker, Attorney
d. ABA Standards Provided by Connie R. Thacker, Attorney
Common Evidentiary Issues Pamela J. Farrer, Attorney
Choosing the Mental Health Experts and HIPAA Honorable Patricia D. Gardner
and Paul W. Simon, Law Clerk
Domestic Violence and the GAL Connie R. Thacker, Attorney
Fees for the GAL John Forczak, Attorney
Removal of the GAL Connie R. Thacker, Attorney
Resources
Pricing: Handbook $ 75.00
6% sales tax $ 4.50
Shipping/Handling ~ $ 10.00
Total $89.50

To order send check payable to State Bar of Michigan to:

Connie R. Thacker

RHOADES MCKEE

600 Waters Building

161 Ottawa Avenue NW
Grand Rapids, Michigan 49503
Telephone: (616) 235-3500
Facsimile: (616) 233-5269
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Join the State Bar

FAMILY LAW SECTION

Enjoy the advantages of membership:
1. Receive the highly acclaimed Michigan Family Law Journal and keep abreast of new developments in
family law.
2. Attend Family Law seminars at a reduced cost.
3. Participate in a lucrative and fast growing area of the law.
4. Support SM.IL.E. and other pro bono programs of the Section.
5. Receive the optional Membership Certificate, suitable for display, at an additional cost of $5.

Copy and mail this form to:

Name P#
Family Law Section
State Bar of Michigan Bus. Address
Michael Franck Building City and Zip
306 Townsend
Lansing, MI 48933-2083 My check payable to the State Bar of Michigan in the amount of $60

($65 if membership certificate is requested) is enclosed.

\

J

FAMILY LAW POLITICAL ACTION COMMITTEE

the PAC lobbyist has contact with, and access to, legislators involved with family law issues. Contributions to the PAC
one way for you to help influence legislation that directly affects your practice as a family lawyer. The Family Law PAC is

and House of Representatives. Please help the PAC by making a contribution today!
(PLEASE COPY AND USE THIS FORM)

TO: Neil M. Colman ¢ 12900 Hall Rd.  Ste. 180 ¢ Sterling Heights, MI 48313

Attached is my check payable to the Family Law PAC in the amount of:
$50 $100 $150 Other

In 1997 a voluntary Political Action Committee (PAC) was formed known as the Family Law Political Ac-
tion Committee. The PAC advocates for and against legislation that directly affects family law practitioners, and

most important PAC, since it affects the lives of so many people, adults and children alike. Your assistance and contribution
is needed to ensure that this PAC’s voice will continue to be heard and listened to by the legislators in both the State Senate

are
the

Name and P-number

Street Address
City State Zip
Telephone Fax E-Mail

Please make your check payable to FAMILY LAW PAC.
Please, no corporate checks. Thank you for your assistance!

47
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GUIDELINES FOR REQUESTING APPEARANCE OF
THE FAMILY LAW SECTION OF THE STATE BAR OF MICHIGAN AS AMICUS CURIAE

1. Requests from litigants should be directed to the Amicus Committee, and may be submitted to any Council member.

The amicus request must clearly indicate whether leave to appeal has been requested and/or granted. If leave has been requested
but not yet granted, the requesting attorney must indicate whether an amicus is requested to support granting leave, or on the
substantive issues. Absent exceptional circumstances, no amicus request will be considered until the Court has granted leave to
appeal.

Amicus requests must be in writing, accompanied by five copies of each of the following:
a. A short and concise memorandum setting out the legal issue(s) addressed by the appeal;

b. Previously submitted briefs (from both parties) and opinions in the case, together with the order granting leave to appeal, if
appropriate, and a list of the filing deadlines, including the deadlines for the amicus curiae brief;

c. Alist of significant cases that an amicus brief should consider, together with copies of any cases outside Michigan;

d. A brief statement explaining why the Family Law Council should grant the request. This statement should
specifically reference the Case Selection Criteria and the impact of the case on the domestic relations bar as a whole. The
statement should also address the potential expenditure of Council time and resources.

e. For amicus requests prior to the Court granting leave to appeal, a statement setting out “exceptional circumstances” to justify
Family Law Council involvement.

f. Aproof of service indicating that all materials submitted to the Amicus Committee have been concurrently served on all other
counsel in the matter.

The requesting party may be required to meet with the Amicus Committee to discuss Family Law Council involvement. In this
event, the Amicus Committee shall notify the opposing attorney of the date, time and location of the meeting and invite them to
be present and participate in the meeting. A meeting of the Amicus Committee will be convened for this purpose at which the
requesting party should be prepared to discuss the importance of the issue(s) presented; how Council support will benefit the
party, the bench and the bar at the present state of litigation; the likelihood of the case eventually progressing to the Supreme
Court (for cases on which the Supreme Court has not yet granted leave); and practical considerations, such as the level of com-
mitment of the requesting attorney and his/her client to pursuing the case.

The requesting party shall furnish any additional material or information required by the Amicus Committee.

CASE SELECTION CRITERIA FOR REQUESTS FOR APPEARANCE OF
THE FAMILY LAW SECTION OF THE STATE BAR OF MICHIGAN AS AMICUS CURIAE

In passing on a request for appearance as Amicus Curiae, the Amicus Committee of the Family Law Section shall consider the fol-
lowing criteria:

1
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. Whether the legal issue involved is of substantial interest to the domestic relations bar.
2.

Whether the legal issue involves a conflict in case law, or a case of first impression, or a novel or previously unresolved ques-
tion, or whether there is a need for clarification of a legal issue, the disposition of which is likely to have broad-range effects
beyond the particular case.

. Whether the legal issue involved affects fundamental rights of individuals or involves a constitutional question.

. Whether the case presents an opportunity to ameliorate or reverse prior judicial decisions or legislative enactments which ad-

versely impact on domestic relations law.

. Whether the issue or case impacts on the practice of family law from the view of practitioners.
. Whether the briefs of the parties before the court, or briefs of other amicus curiae, adequately address the legal issues presented.
. Whether the facts presented are strong enough, and the record sufficiently developed, to support the position to be asserted.

. Whether the position to be asserted is appropriate in view of the recent pronouncements of the appellate courts and consistent

with the Family Law Council’s principles and philosophy.

. Whether there exists sufficient time to request amicus status and properly prepare a brief.
10.

Whether sufficient resources are available, given the Council’s amicus caseload, to grant the particular request.

. Whether the Court has requested the submission of briefs.
12.

Whether the case should be referred to another Section of the State Bar.
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CHILD SUPPORT & ALIMONY CALCULATION SOFTWARE - 2010 VERSIONS

The 2010 Prognosticator (Version 24) is available through arrangement with the Family Law Section of the State Bar of Michigan. Both child
support and alimony recommendations can be calculated with the program. Use of the child support portion of the program allows you to
calculate appropriate child support considering all formula factors, using the current Michigan Child Support Formula. The alimony portion
calculates spousal support recommendations using the alimony guidelines detailed in the August/September 1990 Michigan Family Law Journal,
updated for cost of living increases since 1990. Both programs include 2010 changes to federal and state income tax rates, including the Making
Work Pay and the Refundable Additional Child tax credits. The Prognosticator programs come with a non-exclusive 5-user license for use in
Windows XP or newer compatible computers, and it is Windows 7 compatible. Additional users can be licensed for a nominal fee. Each
disk is individually prepared, and is customized to identify your firm or office. Customer support is provided on an "as available" basis from the
developer by telephone and e-mail. There are no expressed or implied warranties. The Prognosticator program comes on one CD-ROM. The
license fees are set out below. The programs are updated annually or as necessary for changes in the tax rates and in the MCSF & Alimony
(Spousal Support) Guidelines. Springfield Publications reserves the right to, at any time and without notice, terminate distribution of the programs.

Note: The alimony portion of the Prognosticator is distributed in cooperation with the State Bar Family Law
Section, but is not specifically endorsed by the State Bar Family Law Section.

2010 PROGNOSTICATOR ORDER FORM
(COPY THIS FORM FOR ORDERING)

PLEASE SEND A COPY OF THE PROGRAMS | HAVE INDICATED BELOW. | UNDERSTAND AND AGREE TO THE TERMS AND
RESTRICTIONS STATED ABOVE.

[ ] Child Support portion only ($56) [ ] Alimony portion only ($56) [ ] Combined program ($109)
(Reduce cost by $3 for single portion, $6 for combined, if you are tax exempt)

FIRM NAME:
CONTACT PERSON:
ADDRESS:
CITY, STATE, ZIP:
PHONE: FAX: e-mail:
TAX EXEMPT # (IF APPLICABLE):

Send Check or Money order, or CHARGE to:
[ ] Visa [ ] Discover [ ] MasterCard [ ] Am. Express
Express Verification # (on back of card, 3 or 4 digit code)

Name on Credit Card:
Address of Card, if different than the mailing address:

Credit Card # Expiration Date:

Signature:

[ 11 wish to receive updates each year on 30 day approval. |
understand | may cancel this update service at any time.

CHECKS SHOULD BE PAYABLE TO: SPRINGFIELD PUBLICATIONS

SPRINGFIELD PUBLICATIONS, 9919 Springwood Drive, Kalamazoo, Ml 42009
Phone or FAX: (269) 544-0683

e-mail: springfield@chartermi.net website: www.sppub.com

MARCH 2011 ¥ A A



NOTICE: Special issues of the MICHIGAN FAMILY LAW JOURNAL are for Sale.

MICHIGAN FAMILY LAW JOURNAL

"AMILY LAW JOURNAL

MICHIGAN FAMILY LAW JOURNAL
'
. 99
PREPARATION FOR MARRIAGE U(S(TﬁTlON
AN EDUCATIONAL HANDBOOK (2D
ADJUSTMENT TO DIVORCE . . . T 2

PUTTING IT BACK TOGETHER!

THERE [S A BETTER WAY

U

MICHIGAN FAMILY LAW JOURNAL
T

spscuu. ISSUE

$5.00 per single copy

$5.00 per single copy

$6.00 per single copy

$10.00 per single copy

MICHIGAN FAMILY LAW JOURNAL

MICHIGAN FAMILY LAW JOURNAL
T

SPECIAL ISSUE

$12.00 per single copy
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$12.00 per single copy

$12.00 per single copy

MICHIGAN FAMILY LAW JOURNAL
AN

SPECIAL ISSUE

MICHIGAN FAMILY LAW JOURNAL
AN

The One-Parent Famil

MICHIGAN FAMILY LAW JOURNAL

SPECIAL ISSUE

=

$12.00 per single copy $12.00 per single copy
MICHIGAN MICHIGAN
FAMITY LAW FAMILY Law
JOURNAL JOURNAL

A CLIENT'S EN
OF DOMESTIC RE
AND ITS PROFESSION|

$12.00 per single copy

$12.00 per single copy

i)

$12.00 per single copy

PRICING: Single issue prices are as noted below issues.

IN LOTS OF 25 OR MORE —

PRICE PER COPY IS:

¢ Adjustment to Divorce, Preparation for

Marriage, Visitation

$4.00

¢ Adoption, Domestic Violence,

Child Custody, Alimony

$7.00

* Primary Colors of Divorce, The One—Parent Family, 2nd
Marriages, Expert Witnesses, Dividing Marital Assets,
Alternative Dispute Resolution, Children’s Rights, The Newly
Divorced Person, Quick Reference Guide for Family Law
Lawyers, Meet Your Family Law Lawyer ...............cceunns $9.00

MAKE CHECK PAYABLE TO: MAIL TO: ATTN Finance
State Bar of Michigan
306 Townsend Street
Lansing, Ml 48933-2083

State Bar of Michgan




ICLE ‘ Your Partner in Practice

Divorce Cases in Michigan:
A Systems Approach

SECOND EDITION

Step-by-Step Guide!

Divorce cases can be tricky, but you don’t need to learn by trial
and error. Follow an experienced practitioner’s step-by-step
chronological approach, including detailed checklists, customizable
drafted forms, and plenty of expert how-to guidance.

With this book you’ll:
* Know exactly what to file and when

* Uncover the critical personal and financial information

Use ADR to expedite the process

Obtain optimal custody, support, and property provisions

Draft an unassailable judgment

* Secure payment of your fees

PRINT 0350-3540 $145

1-volume looseleaf; 2003; 524 pp; periodic supplements; subscription service;
with supplements through 2009; includes CD-ROM in Microsoft Word and
Corel WordPerfect (Windows only); next update planned for Fall 2011

ONLINE EDITION (SM FIRM 0-4 LAWYERS) $125
ONLINE EDITION (LG FIRM 5+ LAWYERS) =~ $185

first-year subscription; online edition continually updated

PRINT BOOK HAS iia AVAILABLE IN THE
[>

| PRINT BOOK
INCLUDES CD SUBSCRIPTION SERVICE ‘Q'Z ONLINE LIBRARY

' 2 ONLINEBOOK r
‘/’ AVAILABLE O

THE INSTITUTE OF CONTINUING LEGAL EDUCATION
The education provider of the State Bar of Michigan

P

[l

I C L E The State Bar of Michigan * The University of Michigan Law School * Wayne State University Law School * University
of Detroit Mercy School of Law * The Thomas M. Cooley Law School * Michigan State University College of Law

Divorce Cases in Michigan
A Systems Approach

BY

Monika Holzer Sacks

THE INSTITUTE OF CONTINUING LEGAL EDUCATION

Monika Holzer Sacks

Nichols Sacks Slank
Sendelbach & Buiteweg PC

Ann Arbor

BUY TODAY!
www.icle.org/books/DCiM
877-229-4350
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“A civilization is judged on how we treat our children”.

The Michigan Family Law Journal
is available to persons who are not
members of the State Bar of Michigan
Family Law Section. The subscription
rate for non—-members is $30 annually
plus a $3 annual service and processing
fee charged by the State Bar of Michigan,
for a total of $33. That check should be
made payable to “State Bar of Michigan.”
The subscription year begins on October
1 of each year. There are ten issues
published each year, plus periodic special
sections. Advance payment is required
for all subscriptions. A service charge of
$2 per copy for postage and handling,

in addition to the regular subscription
price, is charged for individual copies
of regular issues of the Journal. This
does not include special sections. All
subscription orders should be mailed
to: State Bar of Michigan, Michael
Franck Building, 306 Townsend Street,
Lansing, MI 48933-2083.

All correspondence of a substantive
nature, i.e., notices, articles, letters to
the editor, etc. should be mailed on or
before the 1% of each month directly
to Norman N. Robbins, Editor, 5543
Tadworth Place, West Bloomfield, MI

48322 or pamnormy @aol.com.

Articles, letters and other
miscellaneous material published in the
Family Law Journal do not necessarily
reflect the opinions or position of the
State Bar of Michigan, the Family Law
Section or any government body and
their publication does not constitute
an endorsement of opinions or legal

conclusions which may be expressed.




