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A relevant case, given the history of leak issues in our Condo. 

Eileen 
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Some Clarity (or Not) Re “Acts or Omissions”
As many of our readers will know, an owner may in some cases be responsible for insured damage falling with the deductible on the condominium corporation’s insurance policy. For example, Section 105 (2) of the Condominium Act, 1998, renders an owner responsible for deductible damage (to the owner’s own standard unit) caused by an “act or omission” of the owner or of an occupant of the unit. Also, many condominium by-laws render an owner responsible for deductible damage (to the common elements or any standard units) caused by an “act or omission” of the owner or of an occupant of the unit (or their agents or invitees as well).
But what is an “act or omission”?  
The case of Lozano v. TSCC 1765 may (or perhaps may not) help us better understand the meaning of the phrase “act or omission” when dealing with insured damage.
In the Lozano case, damage was caused to the building when the owners’ toilet overflowed. The owners were out of the country at the time. The condominium corporation’s by-laws included a provision holding the owners responsible for the deductible on the corporation’s insurance policy in cases of damage resulting from the owners’ “acts or omissions”.
The Court held that the damage in question resulted from the owners’ “act or omission”, even though the owners were not necessarily negligent. The Court said:
This is not a case where the unit owners were negligent in their care and upkeep of the Unit. Rather, this is a case where the failure to retain a plumber who could make thorough repairs constitutes an omission for which the Lozanos must be held responsible. Further, while the Lozanos were conscientious in arranging family and friends to check on the Unit during their prolonged absence, it would have been additionally prudent to have shut off the water to the Unit during their trip. Doing so would presumably have mitigated against any damage of the kind suffered here and is reflective of the level of care and diligence that is expected of condominium owners. 
The difficultly I have with this case is as follows: Even though the Court says that the Lozanos weren’t negligent, the Court also says that they “failed” to retain a plumber to make thorough repairs, and also that their failure to shut off the water (while away) was not reflective of the level of care expected of condominium owners.
That sounds like negligence to me.
So in summary: This case tells us that the phrase “act or omission” can include conduct (or lack of conduct) that does not amount to negligence. But I’m still not sure of the distinction. It still appears to me that an “act or omission” needs proof of something that “should have been done differently”… which sounds an awful lot like negligence.
Stay tuned to Condo Law News to keep up to date on the latest developments on condominium law!

