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Welcome to Bloomsbury Professional’s Company Law Developments (4/25 July), a series where |
summarise what | consider to be the most important recent case and statute law developments in
company law in the preceding two months. In this issue, one of the most significant decisions of the
High Court on the restriction of directors - Re Downtul Limited; O’Connell v Butler &
Butler [2025] IEHC 358 (Cahill J) — is summarised. | also summarise the key points contained in the
European Union (Gender Balance on Boards of Certain Companies)
Regulations 2025 (SI No 215 of 2025) which encourage relevant companies to strive to
achieve a gender balance on their boards of directors. The ubiquitous Rule in Battle is back again
before the courts in Criminal Assets Bureau — Nida Investments Limited [2025] IECA
132 where a company director was not permitted to appeal against a decision of the High Court
making an interlocutory freezing order and an order appointing a receiver under ss 3 and 7
respectively of the Proceeds of Crime Act 1996; and also in Jones v Obisesan [2025] IEHC 338
(Simons J) when leave was refused to allow a company director represent the company in a judicial
review of a Circuit Court decision. | also note the decision in Duffy v MSCL Limited [2025] IEHC
270 (Cahill J) where leave was granted to join a company director to the proceedings in being against
the company. Finally, | note the decision in Sunward Holdings Limited v Tegnion AB
[2025] IEHC 296 (Twomey J) where the High Court refused to determine an issue of interpretation
concerning a shareholders’ agreement where the parties had agreed to ADR and that an expert should
determine the issue first, describing the application brought before the expert had even considered the
issue to be wasteful and premature.

Dr Thomas B Courtney

Corporate Governance
[Courtney, The Law of Companies (4t ed), Ch 13 and 31]

Corporate Governance — Management by the directors — Composition of the board of directors of
certain companies — Introduction of measures to address general balance on the boards of large EU
listed companies — European Union (Gender Balance on Boards of Certain Companies)
Requlations 2025 (SI No 215 of 2025). Directive (EU) 2022/2381 of the European Parliament and of
the Council of 23 November 2022 has been transposed in Ireland by SI 215 of 2025. The scope of the
new obligations is confined to ‘relevant listed companies’ which means a company which is not a
micro, small or medium sized company (i.e. which is a large company) that has its registered office in
Ireland and the shares in which are admitted to trading on a regulated market in at least one Member
State. Relevant listed companies are now subject to two objectives (Reg 3(2) and (4)) both of which
should be reached not later than 30 June 2025. The first objective is that at least 40 per cent of their
non-executive directors (NEDs) are members of the underrepresented sex, which in most cases will be
women. The second objective concerns executive directors and is that they must (1) set written
individual quantitative objectives to improve the gender balance amongst executive directors and (2)
specify the steps that the company had taken or is taking towards achieving these objectives and this
information must be published on their websites by 30 November 2026.
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Where a relevant listed company does not achieve the NED objective by 30 June 2026 it is required by
Reg 4 to adjust its processes for selecting candidates for appointment or election as non-executive
directors. The adjustments must select candidates on the basis of a comparative assessment of each
candidate’s qualifications; establish in advance of selection clear, neutrally formulated and
unambiguous criteria in writing and apply them in a non-discriminatory manner. Where the objective
has not been met, relevant listed companies should — when choosing between candidates who are
equally qualified in terms of suitability — prioritise the candidate of the underrepresented sex. In
exceptional cases where reasons of greater legal weight, grounded in non-discriminatory
considerations (such as other diversity criteria) justify an alternative appointment, they need not
prioritise the candidate of the underrepresented sex. Where the candidate of the underrepresented sex
is not given priority in such circumstances, the company must document its rationale to the Minister for
Children, Disability and Equality.

Where a relevant listed company has not met the objective concerning non-executive directors it must
document its compliance with the adjusted selection process by 30 November 2026 and thereafter
annually and send a copy to the Minister for Children, Disability and Equality (Reg 4(4)). Candidates
who were considered for appointment are also entitled to certain information (Reg 4(5)). Where non-
executive directors are appointed by shareholders or employees, relevant listed companies must
ensure that they are properly informed of the measures in the Regulations and the penalties for non-
compliance. Relevant listed companies are also required to report annually to the Minister by 30
November commencing in 2026 on the gender representation of their boards, distinguishing between
executive and non-executive directors, and provide information on the measures taken to achieve the
non-executive director objective. Where the objective is not achieved other information too must be
provided. Publication is also required on the company’s own website.

It is significant that the Regulation is ‘soft law’. There are no criminal sanctions or criminal penalties
provided (see Reg 7 — Penalties) where companies do not comply with the requirements and in effect
the requirements are on a form of comply or explain basis, with a twist: the failure to comply will result
in the publication of relevant listed companies non-compliance, so perhaps it is more accurately
described as a comply or be shamed measure.

Corporate Litigation

[Courtney, The Law of Companies (4" ed), Ch 6]

Separate legal personality — The rule in Battle — Rule that a company can only be represented in court
by either a barrister or solicitor and cannot be represented by a director or shareholder — Whether

there were exceptional circumstances — Ss 3 and 7 of the Proceeds of Crime Act 1996 — Criminal

Assets Bureau — Nida Investments Limited [2025] IECA 132. In this case, a Ms Kahn who was
the sole director and shareholder in the defendant company sought to bring an appeal against a
decision of the High Court making an interlocutory freezing order and an order appointing a receiver
under ss 3 and 7 respectively of the Proceeds of Crime Act 1996. The Court of Appeal decision was
given by Butler J who noted that two separate firms of solicitors had come off record for the company
citing a breakdown in the relationship of client and solicitor. Butler J noted that the Criminal Asset
Bureau’s position was that Ms Kahn could not represent the company and, in that regard, relied on the
decision in Battle v Irish Art Promotion Centre Ltd [1968] IR 252 and Coffey v EPA [2014] 2 IR 125.
The Court of Appeal noted that Ms Kahn sought to rely on McDonald v McCaughey

Developments Ltd and another [2014] IEHC 455 but Butler J said that decision was
distinguishable because there the natural person was a hamed defendant in addition to his company
and so was permitted to lead evidence and make submissions which could be of benefit to his
company. Butler J noted that the leading authority is now the unanimous Supreme Court decision in
AIB v Aqua Fresh Fish [2019] 1 IR 517 which did acknowledge that while the general rule is that only a
solicitor or barrister can represent a company, there might be ‘exceptional circumstances’ in which an
exception would be made to allow a director represent the company. It was noted, however, that
neither impecuniosity, a good arguable defence by the company even objectively evidenced are not
exceptional circumstances. Ms Kahn sought to rely on the company’s impecuniosity but Butler J
reaffirmed that this was nor an acceptable reason to permit a company be represented by a lay person
and the court ruled that she was not permitted to represent the company on the appeal.
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Separate legal personality — The rule in Battle — Rule that a company can only be represented in court
by either a barrister or solicitor and cannot be represented by a director or shareholder — Company
director seeking to bring a judicial review of a matter concerning his company as the applicant in lieu of
the company — Whether the director had a ‘sufficient interest’ to maintain the judicial review

proceedings — Order 84, rule 20 of the Rules of the Superior Courts 1986 — Jones v Obisesan
[2025] IEHC 338 (Simons J). In this case Mr Obisesan obtained an order for €1,250 against a
company called The Game Changer Multimedia Limited. The company filed an appeal to the Circuit
Court but as there was no appearance for the company the appeal was struck out. The company then
filed two motions in the Circuit Court seeking to set aside the decision striking out the appeal. The
Circuit Court judge took the view he did not have authority to set aside an order made by another
Circuit Court judge and so it was suggested the only remedy was to bring a judicial review to the High
Court. Mr Jones asserted that he was a director and shareholder of the company and attended the
High Court office to file judicial review proceedings in the company’s name; however, it proceeded in
his own name because it was explained to him that only a solicitor or barrister can represent a
company due to the rule in Battle most recently endorsed by a unanimous Supreme Court in AlIB v
Agua Fresh Fish Limited [2018] IESC 49. Simons J said that it appeared that it was sought to
overcome this difficulty by naming Mr Jones as applicant in lieu of the company however he pointed
out that this presented its own difficulties because Mr Jones did not have a ‘sufficient interest’ to
maintain these judicial proceedings as required under Ord 84, r 20 of the RSC. It was noted that Mr
Jones then agreed to have the company represented by a solicitor and counsel.

Simons J noted that had the application for leave been moved with Mr Jones as applicant, it would
have been refused because, inter alia, Mr Jones did not have ‘sufficient interest’ to maintain the
judicial review proceedings because he was not a party to the debt proceedings which had been taken
against his company and not him. Simons J said '[tihe company is a separate legal entity, and any
judicial review proceedings should have been taken in its sole name’ (at para 12). Simons J further
determined that the company was hopelessly out of time to bring a judicial review and that the
application to substitute the company for Mr Jones must be refused.

Restriction of Directors
[Courtney, The Law of Companies (4t ed), Ch 29

Enforcement and compliance — Restriction of directors — Whether respondents acted honestly and
responsibly — Respondents utilising a group structure whereby one company took a lease of property
and its sister company occupied and traded from the property in circumstances where the lessee
company had no income or revenue or ability to pay its rent and so was wound up insolvent —
Importance of protecting the individual interests of group companies — S 819 of the Companies Act
2014 — Re Downtul Limited; O’Connell v Butler & Butler [2025] IEHC 358 (Cahill J). This was an
application by a liquidator to have the respondents restricted pursuant to s 819 of the Companies Act
2014. The company did not trade and its sole transaction was a lease entered into with a landlord
concerning a property from which a Starbucks café was operated. The grounds of the application
related to the management of the company in relation to the lease and its engagement with the
landlord. Specific alleged failures concerned the company’s books and records, revenue filings and its
financial statements. It was alleged that the respondents had acted without either responsibility or
honestly. It was observed that it was unusual to seek to have the respondents restricted on the
grounds of dishonesty; in the event Cahill J found that the respondents discharged the burden of
showing they had acted honestly. The learned judge did, however, find that the respondents had acted
irresponsibly and declared that they should both be restricted for a period of five years.

The decision in this case is a salutary reminder to people who deploy a group structure but do not
ensure that companies with the group deal at arms’ length. In this case the respondents structured the
assets and liabilities of the company such that while it bore the burden and liability of and under the
lease, the sister company occupied and traded from the leased property, earning revenue from that
trade but without paying any consideration to the rights of the lessee company which had obligations
inter alia to pay rent to the landlord of the property. The result of the arrangements was that the lessee
company had no income or means to generate income to discharge its obligations including to pay the
rent to the landlord. Cahill J noted that there was no evidence of any enforceable mechanism for the
lessee company to recover monies from the occupier company to meet its liabilities. Neither were
there any accounting records, disclosures in financial statements or board minutes which even
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referred to the inter-company arrangements. The occupier company enjoyed the property rent free for
2.5 years while also obtaining support from the Government during the Covid-19 pandemic. The lessor
company received nothing during that period and was consequently unable to pay its debts as they fell
due, leading to it being placed into creditors’ voluntary winding up. Cahill J held that in allowing the
company to enter into and maintain the foregoing arrangements and in failing to ensure that there was
an enforceable mechanism by which the company could obtain funds to discharge its liabilities or
otherwise protect its position, the respondents had failed to demonstrate responsible conduct with
regard to the interests of the company as a separate legal entity in the group. Cabhill J also found that
in addition to the primary findings of irresponsibility, there were separate grounds, namely: the failure
to keep proper accounting records, the omission of material disclosures from the financial statements,
and the failure to minute a single board meeting since 2017.

The determination of the court followed a highly comprehensive and extensive review of the authorities
on restriction by the learned Cabhill J. The decision in this case is also of interest because Cabhill J
considered a number of what were termed preliminary matters — the nature of a restriction application,
the rule of procedure governing s 819 applications; the role of an applicant; the onus on the
respondent directors; the test of responsibility (and, interesting the circularity of the La Moselle Criteria
following the introduction of s 228(1)(b) of the Act which requires directors to be honest and
responsible). Cahill J also addressed the high threshold needed to establish dishonesty and stressed
the need for liquidators to exercise care in alleging dishonesty.

Cahill 3 made some interesting observations in the context of group companies. In the first place it is
only a director’s conduct in relation to the affairs of the company which is in insolvent liquidation that is
tested under s 819. In the second place, it was stressed that membership of a group does not
abrogate the duties of a director towards individual companies in the group.

Cabhill J noted that one of the unusual aspects of the application before her was that expert evidence
was adduced in the context of a restriction application. In that regard, the learned judge explained the
duties of expert withesses and considered relevant Irish and UK case law. In this regard Cabhill J
concluded that the expert evidence was not of great assistance and she was far from persuaded that
there was any need for expert evidence of the type proffered as the evidence given was on matters of
law and interpretation and not questions of accounting expertise.

Cahill J considered the respondents’ conduct under six separate grounds: (a) the corporate structure
and inter-company transactions; (b) accounting records and financial statements, (c) corporate
governance; (d) relationship with the landlord; (e) allegations of dishonesty; and (f) revenue matters.
As noted earlier, it was determined that the putting in place of the group structure in which a company
was allowed to become indebted without having any means to generate revenue and to pay its debts
was the primary finding of irresponsibility.

Separate Legal Personality

[Courtney, The Law of Companies (4t ed), Ch 5]

Separate legal personality — Corporate civil litigation — Joining a person who is or was a director of a
company which is a defendant in proceedings — Application to join a third party under the Rules of the

Superior Courts — Order 15, rule 4 of the RSC 1986 — Duffy v MSCL Limited [2025] IEHC 270
(Nessa Cahill J). This decision concerned an application by the singer and actor Keith Duffy arising
from the use by the defendant of his image on billboards erected at various locations in the State to
advertise the defendant’s business. Earlier, an injunction had been made to prevent the use of the
plaintiff's image and this was ultimately complied with; accordingly, the plaintiff's claim for damages
remained to be determined. The application before Cahill J was to join a person who was and or in the
alternative is a director of the defendant as a co-defendant in the proceedings. Some of the relevant
background circumstances were that a Mr Corcoran who was at the time of the injunction application
believed to be the sole director of the defendant, could not be served with the injunction; the defendant
lodged a Form B10 to change the director from Mr Corcoran to a Mr Pronczak with an earlier effective
date. The person in whose name the B10 was filed claimed that she had no knowledge of the
defendant company and that her signature may have been forged.

The motion before the court was to join Mr Corcoran as a co-defendant pursuant to Order 15, rule 4
of the RSC. On that application the company secretary acknowledged that she was still the company
secretary for the defendant and acknowledged that she had allowed the company to use her digital
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signature. The plaintiff made a number of claims, including that Mr Corcoran was the ‘true director’ of
the defendant and was in control of the company, that the evidence of a forged signature and then the
withdrawal of that claim raised questions of concern as did the fact Mr Pronczak claimed that Mr
Corcoran did not have control or involvement in the management of the company. Moreover, it was
claimed that Mr Corcoran was responsible for breaches of the earlier injunction and that he may be
found to be wholly or partially liable for the unlawful and unauthorised use of the plaintiff's image. The
defendant claimed that Mr Corcoran had had a 24-month employment contract which had ended, that
he, Mr Pronczak was now the full owner of the company and that he was director.

Cahill J noted the terms of Ord 15, r 4 and that the addition of parties was a matter within the
discretion of the High Court, and noted that the rule for joinder, as set out in O’Connell v The Building
and Allied Trades Union [2012] 2 IR 371 was, ‘that all persons may be joined as defendants against
whom the right to any relief is alleged to have existed, either jointly severally or otherwise’. Cahill J
determined that Mr Corcoran was a person ‘against whom the right to any relief is alleged to have
existed’ noting that there were assertions for a right to relief against him ‘based on his personal and
concurrent liability for the wrongs of the Defendant’ (at para 57). In do determining, Cahill J rejected
the defendant’s assertion that Mr Corcoran was an employee only and that the corporate veil cannot
be pierced to allow a claim against him personally on two grounds: first that it was not the court’s role
on an application for joinder to determine the merits of the case and secondly, the questions raised
over the accuracy of CRO filings which Cahill J said might be impacted by the arguments based on the
corporate veil and the scope of delegated authority to employees. Cabhill J also determined that Mr
Corcoran was a person whose presence before the Court may be necessary in order to enable the
court effectually and completely to adjudicate upon and settle all the questions involved in the cause or

matter, within the meaning of Ord 15, r 13. In these circumstances, Mr Corcoran was joined as a
defendant in the proceedings.

Shareholders’ Remedies
[Courtney, The Law of Companies (4t ed), Ch 11

Shareholders’ agreement — Provision made for the payment of a number of ‘earn outs’ — Dispute as to
the amount proposed to be paid out on the second earn out — Shareholders’ agreement providing that
disputes were to be determined by an expert — Whether it was appropriate for the High Court to direct
the basis upon which the expert was to determine the gross profit relevant to the second earn out —

Sunward Holdings Limited v Tegnion AB [2025] IEHC 296 (Twomey J). In this case the
parties to a shareholders’ agreement were in dispute as to the amount which was due to the plaintiff
under its terms in relation to an earn out provision. The shareholders’ agreement made provision that
future disputes between them would be resolved by an independent expert accountant, rather than by
the courts. The plaintiff sought a declaration from the High Court that the expert was not entitled to
refer to certain accounting standards in reaching her decision and that she was bound by the definition
of ‘gross profit’ contained in the agreement between the parties. It was noted that the expert
determination process had yet to commence and a declaration was being sought before any
submissions regarding the use of ‘gross profit' had been made to the expert under the process
expressly agreed between the parties under the shareholders’ agreement.

Twomey J acknowledged that the application for directions raised an issue of considerable practical
significance for persons seeking to avoid incurring costs and whether the courts should refuse to
interfere in ADR without court interference. The question was whether the courts should interfere even
though interference could result in prohibitive litigation costs which the parties were due to avoid in the
first place being imposed by the backdoor. Twomey J said that the law applicable to the courts
interfering in expert determinations was set out in the case of Dunnes Stores v McCann [2020] 3 IR 1.
There the Supreme Court ([2018] IESCDET 197) made it clear that it was inappropriate, save in
exceptional circumstances, for a court to interfere in advance in the conduct of an expert
determination. Applying the principles there to the application before him, Twomey J held that it was
wasteful and premature to litigate before the expert made a determination; that the parties’ agreement
— the shareholders’ agreement — should be respected especially where the parties had chosen an
expert in the field in which the dispute has arisen; that there was no reason to believe that the expert
would not make a lawful decision; that the court can assist a policy of avoiding high costs by
respecting the parties agreement for ADR; that it would be illogical if the expert was not entitled to
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determine the dispute without recourse to the courts. Twomey J concluded that the expert was entitled
to apply her interpretation of ‘gross profit’ to the facts of the dispute without any interference in
advance from the courts.



