The INSLAW Affair: Investigative Report by The
Committee on The Judiciary Together With
Dissenting and Separate Views

Vil. TOP DEPARTMENT OFFICIALS FRUSTRATED COMMITTEE'S INVESTIGATION

The committees investigation often encountered Department barriers to documents and agency
personnel. While the committee could not prove that the Department deliberately conspired to conceal
evidence of criminal wrongdoing, serious questions have been raised about the possible: obstruction of
a congressional investigation; destruction of Department documents; and, witness tampering by
Department officials. The following discussion demonstrates the considerable effort by the Department
to delay and deter this committee from conducting a complete and thorough investigation of the
INSLAW matter. Furthermore, it appears that these are similar to barriers faced by the Senate
Permanent Subcommittee on Investigations when it attempted to conduct its investigation into the
INSLAW allegation. [292]

The committee eventually overcame many of the obstacles put in its path by the Department and
established several important precedents. First, committee investigators were ultimately given
unrestricted access to all contract, personnel and administrative files of the agency, which consisted,
in the INSLAW case, of several thousand documents. Second, access was given to the sensitive files of
the Office of Professional Responsibility (OPR) which included not only the reports of that Office but
individual interviews and sworn statements conducted during OPR investigation. Third, for the first
time known to the committee, the FBI agreed to permit one of its field agents, Special Agent
Thomas Gates, to give a sworn statement to committee investigators and to otherwise cooperate
with the committee. Fourth, the Department agreed to allow Justice officials and employees to give
sworn statements without a Department attorney present. Finally, under the force of a subpoena
issued by the subcommittee, the Department provided more than 400 documents, which it had
identified as related to ongoing litigation and other highly sensitive matters and "protected” under the
claims of attorney-client and attorney work product privileges.

A. DEPARTMENT ATTEMPTS TO THWART COMMITTEE INQUIRY
The committees investigation began with an August 1989 letter from Chairman Brooks to Attorney

General Thornburgh initiating an investigation into a number of serious allegations regarding the
Department of Justices (DOJ) handling of a contract with INSLAW, Inc., and asked for the Department’s



full cooperation with committee investigators.

Attorney General Thornburgh responded on August 21, 1989; and while seriously questioning the need
for a comprehensive investigation, he stated:

Nevertheless, | can pledge this Department's full cooperation with the committee in this matter, and | have
so instructed all concerned agency employees, with the understanding that we will have to make
arrangements to protect any information, documents, or testimony that we may proffer to the committee

from interested vendors and litigants, including INSLAW. [293]

Armed with the Attorney General's pledge of cooperation, the committee nevertheless immediately
encountered severe resistance by Justice officials when they were asked to provide access to agency
files and personnel. On September 29, 1989, Department officials told committee investigators that
they would not be given full and unrestricted access to agency files and individuals associated with the
INSLAW contract. The Department insisted that committee investigators instead go through the
cumbersome and lengthy process of putting all requests for documents, interviews and other materials
in writing. [294] Initially, even INSLAW's contract files, which were readily accessible to the General
Accounting Office (GAO), were denied to the committee. The Department also insisted that a
Department attorney be present during any interviews of Department employees. During this time even
individuals who had left the Department refused to be interviewed. This refusal possibly stems from
pressure exerted by the Department which strongly believed that: "Justice has to speak through

one voice," regarding the INSLAW matter. [295]

As part of these negotiations the Department's Office of Legislative Affairs (OLA) informed committee
investigators that some of the requested information would be made available, but because of Privacy
Act and trade secret concerns the Department wanted the chairman to put each request in writing.
The alternative was for the committee to obtain individual releases from as many as 50 individuals.
The committees request for access to the Public Integrity Section files was also denied. OLA also stated
that the Office of Professional Responsibility was concerned with the Privacy Act and regarded its files

"as highly sensitive, potentially hurtful, and is concerned that the information could be misused."

As a result of the Department'’s position, the chairman stated in a January 9, 1990, letter to the
Attorney General that he could not devise any better way to preclude an investigative body from
obtaining objective and candid information, on any matter, than by intimidating employees who
otherwise may cooperate with an investigation. [296] He added that the presence of a Department

attorney would undercut the committees ability to interview persons in an open, candid, and



timely manner, and he was deeply troubled by the continued lack of cooperation by Department
employees. The chairman again personally informed the Attorney General of his concerns about
the continued delays and resistance to providing needed information when they met on January
29, 1990.

The chairman requested immediate, full and unrestricted access to Department employees and
documents. [297] In a February 1990, response the Department agreed to allow its employees to be
interviewed without Department counsel present. However, the Department delayed access to
numerous files and negotiated for several months about the confidentiality of a variety of documents
requested for the investigation.

The Attorney General and the chairman reached another agreement in April 1990 on access to

information. At this time, the Department agreed to provide free and unrestricted access to INSLAW
files and Department employees. At the Department's fiscal year 1991 authorization hearings on May
16, 1990, Attorney General Thornburgh again indicated that the Department had decided to provide

access to the committee for the INSLAW investigation:

. . . | have discussed with you and other members of this and other committees, our willingness to examine
on a case-by-case basis any request that comes from the Congress. . . . But rather than lay down a bunch of
reasons why we cant release materials | prefer . . . to discuss ways and means in which we can work with
you and your staff to figure out ways that we can produce materials as | think we have accomplished in your
request regarding INSLAW and Project Eagle. [298]

The Attorney General's statement clearly indicated a willingness to supply the requested materials to
the committee as long as some agreement was reached to protect this material from being improperly

released. Unfortunately, the Department’s ability to abide with its agreement was short lived.

On June 15, 1990, the Department informed committee investigators that there were 64 boxes of
INSLAW litigation files which they listed on a 422-page index. At this time, Department officials refused
to give committee investigators the index because it included "privileged" information that the
Department was concerned would be made available to INSLAW. [299] Finally, on June 28, 1990, the
Department's Acting Assistant Attorney General for Legislative Affairs agreed to provide the litigation
file indices on the condition that they not be released to the public by the committee. [300] However,
Department officials refused to identify what documents were privileged or available. At the same
time numerous interviews and sworn statements were being taken by committee investigators;

however, these interviews were impaired by the lack of documentation from which to draw



investigation-related questions.

By letter dated September 6, 1990, the OLA Deputy Assistant Attorney General again refused to
permit committee staff access to what he declared were "privileged” work-product and
attorney/client documents. [301] This judgment originated from Ms. Sandra Spooner, lead
Department counsel on INSLAW's litigation, who reviewed each file and removed those she
believed to be "privileged" attorney/client or work product documents. Committee investigators
finally gained access to the Department's "INSLAW Files" in late October 1990. However, soon
thereafter the Department increased the number of documents and/or files withheld from an
initial 175 to 190. On November 19, 1990, the Department again increased the number of

documents and/or files withheld from the committee to 193. [302]

The chairman protested the additional obstacles raised by the Department. The Attorney General
responded that his pledge of free and unrestricted access did not include, "privileged" attorney-client

or work product documents. [303] This posture became the focus of a hearing on December 5, 1990.

The Judiciary Committees Subcommittee on Economic and Commercial Law convened on December 5,
1990, to address the Department's refusal to provide access to "privileged” INSLAW documents. During

this hearing Steven R. Ross, General Counsel to the House Clerk, stated that:

. . . the Attorney General's claimed basis for this withholding of documents is an attempt to create for
himself and his functionaries within the Department an exemption from the constitutional principle that
all executive officials, no matter how high or low, exercise their authority pursuant to law and that all
such public officials are accountable to legislative oversight aimed at ferreting out waste, fraud, and
abuse. [304]

Mr. Ross added that the Department was attempting to redefine committee investigations to mean
that congressional investigations are justifiable only as a means of facilitating the task of passing
legislation. Mr. Ross stated: [305]

What that proposed standard would do would be to eradicate the time-honored role of Congress of
providing oversight, which is a means that has been upheld by the Supreme Court on a number of
occasions, by which the Congress can assure itself that previously passed laws are being properly

implemented.



After providing several examples of Department attempts to withhold information by claiming
attorney/client privilege, including Watergate, Ross concluded by stating: [306]

It is thus clear, in light of history of claims by the Department that it may be excused from providing the
Congress in general and this committee in particular with documents that it deems litigation sensitive,

that Congress broad power of investigation overcomes those litigative concerns. [307]

After the December 1990 hearings, Attorney General Thornburgh once again agreed to provide the
committee full and unrestricted access to all INSLAW-related documents. [308] Both sides agreed to a
two-step procedure in which documents would be reviewed first by committee investigators followed
by a written request for copies of a specific item. [309] Access was given for the first time in May 1991,
to the files of the Civil Divisions Chief Litigating Attorney, Ms. Sandra Spooner. These files consisted of
documents and information which had been consolidated from various quarters of Justices office
complex, located at 550 11th Street, N.W., Washington, DC. During the review of these files,
committee investigators were informed that Ms. Spooner had self-selected and removed approximately
450 documents on the purported basis of various asserted "privileges,"” including "attorney work
product” and "attorney client” despite the agreement between the Branches and despite the
confidentiality safeguards established to protect just such documents. She also removed all documents
related to communications between the Department and Congress, as well as those related to the
Department of Transportation Board of Contract Appeals proceedings. Ms. Spooner also informed the
investigators for the first time that an indeterminate number of documents and possibly entire file

folders were missing.

On May 29, 1991, committee staff requested that the Department abide by the Attorney General's April
23 agreement and provide copies of all documents contained in the INSLAW index. The Department was

also requested to explain why some of Ms. Spooners files could not be found. [310]

The Assistant Attorney General for Legislative Affairs wrote on May 29, 1991, that the Attorney
General's April 23 agreement did not include documents related to: (1) matters pending before the
District Court, (2) appellate litigation, or (3) matters pending before the DOTBCA. [311] Consequently,
the committee was denied over 400 documents and files. The Assistant Attorney General made no

mention of the missing files in his letter.

B. AUTHORIZATION AND OVERSIGHT HEARINGS



On July 8, 1991, the committee chairman announced his plans to hold authorization and oversight
hearings on July 11 and 18 to discuss the Department's fiscal year 1992 budget request. The chairman
indicated that as part of these hearings, he would be asking, among other things, Attorney General
Thornburgh about his failure to live up to the several previous commitments he had made to the
committee to provide full and open access to the Department's INSLAW files. Chairman Brooks opened
the July 11, 1991, hearing by noting that oversight of executive branch policy and activity is at the
heart of the congressional mandate as an integral component of the checks and balances
architecture of constitutional government. He further noted that Department officials had continued
to resist meaningful outside review of their activities by refusing to cooperate with GAO and
congressional investigations. Chairman Brooks expressed grave concern that the Department
seemed increasingly bent on pursuing controversial theories of executive privilege and power at
the expense of removing government from the sunshine of public scrutiny and accountability.
[312] This tendency appeared to be an increasing problem under the stewardship of Attorney
General Thornburgh and had seriously hindered and delayed several congressional investigations,
including the INSLAW case. [313]

The chairman concluded the hearing by stating that the Judiciary Committee must carefully consider
the actions needed to be taken to require production of documents requested from the Department
and urged that all committee members attend the July 18, 1991, hearing, during which Attorney

General Thornburgh would be asked to respond to these issues. [314]

On July 18, 1991, the committee reconvened to review the Justice Department'’s fiscal year 1992
authorization request for appropriations and to hear the testimony of Attorney General
Thornburgh. Unfortunately, the Attorney General decided at 7 p.m. the night before to refuse to
appear. [315]

Committee Chairman Brooks responded to the Attorney General's unprecedented nonappearance to a

duly noticed hearing:

In light of the extreme importance of this proceeding, it is particularly unfortunate and deeply disturbing
that the Attorney General notified us last night, late last night, that he would refuse to appear before us this
morning. He refuses to attend for a myriad of reasons even though his appearance was duly scheduled for 1
full month. [316]

The chairman noted the seriousness of the issues facing the Department and the need to resolve them



as quickly as possible. He was particularly concerned with the Department's lack of cooperation with
the committee on the INSLAW investigation. He concluded by expressing concern over the "great
damage” that had been done to the relationship between the Judiciary Committee and the Justice
Department stating:

| am shocked and saddened by the appearance of the empty chair before us and all the other
chairs that he asked to be reserved for his people. The unanswered request and the delayed
response are becoming the symbols of an increasingly remote and self-centered Justice
Department that seems bent on expanding the accepted boundaries of executive branch power and
prerogatives. [317]

C. THE DEPARTMENT REPORTS KEY SUBPOENAED DOCUMENTS MISSING

On July 25, 1991, the Subcommittee on Economic and Commercial Law issued a subpoena to the
Attorney General requiring that he provide all documents within the scope of the committee
investigation listed in the subpoena. 318 On July 29, the Attorney General provided as many

subpoenaed documents as possible, but stated that some documents were lost including, but not

necessarily limited to, many documents from Ms. Spooners files, such as: [319]

A memorandum to Ms. Spooner which allegedly involved a discussion and chronology of INSLAW's data rights

claim.

Ms. Sandra Spooners notes to file concerning the transcript of Peter Videnieks PSI deposition.

An August 10, 1989, facsimile with attachment from Ms. Janis Sposato to Ms. Sandra Spooner concerning a

response to Chairman Brooks.

A May 28, 1989, routing slip from Elizabeth Woodruff to Ms. Spooner concerning the whistle-blower

protection statute.

Ms. Spooners notes described as numerous attorney notes.

An August 4, 1988, memorandum from Stuart Schiffer to John Bolton transmitting a memorandum from

Stuart Schiffer to Thomas Stanton.

A September 21, 1989, memorandum from Roger Tweed to Ms. Spooner regarding facilities for use by the
INSLAW case auditors.



Patricia Bryans notebook of outlines, notes, and documents prepared by counsel to facilitate compromise

discussions.

Also, many documents that were provided were incomplete (i.e., missing pages or attachments), or
were of such poor quality that they could not be read. Because Ms. Spooners files lacked an index,
it was also impossible to ascertain whether other documents or files were missing as well. Based on
the numbering system used by the Department, however, it appears numerous additional
documents are missing.

On July 30, 1991, Mr. W. Lee Rawls, Assistant Attorney General, stated that Ms. Spooners

documents not provided to the committee:

. . . ha(ve) not yet been found and neither Ms. Spooner nor any other employee who would normally
have access to it knows how it may have been lost. . . . Under these circumstances, the litigation team
under Ms. Spooners direction has endeavored to reconstruct the missing volume from other files
containing the same documents. We are now providing the committee with a reconstructed volume that

contains all but eight of the fifty-one documents that were contained in the original file. [320]

It is unclear whether the Department formally investigated why these documents disappeared, as the

committee requested in June 1991.

During a July 31, 1991, subcommittee meeting convened to discuss the Attorney Generals

noncompliance with the subpoena, Chairman Brooks concluded:

My concern with the missing documents flows from the fact that our investigation is looking into allegations
by those who claim that high level Department officials criminally conspired to force INSLAW into bankruptcy
and steal its software. It is alleged this was done to benefit friends of then Attorney General Edwin Meese.
Under these circumstances, | fully expected that the department would take great care in protecting all
these documents. Unfortunately, the fact of missing documents will now leave lingering questions in the
minds of some who have closely followed the investigation about whether documents may have been
destroyed. [321]



The question of unauthorized destruction of Government documents again came up recently when
the committee received information from Ms. Lois Battistoni, a former Justice Department
employee, that Department employees were involved in the illegal destruction (shredding) of
documents related to the INSLAW case. This matter has not been investigated by the committee.
[322]

D. DEPARTMENT INTERFERES WITH MICHAEL RICONOSCIUTO'S SWORN STATEMENT TO THE
COMMITTEE -- REFUSES REQUEST TO INTERVIEW DEA AGENTS

On March 29, 1991, Mr. Riconosciuto was arrested by DEA special agents for possession and distribution
of a controlled substance. It is important to stress that Riconosciuto began cooperating with the
Hamiltons and provided the committee with information about the alleged conspiracy by the Justice

Department to steal INSLAW's PROMIS software well before the time of his arrest.

The Department interfered with committee attempts to obtain information from Mr. Riconosciuto.
Following Mr. Riconosciutos arrest, the committee contacted his attorney, John Rosellini, to request
that the committee be given permission to interview his client. On April 1, 1991, arrangements were
made to conduct the interview with Mr. Riconosciuto. Facilities for a private interview were made
available by the Kitsap County chief jailer, Larry Bertholf, for the committee interview of Mr.

Riconosciuto, which was to be conducted on April 4, 1991.

During the negotiations with Mr. Riconosciutos attorney, the Department called the committee and
advised that, if the interview was to be conducted at all, it would be held at the U.S. Court House
in Seattle, WA. Prior to commencing the interview of Mr. Riconosciuto, the Department attorney
handling Mr. Riconosciutos prosecution was asked by committee investigators to provide a sworn
statement that the committees interview of Riconosciuto would not be monitored or recorded by
the Department. The Department attorney refused to provide the statement, advising that he
would not under any circumstances agree to such a request. He stated that it was not Department
policy to record private conversations held between clients and their attorney, and he considered

the committee as being in the same category.

Following Mr. Riconosciutos sworn statement, the committee asked for permission from the
Department to interview the DEA arresting agents. This request was critical because Mr.
Riconosciuto had alleged that a tape recording of a conservation between him and a Justice Official
(Mr. Peter Videnieks) was confiscated by DEA agents at the time of his arrest. This tape allegedly
shows that Mr. Videnieks threatened Mr. Riconosciuto with retribution if he talked to the Judiciary
Committee investigators. As has been the practice throughout this investigation the Department

refused to cooperate with the committees request, using the justification that Mr. Riconosciutos



prosecution was an ongoing investigation. The Department has also refused to allow the committee
access to its investigative files on Mr. Riconosciuto.

Since his arrest, Mr. Riconosciuto has been convicted of the drug related charges, and he is
currently imprisoned. Although this incident diminishes his credibility as a witness, the timing of
the arrest, coupled with Mr. Riconosciutos allegations that tapes of a telephone conversation he
had with Mr. Videnieks were confiscated by DEA agents, raises serious questions concerning
whether the Department's prosecution of Mr. Riconosciuto was related to his cooperation with the
committee. As described in other sections of this report, the committee received sworn testimony
and recovered documents which support aspects of Mr. Riconosciutos story, and ties Mr.
Riconosciuto, Dr. Brian, and an individual named Robert Booth Nichols to U.S. intelligence agencies

and in the case of Mr. Nichols, possibly, organized crime.

E. DEPARTMENT OFFICIAL MAY HAVE ATTEMPTED TO INFLUENCE A KEY WITNESS

During the sworn statement of FBI Special Agent Thomas Gates on March 25, 1992, he and his attorney,
Richard Bauer, stated that Ms. Faith Burton from the Department’s Office of Congressional Affairs had
told them that the committee, as a matter of policy, provided the Department with copies of all
depositions taken in the INSLAW investigation. The clear implication was that the Department would
know everything that had been said by Special Agent Gates in his sworn testimony. It was apparent that
this lack of confidentiality concerned Special Agent Gates attorney and this may have had a chilling
effect on Special Agent Gates testimony to the committee. Special Agent Gates and his attorney were
informed that the committee policy in fact prohibited giving copies of the confidential sworn

statements to anyone but the person who gave the statement or to that persons attorney. [323]

On March 26, 1992, committee investigators met with Ms. Burton to discuss this issue. Ms. Burton
stated that the allegations made by Special Agent Gates and his attorney were "totally false,” and that
it didnt make any sense because she "knew the policy that the Department didnt get the transcripts.”
Ms. Burton stated Special Agent Gates and his attorney must have misunderstood her and attributed
the misunderstanding to their long flight. Committee investigators asked Ms. Burton if she said anything
to imply directly or indirectly that the Department received or reviewed copies of the committees

sworn statements, she responded "absolutely not."

On March 26, 1992, Special Agent Gates and his attorney were informed of Ms. Burtons response and
Special Agent Gates was asked if it was possible that he misunderstood what Ms. Burton had said.

Special Agent Gates responded:



Its always possible, but it was fairly clear to me, what she said.

Mr. Bauer further stated that there was:

. . . a clear indication that there was a receipt of transcripts and a review of transcripts.

In fact, Mr. Bauer and Special Agent Gates stated that Ms. Burton had told them before their meeting
with committee investigators that, "to date, the Department has reviewed all transcripts and no

wrongdoing has been found.” (Emphasis added.)

VIIl. JUDGE BASON'S ALLEGATIONS OF JUSTICE DEPARTMENT'S IMPROPER INFLUENCE ON THE
JUDICIAL SELECTION PROCESS

In February 1984, Judge Bason was appointed to fill the unexpired term of Judge Roger Whalen who
voluntarily resigned as the bankruptcy judge for the District of Columbia. Judge Bason was the sole
bankruptcy judge for the District of Columbia from February 1984 through February 1988. As a result,

he personally heard the sworn statements and observed the witnesses during the INSLAW litigation.

In 1987, Judge Bason sought reappointment pursuant to the bankruptcy amendments and Federal
Judgeship Act of 1984. Judge Bason, however, lost his reappointment bid and was replaced by S.
Martin Teel, Jr., a Department attorney who had represented the Government and who had
appeared before Judge Bason in the INSLAW bankruptcy case. According to Judge Bason, Martin
Teel was appointed to the judgeship through his primary expertise focused on tax law with

extremely limited bankruptcy litigation experience. [324]

After learning that his bid for reappointment failed, Judge Bason alleged that the Department had

influenced the selection process resulting in his removal from the bench. [325]

On December 5, 1990, Judge George F. Bason, Jr., testified before the subcommittee under oath that
his failed bid for reappointment as a bankruptcy judge was the result of improper influence from
within the Department. Judge Bason also stated that new information came to his attention that in his

opinion leaves no doubt that the Department manipulated the process before the panel:



One of the Justice Department's lawyers was heard saying to another, "Weve got to get rid of that

judge."

Judge Bason also stated that in May 1988, a news reporter who allegedly had excellent contacts and
sources in the Department suggested to him that the Department could have procured his removal from

the bench by the following means:

"The district judge chairperson of the Merit Selection Panel (Judge Norma Johnson) could have been
approached privately and informally by one of her old and trusted friends from her days in the Justice
Department. He could have told her that | was mentally unbalanced, as evidenced by my unusually
forceful anti-government opinions. Her persuasive powers coupled with the fact that other members of
the Panel or their law firms might appear before her as litigating attorneys could cause them to vote
with her." [326]

This reporter also told Bason that a high level Department official had boasted to him that Bason's
removal was because of his INSLAW rulings. Judge Bason added that there is every reason to

believe that Department officials would not hesitate to do whatever was necessary and possible to
remove from office the judge who first exposed their wrongdoing, and that he would not have lost

his job as bankruptcy judge but for his rulings in the INSLAW case. [327]

The committee could not substantiate Judge Bason's allegations. If the Department of Justice had
influence over the process, it was subtle, to say the least. The judges who provided interviews to the
committee investigators all agreed that they had little firsthand knowledge of the experience or
performance of the candidates, including the incumbent judge. As a result, the members of the Council
had to rely on the findings of the Merit Selection Panel (MSP). The MSPs findings were provided to the
Council by Judge Norma Johnson, whose oral presentation played a large role in the selection. The
other members of the MSP said that Judge Johnson firmly ran the MSP in these matters and that they
relied on her judgment. [328] Judge Bason asserts that Judge Johnson was easily accessible to the
Department because she had previously worked with Stuart Schiffer, the Department of Justice official
who led the move to have Judge Bason removed from the INSLAW case. [329] The committee has no
information that Judge Johnson talked to Mr. Schiffer about INSLAW, Judge Bason or the bankruptcy

judge selection process.

A. CONFIDENTIAL MEMORANDUM

During the committees investigation, one of the judges provided an apparently unofficial document

that had been given to several Appeals Court judges when Judge Bason requested that the decision



of the Circuit Court regarding his nonreappointment be reconsidered. The document was a
December 8, 1987, "confidential memorandum” to Judge Johnson. The memorandum was unsigned
(though the judge who provided the document and a member of the MSP identified the author of
the memorandum as another member of the MSP, that individual denied that he had written the
memorandum) and was marked at the top "read and destroy.” The memorandum states that "its
purpose is to help elucidate in particular our reasoning in ranking the candidates as we did." [330]

The memorandum describes each of the four final candidates for the position of bankruptcy judge.
What is striking about the memorandum is that the description of each candidate except Judge Bason
begins with positive commentary about the individual. The section describing Judge Bason begins "I
could not conclude that Judge Bason was incompetent.” Other phrases used to describe Judge Bason
include "he is inclined to make mountains out of molehills,” "Judge Bason seems to have developed a
pronounced and unrelenting reputation for favoring debtors,” and finally, "Judge Bason evidenced no
inclination to come to grips personally with the management challenge posed by the terrible

shortcomings of the Office of the Clerk of our Bankruptcy Court.” [331]

The written report of the MSP, which was very brief (consisting of less than 2 pages and dated
November 24, 1987), did not include any of the observations included in the confidential
memorandum. [332] The Judicial Council met on December 15, 1987. The unofficial confidential
memorandum to Judge Johnson was dated on December 8, 1987. When the committee
interviewed several of the members of the MSP and the Council, they were shown a copy of the
memorandum but did not recognize it. When asked why the memorandum was not destroyed as it
indicated on the top of the document, the judge who provided the committee with the
memorandum stated that it was an important document and that it would be improper to destroy
it.

B. CONDITION OF THE CLERKS OFFICE UNDER JUDGE BASON

According to Judge Robinson, Judge George Bason inherited a mess (administratively) in the clerks
office when he took over for former Judge Roger Whalen. However, several of the judges interviewed
believed Judge Bason was responsible for the deficiencies in the Bankruptcy Court. [333] Committee
interviews with members of the MSP and several members of the Council echo the sentiments that
Judge Bason's nonreappointment was heavily influenced by the poor administration of the clerk’s office.
Yet most of the district and circuit judges interviewed said that they had little or no contact with
Judge Bason and were not in a position to have firsthand knowledge of the condition of his

court. Nonjudicial members of the MSP said that: (1) No statistics were examined to determine the
condition of the court, (2) Judge Bason was not interviewed regarding the condition of the court,

and (3) neither the clerk of the Bankruptcy Court, nor any members of Judge Bason's staff were



interviewed regarding the condition of the court. In fact, the determination that the
administrative condition of the court was "poor” was based solely on the comments of "a couple” of
lawyers, one female member of the clerk's office and two people who might have been associated
with the Administrative Office of the U.S. Court who apparently were interviewed during the
selection process.

Judge Bason stated that the only explanation ever offered him regarding the reason behind his failed
bid for reappointment was related to inefficiency in the District of Columbia's Bankruptcy Clerk's
Office. It has also been reported that Judge Bason inherited a Bankruptcy Court which was in an
administrative shambles. [334] By May 1986, however, Judge Robinson said Judge Bason was getting
the system under control, which was reported in the Judicial Conference report for the D.C. Circuit
that year. Judge Robinson also stated, in defense of Judge Bason, that "very few judges have any
knowledge of how to administer a court” and once the new clerk was hired there was a vast

improvement in the courts operation. [335]

Committee investigators interviewed Judge Bason, the current bankruptcy clerk, and the former
bankruptcy clerk. None of these individuals were ever questioned during the 1987 bankruptcy
judge selection process about the administration of the Bankruptcy Court. Judge Bason stated that
there was no mechanism in place for Circuit or District Court judges to personally evaluate the
administrative condition of the Bankruptcy Court. [336] According to Judge Bason, there were no
other judges, besides Judge Robinson, in the D.C. Circuit or District Courts who were in a position

to personally evaluate the operation of his court. [337]

Considering that poor administrative controls seemed to be one of the primary reasons for Judge
Bason's failed attempt at reappointment, it is unusual that neither Judge Bason nor the other
individuals most responsible for the administration of the court were interviewed by the Panel.
Judge Robinson made a telling comment to committee investigators when he said it is unfortunate

bankruptcy judges are selected by judges furthest removed from the Bankruptcy Court. [338]

Mr. Martin Bloom, clerk of the Bankruptcy Court, told committee investigators that "there were
difficulties in many areas” when he began employment with the D.C. Circuit Bankruptcy Court in 1986.
He said the "financial books and records did not balance . . . " and "there were some critical areas in
management, both in personnel resources and equipment resources, that were lacking.” According to
Mr. Bloom, the relationship between Judge Bason and the previous clerk had broken down, resulting in

a decline in office procedures. [339]

Mr. Bloom added that problems may have existed in the clerks office "because the office was not

managed efficiently or effectively” due to a lack of management capabilities and a lack of staff. When



asked if the Bankruptcy Court judge was responsible for this lack of management capabilities he
responded that "I can only relate to the responsibilities in the clerks office. In no way or in any way will
| look towards the judge,” implying that the office had not been managed properly by the previous
clerk. [340] He added that when he reported to the court "it seemed that no one . . . had any
understanding of closing (cases).” [341] Mr. Bloom stated, however, that by "the latter part of 1987,
administratively, | think the court was up to par.” [342] Mr. Bloom further stated that Judge Bason took
an active role in providing whatever assistance he could in improving the administrative condition of
the court.

C. DEPARTMENT'S ATTEMPTS TO HAVE BASON REMOVED FROM INSLAW CASE FAIL

Internal Department of Justice documents indicate that Justice officials were concerned about
Judge Bason's handling of the INSLAW case very early in the litigation. They believed that the
judge was not sympathetic to the Department’s position and that he tended to believe INSLAW's
assertions. Those concerns increased throughout the litigation to the point where, by the summer

of 1987, the Department was actively seeking ways to remove Judge Bason from the case.

Richard Willard, the Assistant Attorney General of the Civil Division, in a June 1987 letter to Deputy
Attorney General Arnold Burns, wrote that "Judge Bason's conduct in this case was so extraordinary

that it warranted reassignment to another judge." [343]

The Department believed that Judge Bason disregarded the sworn statements of Department witnesses.
The Department also believed that Judge Bason made lengthy observations regarding the credibility of
its witnesses and that Judge Bason's uniformly negative conclusions were based on inferences not

supported by the record. [344]

Mr. Burns asked the Civil Division to "consider initiatives for achieving a more favorable disposition
of this matter.” [345] In response to this Stuart Schiffer, the Deputy Assistant Attorney General of
the Civil Division, asked Michael Hertz, Director, Commercial Litigation Branch, Civil Division, to
investigate the possibility of having Judge Bason disqualified from the INSLAW case on the grounds
of bias. [346] The Department hoped to challenge the judges findings of fact by claiming them to
be unsupported by the evidence and reflecting a justification to reach a preordained conclusion.
This position was founded primarily on the Department’s observations that some of Judge Bason's
findings of fact were "rambling and based on deductions that are both strained and have flimsy
support.” [347]

Mr. Hertz informed Mr. Schiffer that the facts simply did not support a legally sufficient case of bias to

disqualify Judge Bason from the remainder of the INSLAW case. Mr. Hertz also stated that he was "fairly



confident” that any motion to dismiss Judge Bason would not succeed and the denial of any such
motion could not be successfully challenged on appeal. He cited the following reasons: (1) The
Department had no evidence that what they viewed as "Judge Bason's incredible factual
conclusions or alleged bias,"” actually stemmed from an extrajudicial source, as the case law
required; (2) the research revealed that adverse factual findings and inferences against the
Government are insufficient to support a claim of bias; and (3) even adverse credibility rulings
about some of the Governments witnesses in the prior phase of the INSLAW proceedings were not
on their own sufficient to disqualify Judge Bason from the remainder of the proceedings. [348]

Mr. Hertz advised that attempting to demonstrate bias by Judge Bason could adversely affect any
future appeal by the Department on the Findings of Fact. He also advised Mr. Schiffer that as much as

the Department may disagree with Judge Bason's findings:

. . . they are not mere conclusory statements. Instead they reflect a relatively detailed judicial analysis
of the evidence, including reasons for believing certain witnesses and disbelieving others, as well as

consideration of what inferences might or might not be drawn from the evidence. [349]

During August 1987, Assistant Attorney General Willard reported to Mr. Burns that the Department:

. . . developed a good trial record; however, there is virtually no reason for optimism about the judges
ruling. Even though our witnesses performed admirably and we believe we clearly have the better case,

Judge Bason made it apparent in a number of ways that he is not favorably disposed to our position. [350]

On September 28, 1987, Judge Bason removed any doubt when he ruled that the Department violated
the automatic stay by using "trickery, fraud and deceit” to steal INSLAW's proprietary computer

software.

On October 29, 1987, Mr. Schiffer wrote in a memorandum to the Chief of the Civil Division that:

Bason has scheduled the next (INSLAW) trial for February 2 (1988). Coincidentally, it has been my

understanding that February 1 (1988) is the date on which he (Bason) will either be reappointed or
replaced. [351]



Judge Bason learned from Chief Judge Patricia Wald, U.S. Court of Appeals, that he would not be
reappointed to the bankruptcy bench on December 28, 1987. [352]

On January 19, 1988, the Department filed a motion that Judge Bason recuse himself from further
participation in the case, citing that he was biased against the Department. This motion was filed
even though Michael Hertz had previously advised against such a move. Following a hearing on
January 22, 1988, the Bankruptcy Court denied the Department's motion. On January 25, 1988,
the Department argued a motion before Chief Judge of the District Court Aubrey Robinson for a
writ of mandamus directing Judge Bason to recuse himself. Chief Judge Robinson denied the

Department's writ ruling:

| cant see anything in this record that measures up to the standards that would be applicable to force
another judge to take over this case. There isn't any doubt in my mind, for example, that the Declaration

filed (by the Justice Department) in support of the original motion is inadequate. [353]

The Department again raised the issue of Judge Bason's recusal in its appeal to the District Court.

District Court Judge William Bryant upheld the two previous court rulings stating:

This court like the courts before it can find no basis in fact to support a motion for recusal. [354]

IX. CONCLUSION

Based on the committees investigation and two separate court rulings, it is clear that high level
Department of Justice officials deliberately ignored INSLAW's proprietary rights in the enhanced
version of PROMIS and misappropriated this software for use at locations not covered under
contract with the company. Justice then proceeded to challenge INSLAW's claims in court even
though it knew that these claims were valid and that the Department would most likely lose in
court on this issue. After almost 7 years of litigation and $1 million in cost, the Department is still
denying its culpability in this matter. Instead of conducting an investigation into INSLAW's claims
that criminal wrongdoing by high level Government officials had occurred, Attorney Generals
Meese and Thornburgh blocked or restricted congressional inquiries into the matter, ignored the
findings of two courts and refused to ask for the appointment of an independent counsel. These

actions were taken in the face of a growing body of evidence that serious wrongdoing had occurred



which reached to the highest levels of the Department. The evidence received by the committee
during its investigation clearly raises serious concerns about the possibility that a high level
conspiracy against INSLAW did exist and that great efforts have been expended by the Department
to block any outside investigation into the matter.

Based on the evidence presented in this report, the committee believes that extraordinary steps
are required to resolve the INSLAW issue. The Attorney General should take immediate steps to
remunerate INSLAW for the harm the Department has egregiously caused the company. The
amount determined should include all reasonable legal expenses and other costs to the Hamiltons
not directly related to the contract but caused by the actions taken by the Department to harm the
company or its employees. To avoid further retaliation against the company, the Attorney General
should prohibit Department personnel who participated in any way in the litigation of the INSLAW
matter from further involvement in this case. In the event that the Attorney General does not
move expeditiously to remunerate INSLAW, then Congress should move quickly under the
congressional reference provisions of the Court of Claims Act to initiate a review of this matter by

that court.

Finally, the committee believes that the only way the INSLAW allegations can be adequately and fully
investigated is by the appointment of an independent counsel. The committee is aware that on
November 13, 1991, newly confirmed Attorney General Barr finally appointed Nicholas Bua, a retired
Federal judge from Chicago, as his special counsel to investigate and advise him on the INSLAW
controversy. However, at that time the Attorney General had not empowered Judge Bua to subpoena

witnesses, convene a grand jury or compel the Department to produce key documents.

INSLAW officials have voiced concerns that Judge Bua, lacking independent counsel status, would not
be able to entice Department employees who were knowledgeable of the INSLAW matter to come
forward and assist Judge Bua in bringing this matter to closure. Consequently, they are concerned that
Judge Bua will not be able to get to the bottom of the matter, and they believe his investigation will

end up being subverted by the Department.

The inability to subpoena and/or to convene a grand jury was apparently of concern to Judge Bua and,
after a meeting on January 28, 1992, the Attorney General granted Judge Bua broad investigative
authority which included the power to subpoena witnesses and to convene special grand juries.
However because of the actions by the Department regarding potential whistleblowers such as Anthony
Pasciuto, it is very likely witnesses will still feel intimidated by the Department. This problem was

present throughout the committees investigation and remains a potential problem today.

Without independent counsel status, Judge Bua remains an employee of the Department of Justice.



The image problem is illustrated in a recent interview with Roger M. Cooper, Deputy Assistant Attorney
General for Administration. In an interview with the Government Computer News, Mr. Cooper stated
that:

The judge (Bua) will do as the attorney general wants him to do, and that's fine. | think all of us in the

department would like to get it (the INSLAW matter) behind us. It's sort of an albatross.

Mr. Cooper may have meant that Attorney General Barr wants Judge Bua to conduct a thorough
investigation. The committee has no reason to doubt the commitment of Judge Bua or Attorney
General Barr to do a thorough investigation of this matter the problem rests with the fact that, as
long as the investigation of wrongdoing by former and current high level Justice officials remains
under the control of the Department, there will always be serious doubt about the objectivity and

thoroughness of the work.

This matter has caused great harm to several individuals involved and has severely undermined the
Department's credibility and reputation. Congress and the executive branch must take immediate
and forceful steps to restore the public confidence and faith in our system of justice which has
been severely eroded by this painful and unfortunate affair. As such, the independent counsel
should be appointed with full and broad powers to investigate all matters related to the allegations
of wrongdoing in the INSLAW matter, including Mr. Casolaro’'s death and its possible link to

individuals associated with organized crime.

X. FINDINGS

1. The Department, in an attempt to implement a standardized case management system, ignored
advice from vendors including INSLAW that PROMIS should not be adapted to word processing
equipment. As predicted, problems arose with adapting PROMIS to word processing equipment. The
Department immediately set out to terminate that portion of the contract and blamed INSLAW for its

failure.

2. The Department exhibited extremely poor judgment by assigning C. Madison Brewer to manage
the PROMIS implementation contract. Mr. Brewer had been asked to leave his position as general
counsel of INSLAW under strained relations with INSLAW's owner, Mr. William Hamilton. INSLAW's
problems with the Department, which started almost immediately after the award of the contract
in March 1982, were generated in large part by Mr. Brewer, with the support and direction of high

level Department officials. The potential conflict of interest in the hiring of Mr. Brewer was not



considered by Department officials. However, Mr. Brewers past strained relationship with Mr.
Hamilton, and the fact that he lacked experience in ADP management and understanding of
Federal procurement laws, raises serious questions about why he was selected as the PROMIS
project manager.

3. Mr. Brewers attitude toward INSLAW, combined with Mr. Videnieks harsh contract philosophy, led to
the rapid deterioration of relations between the Department and INSLAW. Any semblance of fairness by
key Department officials toward INSLAW quickly evaporated when Mr. Hamilton attempted to protect
his companies proprietary rights to a privately funded enhanced version of the PROMIS software. In a
highly unusual move, Mr. Brewer recommended just 1 month after the contract was signed that
INSLAW be terminated for convenience of the Government even though INSLAW was performing
under the contract. From that point forward there is no indication that Mr. Brewer or Mr. Videnieks
ever deviated from their plan to harm INSLAW. The actions taken by Messrs. Brewer and Videnieks were

done with the full knowledge and support of high level Department officials.

4. Peter Videnieks, the Department's contracting officer, negotiated Modification 12 of the
contract which resulted in INSLAW agreeing to provide its proprietary Enhanced PROMIS software
for the Department’s use. This negotiation was conducted in bad faith because Justice later
refused to recognize INSLAW's rights to privately financed PROMIS enhancements. Mr. Videnieks
and Mr. Brewer, supported by Deputy Attorney General Jensen and other high level officials,
unilaterally concluded that the Department was not bound by the property laws that applied to

privately developed and financed software.

5. Thereafter, the Department ignored INSLAW's data rights to its enhanced version of its PROMIS
software and misused its prosecutorial and litigative resources to legitimize and coverup its misdeeds.
This resulted in extremely protracted litigation and an immense waste of resources both for the
Government and INSLAW. These actions were taken even though the Department had already
determined that INSLAW's claim was probably justified and that the Department would lose in court. In

fact, Deputy Attorney General Burns acknowledged this fact to OPR investigators.

6. Department of Justice documents show that a "public domain” version of the PROMIS software was
sent to domestic and international entities including Israel. Given the Department'’s position regarding
its ownership of all versions of PROMIS, questions remain whether INSLAW's Enhanced PROMIS was
distributed by Department officials to numerous sources outside the Department, including foreign

governments.

7. Several witnesses, including former Attorney General Elliot Richardson, have provided testimony,

sworn statements or affidavits linking high level Department officials to a conspiracy to steal INSLAW's



PROMIS software and secretly transfer PROMIS to Dr. Brian. According to these witnesses, the PROMIS
software was subsequently converted for use by domestic and foreign intelligence services. This
testimony was provided by individuals who knew that the Justice Department would be inclined to
prosecute them for perjury if they lied under oath. No such prosecutions have occurred.

8. Justice had made little effort to resolve conflicting and possibly perjurious sworn statements by key
departmental witnesses about the alleged attempt by high level Department officials to liquidate
INSLAW and steal its software. It is very possible that Judge Blackshear may have perjured himself
and even today his explanations for his recantation of his sworn statement provided to INSLAW are
highly suspicious. The investigation of this matter by the Department's Office of Professional

Responsibility was superficial.

9. The Department;s response to INSLAW;s requests for investigations by an independent counsel and

the Public Integrity Section was cursory and incomplete.

10. The reviews of the INSLAW matter by Congress were hampered by Department tactics designed to
conceal many significant documents and otherwise interfere with an independent review. The
Department actions appear to have been motivated more by an intense desire to defend itself from

INSLAW's charges of misconduct rather than investigating possible violations of the law.

11. Justice officials have asserted that, as a result of the recent ruling by the Appeals Court and
the refusal of the Supreme Court to hear INSLAW's appeal, the Findings and Conclusions of
Bankruptcy Judge George Bason and senior Judge William Bryant of the District Court are no longer
relevant. The Appeals Court decision, in fact, did not dispute the Bankruptcy Courts ruling that the
Department "stole . . . through trickery, fraud and deceit” INSLAW's PROMIS software. Its decision
was based primarily on the narrow question of whether the Bankruptcy Court had jurisdiction; the
Appeals Court ruled that it did not. This decision in no way vindicates the Department nor should it
be used to insulate Justice from the criticism it deserves over the mishandling of the INSLAW

contract.

12. The Justice Department continues to improperly use INSLAW's proprietary software in blatant
disregard of the findings of two courts and well established property law. This fact coupled with
the general lack of fairness exhibited by Justice officials throughout this affair is unbefitting of the
agency entrusted with enforcing our Nations laws.

13.Further investigation into the circumstances surrounding Daniel Casolaro’s death is needed.

14. The following criminal statutes may have been violated by certain high level Justice officials and



private individuals:

18 U.S.C. 371 Conspiracy to commit an offense.

18 U.S.C. 654 Officer or employee of the United States converting the property of another.
18 U.S.C. 1341 Fraud.

18 U.S.C. 1343 Wire fraud.

18 U.S.C. 1505 Obstruction of proceedings before Department's, agencies and committees.
18 U.S.C. 1512 Tampering with a witness.

18 U.S.C. 1513 Retaliation against a witness.

18 U.S.C. 1621 Perjury.

18 U.S.C. 1951 Interference with commerce by threats or violence (RICO).

18 U.S.C. 1961 et seq. Racketeer Influenced and Corrupt Organizations.

18 U.S.C. 2314 Transportation of stolen goods, securities, moneys.

18 U.S.C. 2315 Receiving stolen goods.

15. Several key documents subpoenaed by the committee on July 25, 1991, were reported missing
or lost by the Department. While Justice officials have indicated that this involves only a limited
number of documents, it was impossible to ascertain how many documents or files were missing
because the Department did not have a complete index of the INSLAW materials. The Department
failed to conduct a formal investigation to determine whether the subpoenaed documents were

stolen or illegally destroyed.

Xl. RECOMMENDATIONS

1. The committee recommends that Attorney General Barr immediately settle INSLAW's claims in a

fair and equitable manner.

These payments should account for the Department'’s continued unauthorized use of INSLAW's Enhanced
PROMIS and other costs attributed to INSLAW's ongoing attempt to obtain a just settlement for its
struggle with the Department, including all reasonable attorneys fees. If there continue to be efforts to
delay a fair and equitable result, the committee should determine whether legislation is required to
authorize a claim by INSLAW against the United States, pursuant to 28 U.S.C. 1492.

2. The Attorney General should require that any person in the Department that participated in any
way in the litigation of the INSLAW matter be excluded from further involvement in this case, with

the exception of supplying information, as needed, to support future investigations by a



independent counsel or litigation, as appropriate.

3. The committee strongly recommends that the Department appoint an independent counsel to
conduct a full, open investigation of the INSLAW allegations of a high level conspiracy within the
Department to steal Enhanced PROMIS software to benefit friends and associates of former
Attorney General Meese, including Dr. Earl Brian, as discussed in this report. Among other matters,
the investigation should also:

A
scertain whether there was a strategy by former Attorneys General and other Department officials to
obstruct this and other investigations through employee harassment and denial of access to Department

records.

Investigate Mr. Casolaro’s death.

Determine whether current and former Justice Department officials and others involved in the INSLAW affair

resorted to perjury and obstruction in order to coverup their misdeeds.

Determine whether the documents subpoenaed by the Committee and reported missing by the Department

were stolen or illegally destroyed.

Determine if private sector individuals participated in (1) the alleged conspiracy to steal INSLAW's PROMIS
software and distribute it to various locations domestically and overseas, and (2) the alleged coverup of this

conspiracy through perjury and obstruction.

Determine if other criminal violations occurred involving:

18 U.S.C. 371 Conspiracy to commit an offense.

18 U.S.C. 654 Officer or employee of the United States converting the property of another.
18 U.S.C. 1341 Fraud.

18 U.S.C. 1343 Wire fraud.

18 U.S.C. 1505 Obstruction of proceedings before Department's, agencies and committees.
18 U.S.C. 1512 Tampering with a witness.

18 U.S.C. 1513 Retaliation against a witness.

18 U.S.C. 1621 Perjury.

18 U.S.C. 1951 Interference with commerce by threats or violence (RICO).



18 U.S.C. 1961 et seq. Racketeer Influenced and Corrupt Organizations.
18 U.S.C. 2314 Transportation of stolen goods, securities, moneys.

18 U.S.C. 2315 Receiving stolen goods.

DISSENTING VIEWS OF HON. HAMILTON FISH, JR., HON. CARLOS J. MOORHEAD, HON. HENRY J.
HYDE, HON. F. JAMES SENSENBRENNER, JR., HON. BILL McCOLLUM, HON. GEORGE W. GEKAS, HON.
HOWARD COBLE, HON, LAMAR S. SMITH, HON. CRAIG T. JAMES, HON. TOM CAMPBELL, HON. STEVEN
SCHIFF, HON. JIM RAMSTAD, AND HON. GEORGE ALLEN

We are unable to support this Investigative Report because it injects the Committee into judicial
functions, publicizes unproven allegations, and recommends inappropriate United States Claims Court
and Independent Counsel involvement. The Committee endorses findings by a bankruptcy judge in the
INSLAW case without the benefit of Committee or subcommittee hearings on the contract dispute that
is the focus of the litigation. The Report repeats, and thus disseminates, charges of wrongdoing that
can damage reputations even though the Committee itself generally cannot arrive at conclusions on
whether various alleged activities going beyond bankruptcy judge findings actually occurred. The
Committee calls for expeditious governmental remuneration of INSLAW, although those entrusted with
the enforcement of our laws in the Executive Branch are better qualified than Members of Congress to
assess the utility of settling a legal controversy on terms favorable to a private litigant. A congressional
reference of this matter to the Claims Court is unjustified; INSLAW has not been prevented from
adjudicating its claims before an appropriate tribunal in a timely fashion, and proceedings remain
pending before the Department of Transportation Board of Contract Appeals. An appointment pursuant
to the Independent Counsel statute is unnecessary and potentially disruptive of a criminal investigation

currently in progress.

The recitation in an official Committee document of accusations of wrongdoing in the absence of proof
satisfactory to the Committee is an unfortunate and harmful feature of the Report. This practice makes
it imperative to note initially in our dissent that the Report does not reach conclusions about the truth
of many allegations. The Report, for example, describes allegations of a high-level Department of
Justice conspiracy involving INSLAW's software but does not purport to determine whether such a
conspiracy existed. Elsewhere, the Report describes former Bankruptcy Judge George Bason, Jr.s
suggestions of Department of Justice impropriety in connection with his failure to gain reappointment,
a process controlled by the Federal Judiciary. The Report points out, however, that "(t)he Committee

was unable to substantiate Judge Bason's charges.”

INSLAW, a computer software company, had contracted with the Department of Justice in March 1982
to supply case management software for U.S. Attorneys offices. Contract disputes arose between

INSLAW and DOJ relating to the incorporation into the software of enhancements INSLAW claimed were



privately funded. Although the parties executed a contract modification in 1983 that facilitated
software delivery to the Department of Justice, they never reached agreement on the identification of
any non-government funded enhancements. INSLAW eventually filed for bankruptcy protection, and
Bankruptcy Judge Bason concluded in an adversary proceeding that the Department of Justice had
engaged in improper conduct.

The Report expresses basic agreement with Judge Bason's view of the evidence, although Members of
the Committee on the Judiciary are not in a position to conclude one way or the other whether Judge
Bason's findings hotly contested by the Department of Justice accurately reflect what actually
transpired. Members of the Committee other than possibly the Chairman did not participate in this long
investigation conducted by Majority investigative staff with the substantial assistance of GAO detailees.
The testimony the Subcommittee on Economic and Commercial Law received from a few people
involved in INSLAW litigation during a December 5, 1990, hearing on access to certain INSLAW
documents is no substitute for direct familiarity with the voluminous record. We cannot assess the
credibility of the many government witnesses who testified in the bankruptcy court without the benefit

of hearing from them ourselves.

Although the district court affirmed the bankruptcy courts order in most respects, the United States
Court of Appeals for the District of Columbia concluded that the bankruptcy court lacked jurisdiction
and therefore reversed the district court and directed the dismissal of INSLAW's complaint. The United
States Court of Appeals for the District of Columbia after noting that "(t)he bankruptcy and district
courts here both concluded that the Department raudulently obtained and then converted enhanced
PROMIS (software) to its own use " commented that "(s)uch conduct, if it occurred, is inexcusable.”
(Opinion, p. 15.) We find ourselves in the similar position of criticizing the conduct described by lower

courts "if it occurred.”

The Report erroneously claims that DOJ litigated the INSLAW matter "even though it knew in 1986 that
it did not have a chance to win the case on merits” and observes that "(t)his clearly raises the specter
that the Department actions taken against INSLAW in this matter represent an abuse of power of
shameful proportions.” The only support for these sweeping statements, however, appears to be a
misconstruction of a 1988 DOJ Office of Professional Responsibility interview with Deputy Attorney
General Arnold Burns. In that interview, Mr. Burns recounted that "I wanted to know, as a lawyer, why
we didnt make a claim against INSLAW for the royalties on the theory that we were the proprietary

owners."” (OPR Interview, p. 12.)

This context relating to a possible DOJ counterclaim is critical to understanding Mr. Burns comment
that DOJ lawyers were "satisfied that INSLAW could sustain the claim in court, that we had waived

those rights. . . ." Mr. Burns goes on to point out in the Office of Professional Responsibility interview



that he "had concluded in good faith . . . that unless there was movement on their (INSLAW's) part on
that (proprietary rights) issue, not having anything to do with our counterclaim then, just a question of
whether they have the right to collect royalties from us, that this was not susceptible of settlement
and | so advised Mr. Ratiner (INSLAW's attorney) on August 28, 1986." (OPR Interview, p. 13.) Mr. Burns
apparently learned that DOJ had waived its rights to seek royalties from INSLAW (by way of a
counterclaim) for making the PROMIS software available to others but never suggested that INSLAW had
a legitimate claim against the Department or that the Department had waived its right to oppose such
a claim. The August 28, 1986, letter Mr. Burns refers to states explicitly: "We believe that INSLAW's
claim for license fees is wholly without merit, and that your clients expectations with respect to
compensation in this regard are entirely unjustified and unjustifiable.”

The unidentified correspondence that Mr. Burns refers to as waiving rights51 may be a subject of some
discussion in the Report itself. The Report points out that INSLAW's attorney, in a May 26, 1982, letter
to Associate Deputy Attorney General Stanley E. Morris, "provided a detailed description of what the

company planned to do to market the software commercially. . . ." Mr. Morris response can be viewed

as acquiescing to sales by INSLAW to third parties.

In view of the Reports heavy reliance on its construction of a small part of a single interview with the
Office of Professional Responsibility, it seems unusual that the Report cites no effort to question Mr.
Burns in the course of the Committees investigation. This omission appears particularly glaring in view
of other evidence contradicting the Reports perception of how DOJ viewed the merits of its case.
Justice Management Division General Counsel Janis Sposato, for example, "concluded (in 1985) that
INSLAW's claim to its privately financed enhancements had no merit.” (83 B.R. 89 at 154 (Bkrtcy. D.
Dist. Col. 1988).) Although the Report claims that DOJ "fought two judgments that it believed were in
error based on technical, legal issues rather than on the merits of the case,” DOJs appellate brief in the
district court contains 65 pages devoted to arguing that various factual findings by Judge Bason are

clearly erroneous.

The Reports repeated references to the Department of Justices violation of the automatic stay are
confusing in view of the ruling on this point by the United States Court of Appeals for the District of

Columbia in the INSLAW litigation. Circuit Judge Williams opinion for the Court states:

Inslaw claimed that the Department had violated the stay provision by continuing, and expanding, its use of
the software program in its U.S. Attorneys offices. The bankruptcy court found a willful violation . . ., and
the district court affirmed on appeal. . . . Because we find that the automatic stay does not reach the

Department's use of property in its possession under a claim of right at the time of the bankruptcy filing,



even if that use may ultimately prove to violate the bankrupts rights, we reverse. (Court of Appeals opinion,
p. 3.)

The lower courts erroneously construed Bankruptcy Code Section 362 (automatic stay) and the Report
perpetuates that misconstruction in spite of the appellate decision.

Judge Bason's opinion is particularly critical of the PROMIS Project Manager in the Executive Office of
U.S. Attorneys. At an earlier point in his career, C. Madison Brewer had served as general counsel
for INSLAW's predecessor corporation. Although we do not endorse DOJs decision over ten years
ago to select Mr. Brewer as Project Manager in view of his former association with INSLAW's
predecessor fairness to DOJ requires noting that the earlier employment had terminated more
than five years before Mr. Brewers selection, DOJ did not know at the time of his selection that he
apparently had been encouraged to leave his former employment, and INSLAW waited until Mr.
Brewer expressed views it regarded as unfavorable before complaining to DOJ about his service as

Project Manager.

The Report is highly critical of DOJs response to allegations of wrongdoing relating to INSLAW. In that
connection, the Report does not give appropriate credit to the Department for promptly initiating an
Office of Professional Responsibility investigation following Bankruptcy Judge Bason's September 28,
1987, oral ruling in which he said "the Department of Justice took, converted, stole, INSLAW's enhanced
PROMIS by trickery, fraud, and deceit. . . ." (P. 9 of transcript.) Deputy Attorney General Arnold Burns
asked OPR to "conduct a complete and thorough investigation into the allegations of bias and
misconduct by various Justice Department officials against Inslaw” in an October 14, 1987,
memorandum (quoted on p. 4 of OPR report) preceding by over three months the filing of formal
findings of fact and conclusions of law (on January 25, 1988), in the INSLAW case. OPR, in a detailed
91-page report, ultimately concluded that the allegations relating to a number of individuals were

unsubstantiated.

After reviewing February 1988 allegations from INSLAW's President William Hamilton against high level
Department of Justice officials, the Public Integrity Section of the Criminal Division concluded that
"(t)he facts submitted by Hamilton are not sufficiently specific to constitute grounds to investigate
whether any person covered by the Independent Counsel statute committed a crime.” A Special Division

of the United States Court of Appeals for the District of Columbia recounts in a per curiam opinion:

Upon receiving the INSLAW material . . . the Department of Justice had promptly conducted a thorough

review of the allegations in conformance with the Independent Counsel Act, determined that they were



insufficient to warrant a preliminary investigation under the standards of 28 U.S.C. 591(d) (footnote
omitted), and accordingly closed the matter. (In Re: INSLAW, INC. at p. 4 (September 8, 1989).)

The Report describes at great length a series of allegations of wrongdoing going beyond Judge Bason's
findings in the INSLAW litigation about which the Report does not reach conclusions. The propriety of
reciting such allegations in a public report in the absence of sufficient evidence to reach conclusions is
questionable. The release of such raw data may cause needless injury to reputations. This modus
operandi is antithetical to the criminal process model in which the government does not disseminate
allegations unless the evidence justifies a criminal prosecution. Some of the allegations, in addition,
relate to the conduct of foreign governments and dissemination of such material may have potential
impacts on our foreign relations. There are major problems also with the credibility of some of the
individuals whose allegations are aired. One individual making allegations is referred to in the Report

itself as "a shady character . . . recently convicted on drug charges.”

The Report erroneously attributes the fact that "the Committee could not reach any definitive
conclusion about INSLAW's allegations of a high criminal conspiracy” in part to "the lack of cooperation
from the Department.” In reality, however, the Department provided the investigators access to
voluminous records and facilitated extensive interviews with its employees. The Report itself
delineates various "important precedents” that were established in terms of access an acknowledgment

that clearly contradicts an argument that DOJ frustrated the investigation.

The Report concludes that "(i)n the event that the Attorney General does not move expeditiously to
remunerate INSLAW, then Congress should move quickly under the congressional reference provisions
of the Court of Claims Act to initiate a review of this matter by that Court.” INSLAW, however, still has
the opportunity to appear before the Department of Transportation Board of Contract Appeals. No
conduct by the government has prevented INSLAW from litigating this matter in a proper forum within
the period of the statute of limitations. It clearly is not the fault of the United States that INSLAW and

its attorneys decided to initiate a proceeding in a court that lacked jurisdiction.

Strong policy reasons oppose permitting litigants against the government to avoid the strictures of
statutes of limitation. Designed to bar stale claims, statutes of limitation are predicated both on the
evidentiary problems involved in arriving at the truth many years after events and on the potential
injustice of greatly protracted legal proceedings. We simply do not have equities justifying
extraordinary relief in the INSLAW matter in view of the fact that sweeping allegations remain

unproven by the Reports own acknowledgment.

The Report recommends the appointment of an Independent Counsel in spite of the fact that a former



federal judge (Nicholas Bua of Chicago, a President Carter judicial appointee) is actively investigating
INSLAW and is subpoenaing witnesses to testify before a federal grand jury. There appears to be every
indication that Judge Bua and his staff are operating with complete independence in the Department of
Justice. An appointment pursuant to the Independent Counsel statute is superfluous at this point
however one views the evidence and is likely to result in unnecessary delay, expense, and duplication
of effort. Judge Buas investigation must be permitted to go forward and reach a conclusion if we hope
to dispose of lingering allegations as expeditiously as possible. He has the authority to get to the
bottom of this matter and his efforts must be facilitated rather than circumvented.

All Committee Republicans voted against the adoption of the Investigative Report.

Hamilton Fish, Jr.
Carlos J. Moorhead.
Henry J. Hyde.

F. James Sensenbrenner, Jr.
Bill McCollum.
George W. Gekas.
Howard Coble.
Lamar S. Smith.
Craig T. James.
Tom Campbell.
Steven Schiff.

Jim Ramstad.

George Allen.

SEPARATE DISSENTING VIEWS OF HON. TOM CAMPBELL

| concur in the dissenting views but write separately to add emphasis to three points.

First, the Majority Report places a great deal of reliance on the findings of the Bankruptcy Judge and
refers to those findings as having been upheld by the Federal District Judge as well. The Majority

Report accepts those findings as fact.

But our committee does not know if they are fact or not. The Bankruptcy Judge lacked jurisdiction to
enter the findings that he did, as the Majority Report acknowledges. The Majority Report claims as a
result that the factual findings of the Bankruptcy Judge were not cast in any doubt, since the reversal

of his judgment was on jurisdictional grounds what the Majority Report terms a legal technicality.



Legal technicalities are what you call holdings of law that devastate your case. You call them
unassailably learned conclusions of law if they support your case.

The reason the U.S. Court of Appeals finding of no jurisdiction devastates the Majoritys case is that
this decision renders the Bankruptcy Judges findings of no effect. The key point is this: if the
Bankruptcy Judge had jurisdiction, then the three judges of the U.S. Court of Appeals on review
would have had to consider whether to uphold those findings or not. But well never know what
they would have done with those findings.

The Department of Justice makes a strong case the findings were not substantiated by the
evidence. It is wrong to say that the findings were left untouched on appeal the U.S. Court of
Appeals simply never got to them because they didnt have to. To hold that they retain any
significance at all would require reviewing courts, having already found a lower courts decision to
be without jurisdiction, to proceed nonetheless to review each and every finding by that court,
lest someone subsequently says those findings were "left untouched” on appeal. It is axiomatic in
our legal system that when a court is found to lack jurisdiction on appeal, all of its findings of fact

and conclusions of law are from that moment without the slightest weight.

The Federal District Judge did uphold the findings of the Bankruptcy Judge, prior to the Court of
Appeals holding they both lacked jurisdiction. The Majority Report tries to make this sound as though
two completely separate decisionmakers passed on the facts and law presented. In reality, however, a
federal district judge will affirm the findings of a bankruptcy judge unless they are clearly erroneous.
So all that can be concluded is that one bankruptcy judge found as the Majority Report states, and one

federal district judge could not call those findings clearly erroneous.

Hence, the tendency of the Majority should be resisted to intimate that the "score” is somehow 2
to 0. If anything, it might be 1+ to 0, since the Federal District Judges finding of no clear error
does not constitute a separate analysis of the facts except on the most generous of review

standards.

But, once again, we have no idea how the three federal appeals court judges would have ruled. They
may well have found the Bankruptcy Judges conclusions to be clearly erroneous. If they did, the "score”
would have been 1+ to 3, even adopting the somewhat bizarre assumption that one federal judges

opinion is entitled to the same weight as any others, though some sit on a higher court.

But we don't know, because the U.S. Court of Appeals judges found the conclusions to have been
without jurisdiction. In reality, therefore, the only meaningful score is 0 to 3; since the unanimous

opinion of the three reviewing judges was that the findings of fact below should have no legal



effect.

Secondly, the Majority Report, and some Majority Members at the Committee Markup, suggested that
the involvement of Judge Nicholas Bua made the case for an Independent Counsel stronger. It is argued
that the Attorney General has, by appointing Judge Bua to conduct an outside investigation,
admitted that the Department of Justice is incapable of proceeding in this matter in a fair way.

This is a dangerously erroneous position to maintain. Its logical conclusion is that the Attorney
General never appoint an outsider to assist him, except through the mechanisms of the Independent
Counsel statute. This would be regrettable. The Attorney General should remain free in those cases
where an Independent Counsel is not appropriate nevertheless to seek a report from an outside source.
To hold otherwise will discourage future Attorneys General from seeking the judgment of outsiders.
There is no knife-edge between Justice Department proceeding entirely internally and the appointing

of an Independent Counsel middle courses are still available, and in this case, may well be useful.

Third, and last, much was made at the Committee Markup of statements made under oath by the

Honorable Elliot Richardson, who is counsel for one of the parties in this matter.

| cannot name a public figure for whom | have higher regard than Mr. Richardson.

However, it remains that his views are not evidence. He was not a party to any of the contract
negotiations at issue in this case. His conclusions are entitled only to the weight they deserve as
arguments offered by counsel for a very interested party.

Cogent argument by a very respected attorney representing one side in a lawsuit is valuable to a court;
it is not dispositive. That we accord it more weight than that shows how different we are, in fact, from
a court.

The Inslaw matter is proceeding properly through the route of administrative remedy, with subsequent
judicial review awaiting. This Committee errs in deciding factual matters in dispute on behalf of one
side, errs in effectively awarding that side damages, and errs most fundamentally in taking a
judicial and administrative matter into the legislative branch.

Tom Campbell.
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