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1 (The oath was adm ni stered by the ragee
2 reporter.)
3 ok ok ok %
4 STI PULATI ON
5 It is hereby agreed by and between the
6 parties that signature is not waived.
7 ok ok k%
8 TRANSCRI PT OF TESTI MONY
9 ok ok k%
10 M CHAEL R. HUGHES, havi ng been duly sworn by the
11 Notary Public, was deposed and testified as
12 foll ows:
13 EXAM NATI ON
14 BY MR BOPP:
15 Q Good norning, M. Hughes.
16 A Good norning.
17 Q M nane is Fred Bopp, and | represent the
18 plaintiff in this matter, Tinothy Harrington
19 as Trustee of the GG 401K Trust. And
20 M. Harrington is here with us today.
21 Can you pl ease state your nanme for the
22 record and spell your |ast nane.
23 A Mchael Raynond Hughes, HU G HE-S.
24 Q Thank you.
25 So in this deposition, I"'mgoing to be
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1 aski ng you questions, which you'll be

2 answering under oath.

3 You understand that's how that works?

4 A, Mnhmm

5 Q So what we'll need is verbal responses, like a

6 yes or no.

7 A Yes.

8 Q Because she's taking down a transcript.

9 And the other thing -- I'll go over sone
10 of the ground rules, but the other thing is we
11 shoul d both be careful to wait until we finish
12 speaki ng before answering or asking a
13 question. That way, she has a nice clean
14 transcri pt.

15 Is that all right?

16 A Cotcha, yes.

17 Q Have you ever been deposed before?

18 A.  Yes.

19 Q How nmany tines?

200 A In the past, but it was in Colorado -- wth ny
21 busi ness in Col orado.

22 Q So just one tine before?

23 A | believe it was one tine, yeah.

24 Q And that was a situation where you were a

25 party to a dispute?
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1 A. That was a tree issue involving the state reues
2 expanding a road, and | was deposed on the --
3 by the -- on the side of the -- representing
4 the state in their case for a road w dening
5 proj ect .
6 Q So were you an expert in that matter?
7 A Yes; mmhnmm
8 Q An expert on behalf of the State of Col orado?
9 A Yes, mmhnmm
10 Q And what were the issues, generally, that you
11 testified about?
12 A  Um it was regarding the value of a |ine of
13 trees that were required to renove to expand
14 an intersection in Boul der, Col orado.
15 Q And was this in state court or federal court?
16 A That was in state court, | believe.
17 Q Didit ever wind up going to trial?
18 A Yes, it did.
19 Q So after the deposition, if you're able to
20 track down the docket nunber and the year for
21 that matter, that would be great.
22 A Yes.
23 Q Thanks.
24 So we' ve already started asking a few
25 questions, but I wanted to go over sone of the
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1 ground rul es today to nake sure we are on tﬁgeg
2 same page. And as you can see, there's a
3 court reporter here who is transcribing
4 everything that we say, and so the ground
5 rules really are as follows: W already
6 covered one of them which is finishing
7 questions and answers before either one of us
8 speaks agai n.
9 And you're fine with that, right?
10 A Yes.
11 Q Next one we've covered as well, is to provide
12 cl ear verbal responses out |oud, rather than
13 noddi ng or sayi ng nmm hmm
14 And you're okay with that as well, right?
15 A Yes.
16 Q If there's a question that you don't
17 understand or you need it to be clarified,
18 pl ease let me know. If you don't |et ne know,
19 then I'll assune that you understand the
20 question, and it doesn't need to be clarified.
21 Is that fair?
22 A Yes.
23 Q If you need a break at any point, just let nme
24 know. |'m happy to accommopdate breaks. The
25 only proviso there would be if we have a
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1 question that's pending, if we can finish Fﬁ?lo
2 question before we take a break.
3 Does that sound fine?
4 A Yes.
5 Q So you've been sworn in by the court reporter.
6 You understand that you're under oath,
7 and the deposition is being taken under the
8 penalty of perjury; is that correct?
9 A Yes.
10 Q Is there any reason that would Iimt you from
11 providing truthful answers to ny questions
12 t oday?
13 A No.
14 Q You're not under any sort of stress or
15 physical or nental condition or taking any
16 medi cations or anything |like that?
17 A No.
18 Q Is that fair to say?
19 A Yes, that's fair to say. And, no, | amnot.
20 Q Ckay. Thank you.
21 kay. So just for the record, you're
22 bei ng deposed as a testifying expert w tness
23 of the defendant, and the defendant is SR
24 Giffin Construction, Inc.; is that correct?
25 A.  Yes.
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1 Q Andit's in connection with the case of reoe
2 Timothy L. Harrington, in his capacity as
3 Trustee of the GFG 401K Trust versus S. R
4 Giffin Construction, Inc., Gvil Action,
5 Docket nunber W SSC- Cv-22-23, which is pending
6 in the Lincoln County Superior Court.
7 I's that your understanding as well?
8 A Yes.
9 Q And did you bring any docunents with you here
10 t oday?
11 A Just anything that has been provided by you
12 and any e-mails that you've already got in
13 your possession.
14 Q So you have a folder there in front of you?
15 A Mnhmm This is nostly everything that we
16 have to this point. So it's information
17 provi ded by Jon Liberman, and | believe you
18 have everything here.
19 Q ay.
20 A This is a very thin file.
21 Q Al right. So there's a yellow manila folder
22 I nside of a green hanging fol der.
23 A Mm hmm
24 Q And then there are sone additional itens
25 outside of the yellow folder; is that fair to
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1 say?
2 A Yes, this is everything that was sent to you.
3 Q GCkay. Al right. So let nme hand you what
4 |'ve marked as Exhibit A
5 MR BOPP. And just a little sideline on
6 t he nunberi ng.
7 MR. LI BERVAN. Thank you?
8 MR. BOPP: Welcome. There are other
9 exhibits, and they're all nunbered. And since
10 this one is the first one, I"'mjust calling it
11 Exhibit A and then we'll go to nunbers after
12 t hat .
13 BY MR BOPP:
14 Q So I'll ask you to review Exhibit A and |et
15 me know i f you can identify that.
16 A Yes, | do. Thisis --
17 Q And what is that?
18 A This is the docunent that was sent to ne -- a
19 copy of the docunent sent to ne; the 12-item
20 docunent, yes, on February 9; yup. Yes, | do
21 recogni ze it.
22 Q You have seen that before?
23 A | have seen that.
24 Q And that is the Notice to Take Deposition of
25 M chael R Hughes; is that right?
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1 A. Correct.
2 Q And as you pointed out, it's dated February 9,
3 2024; is that right?
4 A Correct.
5 Q Ddyoureviewthe list of requested
6 docunents, 1 through 12, in preparation for
7 this deposition?
8 A Yes.
9 Q And your attorney produced docunents to ne in
10 response to this notice; is that right?
11 A.  Yes.
12 Q Ckay. Are you -- are you famliar with the
13 docunents that were produced in response to
14 this notice?
15 A Yes, | believe we did tal k about that.
16 Q Okay. And so is it fair to say that you
17 reviewed this notice -- |I'mnot asking you for
18 t he substance of any conversations you had
19 wi th your attorney, but you reviewed this
20 notice and then coordinated with your attorney
21 as far as responsive docunents that you had in
22 response to these nunbers 1 through 127
23 A, Yes.
24 Q Oay. Wio has retained you to be an expert
25 wtness in this matter, M. Hughes?
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1 A Attorney Jon Liberman. reoe
2 Q And have you issued a bill for your services
3 to date?
4 A | have not, no.
5 Q Have you been paid anything for your services
6 to date?
7 A At this point, no.
8 Q So we'll need --
9 MR. BOPP. | need one for you, right?
10 Can you guys share one -- either way. Tell ne
11 where you want these. Not a ton of room
12 So do you want to nmanage those? |'m
13 going to grab a stapler. Al right. Yeah,
14 just Exhibit 1; just those first three pages.
15 MR. HARRI NGTON:  Ckay.
16 MR BOPP:. Just those first three. Do
17 you want that to be part of 1? All right.
18 W' |l make that part of 1. That's fine.
19 BY MR BOPP:
20 Q GCkay. M. Hughes, |'m handing you what has
21 been marked as Exhibit 1. |'mgoing to ask
22 you to please review that, and let ne know if
23 you can identify it.
24 A kay. And your question was?
25 Q Have you seen that before?
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1 A | -- this -- reoe i
2 THE DEPONENT: Did we have this at our
3 neeting? Was this at the neeting?
4 A Ckay. Yeah, correct. | have seen it before
5 at our neeting.
6 BY MR BOPP:
7 Q And again, |'mnot asking you for the
8 subst ance of any communi cati ons that you've
9 had with Attorney Libernman.
10 So you net with himto reviewthis; is
11 that fair to say?
12 A Yes; mm hnm
13 Q Just one tinme?
14 A Just one tinme in his office. One tine on
15 site. One tinme in his office.
16 Q So let ne just peel that apart.
17 One tinme on site. Are you referring to
18 the site visit where you | ooked at the tree
19 that's at issue in this |awsuit?
20 A. Correct.
21 Q At that tinme, did you review -- let's just
22 call Exhibit 1 Expert Wtness Designation, if
23 t hat's okay.
24 Is that all right?
25 A ay.
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1 Q At the site visit, did you review the Expef?gﬁl6
2 W tness Designation?
3 A During the site visit, no, we did not review
4 any paperwork on site that day.
5 Q Gkay. So was it at a subsequent neeting that
6 you reviewed the Expert Wtness Designation --
7 A Yes.
8 Q -- wth Attorney Libernman?
9 A Yes.
10 Q And there was just the one neeting?
11 A.  Yes.
12 Q Was there any back and forth after that about
13 here's a draft, here's an update, what's your
14 I nput ?
15 MR LIBERVAN: Hold on. |'mjust going
16 to object to the extent that you're talking
17 about conmuni cations between nme and the
18 expert. So I'mgoing to object and instruct
19 hi m not to answer that specific question.
20 MR. BOPP. (kay.
21 BY MR BOPP:
22 Q So I'mnot asking for the content of any
23 conmuni cations. Wat |'m asking is whether
24 there were -- whether there was any tine after
25 the neeting that you provided input about the
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1 Expert Wt ness Designation.

2 A Input about ny being an expert w tness?

3 Q No, the input -- thank you for clarifying.

4 | nput about the contents of what is in

5 this Exhibit 1.

6 A Had we spoken about it; about the contents of

7 this paragraph right here?

8 Q Sure. Let's do that.

9 A Wit | will testify?

10 Q Right.

11 A Um | believe so, yes. | believe we -- we

12 woul d have had a di scussi on about that, yeah.
13 Q Ckay. At the neeting and just at the neeting?
14 A W may have had a phone conversation about it.
15 Actually, to tell you the truth, if we had had
16 this deposition at the end of March, | would
17 have been a little bit clearer on that. |It's
18 alittle bit farther in the wake of things

19 here at this point. Everything is.

20 Q Do you recall whether at the neeting you were
21 handed a draft of this designation or -- well,
22 l et me just stop there.

23 A I -- 1 --um | -- 1 do not know if | was

24 handed a draft of this at that neeting. Um
25 because | believe | would have it in here, and
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1 | don't believe | have it in here in ny --P$ﬁ18

2 the folders that | have in front of ne.

3 Q Do you have any clarifications, corrections,

4 suppl enents or additions to this designation

5 or is it conplete and accurate as is”?

6 A Is it conplete? It is a framework. It is a

7 framework. It's a sumary.

8 Q Let ne just ask each one.

9 Do you have any clarifications to it as
10 we sit here today?

11 A | could, potentially, yeah. These are just --
12 these are his digestion of what | had

13 provided. Um they're his own words, as he

14 says here. As he covers here, they're the

15 words of the counsel. So they're wthin the
16 framework of what we had di scussed -- of what
17 had been di scussed.

18 Q Does anything in here need to be corrected?

19 A | think one thing that needs to be clarified,
20 just so we're on the -- you know, on the sane
21 page, is that M. Hughes will also testify

22 that he observed | and surrounding the tree on
23 the sane date. Any observations were nade

24 from-- strictly fromthe |location of the tree
25 Itself.
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1 So no -- no further wal king anal ysis @??19
2 done, aside from di stance observations. |
3 don't want to -- for it to sound as if | -- |
4 was very cautious to -- | did not want to
5 trespass without Timbeing there. So any
6 observations were made from a di stance. They
7 were cursory.
8 Q Qoservations of the |and?
9 A O the land, yes.
10 Q Al right. And you have not prepared an
11 expert report; is that correct?
12 A. Correct.
13 Q Do you intend to prepare a report?
14 A That would be at the -- if the counsel, Jon
15 Li berman, requested it. Wat | would probably
16 want to do would be another site visit. That
17 woul d be very inportant. You can't really do
18 this type of thing without being up to date
19 with the conditions as they exist on this
20 date. | can't speak to Decenber with a report
21 now very well. 1'd want to refresh
22 Q So you're saying that it would be inportant to
23 go back and do a site visit and | ook at the
24 tree agai n?
25 A It would be essential.
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1 Q And why would it be essential? rage0
2 A Again, because |I'd be working -- at this point
3 in May -- alnost May, | would be trying to
4 recall what | -- what was observed on Decenber
5 19, which would be difficult. And I'd want to
6 refresh what | was seeing -- not from
7 phot ographs but froma site visit. That's the
8 way | work. | like to see things. | like to
9 be able to have themin front of ne.

10 MR BOPP. 1'd like to go off the record
11 for a mnute.

12 (Of the record.)

13 BY MR BOPP:

14 Q M. Hughes, I'"'mjust looking to clarify the

15 conversation that we just had.

16 And would it be fair to say that if you
17 were asked to prepare a report in this mtter,
18 t hen you would want to go back and do anot her
19 site visit and look at the tree again; is that
20 fair to say?

21 A. Correct, yes.

22 Q Andis it --

23 (Cell phone vibrating.)

24 A Sorry.

25 Q It's all right.
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1 Is it also fair to say that you are%‘ge21
2 prepared, if this matter goes to trial, to
3 testify on behalf of the defendant w thout
4 doi ng another site visit?
5 A Say that again. Restate that, please.
6 Q Sure.
7 If this matter goes to trial, are you
8 prepared to provide your testinony on behalf
9 of the defendant w thout doing another site
10 visit?
11 A Um | would say that's a tough question, but
12 since we had not discussed doing another site
13 visit, | suppose | would be out of line to
14 request one w thout noving forward. So up to
15 this point. So | would say yes.
16 Q Ckay. In that other matter where you were an
17 expert wtness in Colorado, did you prepare a
18 report in that matter?
19 A.  Yes.
20 Q And does it really just depend on what the
21 attorney requests that you do whet her you
22 prepare a report or not?
23 A.  Yes.
24 Q D d you reach any concl usions or form any
25 opinions in connection with this matter that
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1 are not listed in the expert designation? rages2
2 A Since that time, did | reach any concl usi ons
3 that | had reached at the tinme of our neeting?
4 | would -- no; no, | did not reach --
5 conclusions is a tough word because it's
6 definitive, and this particular case is not
7 very definitive.
8 Q And why do you say that?
9 A W have very limted information avail able as
10 to tree history, very Iimted information
11 available as to site activities, tines and
12 dat es, equi pnent used to conduct those site
13 activities, maintenance of wires, site
14 activities therein, whereby utilities were
15 mai ntained. It's very -- weather activities
16 t hat have happened while the tree has been
17 there. It's very fluid. |It's a very, very
18 fluid situation
19 Q And does that make it chall enging, then, for
20 you to do your work?
21 A It makes it very difficult, yes.
22 Q Andis it fair to say that that nakes it
23 difficult, then, for you to conclude why the
24 tree is in the condition that it's in?
25 A.  Yes.
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1 Q And that's based on a conbi nation of factof§%23
2 including the prior history of the tree?
3 A Yes.
4 Q So referring still to Exhibit 1 in the
5 subsection A Subject Matter of Testinony, it
6 states, M. Hughes will testify that he
7 observed the tree that is the subject of
8 Plaintiff's Conplaint during a site visit on
9 Decenber 19, 2023.
10 Is that accurate? It's the first
11 sentence of the second paragraph.
12 A.  Yes.
13 Q So you were there on Decenber 19, 2023, for a
14 site visit, correct?
15 A Yes, | believe that was the date, yes.
16 Q And that was the one and only site visit that
17 you undertook with respect to the tree?
18 A.  Yes.
19 Q And then it says, M. Hughes will also testify
20 that he observed | and surrounding the tree on
21 t he sanme date.
22 I's that accurate?
23 A, Yes.
24 Q At what tine of day did you observe the -- |I'm
25 going to call it sonetines the | egacy oak
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1 tree. Just if we can agree that that's thgmﬁ24
2 tree that is the subject --
3 A The subject, mm hmm
4 Q -- of this action.
5 W can agree that | egacy oak tree or the
6 tree refers to that?
7 Yes?
8 A Yes. That is what |'ve heard it's been
9 called, so Il'll go with that for
10 I dentification purposes.
11 Q Geat. Thank you.
12 At what time of day did you observe the
13 | egacy oak tree and | and surrounding the tree?
14 A It would have been approximately in the
15 norni ng hours. 10:00 in the norning,
16 approxi matel y.
17 Q And how |l ong was your site visit in total?
18 A Um it was -- it was the norning. It was
19 taken to -- let me see here. It would have
20 been the -- total tinme portal to portal for ne
21 was the norning hours.
22 Q So maybe a couple of hours then?
23 A Yeah, we were on site approximtely --
24 probabl y about two hours.
25 Q D d you take sonme pictures while you were on
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Page 25

1 site?

2 A Yes.

3 Q How many pictures were taken?

4 A Um approximately -- | believe you guys --

5 they were sent to you -- your office through

6 Jon, but | believe -- | wll say 10.

7 Q 10.

8 And of what were the pictures taken?

9 A The pictures were taken of the tree from

10 various angles, limted to the canmera used,

11 whi ch was a phone caner a.

12 Q Your phone?

13 A.  Yes.

14 So | think an inportant thing to point

15 out also is that I was not famliar with the
16 tree prior to seeing it for the first tinme for
17 the site visit. |[|'ve never driven down the

18 road. |'mnot famliar with the road. So |
19 had never seen it in any other time of year in
20 any condition. So | didn't have the benefit,
21 | suppose, of seeing it, say, going to see

22 ot her people in the area or driving past.

23 So | didn't have that benefit of any

24 ot her experience with the tree. | don't know
25 If you were going to ask that question at sone
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1 point, but | wanted to clarify that. ragess
2 Q So, for exanple, were there any | eaves on the
3 tree at that tinme of year?
4 A.  No.
5 Q And are you the only one who took pictures
6 during the site visit?
7 A Hm | -- | believe I"'mthe only one who took
8 pictures. | believe | am | was not paying
9 attention to other people with their phones.
10 Q And the pictures that you took, you said you
11 used your phone to take thenf
12 A.  Yes.
13 Q And what make and nodel is your phone?
14 A It's an i Phone 7.
15 Q And are the inmages that you took that day
16 still on your phone?
17 A.  Yes.
18 Q How nmany people were on site during the site
19 visit?
20 A Um Attorney Jon Liberman, and | belive
21 M. Giffeth -- Giffin.
22 MR LIBERVMAN: Scott Giffin.
23 A Scott Giffin, yes.
24  BY MR BOPP:
25 Q So the three of you?
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Page 27
1 A Yes.
2 Q \What was the weather |ike the day of your site
3 visit?
4 A It was sunny, clear, good conditions -- good
5 visual conditions, no wind to speak of. It
6 was a very good Decenber day; very nice
7 Decenber day.
8 Q Do you recall whether there was snow on the
9 ground?
10 A | don't believe there was snow on the ground.
11 | can refer to the photographs to clarify
12 that, but | do not believe there was snow on
13 the ground. We could | ook at the photographs
14 as well that have been sent.
15 Q And do you recall what the weather was |ike
16 the day before the site visit?
17 A That, I'munsure, but it nust have been cl ear.
18 There nmust have been no snow or rain the day
19 bef or e.
20 Q Do you recall on the day of the site visit
21 whet her things were very nuddy and wet?
22 A Um | don't believe so. And the reason
23 don't -- | don't believe so because there was
24 a van parked under the tree at the tinme, and
25 It was -- | don't think it was sinking into
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2 Q Do you know whose van that was?

3 A | have no idea whose van it was. It was a

4 whi te panel van

5 Q \Wat was your overall inpression of the tree

6 during your site visit?

7 A Um ny overall inpression of the tree was -- |

8 t hought about, you know -- or Tim had

9 mentioned it was a | egacy tree, which, to ne,
10 says it's an inportant tree to sonebody; and |
11 noted that upon ny initial assessnent, that it
12 stood out fromthe other trees in the

13 surrounding area for its size. It seened to
14 be |l arger than the forest surrounding it.

15 As | got closer, | noted that the -- it
16 had a pronounced di eback showing up in the top
17 of the tree; dieback neaning that there would
18 be no foliage comng on that at any point in
19 time. So it had been declining for sonme tine.
20 As | got closer to the tree, | was able
21 to observe damage to the trunk of the tree on
22 the -- howw !l | say this -- the approach

23 road in, no danmage on the far side of the road
24 where | suppose there's a turn-around com ng
25 back.
www.gandfr eporting.com G&F REPORTING (207) 854-5296

75 York Street, Suite 2 - Portland, ME 04101


http://www.huseby.com

TIMOTHY L. HARRINGTON, ET AL.vsS.R. GRIFFIN CONSTRUCTION, INC.
Michael R. Hughes on 04/25/2024

1 THE DEPONENT: |Is that correct, TinfP reged
2 MR. HARRI NGTON: Can | say anything? Am
3 | allowed to say anything?
4 THE DEPONENT: |'mjust wondering if it's
5 a through road. | just want to speak
6 correctly.
7 BY MR BOPP:
8 Q He's saying south side.
9 A (Ckay; okay. So the south side being the
10 approach side. That's the far side.
11 Ckay. So | approached, | would say, from
12 the north. D dn't observe trunk danage, that
13 | can recall, until | noved over to the south
14 side of the tree. And at that point, |
15 observed, um-- well, if you'd |ike to take
16 the questioning fromhere, you' re wel cone.
17 Q It's fine for you to keep going.
18 What did you observe at that point?
19 A There was pronounced damage to the south side
20 of the tree that was attenpting to heal for
21 quite sone tine. And so it appeared to ne, in
22 general -- |I'mspeaking in generalities
23 here -- fromoverall |ook, that this was a
24 tree that was attenpting to fight back, so to
25 speak, to recover frominjury and had a [ ot on
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1 its plate, so to speak. rages?
2 Q GCkay. And so when we're tal king about the
3 south side, is that -- if you were to cone off
4 of the road and go back behind the tree,
5 that's the south side that we're talking
6 about ?
7 A Um if | understand -- | want to be clear
8 because | canme off --
9 MR LIBERVAN. [|f you want to draw on
10 sonet hi ng, maybe he can give you a piece --
11 MR, HARRI NGTON: Can we take a break off
12 the record? Can we take a break off the
13 record?
14 MR. BOPP: Let himjust finish this
15 questi on.
16 MR. HARRI NGTON: Al right.
17 A Again, I'mkind of working fromnenory here,
18 guys. The main road is over here. |'mjust
19 going to say main road. | don't know what
20 road | came off of onto the road with the
21 tree. But | remenber the road cane up and
22 then turned away and the oak being right about
23 here. So I'mgoing to -- and, of course, this
24 I's the access, access, and the wres.
25 But anyway, |'mreferring to, | suppose,
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1 fromwhat Tim Harrington had indicated, that regest
2 this is north. This is the south side. This
3 area in here was the area show ng trunk danmage
4 on that side. The van -- for your previous
5 guestion -- at the tinme, was |ocated right
6 here; right around there.
7 So our observations -- everything that we
8 did was |l ocated -- so that's an access road.
9 |"mnot sure if it goes out there or not or if
10 It just goes around the tree. | can't
11 remenber. | believe it just went around. |
12 do not believe there's a driveway up there. |
13 can't renenber that part; if there's a
14 driveway heading into the woods here.
15 But nonet hel ess, at this point here, this
16 is the only area where we -- where | pretty
17 much had any ki nd of observations of the
18 surroundings. | was parked down here when |
19 first arrived.
20 MR. BOPP: So why don't we -- yeah, | abel
21 that Exhibit 1-A, if that's all right.
22 Did you want to take a break?
23 MR. HARRI NGTON: No, we got the north/
24 south straight. That's all | want to nake
25 sure. That's it, north/south. That's
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1 perfect. rages2
2 A Again, | want to be clear that it's easy
3 enough to clarify what is north, south, east,
4 west. So I'magoing off of, you know, what is
5 being said here in the room But this road
6 comng in here, |I'massunm ng, we were con ng
7 -- approaching fromthe north to the south.
8 So --
9 BY MR BOPP:
10 Q So you --
11 A That's an assunption that's easy enough to
12 check on Google Earth or whatever to confirm
13 t hat .
14 Q Al right. So let's go wwth the directions
15 that you have on your drawing there. W'l
16 assunme they're correct.
17 And you parked, then, below the tree, got
18 out of your vehicle, and wal ked towards it; is
19 that fair to say?
20 A.  Yes.
21 Q And wal king towards it, you didn't see any
22 damage or injury to the tree at that point?
23 A Um | think the inportant point here is that
24 in the norning light -- the norning |ight was
25 affording us a better opportunity at that
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1 point intinme. It would have been -- nortﬁ§ﬁ33
2 south, east. So the sun was right about --
3 giving nme an opportunity fromthat angle, and
4 it's easy enough to see in the photographs.
5 This was probably the best vantage point
6 for the upper part of the tree in this area
7 here where sone of the photographs were taken
8 because the light was illum nating the top of
9 the tree, which is still up there 60 feet or
10 SO.
11 This side |I can make observations as
12 wel |, as far as dead wood di eback. But this
13 IS probably where we spent a good anount of
14 time | ooking at that side of the tree.
15 Q So over near where the van was parked?
16 A. Correct.
17 Q And you had described the tree as having been
18 danmaged or injured and attenpting to recover
19 fromthat?
20 A From what ?
21 Q The danmge or the injury.
22 A It's -- well, what we were looking at with the
23 tree is -- what appears to nme we were | ooking
24 at with the tree is contributing factors.
25 Whet her the danmage to the trunk was the result
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1 of, um this damage -- |I'msorry. Let ne rege
2 reclarify that statenent.
3 The di eback wthin the crown of the tree
4 woul d be contributed to by a combi nati on of
5 factors; everything frompotentially |ightning
6 to this damage on the trunk -- which
7 potentially, could have been caused by a
8 nunber of things -- conpaction activities;
9 just a slew of things that this | egacy oak was
10 having to deal with. It was having to dea
11 wth a lot.
12 Q And the damage that you saw was bark had cone
13 off of the tree or how would you descri be the
14 damage?
15 A Um bark was off the tree in that area. And
16 as | -- I"'mtrying to remenber a little bit
17 here. | can refer to photographs.
18 THE DEPONENT: Do you have any of these
19 phot ogr aphs?
20 MR. LIBERVAN. | didn't bring anything
21 wWth me.
22 A Do you have any phot ographs?
23 BY MR BOPP:
24 Q | do. W'Ill look at those.
25 A kay. Because | don't want to m sspeak.
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1 Again, |'mdraw ng on Decenber 19 on Aprilp%féS
2 But the damage was pronounced on that side of
3 the tree.
4 Q Ckay. Wuld you agree that the tree is
5 conpri sed of a dom nant oak and a | esser oak?
6 A The tree was conprised of a dom nant oak and a
7 | esser oak? | nornmally never used that
8 termnology. | couldn't address that. That's
9 not termnology |I woul d use.
10 Q COkay; fair enough. I'mtrying to describe it,
11 but you're the expert.
12 Are there two trunks that make up the
13 tree; is that fair to say?
14 A Again, on nenory here, there's -- | believe,
15 yeah, the tree did go up and have co-dom nant
16 stens goi ng up.
17 Q Ckay. Meaning, that there were two, right?
18 A Again, | can -- wth the photographs in front
19 of me, 1'd feel nore confortabl e making
20 statenents. | don't want to be taken as
21 m sspeaki ng.
22 Q Fair enough.
23 Did you take any neasurenents of any of
24 the trunks of the tree?
25 A Not to ny know edge; no, | did not.
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1 Q Did you observe the canopy size of the treg§ﬁ36
2 A Just from-- | did not use any anal yti cal
3 tools to determ ne exactly what the height of
4 the tree was. | used ny judgnment to, you
5 know, put it up there sonewhere in the height
6 that | had nentioned here of approximtely 60
7 feet.
8 Q And did you observe that the canopy size was
9 bal anced with the root structure?
10 A That would be inpossible to assess because the
11 roots were not -- were, of course, not
12 vi si bl e; and whatever root structure is
13 potentially dinged or damaged, the tree could
14 be surviving on little or very little at this
15 poi nt .
16 So to say whether the root crown bal ance
17 I s adequate woul d be inpossible to assess at
18 this point right now.
19 Q |Is there a way to conduct sone other tests
20 that you could assess the root crown bal ance?
21 A No, not really. The reason | say that is that
22 there's a -- there's an attenpt to find such
23 technol ogy with sonic this and that that can
24 get into roots and understand what we are able
25 to understand up above to see below. But to
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1 ny know edge, there's nothing right nom1th§$ﬁ37
2 does that.
3 Q Did you observe any holes or ruts in the
4 ground near the tree?
5 A Um there were tire tracks, sone -- a |ot of
6 activity out there, including, you know,
7 unfortunately the van had -- you know, had its
8 own, you know, spots where you could tel
9 where the van had been.
10 So everything makes -- it's Decenber, and
11 soit's difficult to say -- it was not deeply
12 rutted. | wll say that, as far as what |
13 remenber. Again, photographs -- photographs
14 were taken, which will nore clarify that for
15 ne.
16 Q And do you recall that those ruts or tire
17 tracks were on any particular side of the
18 tree?
19 A Um there were ruts on this side, as |
20 remenber. We're going to be tal king here
21 about the north side of the tree; again,
22 assumng this is north. As | renenber,
23 there's a road that has road base material,
24 seens like, in here. Of to the edge, we have
25 power |ines running here, and the power |ines
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1 are maintai ned, | suppose, by CWP. ragess
2 But right along this edge, there was a
3 soft edge in here with oaks -- surroundi ng
4 oaks right through here, and it | ooked to ne
5 i ke some tires went off the road here. |
6 believe | pointed that out to Jon at the tine.
7 On the south side, it was nore
8 generalized just novenent. You could tell
9 that the ground -- ny recollection was -- had
10 been -- you know, it was nalleable, | suppose.
11 Q So, um back to Exhibit 1-A 1'mjust going
12 toread fromthat. The next sentence is --
13 MR. LI BERVAN: Fred, you said Exhibit
14 1-A. Are you reading from Exhibit 1?
15 MR BOPP:. Exhibit 1, yeah. Sorry.
16 Thank you. 1-A is the hand-drawn map.
17 BY MR BOPP:
18 Q He wll testify that, nore likely than not,
19 the tree was already significantly damged
20 bef ore August of 2022 and was dying before
21 August of 2022.
22 I's that accurate?
23 A Yes.
24 Q And what is the significance of August of
25 20227
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1 A. That was the date which was given to ne atpﬁﬁgg

2 time when the activity by Giffin occurred, |

3 bel i eve.

4 Q And -- yeah, go ahead.

5 A That was the only date given to ne at that

6 tinme.

7 Q And when you say "given to you" --

8 A By Jon Libernman.

9 Q Verbally or inan e-mail or --

10 A I'mgoing to say it was probably in an e-mail.
11 So let's |ook.

12 ["mnot seeing it in an e-mail, but it's
13 going to be a verbal relation of information.
14 Q ay.

15 A That may have cone up at the point of the site
16 visit. Let me see. One nonment here. Here we
17 are.

18 Ckay. Al right. | was told on the 12th
19 of March of this year that there was a

20 correction. Because at the time of the site
21 visit, it was told to ne --

22 MR. LIBERVAN. Hold on a second. Hold

23 on. |I'mnot sure how far you're going to go,
24 but what | don't want is you launching into a
25 nunber of comuni cations that you and | have
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1 had because there are -- so perhaps you car?agem
2 narrow your question down. But what | don't
3 want is himhaving an unlimted discussion of
4 conmuni cations that he and | have had.
5 So | don't know if you can narrow your
6 question for the wtness.
7 MR. BOPP: Sure. Happy to do that.
8 MR. LI BERVAN: Thank you.
9 MR. BOPP: Sure.
10 BY MR BOPP:
11 Q Was it your understanding that part of your
12 task was to determne, if you could, whether
13 events that happened in August of 2022
14 negatively inpacted the health of the tree?
15 A M assignnent, as it was, was to determne if
16 the -- the condition of the tree -- basically,
17 to understand -- provide an understandi ng what
18 the condition of this tree was and potentially
19 i f activity by Giffin could have inpacted it
20 further.
21 Q And what was your understanding of the
22 activity by Giffin?
23 A My understandi ng was the project was happening
24 on the road, of which they were providing
25 materials for site construction nearby, and ny
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1 under st andi ng was they were -- upon unloadfﬁ§41
2 or comng in |loaded -- I'"mnot sure -- canme
3 down and used the area around the tree as a
4 turnaround to exit the road.
5 Q "They" being M. Giffin or his enpl oyees?
6 A. Correct.
7 Q And do you recall whether M. Giffin told you
8 t hat ?
9 A Um that would have been Jon Liberman.
10 Q So during the site visit, you nentioned
11 M. Giffin was there, right?
12 A Mnhmm
13 Q Yes?
14 A. Yes. Correct, yes.
15 Q Was there any conversation at that tinme with
16 hi m where he said, Well, our trucks use this
17 area as a turnaround?
18 A Um Scott Giffin, as | recall, did not really
19 contribute much information at that tinme. He
20 was -- he allowed ne to | ook at the situation
21 and do nmy own anal ysis, and he didn't approach
22 me or attenpt to, you know, feed information
23 to ne. Any conversations -- as | recall -- he
24 had were with Attorney Jon Liberman.
25 Q And did you have any understanding as to the
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1 types of trucks or other vehicles that hadPagMz
2 used that area as a turnaround?
3 A That belonged to Giffin Construction?
4 Q Yes. Thank you for that.
5 A | had asked himor Jon that question, and I
6 was told enpty tri-axle trucks as the trucks.
7 That would be the only vehicle that | was nade
8 aware of that would have used that as a
9 turnaround, if, in fact, it happened.
10 Q And was there any understanding that you had
11 of how many tinmes that area was used as a
12 turnaround by vehicles belonging to the
13 def endant ?
14 A To ny know edge, | don't have a definitive
15 nunber of tinmes that it -- that -- fromO to
16 5. | have no idea.
17 Q Soin the statenent that we read fromthe
18 designation, it says that the tree was already
19 negativel y inpact ed.
20 Do you -- what's your understandi ng of
21 t he neani ng of negatively inpacted?
22 A Um-- excuse ne for saying um This is a tree
23 that's been on site for a nunber of years.
24 It's hard to say exactly how many. That coul d
25 be found out, but it has had a ot of activity
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1 around it up to the date of August of '22.Page43

2 As far as exactly what that damage was

3 that occurred, it's probably cumul ative over

4 time, and | think -- | believe that the tree

5 was probably a pretty hardy tree to be able to

6 put up with it all.

7 Q Is it fair to say that the phrase "negatively

8 I npacted" neans that the tree was injured or

9 damaged i n sone way?

10 A. Correct.

11 Q And how could you tell the tree had been

12 negativel y inpacted?

13 A The dieback in the crown was a big indicator
14 of negative inpacts -- to use your term and

15 mne -- indicating that the tree had been

16 either struck by lightning in the past, it had
17 suffered root |oss, surface area | oss of

18 useabl e root crown where it's able to absorb
19 what it needs to survive; vehicles,

20 potentially, up against it damaging it.

21 Al'l of these things -- roads being paved
22 over the top of it, equipnent that was used to
23 pave the roads noving about. |In fact, all of
24 these things of which -- | just sinply don't
25 know the history of the tree enough to address
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1 all of those. |'d be really reaching to dgmﬁ44

2 that, and | don't really care for that.

3 Q Sol'mtrying to draw a distinction between

4 two things, both of which | think you covered

5 with your |ast answer. One is, |ooking at the

6 tree, what about what you saw could tell you

7 that it had been negatively inpacted. That's

8 one questi on.

9 The other is, what were the events that
10 negatively inpacted it, and | think -- excuse
11 me -- you covered the events in your | ast
12 answer by listing a nunber of things that
13 coul d have inpacted it, and you don't know for
14 sure what inpacted it.

15 Is that fair to say, in terns of the

16 events?

17 A Yes. It would be hard to be definitive as to
18 exactly what inpacted it.

19 Q Ckay. So going back to the first part; in

20 ot her words, |ooking at the tree, how could
21 you tell it had been negatively i npacted.

22 You mentioned the di eback of the crown;
23 Is that fair?

24 A That's fair.

25 Q \Wat else about the tree itself, |ooking at
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Page 45
1 it, told you that it had been negatively
2 I npact ed?
3 A The loss of the canbiumaround the tree -- the
4 wat er - conducting tissues -- the scar at the
5 base of the tree. That is an obvious sign of
6 sonet hi ng, whether it be a bolt of Iightning
7 com ng down the trunk of the tree or a
8 snowpl ow hitting it, who knows; sonething
9 scrubbing up against it.
10 And at that point, we enter into this
11 very gray -- what caused it, | don't know.
12 That's inpossible to know, at that point.
13 Q And just to go back because |I'm not sure
14 under st ood the word.
15 You said the | oss of canmbiumor --
16 A So toclarify -- and | apol ogi ze.
17 Q That's all right.
18 A The tree -- on a tree such as this tree here,
19 the | egacy oak, we have a pretty thin | ayer of
20 growi ng tissue right at the edge, and that's
21 where the tree conducts its water. It
22 translocates its nutrients fromthe top to the
23 bottom conducts its water fromthe bottomto
24 the top; and once that gets crushed or damaged
25 or dinged, it |loses that pathway, that highway
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1 of -- for water to be transl ocated, for rageds
2 nutrients to be translocated down fromthe top
3 of the tree. So canmbiumis just underneath
4 t he barKk.
5 Q Was there any way for you to tell definitively
6 that the tree was dying before August of 20227
7 A | believe -- the key question here is, we have
8 di eback in the crown of the tree. And, again,
9 If we were standing there and |ooking at this
10 or at |least had nore up-to-date information to
11 work with, it'd be great. But dieback could
12 have occurred in the last 20 years, in the
13 | ast three years. It can be accunul ation of
14 di eback in the crown of the tree. Sone of the
15 deadwood that was up there, to be clear, had
16 been up there for sone tine. Sone of it may
17 have been nore recent.
18 And | believe in ny notes there that |
19 mention response growh that had occurred in
20 the tree. So the nore recent dieback was
21 show ng sone attenpt of the tree to push back;
22 to reestablish sonme foliage, to ny eye. Sone
23 of the -- sone of the other old di eback had
24 been there a long tine.
25 Q And when you say the nore recent dieback, do
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1 you have a sense of when that had occurred’?agem
2 A As | said, it could have occurred -- it could
3 be -- dieback from conpaction, fromtrunk
4 damage, it's ongoing. |It's going to happen
5 again this spring. It was occurring in a tree
6 such as this over tine. So it's hard to say,
7 Vel |, what part occurred from 2022 -- August
8 of 2022.
9 So we're talking -- what is that -- 12
10 nmonths in '23. So we're tal king four nonths
11 in'22. So 16 nonths, roughly, fromthe tine
12 that | |looked at it -- 16 nonths prior. It
13 woul d have been difficult to say that part of
14 t he deadwood was caused by, um the situation,
15 say, that we're tal king about.
16 Q And you didn't -- go ahead.
17 A There are ways to do a cl oser assessnent. |
18 want to make that clear. There's ways to
19 assess this tree up close with aerial lift.
20 It wll nore definitively tell us when certain
21 di eback occurred.
22 The tree, because it is aliving tree --
23 it is alive -- the information is there on the
24 tree to indicate, you know, when sone of this
25 stuff happened.
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1 Q And those tests aren't tests that you rageds
2 perfornmed, right?
3 A No. | did not do anything invasive with the
4 tree.
5 Q Andthis was the only tine that you | ooked at
6 the tree, right; the Decenber 19, 2023, visit?
7 A Yes. | haven't seen it since.
8 Q \Were you provided with any pictures or videos
9 or anything else that would show you the
10 condition of the tree in August of 20227
11 A Um | was provided a picture | believe
12 sonmebody took of the tree that had | eaves on
13 it, when it had |leaves on it. | don't know
14 the date of that photograph. To ny know edge,
15 | don't have a date on that photograph. It
16 coul d have been 10 years ago. It could have
17 been three years ago. | have no way of
18 know ng.
19 Q |Is that the only photograph that you recal
20 receiving of the prior condition of the tree?
21 A Yes.
22 Q Prior to being engaged as an expert for the
23 def endant, did you know Scott Giffin?
24 A | knew of the conpany. | didn't know Scott.
25 Q Have you ever done any work or performed any
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1 services for SR Giffin Construction? reoets
2 A.  No, not to ny know edge.
3 Q Wen you | ooked at the tree in Decenber of
4 2023 - -
5 MR. HARRINGTON:. Onh, ny bad. | need a
6 br eak.
7 MR. BOPP: Yeah.
8 BY MR BOPP:
9 Q =-- didit appear to you at that tine that the
10 tree was dyi ng?
11 A Yes, | would say it was in decline. And
12 that's probably the key word there that |
13 woul d prefer to use in the next couple
14 statenents; was declining, over dying.
15 Q So the health of the tree was declining?
16 A In decline, correct.
17 Q Do trees that have been danmaged nanage to
18 repair thensel ves?
19 A Are we tal king broad or are we tal ki ng about
20 the subject tree?
21 Q Broad; broadly speaking.
22 A, "Do" would be the wong word. Can, depending
23 upon the | evel of damage and the species and
24 t he ongoi ng care. Can they? They can
25 soneti nes recover.
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1 Q How about roots that are damaged. rages?

2 Can they sone types recover fromt hat

3 damage?

4 A That is probably nore difficult, especially

5 given oak. It's not quite so easy.

6 Q Not quite so easy for this tree or all oaks?

7 A Again, noww're really -- we have to limt

8 the scope to what we're tal ki ng about.

9 Because if we're going to tal k about Maryl and
10 oaks versus Mai ne oaks versus -- we'd have to
11 get into a whol e discussion of what the care
12 and mai ntenance of the tree is, and there's
13 just -- this is a very fluid thing, and | hate
14 to put nyself in a corner here discussing tree
15 physi ol ogy and pat hol ogy when we're tal king
16 about -- |'d rather stick to the subject tree.
17 Q Notwthstanding that, as a general matter, is
18 It fair to say that if the roots of a tree are
19 damaged, that in sone situations, the tree is
20 able to repair that damage?

21 A Not generally.

22  Q ay.

23 A Your key word in that last part -- what you

24 had just said, and | want point out for

25 clarification -- was "repair."
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1 Q And why is that key? raoet
2 A That's key because your -- if you have a -- in
3 this case, you guys are interested in crushed
4 roots or conpaction, whatever. Attenpting to
5 repair sonething that's been crushed is not
6 sonmething that a tree is going to do to
7 survi ve.
8 What it's going to do is basically
9 produce other roots to make up for that |oss,
10 but actually repairing roots is difficult for
11 a tree.
12 Q Ckay. You mentioned that sonme of the bark had
13 fallen off of the tree.
14 Could you tell what the tree was
15 attenpting to do as a response to that?
16 A There was indications, yeah -- yes, that the
17 tree had attenpted to, um recover fromthe
18 danmage to the trunk.
19 Q Howwas it attenpting to recover?
200 A There was response growth around the wound
21 that was callusing in to attenpt to cover sone
22 of those areas that were damaged.
23 Q Wre you able to tell howold the tree is?
24 A The age of the tree?
25 Q Yes.
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1 A Too difficult to assess wth just from-- FEﬁSZ
2 you would |Iike nmy guesstimte, | can guess.
3 But, again, a tree that -- an oak of that
4 size, um under sone circunstances can be half
5 the age and sane size as the oak that's there.
6 Soit's difficult to say until you actually
7 test the tree to get an increnment boring or
8 sonething simlar to see. Then you can tell
9 exactly how old the tree was.
10 If | was to guess at it -- again,
11 Decenber 19th is a long tine ago -- but |I'm
12 going to put the age of that tree at, say, 74
13 years.
14 Q And you had nentioned -- I"'msorry -- doing
15 what to definitively determ ne the age?
16 A You would have to do an invasive boring into
17 the tree, and then you can extract the actual
18 growmh rings. Involves putting a hole in the
19 tree, but then you'll be able to see the
20 growh rings. It would have to be very
21 relevant to do that; um to wound the tree in
22 that way. So typically, it's not sonething
23 that's done very often because it's damage.
24 Q Is there a way to deternmne the age sinply by
25 measuring the dianeter of the trunk?
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1 A Um as | nentioned, an oak can be half theP§§§3
2 of this current tree and be of that size. |If
3 it's under ideal grow ng conditions, it can be
4 that rapid.
5 But nmy guess is, again, if | had to -- if
6 | had to guess, | would say 74 years. It
7 could be as old as -- you know, if it's been
8 under tough growi ng conditions that whole
9 time, it can be 100 years. |It's tough to say.
10 MR. BOPP. [I'mgoing to take a break
11 here. | need to use the nen's room
12 (A break was taken.)
13 BY MR BOPP:
14 Q So sticking with Exhibit 1. Reading the next
15 line here -- |I'Il give you a chance to get
16 that -- M. Hughes wll testify that he
17 observed response growth on the tree,
18 indicating injury 15 to 18 years ago, as well
19 as ot her signs of damage approximately 18 to
20 20 years ago.
21 I's that accurate?
22 A Yes.
23 Q And what is response grow h?
24 A Response growh is the -- let's call it the
25 activation of the tree's attenpts to recover.
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1 So it's going to be pushing new wat er sproS$§?4
2 sucker sprouts, foliage up in the upper part
3 of the tree. It's going to be responding to
4 infjury with callus tissue that | had spoken
5 about rolling over old wounds.
6 In the case -- | believe in the response
7 growm h that | had nentioned there would be in
8 t he upper canopy of the tree where I was
9 seeing sone attenpts of the tree to push out
10 smal | branches, rel easing buds and sendi ng new
11 grow h out trying to recover.
12 Q And did you observe any other types of
13 response growth on the tree?
14 A Wund wood response on the aforenentioned
15 trunk danmage.
16 Q So you said "wound wood"; wood, WO O D?
17 A WOUNDWOOD.
18 Q And how were you able to determne that it
19 indicated injury 15 to 18 years ago?
200 A The wound wood that was rolling inis able to
21 give indications of howlong it's been at it,
22 so to speak; how many years it has been
23 attenpting to roll in. So there's a way to
24 | ook at that and determ ne when that happened.
25 So it's able to annually commt only so
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1 many resources to covering a wound. Each F$ﬁ§5
2 it will leave a definitive mark to say this is
3 as far as | could go this year. Next year, it
4 cones a little bit farther; conmes a little bit
5 farther.
6 The decay of the trunk of the tree is
7 | ess reliable because that can occur nuch
8 qui cker. The decay that was there was pretty
9 punky at the tinme and kind of |ike charcoal ed,
10 and that doesn't give you a whole |ot of
11 information. That can occur fairly quickly.
12 But nore of the wound wood response hel ped ne
13 out in that regard; letting ne know what was
14 goi ng on.
15 Q And was that based entirely on visual
16 observations?
17 A That was, yes. There was no -- no attenpt to
18 poke holes in the tree.
19 Q D dyou study the root systemto help you cone
20 to that determ nation?
21 A The root system um was unobservable. That
22 was outside of what was able to be assessed
23 under any circunstances. There are ways to do
24 it; but, again, it would be pretty invasive.
25 W could talk about it if you want to. |
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1 don't know if you want ne to go into all tﬁ§§§6
2 detail s.
3 MR. LIBERVAN: | f he asks you about them
4 you can discuss it.
) BY MR BOPP:
6 Q Are you famliar wth air spadi ng?
7 A That is the one of the nethods | was just
8 going to talk about, yes. So, yes, | have an
9 air spade nyself, yeah.
10 Q And you're qualified to performair spadi ng?
11 A. Correct.
12 Q Andis it fair to say, generally speaking, air
13 spadi ng i nvolves directing pressurized air at
14 the soil around the roots to uncover the
15 roots?
16 A. Correct.
17 Q And you did not performany air spading on the
18 root systemof this tree, right?
19 A No.
20 Q Wuld air spading help or allow you to
21 determne with greater accuracy the date or
22 dates of injury to the tree?
23 A | would say, no, it wouldn't offer ne that
24 benefit. It would benefit the tree if you
25 were tal king about -- if we're tal king about
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1 pl ant health care, how can we help this trg§ﬁ57
2 out, absolutely; absolutely.
3 In atree inthis situation, to attenpt
4 to use -- to use an air spade woul d probably
5 be the best thing that you could possibly do
6 for the tree to relieve conpaction and so on
7 and so forth.
8 As far as anal yzing, you woul d expose
9 roots; and in exposing the roots, you would --
10 you'd be show ng, Ckay. Well, here's the
11 roots that have been damaged whenever. As far
12 as being able to date that would be difficult.
13 To really timestanp it would be very difficult
14 to do.
15 The reason for that is you' re not going
16 to get the wound wood response that you're
17 seeing on the trunk down in the root system
18 The tree is sinply going to basically
19 abandon -- as | nentioned before -- the root
20 that was damaged. That decay noves on.
21 There's no indicator of, Ch, |I was hurt on
22 this date, and | was damaged at this tine. It
23 woul dn't help to determ ne that,
24 unfortunately.
25 Q Wuld air spading allow you to determ ne that
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1 the roots had been damaged? ragess
2 A If you're able to spend significant tine
3 clearing off the area, um you could determ ne
4 that the roots had been damaged, certainly.
5 And to really understand -- | would say to
6 really understand -- if your goal was to
7 anal yze roots, then you'd want to go all the
8 way around the tree and expose everyt hing;
9 really get in there and find out what was
10 damaged.
11 You know, of course, you have the road
12 here, so you can't do that, but certainly on
13 three-quarters of the tree. |If you're going
14 to do one side, | would do it all; get in
15 there and see how many roots have been di nged
16 and damaged, if possible; if you can get that
17 deep. If it's too heavily conpacted, it gets
18 pretty tedious to try and bore down into that.
19 Q So what's the major benefit, then, of
20 conducting air spading?
21 A Boy, | don't really see a heck of a lot of
22 benefit for the time cost involved of that.
23 Because, again, if you're going to do one
24 side, you need to do it all. But it's a
25 potential, but I don't think it's going to
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1 yi el d enough information definitive to AuggngQ

2 of '22.

3 Q So it wuuld allow you to see which roots had

4 been damaged; is that fair to say?

5 A It should allow you to, if you can, again, get

6 deep enough in there; which, with road basi ng

7 situations, it can get |ike concrete down

8 there. So it's pretty tough to nove that

9 stuff.

10 Q Wuldit allow you to determ ne how the roots
11 had been damaged?

12 A By what type of -- whether it be a bull dozer
13 or paving equi pnent or a dunp truck, what type
14 of dunp truck, |oaded, unloaded? Boy, | don't
15 believe it would give that kind of information
16 to you. You' d see damaged roots, you know

17 You woul d not get nuch nore fromit than that.
18 Q If the roots had been damaged due to

19 conpaction of the soil, would the air spading
20 all ow you to see that type of damage?

21 A That type of damage? Um probably. It would
22 hel p you to see the lack of small fibrous

23 roots in a given area. And | would inmagine in
24 that case, in ny professional judgnent, you're
25 going to -- you're going to find that to be
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1 wi despread on that particular tree. So --PmﬁGo
2 Q Wdespread conpacti on danage?
3 A | believe that you'd find -- you know, one
4 nore useful tool, w thout going through all of
5 the -- all of the effort of air spading, would
6 be prior to air spading is using the
7 conpaction tester, which is going to indicate
8 conpact ed soil s.
9 It's a probe that goes in, and it has a
10 meter, and it wll indicate that the soils
11 have been conpacted on any place you put it.
12 It's a general guide for doing -- you really
13 need to air spade on a given tree. That would
14 be a far nore efficient way of indicating
15 conpact ed soil s.
16 Q So you nentioned the reasons that led you to
17 conclude that the tree indicated injury 15 to
18 18 years ago.
19 What | ed you to conclude that there were
20 ot her signs of damage approxi mtely 18 to 20
21 years ago?
22 A That statenent there, I'mnot clear on that at
23 all, to tell you the truth; the 15 to 18, then
24 18 to 20. | don't -- that woul d probably be
25 one that I'mnot in favor of.
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L Q Kay. Page 61
2 A | don't understand that.
3 Q So just to clarify.
4 You're confortable with the 15 to 18, but
5 not wwth the 18 to 20?
6 A Yes, | would say so. And, again, any tine
7 you' re tal ki ng about sonething so specific --
8 even there, I'mgetting rather specific saying
9 15 to 18. That was in ny observations of that
10 day. There's things you cannot see that
11 you're having to extrapolate a bit.
12 Wth any kind of wound wood, there's sone
13 that you're not going to see. There's sone --
14 that m ght be where that came fromin
15 conversation, but you're not going to see the
16 hel pful little rings comng forward. Sone
17 m ght be still below the bark that you didn't
18 get to see in the first year. So --
19 Q Al set with your answer?
20 A.  Yes.
21 Q GCkay. So continuing on, it says, M. Hughes
22 wll testify that the area surrounding the
23 tree indicates activity which would Iikely
24 have damaged the tree well before August of
25 2022, including but not limted to |ogging
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1 activity, installation of road basing, gra5§F62

2 and paving of a road in the immediate vicinity

3 of the tree.

4 I's that accurate?

) A Yes.

6 Q And what evidence do you have to support any

7 of those indicated activities?

8 A The information that the road was paved from

9 gravel in 2011 was sonething that was provided
10 to nme -- and, again, this is information

11 provided to nme -- that McGee Loggi ng had done
12 sonme logging in the area. | do not know what
13 area; whether it be on this side of the road
14 or that side of the road, but that sone

15 | oggi ng activities had happened; that the road
16 had been real i gned.

17 The presence of what appeared to ne to be
18 road base going around the tree -- in order to
19 provide what, | don't know. Maybe it was for
20 personal use or whether it be for CVWP to be

21 able to not get stuck when they needed to work
22 their power lines, | have no idea -- but there
23 appeared to be road base placed in the area

24 around the tree on those access points.

25 No anal ysis was ever done to prove
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1 whet her or not that was road base froma pf$#63
2 But it appeared that there was an attenpt to
3 firmup that road around the tree. It's
4 normal . Not hi ng unusual about that.
5 Q And do you know when each of these activities
6 occurred?
7 A | have no idea.
8 Q And the road basing referring back to the
9 picture that you drew or the -- | guess we'l|l
10 call it a picture -- or your drawing --
11 A A sketch.
12 Q Sketch -- that's even better -- Exhibit 1-A
13 where on that sketch did you see evidence of
14 Installation of road basing?
15 A It would have been |I believe what you're
16 calling the north side of the tree to the west
17 side -- let me nake this a little bit
18 easier -- and then fromthe west heading
19 south. It appeared -- it appeared that this
20 contai ned sone materials that, in the past,
21 had been laid down to nake it a drivable
22 surface.
23 Q And was any of the road basing done in the
24 area where you saw injury to the tree bark or
25 | should say -- strike that -- to the tree
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1 trunk? rageet
2 A I'munclear on that. | don't know if the base
3 cane very close to the trunk. | can -- if we
4 pul | photographs out. As | recall, | believe
5 it was a little bit away fromthe trunk of the
6 tree. Um--
7 Q So we have logging activity by -- you think by
8 McGee Loggi ng, but you're not sure when that
9 happened; is that correct?

10 A Correct.

11 Q And we've tal ked about the installation of

12 road basi ng.

13 How about the gravel and paving of a

14 road; is that different than fromthe road

15 basing that we tal ked about ?

16 A To ny understanding, the road was realigned --
17 well, | have a road realignment. | do not

18 know -- Timwould know this. | do not -- when
19 the road was realigned fromw appi ng around

20 the tree to passing on the east side of the

21 tree.

22 So the realignnent the east side of the
23 tree, I do not know when that happened.

24 Q  Okay.

25 A But to ny understanding -- this is purely ny
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1 under standing -- was the road was paved fromFmgeGS
2 being a gravel road in 2011. So at that
3 point -- but it does not nean that it was
4 realigned at the sane tine. It neans it was
5 paved from gravel in 2011.
6 Again, not ny information. That was
7 gathered by calling the road departnent. This
8 I's information provided to ne, just as far as,
9 you know, can you tell nme sonething about
10 what's going on here around this tree. So
11 t hat was provi ded.
12 | did nention that -- again, not wanting
13 to trespass -- that if the woods had been
14 | ogged, if they had been cleared, potentially,
15 you could do an assessnent of the age of the
16 new trees to narrow the -- narrow the
17 information there a little bit to say, kay,
18 well, these trees are 22 years old so in,
19 whatever, 2000, this area was | ogged off or 32
20 years ago; whenever. Wthin the lifetine of
21 the tree.
22 My guess is within the lifetinme of the
23 tree of 74, 84, 94 years, that area has been
24 | ogged off, as the forest is pretty young
25 around it. Again, that's only saying the area
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1 had been | ogged. Wiether or not they usedpgﬁ;G
2 of that area for their purposes, |, of course,
3 can't answer that.
4 Q So on the sketch that you drew, the road that
5 you have | abeled as main, MA-1-N, do you know
6 what the nanme of that road is?
7 A Un | could look, if you'd Iike.
8 MR. HARRI NGTON: River Road.
9 BY MR BOPP:
10 Q Wuuld you agree that's River Road?
11 A | believe so. That sounds right.
12 Q And the road that you turned onto where you
13 said your car was parked --
14 MR. HARRI NGTON: Merry |sland Road.
15 BY MR BOPP:
16 Q Is that the Merry Island Road or can we agree
17 that's the Merry |sland Road?
18 A 1'll agree to that.
19 Q So the Merry Island Road, is that the one that
20 you received information had been a gravel
21 road that was paved in 2011?
22 A To ny understanding, that was -- that was what
23 was given to ne, yes.
24 Q So you're not tal king about the other areas
25 where you indicated roads going around the
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1 tree as those being paved, right? ragees

2 A.  Um correct.

3 Q That's nostly dirt and grass there; is that

4 fair to say?

5 A Is it okay for ne to ask the question, have

6 you been on the site?

7 Q | haven't.

8 A Ckay. I'msorry. The reason |I'masking is

9 just to see if you had -- had any

10 under standing of the layout. So, no --

11 Q Frompictures.

12 A -- these are sinply -- it appears to ne -- and
13 again, | don't recall if the road extends into
14 t he woods here as an access road in and out or
15 iIf this was sinply a maintenance of CWVP |ines
16 that run here and here.

17 So ny understanding of it, at the tine of
18 the neeting, was the road used to w nd around
19 the tree and was realigned. Wether or not

20 that occurred, | have no idea.

21 MR. HARRINGTON: |'ve got to take a break
22 and go to the bathroom Sorry. [It's old man
23 stuff.

24 MR. BOPP: No, | know Just --

25 A As it exists -- do you want to stop right
www.gandfr eporting.com G&F REPORTING (207) 854-5296

75 York Street, Suite 2 - Portland, ME 04101


http://www.huseby.com

TIMOTHY L. HARRINGTON, ET AL.vsS.R. GRIFFIN CONSTRUCTION, INC.
Michael R. Hughes on 04/25/2024

1 t here? regees
2 MR. LI BERVAN. Wiy don't we wait until he
3 gets back.
4 MR. BOPP: Yeah, we'll wait until he gets
5 back.
6 (A break was taken.)
7 It's not exact. This is not advanced Googl e
8 Earth, but I want to nmake sure -- we're
9 referring to directions, which nmakes ne
10 nervous. |'d like toreally -- really have a
11 better understanding of -- this is an exhibit,
12 and this is half-assed to be -- we need to
13 know exactly where north, south, east, west
14 I's; and from ny understandi ng of | ooking at
15 this, north is over here. North. This is,
16 agai n, not exact, but --
17 So it would be -- any tinme that 1've
18 menti oned the south side of the tree from
19 | ooki ng at Google Maps, it appears that that
20 Is actually the east side of the tree. And so
21 ny approach was nore fromthe west on. But,
22 you know, we're -- we can assess this.
23 | just want to make sure if we keep
24 referring to directions and if it's show ng up
25 in the transcript, we want to be closer. That
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1 can all be done nore efficiently on site ofmﬁGQ
2 t hrough advanced Google Earth you can really
3 get it. But that appears it turns in alittle
4 bit; alittle bit.
) BY MR BOPP:
6 Q Okay. You're all set with that?
7 A | am | am
8 Q So then the final sentence on the | ast
9 par agraph on page 1 of Exhibit 1 says,
10 M. Hughes will also testify that, based on
11 the information provided to him it is not
12 possible to determine, on a nore likely than
13 not basis, that activity in August of 2022
14 accelerated the decline of the tree or to what
15 degree such activity inpacted the health of
16 the tree.
17 I's that accurate?
18 A | would -- | would prefer that it say
19 M. Hughes will also testify that, based on
20 the information provided to him it is not
21 possible to determine, on a nore likely than
22 not basis, that activity in August of 2022 --
23 to what degree such activity inpacted the
24 health of the tree, striking accelerated the
25 decline of the tree.
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1 Q And what is your reason for making that ragero
2 change?
3 A It's very difficult to say what will
4 accelerate decline. Um in that -- in the
5 given situation of the subject tree, it's not
6 al ways i npossible to do so if we're tal king
7 about a healthy tree that suddenly is inpacted
8 by construction.
9 Certainly, you can discuss whether or not
10 It accelerated decline, soit's not -- it's
11 nore in the case of a tree that's already in
12 tough shape. Um whether or not -- | don't
13 like the word "accel erated." \Wether it
14 contributed, I can live with that. But
15 accelerated is tough to denonstrate or to
16 pi npoi nt ..
17 Q So would you agree that, based on the
18 Information provided to you, that activity in
19 August of 2022 contributed to the decline of
20 the tree?
21 MR LIBERVAN: (Object to form You can
22 answer .
23 A | do not know -- since | do not know exactly
24 what the nethod of inpact or the nunber of
25 I npacts, | do not have any information
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1 regarding that, | can't answer that. Tt
2 BY MR BOPP:
3 Q Well, let's peel that apart a little bit. It
4 says, Based on the information provided to
5 hi m
6 So what does that refer to?
7 A Based on that, um-- at the tine when | nmet on
8 site, Scott Giffin was unsure if they had
9 used that as a turnaround at all. At the tine
10 we net, he did not enphasize it. He didn't go
11 overboard with it, but he was not sure if --
12 he had not spoken to his drivers yet who were
13 there on that site.
14 So I was sinply | ooking at general i npact
15 of the tree fromany nunber of vehicles,
16 i ncluding the van sitting there, on the tree.
17 Everything contributes to conpaction
18 ever yt hi ng.
19 Q Was any information provided to you other than
20 what was provided to you during the site
21 visit?
22 A Since that tinme?
23 Q No, prior to.
24 A On, prior to ny site visit?
25 Q Right. To start with, prior to.
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1 MR. LIBERVAN. Are you including in tﬁgf72
2 t he docunents that you had been provided as
3 part of his file?
4 MR. BOPP. Correct, right.
) BY MR BOPP:
6 Q I'mjust trying to pin down -- based on the
7 information provided to him just trying to
8 pin down what information -- what that neans.
9 What information was provided to you either
10 prior to your site visit, during the site
11 visit, after the site visit.
12 A.  Sure.
13 Q Prior to this being witten -- this being the
14 expert designation.
15 A As | recall, there was concern that if Giffin
16 Construction had used it as a turnaround, that
17 could this, would this, did this inpact the
18 health of the tree.
19 Q Andif they had used it as a turnaround, is it
20 fair to say that doing so would have
21 contributed to the decline of the tree?
22 A Anything that -- anything that this tree is
23 currently going through and did go through
24 woul d contribute to decline, certainly. To
25 that end, | did ask if you were to turn a
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1 truck in this area, where would you turn if§ﬁ73

2 given the road, and | did -- was able to get

3 an answer on that.

4 And so when -- the key word here is

5 "turning around," since the road w aps around

6 the tree, you would -- it sounds a bit |ike

7 you're driving around the tree. He answered

8 definitively that he would have only used --

9 i f they have had done it, only what woul d be
10 now -- what we're looking at here is nore the
11 east side of the tree because the road angl es
12 away, and he'd back in go -- if he were to do
13 it -- | don't know why they would do it. |
14 don't -- but this would be the only way it
15 woul d be done because of the angles. The
16 angles were all wong to be able to get a
17 truck around the tree.

18 Q Andif atree -- strike that.

19 If a truck had backed in near the tree on
20 the east side, as you have it in your sketch,

21 and then pulled back out to head down Merry

22 | sland Road in the other direction, would that
23 have conpacted the soil around the tree?

24 A Yes.

25 Q And given -- strike that.
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1 Do you have any understanding as to tﬁ§ﬁ74
2 general size or weight of the trucks that
3 Giffin was using for that particular project?
4 A | did ask that question because | wanted to
5 know, and since the trucks would be -- have
6 al ready, um-- he answered enpty tri-axle,
7 which is a Dugas-style, you know, dunp truck;
8 enpty -- an enpty weight tri-axle. |'m not
9 sure exactly what they weigh. That would be a
10 better question for Scott Dugas, or sonebody
11 like that, to gain that information
12 Q Was there any discussion that the tri-axle
13 woul d come | oaded with whatever it was
14 carrying, turn up Merry Island Road, go to the
15 project, which was |ocated further down Merry
16 | sl and Road fromthe tree, drop off whatever
17 materials it was using, and then conme back
18 sonehow, and that's why it would be enpty?
19 Maybe | packed too nmuch into that.
20 MR. LIBERVAN: |'mgoing to object to
21 form because |' mnot sure what further down --
22 what direction we're tal king about.
23 A My understanding was off of R ver Road, the
24 project was in this direction fromthe tree.
25 BY MR BOPP:
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1 Q Inthis direction on your sketch, being T
2 nort hwest ?
3 A Fromwhere ny vehicle was parked, ny
4 understanding is the project was -- this is, |
5 bel i eve, again, a turnaround up here or
6 sonet hing down at this end. So the project
7 was on the -- to the west/northwest side of --
8 west side of the tree down this way.
9 So | don't -- | don't know. These are
10 out si de ny scope.
11 MR. LIBERVAN. Are you saying the project
12 was cl oser to R ver Road?
13 THE DEPONENT: That was ny under st andi ng
14 at the tinme that it was up here. After all,
15 this is the direction of access. |If the
16 project were out here, why would you be doing
17 any turning right here?
18 Again, this is outside nmy scope, but --
19 BY MR BOPP:
20 Q So your understanding, just using the updated
21 directions on your sketch, is that a truck --
22 atri-axle | oaded woul d conme down Ri ver Road
23 going fromnorth to west, would pass Merry
24 | sl and Road, and that the project it was going
25 to was located further down -- further down
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1 river road? ragere
2 A Your client would know that. He knows what --
3 MR. HARRI NGTON: That's not right.
4 A | don't want to nuddy this whole thing up.
) BY MR BOPP:
6 Q Al right. W'Ill nove al ong.
7 So assuming that a tri-axle backed in
8 near the tree, um and that conpacted the
9 soil, is it also fair to assune that that
10 woul d danmage the tree roots?
11 A | think it's inportant to -- to look at if it
12 Is -- what is the conposition of the materi al
13 that's going around the tree, first of all.
14 Is it a driving surface that was put in there.
15 That's why | pointed out over here where |
16 have no idea who, but tires went off the road.
17 As soon as they went off the edge of the road
18 base -- what appears to be road base -- on
19 this side of the tree, the west side, they
20 sank. They were sunk in. There were tire
21 tracks sunk in over here well away fromthe
22 area we're tal king about.
23 So, yes, I'mgoing to assune that there
24 Is a road basing material there that would --
25 I's designed to support vehicles. As soon as
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1 you | eave road base and you get onto groungagew
2 here in Maine, yes, you're going to crush.
3 You're going to inpact roots, nore than
4 l'ikely.
5 Q Gkay. So the statenent that we read from --
6 that | read fromthe designation included the
7 phrase "on a nore |likely than not basis,"
8 correct?
9 A That was words that Jon Liberman placed in
10 t here.
11 Q Ckay. And when you nmake determinations in
12 your area of expertise, do you typically make
13 themon a nore likely than not basis?
14 A That's not |anguage that | typically use.
15 Q \What | anguage would you typically use?
16 A | stay away from-- typically, | don't want to
17 -- on a nore likely than not is rather kind of
18 a pedestrian way of approaching things; but in
19 a sunmary, it's, | guess, acceptable. But
20 it's not -- | don't ever say, Wll, on a nore
21 l'ikely than not basis, | can tell you what's
22 wong wth this tree. On any given situation,
23 | don't normally say that. That's noving
24 towards being very definitive. That's being
25 very sure of, you know, your findings.
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1 At |east given the time | had to asse§§ﬁ78

2 this tree -- the tine we spent, | should say,

3 assessing the tree, | couldn't be definitive

4 on what -- on what is here.

5 Q Sois it fair to say you couldn't be

6 definitive one way or the other?

7 A O --

8 MR LIBERVAN: Object to form

9 A Yeah, I'mgetting twisted up inthis alittle
10 bit. Because as | have stated al ready, the

11 tree is there. |It's providing the

12 information, and the tree has given

13 information to indicate when various danmages,
14 at least spatially over time, has occurred to
15 it. The site gives you information as far as,
16 wel |, what has been done on the site over a

17 space of tinme. That's -- that's what we have
18 to work wwth. That's what's nore definitive.
19 Yes, the road went in not in 2011. Maybe
20 It went in in 2009. That's definitive. Wen
21 was road base put in; was road base in?

22 That's definitive. Those are definitive

23 t hi ngs, of which we don't have any information
24 on.

25 So when was the site | ogged; where did
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1 t hose guys park their equipnment? | don't rage
2 know. But it would be definitive to know sone
3 of that information. But aside fromthat, the
4 tree does give ne an indication of when sone
5 of the activities occurred.
6 BY MR BOPP:
7 Q Sois it fair to say that using the phrase
8 that's in there, "activity in August of 2022"
9 -- is it fair to say that the activity in
10 August of 2022 may have contributed to the
11 decline of the tree?
12 Is it fair to say that?
13 A No.
14 MR LIBERVAN. (Object to form Answer,
15 i f you can.
16 A.  No.
17 BY MR BOPP:
18 Q So what you're saying is there's no possible
19 way that the activity in August of 2022
20 contributed to the decline of the tree?
21 A Because | don't know -- | don't have
22 definitive information of what happened in
23 August of 2022. | have no -- no -- again,
24 this is a very busy area of the road, very
25 busy area that's had a lot of activity on it.
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1 So I was kind of working froma disadvantaggge80
2 that I know no history.
3 So if it were a tree on Main Street in
4 Yarmouth here where definitely trucks backed
5 on in August of 2022, that's definitive.
6 Could I answer definitively to that? You bet.
7 In this situation here, | don't know, A,
8 I f they had backed trucks in. There's no
9 information to that effect. Um and then who
10 may have been backing into the tree a nonth
11 before that or a nonth after that or a day
12 after that. That's the |[imtations. That's
13 the limting conditions of which |I'm worKking;
14 assunptions and limting conditions.
15 SoI'"'mon really -- as we get into these
16 types of questions, I"'mon thin ice because |
17 don't have enough definitive information
18 | eading to the actual August of '22.
19 Q Sois it fair to say you can't determ ne
20 either way then whether activities in August
21 of 2022 contributed to a decline in the health
22 of the tree?
23 A. Correct.
24 Q So at the top of page 2 of Exhibit 1, I'l
25 read what it says there. M. Hughes reserves
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1 the right to provide additional opinions rageet
2 followi ng the receipt of additional material.
3 Do you see that?
4 A NMnhnmm Yes.
5 Q And that's accurate?
6 A.  Yes.
7 Q After the date of this designation, which is
8 Decenber 27, 2023, did you receive any
9 additional material?
10 A | do not believe | did.
11 Q Ckay. And so it would follow that you have
12 not provided any additional opinions; is that
13 right?
14 A Correct.
15 Q In the final paragraph on that page, it
16 i ndi cates that counsel reserves for M. Hughes
17 the right to correct, clarify or expound upon
18 the subject matter on which he will testify
19 and/ or the substance of the facts and opinions
20 to which he is expected to testify, as
21 I dentified herein.
22 I's that accurate?
23 MR. LI BERVMAN: Just objection to form |
24 t hink you had read, Counsel reserves the right
25 to correct, amend or alter, and what's on the
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1 exhibit is supplenent, anend or alter, ifm??%%
2 | ooking at the right part.
3 MR. BOPP: | was one sentence ahead of
4 that or just before that. Counsel reserves
5 for M. Hughes the right to correct, clarify
6 or expound.
7 MR. LIBERVMAN: | see it.
8 BY MR BOPP:
9 Q Do you see that sentence?
10 A.  Yes; yes.
11 Q And | read that accurately?
12 A.  Yes.
13 Q Since the date of this designation, have you
14 corrected, clarified or expounded upon
15 anything in this designation?
16 A.  Not to ny know edge.
17 Q And the final sentence says, Counsel further
18 reserves for M. Hughes the right to
19 suppl enent, anend or alter his opinions as
20 I dentified herein upon recei pt of additional
21 Information in the course of discovery or
22 ot herw se.
23 I s that accurate?
24 A \Were's that?
25 Q The final sentence.
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1 A Oh, I'msorry. You turned the page. ragees
2 Q Yeah, sorry.
3 A Yes, that's accurate.
4 Q And | think we already covered this, but just
5 for conpl et eness sake.
6 Have you received any additional
7 information along the Iines that this sentence
8 refers to?
9 A No, not that I know of.
10 Q So you haven't then suppl enented, anended or
11 altered your opinions as identified --
12 A. Correct.
13 Q -- herein?
14 A Correct.
15 Q Oher than, | guess we should say, the one
16 change that you nmade that we tal ked about
17 earlier?
18 A.  Yes.
19 Q So | guess just turning to the final page of
20 Exhibit 1, which is -- |ooks |ike your fee
21 schedul e?
22 A Mmhmm
23 Q And that is your fee schedul e?
24 A Mmnhmm Yes, it is.
25 Q ay. Thanks?
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1 A.  Sorry about that. ragest
2 Q No worries.
3 | guess why don't we call it -- it
4 I ncl udes your fee schedule, but it |ooks |ike
5 it's a Proposal; is that fair to say?
6 A.  Yes.
7 Q And prior to this Proposal, how many tree
8 val uations had you perfornmed?
9 A. Over 36 years, that's hard to say,
10 unfortunately. A |lot, yeah.
11 Q And is there a difference between a tree
12 valuation and a tree appraisal?
13 AL Atree appraisal is -- you're attenpting to
14 pl ace a value -- a dollar value on a given
15 situation in an appraisal. An evaluation
16 you're normally -- it can be any nunber of
17 t hi ngs that people wish to extrapol ate or
18 extract, rather, fromthe tree or the site.
19 Q And have you perfornmed a nunber of tree
20 appraisals as wel | ?
21 A, Yes, | do tree appraisals.
22 Q Up towards the top of this proposal, one of
23 your qualifications says Board-Certified
24 Master Arborist, in parentheses | SA
25 Do you see that?
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1 A. Correct.
2 Q Wiat does | SA stand for?
3 A. International Society of Arboriculture.
4 Q Are you famliar with the | SA Tree Ri sk
5 Assessnent ?
6 A.  Yes.
7 Q And on how many trees have you perforned that
8 ri sk assessnent ?
9 A That specific risk assessnent?
10 Q Right.
11 A Uilizing the I SA fornf
12 Q Right.
13 A. That's the key. A dozen, utilizing the form
14 Q So you're famliar with the | SA Basic Tree
15 Ri sk Assessnent Fornf
16 A Yeah, |I've been re-qualified three tines in
17 that. | was anong the first to be tree risk
18 assessnent qualified. So it's ny third
19 go-round with that.
20 Q And that's |listed as one of your
21 qualifications in the upper right-hand corner
22 on the proposal, right?
23 A. Correct.
24 Q And when did you first earn your ISA -- is it
25 call ed TRAQ credential or T-RA-Q? | don't
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1 know how you pronounce that? ragese
2 A | believe that was 2008.
3 Q Is it TRAQor T-R-A-Q?
4 A TRAQ
5 Q 20087?
6 A Yeah.
7 Q So you have to renew it every so often?
8 A Let ne just think about this. So five years
9 per -- | take that back. That was the -- TRAQ
10 was -- this is the third, so it would be 10
11 years prior.
12 | apologize. 2014 is when TRAQ started.
13 Q And that has to be renewed every five years?
14 A Every five years. Because | just renewed
15 again; so, yes. And that's noving forward
16 another five years. That's why | was going
17 backwar ds.
18 Q Ckay. D d you use the I SA Basic Tree Risk
19 Assessment Formin evaluating this tree in
20 this matter?
21 A.  No.
22 Q And why did you not use that?
23 A Because that was outside the scope of what |
24 was -- ny assignnent. It was a tree health
25 evaluation. | evaluate the health of the
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1 tree, determ ne whether or not i npact regest
2 occurred, blah, blah, blah.
3 This was not a tree risk assessnent, per
4 se, which is quite often the case with, you
5 know, using the TRAQ form-- and it is a
6 form-- it is about the site risk, so --
7 Q And what is the -- if you use the form what
8 are the results of that -- of using the fornf
9 What do they tell you about the tree?
10 A  Um the Tree Ri sk Assessnent Formw ||l tell
11 you given -- given the site and the use of the
12 site and the occupancy of the site, what is
13 the risk of the tree to that site, given
14 different situations such as the road, the
15 pedestrian traffic, whatever.
16 So what it will give you is a very kind
17 of vanilla matrix fornula that you wash it
18 through; and it will say, What's the
19 possibility of this tree -- what are the
20 l'i kelihood, |I should say, is the key word --
21 of the tree failing in the crown, in the
22 roots, in the trunk, given the occupancy of
23 that site.
24 So you get an answer back, and it would
25 say, Somewhat probable, sonmewhat possible,
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1 I mm nent; this type of thing. ragees
2 Q Soit's away to evaluate the health of the
3 tree; is that fair to say?
4 A You're giving -- yes, you're giving an overal
5 -- you're really approaching the tree nore
6 froma risk assessnent. You're identifying
7 potential risk. So -- okay.
8 So to give you an exanple, if | was to
9 wal k in there thinking tree risk assessnent,
10 so the dead wood that's up in the top of the
11 tree -- the big decline, the big |inbs that
12 are hangi ng over the road that are dead, those
13 woul d be junping out as this tree has high
14 potential for risk. Then you wash it through
15 to, Well, how often do people walk up this
16 road; how often do they bike; do they canp
17 underneath this tree; how often do cars pass
18 by.
19 And quite often, in the risk assessnent,
20 what -- the occupancy has a large effect on
21 what that end result is going to be. So you
22 m ght say, OCh, ny goodness. This tree is very
23 -- it's very likely to fail. Boy, there's
24 sonme scary stuff up here. If we're talking
25 about where the kids wal k down from Yar nouth
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1 H gh School, the tree is rating very high FngQ
2 risk. |If you're tal king about Merry Island
3 Road in the mddl e of Edgeconb, all of a
4 sudden, the tree risk can becone very vanill a;
5 likely to cause -- you know, cause damage to
6 persons, vehicles relatively | ow because
7 there's relatively few people out there.
8 So that's where the tree risk assessnent
9 -- the newer ones with the TRAQ formtake into
10 account not what's the tree show ng you, but
11 how could it inpact the surrounding
12 envi ronment of kids, cars, pedestrians,
13 bui | di ngs.
14 And so out there on Merry |sland Road,
15 it's -- the tree suddenly becones |less of a
16 risk factor than sitting over here on El' m
17 Street.
18 Q Sois it fair to say that the risk that is
19 I nvol ved in that assessnment formis the risk
20 of the tree inpacting people, vehicles, other
21 things around it; is that fair to say?
22 A Were -- okay. Again, I'"'mnot going to state
23 | SA | anguage exactly correct, but risk is
24 purely -- they had to -- in formng the TRAQ
25 program they had to do away with the previous
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1 ol der ways of doing risk, which was a nunbggﬁgo
2 system and they noved into nore of a -- they
3 had to | ook at what the Anerican Standards
4 Institute and places like that say there's no
5 risk if there's no danmage. There's no risk if
6 there's no people involved. There's no risk
7 If there's no cars involved or there's | ow
8 risk if there's only occasional cars or people
9 or buil dings invol ved.
10 So, again, wth the new program that is
11 what -- the tree out on Merry |sland Road,
12 whatever. [It's an old declining oak, but
13 there's very few few peopl e around or they
14 pass by while taking their norning wal k at 10
15 in the norning, and nobody else is on the road
16 for the rest of the day; this type of thing.
17 So occupancy is everything with the TRAQ
18 program
19 Q And so for ny mind, what |'mtrying to
20 di sti ngui sh between -- and | may not be
21 phrasing this right -- is external versus
22 internal risk
23 And what | nean by that is, this
24 assessment formis not a neasure of the risk
25 that the tree itself is failing, dying, in
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1 poor heal th. raget
2 A. Correct.
3 Q That's fair to say?
4 A Yes.
5 Q Ckay.
6 A But to point that out, a tree risk assessnent
7 can al ways be done. That can al ways be done.
8 And if you'd like to have it done, it can be
9 done. But really, a tree health eval uation
10 approaches the tree from you know, what has
11 happened to you, what information can you give
12 me to help ne determ ne what condition you're
13 I n; not whether or not you're going to hurt
14 sonebody. It's about the tree's health and
15 how it's been inpacted. And that's a key
16 differentiation,
17 Once you get into the tree risk
18 assessnent, it kind of goes, you know what;
19 it's out in the mddle of a country road;
20 what ever .
21 MR. HARRI NGTON: Ckay. Can we nove on?
22 | mean, we're on Exhibit 1, okay; and, you
23 know, we're talking -- you know, we got 38
24 exhibits. |'mhungry now. | nean, cone on.
25 Can we nove on? W don't need Exhibit 2.
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1 W' ve answered everything in Exhibit 2, sopﬁggz

2 got to nove forward.

3 MR BOPP. Yes, we wll.

4 MR. HARRI NGTON: | nean, do you guys

5 agree; everybody?

6 MR. BOPP. So the way it works is, |I'm

7 conducting the deposition.

8 MR. HARRI NGTON: That's correct, but I'm

9 getting hungry.

10 MR BOPP. | get it. W're going to nove
11 on to a lunch break in a little bit. If you
12 could be patient, that would be great.

13 BY MR BOPP:

14 Q | just want to circle back to what you said.
15 Were you drawi ng a distinction between a
16 different type of assessnent of the tree

17 versus this I SA Tree Ri sk Assessnment? Because
18 you said sonething along the lines -- we could
19 read it back, but maybe you renenber what you
20 said -- sonething along the lines of

21 perform ng an assessnent of the health of the
22 tree.

23 A That is purely professional assessnent, at

24 that point. It goes to experience. It goes
25 to your qualifications. But, no, there's no
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1 formthat you fill out for a tree health ragess
2 eval uation. There's no set |ISA formthat you
3 follow That is where the | SA says, Hey, this
4 I's where your qualifications cone into play.
5 Are you a normal certified arborist; are you
6 not a certified arborist; are you a -- board
7 certified, there's -- ISA wthin -- there are
8 certified arborists, of which | becane one
9 back in the early '90s. M nunber is 0108, so
10 | was anong the first. There's now 35,000 in
11 the worl d; sonmewhere in that nei ghborhood.
12 But then they created board
13 certification, of which two percent of
14 certified arborists are actually board
15 certified. So that was back in 2008 that | --
16 | believe 2008 | got the board certification.
17 Then there's consulting arborist end of
18 t hi ngs.
19 Q Inthis particular situation, were you asked
20 to performa valuation or an appraisal of the
21 tree?
22 A An evaluation
23 Q ay. So | said an valuation -- |'msorry;
24 not an-- a valuation or appraisal.
25 A No.
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1 Q No?
2 A | was not asked to provide a valuation of the
3 tree or an appraisal or the tree.
4 Q You were asked to provide an evaluation of the
5 health of the tree; is that fair to say?
6 A. Correct.
7 Q Ckay. Al right. Let's take a |ook at
8 Exhi bit 2, which we have referred to
9 previously.
10 And you' ve seen Exhibit 2 before,
11 correct?
12 A Yes; mm hmm
13 Q And what is Exhibit 2?
14 A Those are ny notes that were taken at the tine
15 of our neeting.
16 Q And the phone nunber at the top, what does
17 that represent?
18 THE DEPONENT: Can you help nme out?
19 MR LIBERVAN. [|f you don't mnd ne
20 chimng in, that's ny phone nunber.
21 MR BOPP. Ckay. Good enough.
22 BY MR BOPP:
23 Q How about the tine, 9:00 to 11:157?
24 A On site tine, right there.
25 Q | guess -- so this is in your handwiting?
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1 A It is.

2 Q And when were these notes taken?

3 A Wile -- right there in the nonent in that --

4 during -- between 9 and 11:15 a.m

5 Q So these notes were taken during the site

6 visit?

7 A Correct.

8 Q In Decenber of 20237

9 A Correct.

10 Q Al right. And August '21 project, you had

11 referred to that as turning the gravel road

12 into a paved road.

13 Am | right on that?

14 A No. That was given to ne as the time of the
15 -- of when the incident occurred, and it was
16 | at er anended to August of '22, of which we're
17 t al ki ng.

18 Q Oxay.

19 A That was when they said initially was August
20 of '21. They said, Ch, we made a m stake. It
21 was August of '22 is when the project

22 occurred.

23 Q And when were you updated to the August of '22
24 dat e?

25 A That was on the 12th of March this year, 2024.
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1 Q GCkay. So you have anot her version of Exhigﬁ%e96
2 2 in your folder?
3 A | believe that was post when you asked for
4 your information.
5 Q Ckay; fair enough
6 And enpty tri-axle, can you just quickly
7 tell us what that referred to again.
8 A.  Yeah, that is the -- asking what trucks were
9 operating during this project; what would be
10 the typical truck that was operating. It
11 woul d be a tri-axle dunp truck that he -- |
12 bel i eve that was from Scott Giffin.
13 Q Ckay.
14 A And TimHarrington is jotted down there as the
15 owner of the tree.
16 Q How about CWMP easenent for 35 years?
17 A That is information that was given to ne,
18 again, on site that CWP had an easenent to
19 manage their lines that still followed the old
20 r oad.
21 So once the road -- to nmy know edge, once
22 the road was realigned to be straight,
23 basically cutting off two sides of a triangle,
24 CWP maintained their lines still in a
25 triangular formaround the tree. So that
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1 all ows them access to have an easenent, whf§ﬁ97
2 gives them access to maintain the -- you know,
3 their stuff; their transfornmers and things.

4 Q And does that tie into your final note there,

5 road realignnment?

6 A | don't -- I do not know. | do not know. No

7 date was given to ne as when all that

8 occurred. The road was paved. It |ooked --

9 pretty decent shape, but they said 2011 it had
10 been paved fromgravel. But, again, this was
11 not -- | asked the question. I'mthrowi ng the
12 question at them and they did their best to
13 answer nme. It could be a different date, but
14 | was asking themthese questions.

15 This was not presented to ne |ike we've
16 already found this information out. It's them
17 doing their best to say, Wll, you know, 2011.
18 | believe sonmebody actually drove by during

19 that tinme and were wondering what we're all

20 | ooki ng at, and they m ght have actually said,
21 Oh, yeah, it was paved in 2011.

22 Q And then McGee Logging -- we tal ked about at

23 sonme point in the past, MCGee Loggi ng had

24 perfornmed sonme | oggi ng operations in that

25 area?
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1 A Again, information given to ne. | would hg$§98
2 to say -- | wote it down because it was said
3 to ne. They believed it was McGee Loggi ng.
4 It could be sone other |ogging outfit. |
5 don't want to cause sonmebody sone headaches,
6 but they believed it was M:CGee Loggi ng.
7 Q And at the time that you did the site visit in
8 Decenber of 2023, your understandi ng was the
9 project and activity that we've been talking
10 about that the defendant was working on in the
11 area happened in August of 20217

12 A. Correct, yes.

13 MR. BOPP. Um okay. Any objection to

14 taking a copy of this and then making this

15 Exhi bit 2-A?

16 MR. LI BERVAN: No probl em

17 MR BOPP. Ckay. Al right. Any

18 objection to taking a break to get a quick

19 sandw ch or sonet hi ng?

20 MR. LI BERVAN: No objection.

21 MR BOPP. Ckay. Al right. Good

22 enough. Let's do that.

23 (A break was taken.)

24 BY MR BOPP:

25 Q So, M. Hughes, | just want to hand you back
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1 your notes.
2 A Thank you.
3 Q You're welconme. Thank you. And then we nade
4 copies of them Just put Exhibit 2-A on. So
5 there's a copy. And then there's this one
6 her e.
7 (Of the record.)
8 MR BOPP: | just wanted to put on the
9 record that we made a copy of M. Hughes's
10 notes, and we called that Exhibit 2-A |
11 t hought we had a 1-A al so.
12 MR. HARRINGTON: We did have a 1-A It
13 was his draw ng.
14 (Of the record.)
15 MR BOPP. Ckay. So do you want to hand
16 out the other--
17 MR HARRI NGTON:  Exhibit 3.
18 BY MR HUGHES:
19 Q Al right. M. Hughes, |I'm handing you what's
20 been marked as Exhibit 3. Ask you to take a
21 | ook at that, please.
22 MR LIBERVAN: Could | take a | ook at
23 that one, and then once we need to hand it
24 over --
25 MR. BOPP: Yes, absolutely.
www.gandfr epor ting.com G&F REPORTING (207) 854-5296

75 York Street, Suite 2 - Portland, ME 04101


http://www.huseby.com

TIMOTHY L. HARRINGTON, ET AL.vsS.R. GRIFFIN CONSTRUCTION, INC.
Michael R. Hughes on 04/25/2024

1 MR. LI BERVAN. Thanks. ragei%
2 A By the way, just for the record, | did check
3 exactly how many photographs | took, and there
4 were 12 total.
) BY MR BOPP:
6 Q Ckay.
7 A So | believe all of the ones that were clear
8 at least were submtted. But there's a grand
9 total of 12 that were taken.
10 Q And sone of themwere just too fuzzy to be
11 usef ul ?
12 A 1'd be glad to -- every single one -- [|'I|
13 create a conposite sheet of all of them and
14 some you wll already have, but |I'll just send
15 themto you.
16 Q Yeah.
17 A That way, you have everything that's -- that
18 was taken.
19 Q Ckay. Yeah, that would be fine.
20 A ay.
21 Q You've had a chance to | ook at Exhibit 3?
22 A.  Yes, | have; mm hmm
23 Q Have you seen that picture before?
24 A | have not.
25 Q And what -- can you tell what that is a
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1 picture of ? rage oL
2 A It looks |like a picture of the -- again, let's
3 call it the southeast side of the tree and the
4 area surrounding it.
5 Q Sothisis the |egacy oak tree that's at issue
6 in this case?
7 A Yes.
8 Q Ckay. Do you know when the picture was taken?
9 A Do | know when?

10 Q Right.

11 A | have no idea when this was taken.

12 Q ay.

13 A | looked for a tine stanp on the back, but |
14 didn't see one.

15 Q And I'msorry. D d you say you have never

16 seen it before?

17 A |1 have not seen this picture before.

18 Q The road that's to the right of the tree, is
19 that the Merry Island Road?

200 A Yes, | believe so. That would be Merry Island
21 Road.

22 Q In the sketch that you made, the areas that

23 you were tal king about, the CWP |ines running
24 down, are those behind the tree and then in

25 front of the tree in the foreground?
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1 A Yes.
2 Q Ckay. And those areas are not paved or
3 graveled; is that right?
4 A | do not know. | can't speak to that.
5 Q Fromlooking at this picture, do you see any
6 pavenent or gravel in those areas?
7 A This would be too close in here, | believe,
8 for it to have been gravel ed. The road base,
9 as we've been terming it, on the back side,
10 that area in there seened to have sonething
11 put down at sone point in tine.
12 Q And do you see any tire marks in this picture?
13 A It does look like there's tire marks ri ght
14 here, yeah. 1'msorry. Right here, neaning
15 in the foreground of the photograph.
16 Q Can you tell what direction the vehicle would
17 have been traveling that made t hose marks?
18 A He would have been headi ng up -- neaning
19 nort hbound -- on Merry Island Road.
20 Q And can you tell where the tire marks are
21 com ng fron?
22 A That's not quite so easy to tell. | can't --
23 | cannot. It looks to ne Iike all of themare
24 turning out to head northbound on Merry Island
25 Road.
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1 Q And on the day of your site visit, did ythggg3
2 any tire marks |like these at the property?
3 A Um can | refer to ny photographs and ny phone
4 i f you guys don't have those phot ographs?
5 Q | think that's fine
6 A Do you have phot ographs?
7 Q W have sonme, but | don't know if we have the
8 ones that --
9 MR. HARRI NGTON: We don't.
10 A It would just take ne a nonent. Because |
11 just had themopen. So let ne just see.
12 Yeah, it appears there's tire marks in
13 t hi s phot ograph taken on Decenber 19 of | ast
14 year, at |east froma perspective of -- it
15 | ooks |ike ground indentations right here
16 behind the white van.
17 BY MR BOPP:
18 Q Oxay.
19 A So it does appear that's a popular pull-in
20 spot or -- it's hard to tell, but there
21 appears that there's -- let nme see if we can
22 -- unfortunately, the point when | was there,
23 there was heavy |eaf matter down on
24 everything. I'mtrying to see if there's
25 anything rather clear.
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1 Q That's all right. ragei

2 Is it fair to say -- so you're |ooking at

3 a picture on your phone of the tree, and

4 there's a white van next to it; is that right?

5 A. Correct.

6 Q Ckay. That was taken on the day of your site

7 visit, right?

8 A Correct.

9 Q And that will be provided to us sonetine after
10 this deposition?

11 A. Correct.

12 Q Are you saying that the | eaf cover in that

13 picture and on that day is heavier than the

14 | eaf cover in Exhibit 37?

15 A Yeah. Yes, | would say so because | believe
16 all the | eaves on the surrounding trees and

17 this tree had fallen dowm. So there was quite
18 a bit of |leaf cover out there.

19 Q Looking at these tire marks on Exhibit 3, can
20 It reasonably be assuned that whatever vehicle
21 made these marks, that doing so inpacted the
22 root systemof the oak tree?

23 A | would say potentially, yeah. If it has been
24 run over once, twice, 300 tinmes, each one has
25 an i npact.
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1 Q OCay. And is it fair to say that the rootPagems

2 systemof this particular tree would extend

3 out to and past these tire marks?

4 A Yes.

5 Q Howfar under the ground are the roots?

6 Is there any way to tell, generally?

7 A Typically, on a red oak, nost of your roots

8 are going to be located within the first 18

9 I nches of soil.

10 Q And is there what's known as a woody section
11 of the root systenf

12 A Yeah -- yes. Sorry. Supporting your main --
13 your main root plate is your -- the part that
14 -- to make this visual -- is what you see a

15 root plate generally gets lifted out of the

16 ground like after the |last stormwhere we see
17 trees over sideways. So that is going to be
18 your very woody roots that are supporting

19 roots. So those will be within the first --
20 on atree this size, generally wthin the

21 first 8 feet of the trunk.

22 So, yes, to answer your question. Those
23 woul d be nore woody roots.

24 Q And these tire tracks woul d be above the woody
25 roots?
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1 A | would say so, yes. rage i
2 Q And do the woody roots provide nost of the
3 support for the tree?
4 A The root plate, as it is, with the woody --
5 t he woodi er larger roots, yes; it's a support
6 systemfor stability. The fine fibrous roots
7 are equally inportant. They're going to be
8 farther out fromthe trunk.
9 And if it helps just to clarify --
10 because you'll get these photographs -- but |
11 did put sone cones that wll|l appear in the
12 phot ographs out that day to outline where the
13 edge of that root system-- not the exact
14 edge, but where that root systemwas in
15 relation to things on site. So that will show
16 up in your photograph well out over here.
17 There' Il be a series of cones show ng,
18 basi cally, what the root systemis in the
19 area. And it really is underneath all of that
20 area that you can see road or access around a
21 tree. That typically would be all part of a
22 healthy tree's root system
23 Q Exhibit 4.
24 MR. LIBERVAN. Are you going to provide
25 us with Exhibit 47?
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1 MR. HARRI NGTON: | was caught off gﬁ§f57
2 | had three pages of questions with that,
3 Fred, and you shrunk it down.
4 MR. BOPP: | nmagine that.
) BY MR BOPP:
6 Q Ask you to review Exhibit 4, please.
7 A Mm hmm
8 Q That's your resune; is that right?
9 A Yes; mm hnmm
10 Q And is this all current as of today?
11 A Yes, it is; mmhnm
12 Q And do you have to take continuing education
13 to maintain sone of your qualifications?
14 A Yes. Certifications and qualifications, yes.
15 Q And we already tal ked about your TRAQ
16 certification is subject to renewal; is that
17 ri ght?
18 A It is. TRAQis a qualification.
19 Q [|I'"msorry.
20 AL So it has to be retested out of every five
21 years -- within five years.
22 Q Are any of your other certifications or
23 gualifications subject to being retested?
24 A Not retested, no. You have to -- the board
25 certified has to -- has a 60 CEU every --
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1 every three years, | believe. So it's 60F2%3§8
2 per three years, | believe.
3 Q Ckay.
4 A And the ISAis simlar. | bunt and do them
5 both at the sanme tine.
6 Q W're going to hand you Exhibit 5, two pages.
7 |'mjust going to staple themtogether.
8 "1l ask you to review that and let ne
9 know if you're famliar with it.
10 A Yeah. Yes, | am
11 Q Wat is Exhibit 5?
12 A This is ISA Basic Tree R sk Assessnment Form
13 MR. LI BERVAN: Could we have the w tness
14 just give her his copies after he's done
15 testifying so | can foll ow al ong?
16 MR. BOPP. Sure. No worries.
17 BY MR BOPP:
18 Q And we talked about this forma little earlier
19 today, right?
200 AL Mmhmm Yes, we did.
21 Q And you indicated that conpleting this form
22 was outside the scope of what you had been
23 asked to do for your assignnent in this case;
24 Is that fair?
25 A Yes, it was outside of what was the requested
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1 assignnent, yes. It was not part of the -%m?¥p
2 was not -- I'll say not part of the request
3 for the assignnent.
4 Q And as far as you know, is this the conplete
5 form the two pages?
6 A Yes, it is; mmhmm
7 Q And you are famliar with howto conplete it
8 and have conpleted this on nunerous occasi ons
9 bef ore?
10 A Yes; nmm hmm
11 Q Exhibit 6. Look at us.
12 MR. HARRI NGTON: You're throwing me off.
13 MR. BOPP. (Good.
14 BY MR BOPP:
15 Q So I'mhanding you Exhibit 6. |If I can ask
16 you to take a | ook at that picture.
17 A ay.
18 Q | take it this is not a picture that you took;
19 Is that right?
20 A It was not a picture | took.
21 Q Oay. Um do you recognize the tree on the
22 | eft side of the picture?
23 A It appears to be the subject tree.
24  Q 1'll represent to you that it is, and that
25 that road then would be the Merry Island Road,
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1 | believe, if that's correct. Pege o
2 Does that sound right to you?
3 A It appears right. Correct, yeah.
4 Q Do you see the bark at the base of the tree in
5 Exhibit 67?
6 A Yes.
7 Q \What -- what does that indicate?
8 A That it fell off the tree.
9 Is that what you're speaking of; what's
10 on the ground?
11 Q Yeah. No, that's a fair answer.
12 Can you tell why it fell off the tree?
13 A Not at all.
14 Q No?
15 A.  No.
16 Q Can you tell what's happening to the tree
17 based on the condition in this picture?
18 A.  No.
19 Q It's obviously not healthy, right?
200 A No, it's -- it's -- this is what | had
21 di scussed earlier. So, no.
22 Q So sonmething is -- is the tree rotting or
23 what's happening here on the |eft where the
24 bark is falling off and you see the under --
25 under the bark surface?
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1 A It's damage that had occurred at sone poig?@?ﬂl
2 tinme, and the tree -- the tree is attenpting
3 toclose it fromthe sides. It's going to
4 probably decay before it ever gets a chance to
5 do that. So the danage is wi despread. It
6 covers a |large percentage of the caliper of
7 the tree, and it's not sonething that a tree
8 of this type or any tree could recover from
9 Q Can you -- based on what you see in this
10 picture, would this have -- would this then be
11 a picture of the tree later in tinme after your
12 site visit in Decenber of 2023?
13 A | don't understand that question.
14 Q So was the -- was the tree in this condition
15 when you saw it in Decenber of 20237
16 A It was simlar to this, yes.
17 Q Ckay. Can you tell if this is worse than when
18 you saw it?
19 A Um that's alnpbst inpossible totell. 1'd
20 have to -- |1'd have to do a side by side of ny
21 phot ographs. But | would guess not. | would
22 guess that it's going to be very simlar if
23 this photograph was taken in February of this
24 year or March of this year.
25 Q Wen you saw the tree in Decenber of 2023, did
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1 you think that the tree would be able to rege s
2 recover or that ultimately it would die?
3 A Um | do not think that the tree would be able
4 to recover fromthis type of injury. Um
5 whet her or not the tree dies, it can take a
6 very long tinme to occur. The tree can go
7 t hrough a nunber of different phases.
8 You know, there's exanples of trees in
9 Europe that are hundreds of years old that are
10 holl ow. Not a situation you want in this kind
11 of -- you know, around a road and all that,
12 for sure. But | wouldn't say that the tree
13 was going to die in the next -- | couldn't
14 forecast that. That would be very difficult
15 to say.
16 Q You see the cracks at the edge of the road --
17 A.  Yes.
18 Q -- in Exhibit 67?
19 A Mnhmm
20 Q Can you nmaeke any judgnent as to how those
21 cracks m ght have been nade?
22 A I'mnot a road expert, and | don't want to
23 speak outside, you know, what |'m here for.
24 It | ooks |ike heavy -- heavy equi pnrent or
25 sonet hi ng heavy drove up and the side
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1 col | apsed; whether it be a plow truck or Jﬁ%ﬁi3
2 truck or whatever. It looks like -- to ne,
3 like it collapsed under the weight of
4 sonet hi ng.
5 Q Inlooking at the tree trunk, is there
6 somewhere that you could point to that shows a
7 root comng off of the tree?
8 A Not that | can see.
9 Q Let's nove on to Exhibit 7.
10 MR. LI BERVAN:  Thank you.
11  BY MR BOPP:
12 Q So looking at Exhibit 7, would you say that
13 appears to be a close-up of the cracked
14 pavenent from Exhibit 67
15 THE DEPONENT: Can | grab this back?
16 THE REPORTER: Sure. Help yourself.
17 A It does |ook the sane, yes.
18 MR LIBERVAN: | think he's done with
19 t hat .
20 THE DEPONENT: Al l done?
21 MR. BOPP: Yeah.
22 MR. LI BERVAN:  Thank you.
23 BY MR BOPP:
24 Q 1'll ask you to take a | ook at Exhibit 8. Let
25 me know when you' ve had a chance to | ook at
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Page 114
1 it.
2 A I'msorry. I'mtrying to read through the
3 overstanp here -- website overstanp.
4 Q | don't think you need to worry about that.
5 A Ckay.
6 Q The two sources that are in parentheses there,
7 are you famliar with Zi nrerman and Brown,
8 1971, and Kozl owski and W nget, 19637
9 A Yes.
10 Q Both of those you are?
11 A.  Yes.
12 Q So are --
13 A Is this relevant information; is that what you
14 wanted to ask ne?
15 Q Sure. Let's go wth that.
16 A | would say that nuch has been done since this
17 time, but this is still relevant infornmation.
18 Q ay.
19 A It's relevant to what should be comon
20 knowl edge for sonmebody who has experience or
21 education. So, yes, this is a relevant sheet
22 of paper here.
23 Q Wuld you agree with the statement in here
24 t hat says, Death or danage to the roots of
25 trees with such restricted, one-sided plunbing
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1 systens usually results in the death of tHEQeHB
2 correspondi ng branches?
3 A Yes, | wuld agree with that.
4 Q And are these authors that are authorities, if
5 you will, in the field of --
6 A Trees physiology? Yeah, they're early -- you
7 know, 1971, 1963. |It's all relative, you
8 know, to -- over tine, like | said, a |lot of
9 wor k has been done, and so -- but thisis --
10 this is a foundational know edge, and it's
11 good and it's relevant. | have no problem
12 wth what's witten here.
13 Q Okay, great. Thank you. Mve on and ask you
14 to look at Exhibit 9. Just let nme know when
15 you' ve had a chance to review --
16 A Yeah, |I'mready.
17 Q So the bottompicture on Exhibit 9, | don't
18 renmenber the technical termthat you used, but
19 Is that an exanple of what you had descri bed?
20 Was it root plate; is that what you said?
21 A Yes; mm hmm
22 Q Sois this an exanple of a root plate?
23 A Yeah. That's a good photograph, yeah.
24 Q And can you tell, is that an oak tree?
25 A It looks like an oak or an ash, yeah.
www.gandfr eporting.com G&F REPORTING (207) 854-5296

75 York Street, Suite 2 - Portland, ME 04101


http://www.huseby.com

TIMOTHY L. HARRINGTON, ET AL.vsS.R. GRIFFIN CONSTRUCTION, INC.
Michael R. Hughes on 04/25/2024

1 Q Andis there aterm-- a specialized termﬁ%flm
2 your field used to describe these types of
3 roots?
4 A Yeah, these larger roots right here right up
5 near the trunk are buttress roots. As we nove
6 out into the fibrous root systemis going to
7 be extending well beyond what we're seeing
8 here. They wll be in and anong the buttress
9 roots, which is critical.
10 It used to be thought that everything was
11 way out at the drip line and all the fine
12 fibrous roots were -- what you can see
13 dangling down here -- were out at the drip
14 line. But generally, this whole root plate
15 area has quite a bit of it in there. So,
16 yeah.
17 Q Andis it fair to say that, um the root
18 systemcloser to the tree is also closer to
19 t he surface?
20 A No; no. | guess right up near the trunk where
21 iIt's entering the ground, to crush those woul d
22 not be a good idea, for obvious reasons. |'Il
23 explain that a little bit better. |n damaging
24 one of these large buttress roots, you're
25 going to be damaging the fan of roots that
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1 extends out fromit. So if you picture IiPI?geléw
2 fan you fan yourself with, those are going to
3 extend away, and each -- this oak here in
4 guestion has, you know, five buttress roots
5 showing on this side. So |loss of a buttress
6 root nmeans loss of all those fibrous roots
7 that are attached to it. So once decay gets
8 in, it's not a good thing.
9 Did | answer your question?
10 Q Yes. Yeah.
11 A But as far as -- I'msorry. Your question was
12 depth. Are they higher than other roots, and
13 | would say no, to the effect of they're al
14 Inmportant. So they're all -- especially in
15 Mai ne, they're going to be in the upper
16 surface of the soil, and your fibrous roots
17 that | nentioned are going to be equally
18 shal | ow out here.
19 So you're not diving down -- the old
20 pi ctures of showi ng root systens diving down
21 deep to the center of the earth alnost is --
22 especially in Maine, is not the case. They
23 are up on the upper 18 inches of soil -- if
24 there's 18 inches of soil to be had.
25 Q ay. Thank you. 1'Il show you Exhibit 10.
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Page 118
1 MR. LI BERVAN: Thank you.

BY MR BOPP:
Q Let ne know when you've had a chance to review

t hat .

Q I'Il represent to you that that is the oak
tree that's at issue in this case.

2

3

4

5 A Yes; mmhmm
6

7

8 And right in the mddle of the picture,
9

if you wll, is that an exanple of what you
10 just described as a buttress root com ng out
11 of the oak tree?

12 A. You know, | don't believe that is. Wat |

13 believe that is, though, is the tree really --
14 this is the part of the tree's attenpt to

15 recover -- recover fromthe danage to the

16 trunk roots, and it's actually quite a bit of
17 aggressive rolling in devel opnment of wound

18 tissue in. Either way, if the tree |ost,

19 t hrough any of this damage, crushed roots

20 right here, it's substantial. So |'m not

21 t aki ng anything away fromthat.

22 But to this piece right here that

23 appeared i n your other photograph on Exhibit
24 -- | think it was 7, it looks to ne |ike

25 that's an aggressive rolling in of -- to
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1 attenpt to heal either the base of the trézg%?g
2 still connected to a root. It has to be
3 connected in sone way to a root at that |ow
4 So it looks to nme like an attenpt of a
5 wound wood devel opnent right there. | have a
6 feeling that if it were a buttress root that
7 had been crushed on that side, we'd be seeing
8 nore evidence of -- on the back side of it
9 seened pretty healthy like it was rolling,
10 like a rams horn rolling;, whereas, we'd see
11 this really ugly decay if it were a buttress
12 r oot .
13 Typically, they'll just decay out, and
14 this was nore of a rolling. Either way, it's
15 a response. It's a response of the tree to do
16 sonething; to try to attenpt to recover,
17 either through the root. And, again, to your
18 poi nt of air spading, there's ways to see
19 that. There's ways to chase that out and
20 really find out, is that a damaged root that's
21 respondi ng or the trunk of the tree
22 respondi ng.
23 Q So it may be what you described earlier as
24 response growh; is that fair?
25 A Yeah. Um and it's not -- obviously, the tree
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15 BY MR BOPP:

16 Q So you see that it has an arrow drawn.

18 yours sort of in black or no?
19 A No, not that | can see.

20 Q It nmust be on mne then only.

1 IS going to have major roots on that side.Pagel;20
2 It's going -- that tree has stood up to a | ot
3 of wwind inits time. Wen all those other

4 woods were cleared away, that tree stood kind
5 of sentinel like out there. So it has serious
6 support roots on it to be able to put up with
7 t hat .

8 Q I'"Il hand you Exhibit 11; ask you to take a

9 | ook at that.

10 A ay.

11 Q Does this look Iike the | egacy oak or is this
12 a different tree?

13 MR. HARRINGTON: That's a different tree.
14 A | didn't ook at this tree.

17 Is there an arrow drawn on the bottom of

21 MR. HARRI NGTON:  Ch, ny Cod.

22 MR BOPP. It's all right.

23 MR HARRINGTON: | made a m st ake.

24 MR BOPP. W'Ill all be able to wite in
25 our diaries tonight.
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Page 121

1 BY MR BOPP:

2 Q So question here: |If there was a root

3 directly in front of this tree -- so at the

4 bottom of the picture -- was crushed, where

5 woul d you see danage on the tree?

6 A | can't answer that. That's -- | can only

7 answer to the subject tree. | won't answer to

8 t hese other ones -- randomtrees. That's

9 outside ny scope. | can only handle -- | can
10 tal k about the subject tree. |'mnot going to
11 tal k about random tr ees.

12 Q | get it. And | don't want to nmake a bi g deal
13 of this. | amallowed to ask you

14 hypot heti cal s because you're an expert. And
15 It's not a trick question. And maybe the

16 answer is it can occur anywhere on the tree.
17 But that's all I'"'mtrying to get, is if a
18 root is crushed in front of the tree, does

19 that nean it's either damaged right there on
20 this side or could it be on the other side or
21 could it be anywhere? That's the nature of

22 your questi on.

23 A To your exhibit, depending upon the species of
24 tree, it could occur elsewhere on the tree.

25 It could -- we're not tal king about, you know,
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1 a specific species; and even if you were rageize
2 talking a specific species, given the site
3 conditions, given the growi ng conditions over
4 tinme, even a red oak that's a straight vesse
5 tree, the danmage can occur on the opposite
6 side of the tree. It's unusual, but it's --
7 MR. HARRI NGTON: | npossi bl e.
8 MR. BOPP: Shh.
9 A You're talking about -- we can have trees that
10 on the Maine water shores here -- you know,
11 right up on Westport Island and Yarnouth that
12 are gromng, and literally they will not go
13 t hrough a wood splitter because the grain is
14 going like this. They've been fighting w nd
15 for so long. It's unusual, but not too
16 di fferent than what you see up on the top of
17 t he nountai ns where pines are twsted. So
18 oaks can be tw sted.
19 If you want to talk generalities, | don't
20 see the point to it, honestly.
21 BY MR BOPP:
22 Q Take a look at Exhibit 12. Ask you to take a
23 | ook at that, and let nme know if you' ve seen
24 It before.
25 A | have not seen this before.
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1 Q Okay. Before we set that aside, let ne jdz?eLB
2 ask this. | know you said you haven't seen it
3 bef or e.
4 Is it possible that this is one of the
5 items that was provided to you before you
6 started your assignnment in this case by
7 def endant's counsel ?
8 A Everything -- everything |'ve received is
9 ri ght here.
10 Q Ckay.
11 A So if it was -- | wll say this. If it was in
12 an e-mail, in an icon that sonmehow I m ssed,
13 then I'munaware of it.
14 Q That's fine.
15 A Ckay. Maps are great. Mps are al ways
16 hel pful to have, and so |I would have wel coned
17 sonething |ike this.
18 Q Ckay. Al right. | nean, |'mjust wondering
19 - -
20 MR. HARRI NGTON: Fred, we're cruising
21 here. Don't break the nonentum
22 MR. BOPP: No, but |I'mthinking that --
23 well, | guess we'll do themone at a tine.
24 MR HARRINGTON:. OCh, | see. You want to
25 clump it?
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1 MR. BOPP: Probably hand him 13 throJE%ﬂ24
2 17.
3 BY MR BOPP:
4 Q And I'lIl ask the sane question. |If you can
5 | ook at Exhibits 13 through 17, whether you've
6 seen any of those before.
7 A Excuse ne. Can | say sonething?
8 Q Yes.
9 A | won't be rushed through a deposition. |
10 won't be made to feel like |I'm being pushed to
11 conplete this assignnment. This is too
12 inmportant. And if this takes two or three
13 days, I'mfine with that.
14 Q ay.
15 A But | don't want to feel rushed during any
16 part of the three days.
17 Q Let ne knowif you think I'mrushing you
18 because that's not ny intent at all. | was
19 just trying to nove things along a little
20 qui cker for everyone's benefit, but |'m not
21 trying to rush you.
22 A Don't do it for ny benefit. Because the
23 answers that | provide you | want to be
24 hel pful and clear, and that's ny only goal. |
25 have no dog in the fight.
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1 Q Okay; understood. | appreciate you sayi ngpagm25
2 t hat .
3 A Ckay.
4 Q Have you seen Exhibit 13 before?
) A.  No.
6 Q Al right. Myving onto Exhibit 14. 1'Il ask
7 you to review that, please.
8 A No, | have not seen this.
9 Q Have not seen Exhibit 14?
10 A | have not, no.
11 Q And Exhibit 15. Ask you to review that; |et
12 me know i f you' ve seen that before.
13 A | have not.
14 Q Al right. Exhibit 16. Please reviewit; let
15 let me know if you've seen that before.
16 A.  No.
17 Q Al right. Exhibit 17. Please review that;
18 l et me know if you' ve seen that before.
19 A No, | have not seen this sheet of closing
20 st at ement .
21 Q Al right. So Exhibit 18.
22 MR. HARRI NGTON: |s big.
23 BY MR BOPP:
24 Q So you've been handed Exhibit 18, which is a
25 mul ti page exhibit.
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1 MR BOPP:. Trade you with that. St applage126
2 t hat one.
3 MR LIBERVAN: Al right. Thanks.
4 BY MR BOPP:
5 Q I'll ask you to reviewthat, and let nme know
6 I f you've seen that before.
7 A There was sonething in here fromCW. | think
8 It was just the -- yeah, here it is.
9 No, | have not seen this.
10 Q Um wth respect to Exhibit 18, it's a Wtness
11 Subpoena for Central M ne Power Conpany on
12 the first page.
13 Do you agree with that?
14 A Yes, | see that it's a Wtness Subpoena.
15 Q Andit's directed to Central Mai ne Power
16 Conpany?
17 A.  Yes.
18 Q Do you recall ever being provided with any
19 docunents that Central M ne Power Conpany
20 produced in response to this subpoena?
21 A. 1'd have to check this. This is the only info
22 | have fromCWP that | amaware of. It was on
23 the 4th -- 5th of January of this year,
24 I ndicating a note section of vehicle weights,
25 times that their vehicles have been on the
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1 site in the past. That was just quick oﬁ%ﬁﬂﬂ

2 line things. But nothing as extensive as

3 this, that | have in ny possession.

4 Q Al right.

5 MR. BOPP: Can you hang onto that. [|I'm

6 just going a put a staple in that one to hold

7 t he pages together. Thanks.

8 BY MR BOPP:

9 Q Al right. Let ne hand you what |'ve nmarked
10 Exhibit 18-A; ask you to take a | ook at that.
11 A Cay.

12 Q Is your e-mail address the e-nmi|l address

13 that's in the To line on that exhibit?

14 A Yes.

15 Q So that's an e-nmmil that was sent to you by
16 Geg Patient --

17 A NMmhmm

18 Q -- on January 4, right?

19 A It looks like it, yes.

20 Q And he's an attorney that works with Attorney
21 Li berman, right -- or do you know G eg

22 Pati ent ?

23 A | don't know Greg Patient, no.

24 Q Ckay. You see on the cc line Jonathan

25 Li berman is copied, right?
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1 A Yes.
2 Q Do you recall receiving this e-mail?
3 A. Specific to these vehicles, no.
4 Q It says, Mke, please find attached for your
5 file materials we received from Central Mine
6 Power in response to the attached subpoena.
7 Do you see where it says that?
8 A Yes; mm hnmm
9 Q Do you recall what materials cane along wth
10 this e-mail?
11 A No.
12 Q And this isn't a rhetorical question, but
13 what ever the materials were, they did not
14 | npact or affect any of the conclusions or
15 opinions in your expert designation; is that
16 correct?
17 A In ny expert --
18 Q Yeah, that we reviewed earlier; Exhibit 1,
19 expert designation.
20 A.  They did not affect ny --
21 Q Conclusions or opinions in that designation.
22 A In which way? |In that they're acknow edgi ng
23 that they've had vehicles in there or that
24 they have the right to put vehicles in there?
25 Q Let ne ask it a different way.
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1 So in your designation, there are cerptag?lﬁg
2 statenents about your conclusions and opini ons
3 I n the designation.
4 A, Mnhmm
5 Q Yes, right?
6 A. Correct.
7 Q You just said "mmhmm" That's why | asked
8 you.
9 A Oh, I"'msorry. Yes, absolutely.
10 Q No problem
11 And that was in Decenber of 2023 your
12 desi gnati on was dated, right?
13 A NMnhmm yes.
14 Q This cones after that. It's January 4, 2024,
15 right?
16 A Yes.
17 Q So ny questionis, really: Dd anything you
18 recei ved here inpact or affect in any way what
19 was al ready stated in your designation?
20 In other words, did this cause you to
21 change anything in your designation?
22 A No, it did not.
23 Q Let's take a look at Exhibit 19, please. [|I'm
24 going to ask you to review that, and if you
25 can tell me what's pictured there.
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1 A It looks like a CW tel ephone pole, CM rageis
2 Conpany nunber -- hard to see what that says
3 -- 168 or 160 sonething, 190 sonething. The 6
4 dr opped upsi dedown, so it's a 160 -- | don't
5 know.
6 Q Sonet hi ng?
7 A Sonething, yeah.
8 Q And there's a CWP designation up above the
9 nunber, right?
10 A Yes; nmm hmm
11 Q Do you know where this pole is |ocated?
12 A | do not.
13 MR. BOPP. W're going to staple together
14 20 because it is nulti pages.
15 MR. HARRI NGTON: W are, are we?
16 MR BOPP: Yeah, that's this one. You're
17 ahead of yourself.
18 BY MR BOPP:
19 Q I'mhanding you what's been | abel ed Exhi bit
20 20.
21 MR. HARRI NGTON: How many pages is that?
22 What ?  Five?
23 MR. BOPP. [|'ve got five.
24 MR LI BERVAN: Thanks.
25 MR BOPP: Yeah,
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1 BY MR BOPP:
2 Q Have you seen these before?
3 A | have not. No, | have not seen these.
4 Q Oay. Mwve on to Exhibit 21.
5 MR. BOPP: Do you have 21?
6 MR. HARRI NGTON: Are you pressuring ne?
7 Jeez.
8 MR BOPP: |'m pressuring everybody.
9 Jon, do you feel pressured?
10 MR LI BERMAN:  No; no.
11 MR, BOPP: Cood.
12 MR. HARRI NGTON: Are you naking fun of
13 me?
14 MR BOPP: O course not.
15 BY MR BOPP:
16 Q I'mgoing to hand you Exhibit 21, which is
17 actually two pages, but we're not going to
18 staple themtogether. 1'll ask you to take a
19 | ook at that, and let nme know if you can
20 identify it.
21 A. Yeah. Yes, | can identify this.
22 Q And what is it, please?
23 A It looks like the photograph that | took of ny
24 phone on Decenber 19.
25 Q And is this a picture of the oak tree at
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1 I ssue?
2 It is. It's the picture of the subject tree.
3 And why did you take this picture?
4 Wiy did | take the picture? The picture was
5 taken in order to -- help nme to have sonething
6 to go back to as far as | ooking at sone of
7 t hat wound wood response that | had tal ked
8 about .
9 And what section of the tree is this picture
10 of ?
11 This is the lower trunk on the southeast side.
12 So the norning sun is on it, so between 9 and
13 11 in the norning. So probably half way
14 t hrough. It was probably around 10:30 in the
15 nmor ni ng, approxi mately.
16 And are there shadows on the tree or is that
17 just coloration?
18 It looks |ike a shadow over here in this | ower
19 | eft-hand corner. But, no, the rest of it is
20 -- that is not shadow.
21 And so this is to show both the injury and the
22 recovery growmh; is that fair?
23 Yes; mm hmm
24 And then the second page provides
25 information -- for exanple, on the device that
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1 took the picture, it says Device Info, Appplage133
2 | Phone 7.
3 Your phone is an Apple iPhone 7?
4 A Yes. That was with ny phone, yes.
5 Q Al right. Let's nove on to Exhibit 22, which
6 Is also two pages, but we're not going to
7 staple themtogether; ask you to take a | ook
8 at that and whether you recogni ze that photo.
9 A Yes, | do. | recognize that photo.
10 Q Is that a photo that you took during your site
11 visit?
12 A Correct.
13 Q And for the sane purpose as Exhibit 21?
14 A Exactly, yes.
15 Q And is that your hand hol ding a pen?
16 A Yes, it is.
17 Q Is it the pen you brought with you today?
18 A It's one of many Bath Savings pens that they
19 --
20 Q | happened to notice it was the sane kind of
21 pen.
22 And so what is it that you were pointing
23 at there in the picture?
24 A That is pointing at one of the growth rings
25 that we discussed earlier.
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1 Q And the growth ring being the yellow sh p;??eﬂm
2 of the picture?
3 A That being the -- the spring wood and sumrer
4 wood and the growth; basically, saying the
5 annual -- annual return, if you wll, between
6 the growth rings. So I'mpointing at a growh
7 ring, so that's all wood that was added in the
8 | ast year of tinme between the white streaks.
9 Q So that was since Decenber of 20227
10 A That would have been, if | can count back --
11 it's alittle bit harder in this fuzzy
12 phot ograph, but -- that woul d have been since
13 about -- fromthis piece of -- this piece that
14 we're | ooking at right here, that woul d be
15 from approxi mately 2011.
16 Q And "the piece," does that nean the whol e
17 yellow strip there, if you wll?
18 A Yes, fromwhat we can see right here in this
19 section of the trunk. Because, again, you
20 know, it's going to be rolling in from
21 different areas, but it's going to be hidden
22 sonetimes by bark; and sonetines all of this
23 area was hidden by bark at one tine if it's
24 crushed -- crushed into place, whether it be a
25 lightning strike that's gone down and zapped
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1 all that canbial area or sonething is nangz?%gs
2 to crush or bang into it.
3 Quite often, the bark will stay on the
4 tree hiding activity for a nunber of years,
5 and then the bark starts to slough off. It's
6 like, Ch, ny gosh. You're like, Ww. It's
7 much nore apparent now.
8 Q And so what was inportant about exam ning that
9 part of the tree for purposes of your
10 assi gnment ?
11 A @Gining just a -- sone background of potenti al
12 t hings that have occurred to the tree in the
13 past .
14 Q Like the actual events or the tine when they
15 happened or bot h?
16 A It's nore of the timng of an injury of when
17 It would have happened.
18 Q And fromthis, were you able to determ ne
19 rough tim ng?
20 A O this event?
21 Q Wll, in any event.
22 A That was what was put on to the summary right;
23 t hat probably ny guesstimte -- best
24 guesstimate, it would be 15 to 20 years ago.
25 That wound has been in recovery for 15 to 20
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1 years.
2 Q GOkay. Is it fair to say that conpaction of
3 the soil around the tree | eading to damage to
4 roots would negatively inpact the ability of
5 the tree to recover fromdamage |ike this?
6 A Absolutely.
7 Q Yeah. Let's take a |look at Exhibit 23. It's
8 al so two pages.
9 MR. HARRI NGTON:  Mm hnm
10 MR. BOPP. | guess --
11 MR, HARRI NGTON: It is.
12 BY MR BOPP:
13 Q I'msorry. Before we get to 23, if | didn't
14 mention it, on 22, the second page is the sane
15 type of page as for 21, with just detailed
16 I nformation about the inmage itself; is that
17 right?
18 A That is correct, yes.
19 Q I'll ask you to take a |look at Exhibit 23.
20 Let me know if you've seen that before.
21 A I'mnot sure if | have or not -- if |'ve seen
22 this exact image. |I'mnot sure if | have.
23 It's simlar to sone of the photographs that |
24 took. I'mnot sure if it's one of ny
25 phot ogr aphs or another photograph in the file.
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1 | can't answer that. It |ooks very simlafra.ge137
2 Q Ckay. Can you tell if it is a picture of the
3 top of the tree that's at issue here.
4 A | can't, no. | can't, no. | cannot tell if
5 that's an oak tree standing in Yarnouth or
6 her e.
7  Q Ckay.
8 MR. HARRI NGTON:  You don't I|ikey-Iikey?
9 MR. BOPP. That's fine.
10 BY MR BOPP:
11 Q Let's nove to Exhibit 24. | shouldn't keep
12 doing this, but Exhibit 23 -- I'msorry -- the
13 second page had information about the imge
14 simlar to the second pages for 21 and 22; is
15 that right?
16 A It did have information off to the side.
17 don't know what it neant.
18 Q Thanks.
19 W' || hand you Exhibit 24, which is al so
20 two pages. Sane question, if you recognize
21 t hat phot o.
22 A This one | do recognize, yeah.
23 Q And what is that a photo of?
24 A That is a photo of the subject tree.
25 Q Wth a vehicle next to it?
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1 A Yes, vehicle -- white van parked on top ofpagehle38
2 root system and in the distance is ny truck
3 par ked on the road.
4 Q And then there are two individuals in the
5 picture as well?
6 A Yes.
7 Q Are you able to identify who those are?
8 A. I'mgoing to estimate that's Scott Giffin and
9 Jon Li ber man.
10 Q \Wile you have Exhibit 24 -- and we'l |l just
11 clarify. The second page of Exhibit 24 is
12 i nformation about the image simlar to the
13 | ast few exhibits that we saw, is that
14 correct?
15 A, Yes.
16 Q Let ne hand you also Exhibit 25 so you can
17 | ook at them side by side, actually.
18 A Oxay.
19 Q And I'll represent to you that Exhibit 25 is a
20 bl owup, if you will, of Exhibit 24.
21 Does that sound like a fair
22 representation?
23 A Yes; mmhmm
24 Q Oay. And so | don't know if that hel ps you
25 Identify the other two people to the right
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1 there any better or not. ragei
2 A | recognize -- nore back over here, | believe
3 that was Scott Giffin by his truck. | can
4 see the truck in this photograph. Because he
5 pretty much stayed on the road. He did not
6 step around the tree at all.
7 Q And then the other individual?
8 A | don't recognize who that may have been.
9 MR LIBERVAN. [t's ne.
10 A It's Jon, yeah
11 BY MR BOPP:
12 Q Al right. Thought so.
13 A W did have occasionally a car stop, and
14 peopl e were wal ki ng, al so, down the road.
15 Q (kay.
16 A So that's why I'"'mbeing a little cautious to
17 make sure | didn't m ss sonebody wal ki ng
18 around here.
19 Q No problem
20 And so on the left-hand side of Exhibit
21 25, the white vehicle there all the way to the
22 edge, that's your truck?
23 A That is ny truck
24 Q And so the tree that's right in the m ddl e of
25 this picture, that's the oak tree we've been
www.gandfr epor ting.com G&F REPORTING (207) 854-5296

75 York Street, Suite 2 - Portland, ME 04101


http://www.huseby.com

TIMOTHY L. HARRINGTON, ET AL.vsS.R. GRIFFIN CONSTRUCTION, INC.
Michael R. Hughes on 04/25/2024

1 tal ki ng about ? rage i
2 A That appears to be the oak tree we're talking
3 about, yes.
4 Q Wll, I"'mnot trying to be a jerk or anything.
5 But it is the oak tree, right? | nean,
6 you said "appears.” |'mjust being |ooking --
7 A Yeah. There's no identifying feature on it,
8 but it is centered in nmy photograph; and since
9 | appear to take the photograph, I'mgoing to
10 say, yes, it is.
11 Q Ckay. No worries.
12 Is that a power line that | see in the
13 bl owup there across, um-- kind of near -- |
14 can't tell depth-wise, but it runs across the
15 branches. Wat |I'mreferring to is that Iine.
16 A. Correct.
17 Q Ckay. So that's a power |ine?
18 A That is -- yeah, and it leads to a pole right
19 here and then | eads back out to the road. So
20 it's atriangle of wires; triangle com ng here
21 t hen extendi ng back out to the road -- a vee,
22 | should say, of wres.
23 Q And this picture pretty accurately shows --
24 this was taken on the day of the site visit,
25 right?
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1 A Yes, it was.
2 Q And this -- you had described the fact that
3 the ground was pretty heavily covered wth
4 | eaves, and this picture -- by this picture, |
5 mean Exhibit 25 -- confirnms that?
6 A Yes, it does; mm hmm
7 Q | think that's all | have for those.
8 Look at Exhibit 26. 1'Il ask if you've
9 seen that picture before.
10 A Can | refer to ny phone for a second?
11 Q Sure.
12 A | apologize. | took different photographs
13 fromdifferent angles here, and | don't
14 remenber that one, to tell you the truth. |
15 do not recogni ze that photograph. It's not
16 one that | took.
17 Q Al right. W'Ill nove on to Exhibit 27. Ask
18 you to take a |l ook at that; ask if you've ever
19 seen that before.
200 A No, | have not.
21 Q Um do you know what a Mouultrie Mbile is?
22 A | do not.
23 Q And this -- can you tell fromthis picture if
24 that is the I egacy oak in the mddle there?
25 A It appears -- fromthe linb laying on the
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1 ground in the sane spot and the wound on t%ﬁﬁyﬂ
2 side of the tree and the fact that this was
3 taken at 12 noon, the lighting of the day, it
4 appears to be -- it appears to be the tree.
5 It appears to be the tree.
6 Q And you had just described -- did you say the
7 wound on the tree?
8 A. It looked like there's sonething here. But,
9 again, now |'m conmenting on sonething that
10 could be taken in lowa of a tree in the woods.
11 |'mnot confortable with it at all since it's
12 not ny own work product. 1've never seen this
13 phot ograph before. And it could be the tree.
14 It mght not be the tree.
15 Q I'll represent to you that it is the tree.
16 A Ckay. Thank you.
17 Q Yeah, no problem [I'mjust trying to -- and |
18 appreci ate that.
19 The wound, is that on the right-hand
20 side? AmI| looking in the right area for that
21 or is that --
22 A Right about -- on the right-hand side of the
23 tree on the southeast -- south, southeast side
24 of the tree.
25 Q ay. Down towards the base --
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1 A Yes.
2 Q \Were it's maybe a little darker in color?
3 A. Correct.
4 Q Gkay. Thanks.
5 Ckay. We'll go on to Exhibit 28.
6 A Thank you. Ckay.
7 Q Ask if you've seen that picture before.
8 A Yes, | believe |'ve seen this picture before.
9 Q And do you know what it's a picture of?
10 A It's a picture of the subject tree.
11 Q This is the side of the tree that has the
12 | arge wound on it?
13 A Yes, it is.
14 Q Do you know when the picture was taken?
15 A | do not.
16 Q Can you see the start of a lateral root
17 anywhere on the picture?
18 A Aside fromthe spot we had nentioned earlier,
19 down here at the lower -- |ower right center
20 of the tree, that area that flares out, that
21 could be the remains of sonething or it could
22 be wound wood devel opnent down there. That
23 woul d require -- that would require testing to
24 find that out. If you want to find it out, we
25 can find it out. There's ways to do it.
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1 But, yes. | see it with the sunshinepagcg)%l44
2 it right there, yes.
3 Q Al right. Take a |look at Exhibit 29, please.
4 "1l ask you if you recognize that picture.
5 A | do not.
6 Q Are you able to tell whether that is the oak
7 tree that we've been tal king about ?
8 A Um no, I"'mnot able to -- the reason | say
9 that -- | don't want to seemstupid -- but |
10 don't renenber these big rocks being
11 over here. Wre they over here? Did | mss
12 t hat ?
13 It appears that the road woul d be right
14 here. So I'mnot trying to be difficult, but
15 | don't remenber those rocks being right
16 there, and | don't renmenber that rock being
17 right here. But it does look famliar. It
18 does | ook |ike that sanme response grow h down
19 low. So it looks simlar -- it |ooks right.
20 But | didn't take the photograph; and,
21 again, wthout sone identifying features,
22 again -- it's definitely a picture of a tree
23 that's suffered sone damage.
24 Q ay. So let ne ask you to -- do you stil
25 have 28? Maybe can you grab 28.
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1 MR. LI BERVAN: Can you grab 287 regeih
2 THE DEPONENT: Yes.
3 BY MR BOPP:
4 Q If you conpare those side by side
) A Mnhmm
6 Q And I'll represent to you that 29 is a picture
7 of the | egacy oak tree.
8 Do you -- are you willing to accept ny
9 representation that that's the | egacy oak tree
10 in 29?
11 A This is really interesting, but it appears,
12 fromhere, that this is -- this is the nore
13 recent picture.
14 Q Meaning 29?
15 A 29 was a recent picture. This picture here
16 was probably taken at a tine in the past.
17 Because this bark here has since failed, where
18 it's not failed in the picture in 28.
19 Q Right.
20 Meaning in 29, the bark -- |I'msorry.
21 Because nobody -- they're just going to see
22 the transcript. They won't know what you nean
23 by "bark here." So I'mjust trying to --
24 A I'msorry. The bark on page 29 has col |l apsed;
25 has been renoved fromthe tree.
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1 Q On the right trunk, right? rage b

2 A Yes, it has shed, and there is bark on the

3 ground down here. Wereas, in Exhibit 28, the

4 bark has not yet sloughed off, which is what |

5 had nentioned earlier that will slowy

6 deconpose and fall off.

7 So, yeah, it would appear that they're

8 t he sanme tree.

9 Q And so 29, um is a later picture showi ng nore
10 decay -- if that's the right word -- or what
11 Is the right word if that's not?

12 A  It's showing -- it's showing -- it's show ng
13 whet her the damage could be already here -- on
14 Exhibit 28, it could already be there in the
15 tree or advancing vertically up the trunk of
16 the tree and now bark is continuing to slough.
17 So to your point, Fred, in another two

18 years, it could be another two feet higher.

19 Yes, it can advance, and it will continue to
20 advance nore than likely until the tree --

21 there's nothing left of it. Because vertical
22 spread of decay is rapid; is very rapid.

23 Q And that's what this is; vertical spread of

24 decay?

25 A It is vertical. It's areflection of the
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1 damage initiated low To nme -- to ne, it Tﬁ%§7
2 not nmean that, say, a snowplow cane in high
3 and hit the tree fromhere to here. It does
4 not nean that. It neans that it suffered
5 damage down in this area down here, naybe even
6 right down here, and since now is noving.
7 It's noving vertically.
8 So, again, just for purposes of the
9 transcript, when you said down here --
10 Down at the base of the tree. The danmage
11 coul d have occurred | ow -- near the base of
12 the tree. |If this is crushing or inpact
13 damage, it could have occurred anywhere from
14 -- anywhere fromthree or four feet up the
15 tree to the ground line. It could have
16 occurred. Because you will get decay noving
17 down as well as up, but up is always nuch
18 qui cker because that's just where the tree is
19 nore vul nerabl e, especially in an open vessel
20 tree |ike a red oak.
21 And what does that nean, "open vessel tree"?
22 It means the water-conducting tissues in an
23 oak are very simlar to hooking straws
24 together. So they're open. They nove so
25 decay noves through themfairly rapidly.
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1 Q Sois it fair to say that there was sone ;ﬁgﬁym

2 of an injury to this tree in August of 2022;

3 in other words, that sonme of the injuries that

4 you saw on the site visit predated August of

5 20227

6 Are you fairly confident in saying that?

7 MR. LIBERVAN. |'mjust going to object

8 because | think the first part of your

9 guestion asked whether there was danage caused
10 I n August of '22, and then | think the second
11 part suggested before August '22, and | wasn't
12 sure --

13 MR. BOPP. Wiy don't | rephrase it

14 because it isn't what | intended. So sorry if
15 that -- try to take it in sonme snaller bites.
16 BY MR BOPP:

17 Q Are you confortable saying that there already
18 exi sted sone danage to the tree in August of
19 2022 based on an event or events that happened
20 prior to that tine?

21 A Yes.

22 Q Okay. Now, let's say hypothetically that in
23 August of 2022, sone heavy vehicles --

24 construction vehicles, perhaps tri-axle dunp
25 trucks, went over the roots of the tree and
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1 conpacted the ground above the roots of tﬁz@eyw

2 tree. Let's just assune that happened.

3 A NMmhmm

4 Q Could this -- what's happening here in this

5 picture in Exhibit 29 -- be a result of that

6 type of activity?

7 MR LIBERVAN. (Object to form and

8 foundation. You can answer.

9 A No, | would say less than likely in that case.
10 My big concern -- let ne be straight. Just as
11 far as the tree goes, the way | approached
12 this tree was we were |ooking at two different
13 scenarios. One was sonething -- sonething
14 occurred here in the past. That being said,
15 the -- sonething was occurring for the tree
16 all the tine. On a daily or weekly or nonthly
17 basis was the conpaction -- the general
18 conpaction of the tree.

19 This, in and of itself, it does occur for
20 trees. They get scuffed. They get banged up.
21 Conpaction over the entire root zone, just the
22 overal |l conditions, and whether tri-axles are
23 part of that, that's entirely whatever -- part
24 of the inpacts. But that's going to be seen

25 up hi gh.
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1 So to your point, would it cause an rege IS

2 expansion of -- a rapid expansion of a

3 pre-existing wound? | doubt it, but it wll

4 cause -- big trucks wll cause the dieback in

5 the crowmn. That's where the tree is saying,

6 Hey, I'"'mlosing roots. |'mlosing them here,

7 here, here, here, here.

8 And to Timls point, generally speaking,

9 what ' s happening on this side of the tree, in
10 oaks, it is a reflection of what's going on on
11 that side of the tree. So that being said --
12 and then the body | anguage of this tree
13 suggests that it does not have a tw sting
14 grain. It's not -- these roots here are not
15 servicing this side of the tree. This tree is
16 going to stand pretty nmuch to form to ne.

17 It's going to have a fan root systemthat's

18 novi ng out. So inpact here neans inpact on

19 this side of the tree; on the sane side of the

20 tree.

21 But as far as -- just to be clear, |

22 don't think crushing roots right here is going

23 to -- it's certainly not going to help this.

24 It's going to -- it's going to inpact the

25 wound response on that side of the tree.
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1 So in a perfect world, if the tree rage st
2 suffered damage when it did suffer damage back
3 when it said it was damaged roughly in, say,
4 2010 or whatever, if every effort had been
5 made at that point intinme to protect it from
6 any ot her damage, then the tree had a chance
7 to regain sone vigor.
8 Damage |ike this, it's not great, but the
9 tree can nove on past it. It can -- the tree
10 | ooked |ike it had better days. So it woul d
11 have the potential to health-w se recover, but
12 with all the other inpact, not so nuch.
13 BY MR BOPP:
14 Q ay.
15 MR HARRINGITON: Can | take a break to
16 pee? | nmean, guys, we're doing good; we're
17 doing good. | can see the light, but I gotta
18 go. W're killing it. W're good. Thanks.
19 MR BOPP: W'l take a break.
20 (A break was taken.)
21 BY MR BOPP:
22 Q Sol'msorry. | did want to go back to 28 and
23 29 and just pick up on a thread that we were
24 tal ki ng about .
25 And so if | heard you correctly, the tree
www.gandfr epor ting.com G&F REPORTING (207) 854-5296

75 York Street, Suite 2 - Portland, ME 04101


http://www.huseby.com

TIMOTHY L. HARRINGTON, ET AL.vsS.R. GRIFFIN CONSTRUCTION, INC.
Michael R. Hughes on 04/25/2024

1 had suffered an injury and was attenptingF?%G3152

2 recover fromit, in general terns; is that

3 fair?

4 A, Yes; nmm hmm

5 Q Andthat it may well have had a fighting

6 chance to overcone the injury if there was

7 al so not significant conpaction around the

8 tree; is that fair?

9 MR. LIBERVAN. (Object to form You can
10 answer .

11 A Yeah. No, that's incorrect. You m stook what
12 | was saying. Gven the site -- given the

13 overall site inpacts, which have been

14 occurring probably well before this injury

15 ever happened to the tree in -- let's just say
16 2010, 2019, whenever -- the tree was al ready
17 probably in a fairly weak state -- weaker. It
18 does not nean it cannot have foliage on the

19 tree. They'll have foliage, but it's

20 predi sposed at that point, to any other

21 injuries to cone along -- this included -- to
22 only dimnish the tree's ability to then

23 respond to danmage.

24 So that's pre this damage during the tine
25 of this damage. And then to the point of the
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1 time period we're tal king about, it's -- ;2%??3
2 you do not want anything -- |'mnot an
3 advocat e of anything going on around trees
4 t hat have been damaged. [|'Il go on the record
5 as saying that. You want no activity in here
6 around this tree at any point in tine.
7 But it was definitely -- it's amazing in
8 that the tree was attenpting still to heal,
9 but the anmount of dieback in the top of the
10 tree is really the story here nore so than the
11 nore obvi ous wound down | ow. You hate to see
12 that, but the dieback up above is the part
13 t hat makes you go, Ooh, she's |lost roots al
14 over the place. That's the hard part.
15 When certain things happened, if certain
16 t hi ngs happened, that goes to the details.
17 But that's the story of the wound wood
18 response, to ne -- in my opinion.
19 BY MR BOPP:
20 Q And as you had said earlier, the dieback --
21 the dieback in the -- you just call it dieback
22 or was it dieback in the canopy or --
23 A Decline. Yeah, decline, dieback -- decline --
24 general decline of the canopy.
25 Q That's tied to damage to the roots?
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1 A That's tied to damage to the roots and/ or %§eﬂﬂ

2 well, in this case, and a | oss of perneable

3 surfaces; the road being paved, potentially

4 being treated with -- and, again, this is

5 purely -- but quite often before they pave a

6 road down, they will -- they'll be spraying a

7 her bi ci de down to keep weeds from com ng up

8 t hrough the road.

9 | do not know if this was the case on

10 Merry Meeting Road. Who knows. Likely, the
11 State of Maine, they just went for it and just
12 paved it. But either way, they're | osing

13 perneabl e surfaces. Even a gravel road is a
14 permeabl e surface. Once it's paved, now that
15 IS, in the case of that tree, covering about
16 40 percent of its root systemout there. So
17 that, in and of itself, is the last thing the
18 tree needed at that stage of its life.

19 So, um that's ny take on that.

20 Q OCkay. Wuld it be fair to say that a tree in
21 the condition that this tree was in or around
22 August of 2022, if construction equi pnent --
23 for exanple, tri-axle dunp trucks -- were

24 pulling in and out around the tree over the
25 root system that would have a negative inpact
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1 on the health of the tree. g
2 That's fair to say?
3 A Yes, that's fair to say.
4 Q Al right. Go to Exhibit 30.
5 MR. HARRINGTON: It's not that |ong.
6 It's not that long. Four pages -- three
7 pages.
8 MR. BOPP: Don't you have four? Okay.
9 |"mgoing to staple these.
10 BY MR BOPP:
11 Q | hand you what's been marked as Exhibit 30
12 and ask you to review that.
13 MR. LI BERVAN. Thank you.
14 A Ckay.
15 BY MR BOPP:
16 Q Do you generally agree with the nessage of
17 this article?
18 MR. LIBERVMAN. |'mjust going to object
19 to the foundation in that | don't know that
20 he's had the opportunity to read the entire
21 article.
22 MR. HARRI NGTON:  Well, we'll read it.
23 MR. LIBERVAN. Are you asking himto read
24 the entire article?
25 MR BOPP:. Oh, | thought he was.
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14  BY MR BOPP:
15 Q Right.

24 Q That's all right. W can nove on.

1 MR. LI BERVAN: He probably wll if yoPLEIlge156
2 want himto, but if you have nore targeted

3 guestions about it, then --

4 MR. BOPP. That's the only question |

5 have.

6 MR. LIBERVAN. H's copy has -- it |ooks

7 like it's broken down into sections; |ike

8 nunbers, one, two, three, four.

9 MR BOPP. Oh, | see. | don't know.

10 This is useful to just -- they don't nean

11 anyt hi ng, but --

12 A Ckay. So how would you like to approach this?
13 There's a ot of information in here.

16 A And it's a basic sunmary for honeowners to

17 avoid -- Preserving trees during construction
18 processes.

19 What woul d you like to figure out about

20 it?

21 Q Well, let me just ask you one question

22 Have you ever seen this article before?

23 A | have never seen this one in particular, no.

25 MR. BOPP. Let ne take one nore quick
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1 break, if that's all right. rage st
2 MR. LI BERVAN:  Sure.
3 (A break was taken.)
4 BY MR BOPP:
5 Q M. Hughes, let nme show you what's been
6 | abel ed as Exhibit 31.
7 MR. BOPP: You're not hel ping anynore?
8 BY MR BOPP:
9 Q Ask you to take a | ook at that.
10 A ay.
11 Q Do you recognize the tree in that photo?
12 A That appears to be the subject tree, yes;
13 mm hmm
14 Q I'll represent to you that it is a picture of
15 t he | egacy oak that we've been tal king about.
16 Let nme ask you this about this photo. You can
17 see in the foreground at the bottom of the
18 photo is a picture of road; is that right?
19 A.  Yes.
20 Q I'"Il represent to you that that's the Merry
21 | sl and Road. And you had nentioned earlier
22 about the consequences of paving the road,
23 the i npact that would have on -- |'m not
24 trying to put words in your nouth, so correct
25 me -- the inpact that would have on the root
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1 system of the road because the surface mg?eﬁ§

2 | onger perneable; is that fair to say?

3 A.  Yes; mm hnm

4 Q And how woul d you -- how woul d that i npact

5 evidence itself in the tree?

6 A.  How woul d that inpact visually within the

7 tree?

8 Q Right.

9 Li ke, what would you see on the tree to
10 say, Oh, yeah, the fact they paved over a

11 portion of its roots caused that to happen?
12 A It would, nore than likely, be -- again, in
13 the case of this tree, as far as root

14 di stribution, where are the roots that are on
15 a given side of atree. |t probably would be
16 show ng up on the road side of the tree.

17 Q Onthe --

18 A On --

19 Q On the bark -- or on the trunk, | should say?
20 A Inthe crown; the top of the tree. It would
21 be showi ng up up there.

22 Q Okay. And is that when you had tal ked about
23 di eback?

24 A D eback, yes; decline, yes.

25 Q So it wouldn't show up in the picture of the
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Page 159
1 trunk that we have here; is that fair to say?
2 A It would not show up at that area right there,
3 no. That's highly unlikely it would show up
4 t here.
5 Q Do you see running up and down the trunk there
6 are sone vertical lines, if you wll?
7 A, Mnhmm
8 Q You just have to say yes. Sorry.
9 A Yes, | do see that.
10 Q No worries.
11 What do those represent?
12 A Likely, those -- if you look really closely at
13 t hat phot ograph, about four foot above the
14 ground right about right in here.
15 Q (kay.
16 A In that area, there's a crease that goes
17 across the tree right there.
18 Q Yeah, right here?
19 A Yes. So it looks to ne on that side -- and,
20 again, if we were on site, it's easier to
21 really go over this stuff. But -- and it's
22 been a while since |'ve | ooked at this in
23 person, but it |ooks to me like that is an
24 area where sonet hing bunped the tree at one
25 time, which would al so cause that bark to
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1 create that -- those kind of ridges right rageien
2 there; that conpression. It |ooks |ike
3 sonething -- there's an interruption of bark
4 right here, of the plating, |ike sonething
5 just dinged it, bunped it, backed into it.
6 And that would contribute to this bark here
7 simlar to dowm |ow on the other side.
8 But here -- and | can't say that | nade a
9 big note of that at the tine, but it is there.
10 It's part of the overall abuse, you know, the
11 tree has had to put up with over tine. But
12 whet her or not sonething backed into it and
13 bunped it, it's possible.
14 But certainly, to your question, that
15 dark line going up indicates that the tree --
16 as the tree torsions this way and that way
17 twi sting, that could end up becom ng an area
18 over tinme that |ooks |ike the other side of
19 the tree where the bark is starting to sl ough
20 of f.
21 So those lines going up and down -- | nean,
22 there are other |lines going up and down the
23 tree as well, right?
24 Yes, those are normal bark fissures. But that
25 darker line right there and above the -- |'I|
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Page 161

1 call it the inpact site, but, again, no

2 history -- those darker purplish Iines noving

3 away indicate that that m ght be wood that, at

4 this point, is starting to decline wthin.

5 And when you tal k about the darker |ines

6 novi ng away, do you nean noving away fromthe

7 bl ack dot that's in the m ddle?

8 Exactly, yeah.

9 Al right. Let's take a |ook at Exhibit 32;
10 ask you to take a | ook at that and whether you
11 can identify it.

12 It |ooks |like the opposite -- the back side of
13 t he | egacy oak.

14 So the side opposite fromwhere the scar --

15 t he wound -- where the wound is? That's

16 right?

17 Yes, correct.

18 What is that material that's kind of right in
19 the wedge there of the two trunks; can you

20 tell?

21 It |ooks like a piece of bark falling down in
22 there in the upper part of the photograph --
23 wedged in between. But throughout, what we

24 have -- what this -- this tree is basically an
25 old stunp sprout so it grew froma stunp. So
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1 when the | and was possi bly harvested in, saytjiige162
2 1940, um vyou have a series of sprouts that
3 wll grow around a stunp, and this is -- these
4 are the last tw survivors of what were
5 probably a dozen or two dozen sprouts com ng
6 up, as you'll see in cutover conditions, and
7 these are the survivors. That's why nost of
8 Mai ne i s consisting of stunp-sprouted trees at
9 this point. They're all nulti-stem Even
10 t hrough town here you see it.
11 So that being said, sonewhere down in
12 there is an old decayed stunp. So the trees
13 basically have forned two trees that are now
14 mashing together. And as I'll explain it
15 sonetines to people is that if this were a
16 healthy tree, in about five years, you would
17 not see that bark or that bark. It would be
18 crushed in between the two stens.
19 So it's what's known as included bark
20 because it's included into the stem of the
21 tree. There is no binding. There's no fusion
22 of that wood. So we're | ooking at two trunks
23 com ng down conpeting for the sane space, is
24 what it cones down to; two, basically, trees
25 conpeting for the sane space.
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1 Q And what are the | ooks |ike growhs on thepage163
2 | eft-hand side in the upper |eft-hand corner?
3 A That's a concern. That is a fungi that is
4 | ocated right in the outer surfaces of the
5 wood, and that is not a good sign. That is a
6 sign of atree that's losing all of that area
7 of conduction of water up the stem \Wet her
8 it came fromthe -- the inpact we saw over
9 here, it's hard to say or if it's just general
10 decline at this point. But it is |ocated just
11 right in the sapwood of the tree, so it
12 reduces the strength of that wood
13 substantially and quickly. So that is a
14 concern.
15 Q Do you know if the fungi was present during
16 your site visit?
17 A | can't recall if it was present because these
18 are -- it's potential that it was. There's
19 potential that it was. M/ guess is that it
20 woul d be, if this photograph -- I'"mgoing to
21 say that it was, yes.
22 Q As we sit here today, you don't have a
23 specific recollection of seeing fungi on the
24 tree during the site visit?
25 A O the -- of all of the things that the tree
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1 was representing and showing, this is onepél?e164
2 the |l esser -- lesser concerns. But it's
3 certainly a concern, wthout a doubt. But
4 given that the tree is in such radical decline
5 at such a high rate of speed at this point,
6 it's another one of the damming factors
7 I nvol ved. So --
8 And what woul d cause a fungi like that to grow
9 on the side of the tree?
10 Most of the tine, this is going to correlate
11 -- the sapwood rot is going to correlate with
12 sone root decline.
13 And is it fair to say that it would be roots
14 that were damaged on the sane side of the tree
15 that the fungi appears?
16 More than likely, yeah. Because, again, we're
17 tal ki ng about contributing roots. And here
18 it's alittle bit nore obvious on this side of
19 the tree. W have one, two, three buttress
20 roots comng up. So this buttress root that
21 Is located right above is closest to the road.
22 And so that would be probably the root nass,
23 iIf you wll, that's out there that has the
24 nost conpromse in it -- conprom sed the nost,
25 and so we're seeing the fungi starting to
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1 spring up on that side. rageiss

2 So let's just say, hypothetically, a heavy

3 vehicle were to cone up the road towards the

4 tree and then turn right before the tree, um

5 and the vehicle would nove fromthe paved road

6 to the unpaved earth surface next to the tree.

7 Which is going to cause nore conpaction

8 of the earth in the surface above the roots;

9 the vehicle noving on the road or the vehicle
10 com ng off and going onto the unpaved portion
11 that's near the tree?

12 Vell, the main problemwth the road is the
13 I npervi ousness of it. So you have roots that
14 were just basically taken out of existence,

15 nunber one; not to nention if they had to

16 excavat e ahead of putting the road in, which
17 nore than likely -- again, | say nore than

18 likely -- they can end up doing is first

19 gradi ng doing their job to get the road

20 prepared, potentially putting down any kind of
21 weed control, herbicides, then paving.

22 But certainly, to leave a road -- to

23 | eave a hard surface and cone onto a soft

24 surface is going to have nore inpact given a
25 situation like this where there's an existing
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1 road already. Any roots that were over tHE?%WG
2 probabl y have been conprom sed for a while.
3 So if a vehicle were to cone in around
4 this tree right now, pressure-wise it's going
5 to be harder on the tree once it's off the
6 road.
7 Gkay. In Exhibit 32, we don't see any bark
8 peeling off the tree on this side of the tree;
9 Is that right?
10 It does not appear there's any bark, at this
11 point, falling off.
12 How does the bark | ook, generally, in this
13 pi cture, absent -- we've tal ked about the
14 fungi, but the rest of the bark.
15 Are there issues that you see with the
16 rest of the bark?
17 | believe that this side of the tree is
18 probably anmong the nore -- the healthier sides
19 of the tree, on this stemat |east. This stem
20 here, 1'd have to go --
21 |'msorry. The right stenf
22 The right stem appears to be the healthier of
23 the two. The roadsi de stem appears to be the
24 | ess healthy. And I'd certainly say between
25 t he sapwood decay and the damage on the front
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1 side, you're kind of running out of live rage et
2 tissue on this stem here.
3 Q Being the left-hand stenf
4 A Yeah. And again, testing would flush that out
5 a bit and tell you how nuch live is there.
6 But fromhere, the healthier bark appears to
7 be on the stemfarther away fromthe street.
8 Q Let's take a |look at Exhibit 33; ask you to
9 take a look at that. And I'I|l represent to
10 you that that's another picture of the |egacy
11 oak tree. | think this would be noving -- if
12 |*ve got ny bearings right -- noving counter-
13 cl ockwi se around the tree, as conpared to 32?
14 MR. HARRI NGTON: Correct. That would be
15 t he west side.
16 MR BOPP. Ckay. Al right. Easy.
17 MR. HARRINGTON: | know. |'mjust
18 saying. | had to think it over. | thought
19 you were talking to ne.
20 MR. BOPP: No.
21 MR. HARRI NGTON:  Ch.
22 BY MR BOPP:
23 Q Does that appear to be correct that we're
24 novi ng count ercl ockwi se from - -
25 A Yes, mm hmm
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1 Q Anything of note in this picture, ExhibitF?%?ﬁ8

2 A Yeah. Yes, there is.

3 Q GCkay. Please elaborate.

4 A So we're looking at the tree 180 degrees away

5 fromthe road on the opposite side of the

6 tree. And | think what this side is show ng

7 us here that the tree is conprom sed in other

8 areas of the trunk, and it is adding nuscle,

9 if you wll, structure wood, on the existing
10 buttress root here. And that would take tine
11 to do that, but it has an increased buttress
12 root here on this side and over here.

13 Q I'msorry. |I'mjust going to pause you.

14 When you said the increased buttress root
15 on this side, you were pointing to the right
16 side of the picture?

17 A It isin the lower right-hand part of the

18 phot ograph to the right of that little bottle.
19 And that seam -- rather pronounced seam up

20 bet ween those buttress roots, that's an

21 indication, to ne -- again, to ne, of a tree
22 that's -- it's got a little bit of novenent.
23 It's got a little bit of -- starting to run
24 into some problens with stability. [It's got
25 -- again, we have to assune on the inside we
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1 have an old rotted stunp down in there rage e
2 somewhere. Trees are growi ng over that stunp.
3 They' re kind of huggi ng around what was there.
4 And now with this -- potentially, with this
5 damage that occurred on the |arge scar we had
6 tal ked about, in the case of this stem which
7 Is the 180 degree away fromthe road stem
8 it's adding -- it's adding nuscle, if you
9 wll; adding wood to this side in a response.
10 The response grow h is obvious around the
11 wound over here, but it's addi ng wood
12 everywhere. It's adding wood in order to
13 support itself to make up for |oss over here
14 and potentially -- this is interesting here;
15 this area right in here. Because it |ooks
16 alnmost to ne like in the past if -- this area
17 in hereis really interesting to ne, which |
18 go back here just a noment. Maybe it's just
19 the angle. Yeah, it was nore just the angle.
20 |"msorry. Just describe, for transcript
21 pur poses.
22 ' mgoing to go back to Exhibit 32 just to get
23 a better | ook on the --
24 THE DEPONENT: What would -- what was
25 this side, you said?
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1 MR. HARRI NGTON: That is the south si%ﬁfﬁm
2 -- no, that's the north side.
3 THE DEPONENT: | was going to say.
4 MR. HARRI NGTON: Sorry. That is the
5 north side.
6 A | honestly think that we shoul d avoi d using
7 directions at this point because sonewhere
8 it's probably right in between, and it's
9 sout hwest or northwest, and it'll get aw ul
10 confusing transcript-w se, you know, to -- and
11 |"'m-- you know, but I'Il try and refer to it
12 in relation to the road.
13 BY MR BOPP:
14 Q Mmhmm
15 A That on the area 90 degrees fromthe road
16 surface on the northerly side, we have sone
17 buttress roots that are showng up in this
18 phot ograph that don't show up in the Exhibit
19 33 that do show up in Exhibit 32. But the
20 tree definitely has added wood on these
21 buttress roots; pronounced devel opnent, to
22 make up for strength | oss.
23 It has done it as well on a couple of
24 t hese others; on Exhibit 32 on the roadside
25 stem but they're probably starting to slow
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1 down. So, yeah, it's interesting. ragelrt
2 MR. HARRI NGTON:  Aah. Sorry. It's
3 getting | ate.
4 MR. BOPP: |1'mnot going to use that.
5 MR HARRI NGTON:  Ckay.
6 MR. BOPP: |'mnot sure how many pages
7 this is.
8 MR. HARRI NGTON: 35, right?
9 MR. BOPP: Yeah. |Is that part of it,
10 t hough?
11 MR. HARRINGTON: Wiy it's not in right
12 order?
13 MR. BOPP: No.
14 MR. HARRINGTON: | think |I dropped that
15 one. But this is inthe right order. This is
16 just a general, you know --
17 MR. BOPP. That's your |ast page?
18 MR. HARRI NGTON: Yeah, it's just a
19 general -- you do sone research, you learn
20 about these things.
21 BY MR BOPP:
22 Q I'mgoing to hand you what's been nmarked as
23 Exhibit 35. [I'mnot going to ask you to read
24 it all, but I wll ask you if you have ever
25 seen or read this article before?
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1 A. | have not, no. regelre
2 Q Ckay.
3 A Let ne see when it was witten here; see if it
4 has any information. Doesn't really say.
5 1960 until he retired in 1976.
6 Let's see what he covers in here. |'d
7 like to read this.
8 Q W'Il let you take a copy hone wth you.
9 A It looks great; it really does. You know,
10 it's interesting because sone of the ol der --
11 the older information is very direct and very
12 nore to the point, and it stands up today, a
13 lot of it. But the way it's witten -- that's
14 where t hese phot ographs cane from-- it's
15 really good stuff. So |I'd be happy to | ook at
16 t hat .
17 VWll, this is your exhibit so --
18 MR. LIBERMAN. | can give you a copy
19 | ater on, M ke,
20 THE DEPONENT: Ckay. That woul d be good.
21 Because if he's going to refer to it in the
22 future, then |I'd want to go through it.
23 BY MR BOPP:
24 Q So we'll nove to 36. Ask you to review
25 Exhi bit 36, please.
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L A Kay. Page 173

2 Q You've had a chance to review Exhibit 36; is

3 that right?

4 A. | have, yes.

5 Q Thank you.

6 And is this a typical third order |atera

7 systemof a red oak -- | guess | should say

8 root systenf

9 A In Maine? It's inpossible to say, you know
10 because -- you know, what this doesn't -- here
11 he does go into variations of soil conditions,
12 and |'msure this is an extensive article,.

13 Yeah, he's just starting to say sonething

14 really inportant there where the paper runs

15 out of room

16 But, no -- could it be? It could be. |Is
17 It representative of the | egacy oak? Coul d.
18 W don't know anythi ng about the soil geol ogy
19 or what the profiles |ook |ike down underneath
20 t here.

21 But the point being is the key -- the key
22 thing to renenber is what we've al ready

23 covered; is between what he says of 12 inch

24 and 18 inches, nost of the roots are existing
25 In Maine between there. [It's pretty accepted.
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Page 174
1 It's rare to see themto a depth of 33 feet or
2 nore in Maine. W just don't have that type
3 of soil as often
4 It can happen up in Brunsw ck where you
5 have a very sandy soil. Those roots can be
6 just going very deep. Around Yarnouth, we're
7 going to be looking at 12 to 18. And up in
8 Edgeconb, it's going to be over the top of a
9 | ot of |edge since there's so much | edge up
10 t here.
11 So | would assune, for that oak, that
12 nost of the roots were up pretty close to the
13 surface.
14 Q ay.
15 A Deep enough to hold the tree up against a | ot
16 of wind, but --
17 Q And if damage occurred to this root system at
18 either points 1, 2, 3 or 4, at which of those
19 poi nts woul d danage have nost inpact on the
20 heal th of the tree?
21 A Um depends on the soil conditions. The
22 reason | say that is this. GCkay. So in the
23 case of our tree, we know when were those --
24 how | ong ago was the triangle of access paths,
25 what ever you want to call them put in. And
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1 I f the tree was vigorous and heal t hy back in?ﬂmlﬁ
2 say, 1960, and then they put those paths in,
3 well, the primary damage then is out at 3 and
4 4. Because the tree is like, Ch, boy. 1've
5 been i npacted badly out there. But |I'ma
6 young vigorous tree. |I'mgoing to nake up for
7 that. So now I'm going to nove ny root system
8 where available soil is, 2000 -- or rather
9 they decide to nove the road at another point
10 in time, whatever that m ght be. | have no
11 | dea. Suddenly, the road goes in.
12 Well, now they've capped off 1 and 2 --
13 or 2, primarily, in that case. Now the
14 greatest damage is on 2. So nowit's |lost 3
15 and 4 on the outside, 2 on the roadside, and
16 now we get to where we're tal king about. So
17 now the tree is boxed in. It's got its roots
18 way in here, its only surviving roots. And
19 t hen perhaps we have sonething -- a series of
20 things or one thing -- I have no idea -- going
21 In and taking up roots in zone 1. So that's
22 devastating. So they're all devastating. |
23 shoul dn't say devastating, but they're all
24 hard hitting to the tree.
25 But that's what generally occurs. The
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Page 176

1 tree is able for a while, back in 1960, to

2 make adj ustnents, say, to the outer danmage;

3 and it does. It's a young tree, and it's able

4 to rebuild its root systemin here. And any

5 subsequent nicking, chewing away at that is

6 equal |y devastating to the tree because now

7 It's |l ost pervious surfaces or nmajor roots

8 here get crushed, in the case of this |egacy

9 oak.

10 In the case of this elmout front sitting
11 on the lawn, it's readjusted to Main Street

12 bei ng paved years and years and years ago. So
13 I f suddenly you guys want to put a driveway

14 straight into your place to get nore parKking,
15 then any one of these would be devastating to
16 the tree.

17 So that's why again -- that's why you go
18 back to this termthis is a very fluid

19 situation that's been happening for a while.
20 Q If an event happened that seriously inpacted
21 the tree root at point 1 such that the root

22 was conprom sed, would that autonatically nean
23 that the rest of the root going out away from
24 t hat point would al so be conprom sed, if that
25 makes sense?
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1 A The issue with damage in that close to thé%@ern
2 tree, um-- what | generally tell people here
3 I n town when people ask that question is that
4 fromthe tine you danage a big root, um
5 you're going to have -- the builders are gone.
6 They' ve noved on to other jobs. It's about
7 five to seven years after the builder is gone
8 that you're going to get -- you're going to
9 get your decay starting to nove into the base
10 of the tree where stability starts to becone a
11 probl em
12 So to your point, yes, anything that's
13 connected to that root, that's gone. That's
14 that fan that | tal ked about earlier. That
15 fan is gone. It's taken out of action. So
16 bit by bit, this tree has | ost percentages of
17 Its root systemin different areas.
18 Q Al right. Let's take a |look at Exhibit 37,
19 pl ease.
20 A Thank you.
21 MR. HARRI NGTON: What? [I'mtrying to
22 keep the old man out but, it's hard.
23 MR BOPP: Yes, it is.
24  BY MR BOPP:
25 Q So on Exhibit 37, | just want to focus your
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Page 178
1 attention on part B, and that's a root system
2 there with three pathways around. Let's just
3 say the tree is in the center.
4 Does that all make sense?
5 A I'mworking onit.
6 Q Ckay.
7 A So who added the arrows?
8 Q Soneone other than the author of the article.
9 A | was going to say. So we have an
10 Interpretation of an article; is that what
11 this is?
12 Q Wll, the question -- I'mjust trying to set
13 up the scenario for the question. So really,
14 what's inportant is there's a diagramof a
15 tree root systemthere.
16 A, Mmhmm
17 Q And what -- the point of the questionis, if a
18 heavy truck were to take paths 1 versus 2
19 versus 3 around the tree, which pathway woul d
20 cause nore damage to the root systemof the
21 tree; taking path 1, path 2 or path 3?
22 A Depends. It depends. It depends on the soi
23 conditions. Um vyour fine -- your fine, fine
24 roots are going to be -- your fine roots -- if
25 you pick up a tree, and you stick it
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1 upsi dedown in the ground, its crown is regeind
2 reflecting generally what's underground. |It's
3 flatten it out. So your fine, fine branches
4 on your tree are way out at the tips. You
5 can't afford to | ose those fine linbs; all the
6 fine buds.
7 So if we think of it that way, and we
8 picture a root systemas that el mtree out
9 front, splayed out in the ground, those fine
10 tips are way out on the edge. So crushing
11 over the top of those is devastating. Yet, if
12 a truck passes very close to a trunk, it
13 potentially has the potential to crush the
14 roots that -- crush the major roots that
15 service the outer roots anyway. So
16 potentially one could be nore devastati ng.
17 And let's look at it another way. So
18 let's -- for the purposes of this drawing, if
19 we have -- we have the tree, and we ook at it
20 as a wagon wheel --
21 MR. LI BERVAN: Before you get too far
22 along, if you're going to draw on sonet hi ng,
23 make sure it's on sonething that you woul dn't
24 m nd making part of the exhibit. So if you
25 want to do it on a fresh piece of paper.
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1 THE DEPONENT: Okay. That's fine. rage i
2 A So we'll just make this sinple. Let's |ook at
3 the tree. So we've established already that,
4 um the road is in. The road went in. Here's
5 the road; Merryneeting Road. So that is
6 taking 40 percent off, let's just say.
7 So to nmake this relevant to this picture
8 right here of what we're tal king about, is
9 that if we're tal king about an area, say,
10 right over here, and let's say the vehicles
11 back in this far. They back in right here.
12 So now we' ve | ost that percentage of the root
13 system okay.
14 If they -- so depending how far vehicles
15 back in over here is going to be nore of a
16 percentage. |If they're in tight here, though,
17 and they go in the sane di stance, potentially,
18 they're going to be as this drawing has it.
19 What's wong about this drawing is that
20 -- well, | can't say it's wong about it, but
21 t he percentage of root systemin close is
22 going to be greater than the percentage of
23 root systemfarther out. So if we're comng
24 in here, we're going to affect all of the
25 roots in this entire area here.
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1 So | would say -- to answer your rege oL
2 question -- 1 is going to be nore daming than
3 3 in that given situation.
4 BY MR BOPP:
5 Q Do youmndif we make that draw ng 37-A?
6 It's going to help -- for soneone reading the
7 transcript, they'll know what you were working
8 on.
9 MR. HARRI NGTON:  37- A?

10 MR. BOPP:. Right?

11 MR LI BERVAN: Yeah, | think that's

12 right.

13 MR BOPP: And then we'll do the sane

14 wth this; have just her keep it, and then

15 we'll all get copies that way?

16 MR LI BERVAN: That works for ne.

17 BY MR BOPP:

18 Q Al right. Let's turnto Exhibit 38. 1"l

19 ask you to review that, and let ne know if

20 you're famliar with it.

21 A Yes.

22 Q And what is this formused for?

23 A This is used for breaking down the cost of

24 replacing a tree using an interest conpoundi ng
25 nmet hod whereby you -- you're going to grow the
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1 tree to equal size to what it is and what ??Eﬂﬁ
2 costs to grow that tree, a 2-inch sapling, to
3 a |l egacy oak; to a 36-inch oak or whatever.
4 So what it does is, instead of trying to
5 figure out the value of the big tree, you're
6 saying what's reasonable to do -- you're
7 bringing in a small tree. Then how nmany years
8 to parity, and then you're factoring an
9 interest rate in there and the cost of the
10 mai nt enance and the cost of the installations,
11 and all of that goes into building a tree out.
12 It's a good technique.
13 Q You didn't use it with respect to this tree?
14 A | was not asked to provide a val uation.
15 Q GCkay. Can you tell nme -- how does line 10
16 work, the interest rate; howis that
17 cal cul ated?
18 A It's based on, um whatever interest rate, 6
19 or 7 percent, that is nore -- it doesn't have
20 to be 6 or 7 percent, but it can be what the
21 going interest rate is, and it's just sinply
22 -- all that is doing is conpounding that cost.
23 So if your noney were spent el sewhere or
24 I nvest ed el sewhere --
25 MR. HARRI NGTON:  Oh.
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1 A It's away of growng the tree over tine gﬁ?eﬁﬁ
2 conpoundi ng that interest rate to show that
3 you're not |osing noney waiting for a snal
4 tree to grow to a | arge si ze.
) BY MR BOPP:
6 Q Sois it simlar to a tinme value of noney
7 concept ?
8 A Pretty simlar, yes.
9 Q Soto-- | nean, would you put an interest
10 rate in there that would be equivalent to
11 where you could safely invest your noney over
12 the same period of time;, sonething |ike that?
13 A Yeah. | think the last time | didit a few
14 nmont hs back, | think | had six and a half
15 percent or so in that slot. But that's
16 variable. So you can say -- you know, the
17 peopl e can receive the report and go, Vell,
18 shoul d we get -- shouldn't we have seven and a
19 hal f percent in there? It's like, that's
20 fine, and it will solve that. You know, the
21 bank can make that adjustnent or whatever, but
22 - -
23 Q And in what types of scenarios would you use
24 this fornf
25 A Um this formis really ideal for when you --
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1 when you cannot find a -- when you need -- rege s
2 when you need a solution for returning a
3 | andscape to its previous condition, but it
4 can utilize different ways of going about it.
5 You're not just -- | use it quite often where
6 you | ost screening, say, between two houses,
7 and four old trees were taken down by acci dent
8 or whatever and putting a replacenent screen
9 in, what's the value of that screen and then
10 grow ng that screen to achi eve the sane
11 objectives. That's the key where this hel ps
12 you out.
13 So if you have two -- |ike Brunsw ck
14 situation actually happened like this -- but
15 two houses where they don't want themto | ook
16 at each other; and, really, the value is
17 gai ned greatest when the trees gain 25 foot
18 height. It doesn't really matter after that
19 poi nt too nuch.
20 So cost conpounding can utilize different
21 | andscape plans, grow them what's the cost,
22 what's the interest, what's the years to
23 parity, what's the maintenance cost. And it's
24 very flexible and offers a nice -- nice way to
25 go to -- it hel ps people to understand, also,
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1 fromthe standpoint of nmaking a judgnent ég??#ﬁ
2 and is this fair and reasonabl e conpared to
3 the trunk fornula nethod, which is going to
4 heavily depreciate the tree. It's going to
5 take into account all of the negatives,
6 species, condition of the tree. You're
7 hammering away at all these things and then
8 pl acing a val ue, and that val ue can be
9 soneti mes highly challenged. Wereas, really
10 the point is, we'd just |like a screen back.
11 So instead of tearing apart the existing
12 tree and, you know, beating it to death,
13 you're just saying, Hey, a value is |lost here;
14 how can we get value back. So this tends to
15 be nore pal atable, | think.
16 Q So let's say you had two property owners, and
17 there was a screen of trees in between them
18 that provided privacy so you couldn't see
19 t hrough -- each side had privacy. And one of
20 the owners, either m stakenly or otherw se,
21 clearcut the screen; so clearcut all the trees
22 down.
23 This could be used as a way of
24 determ ni ng the conpensati on owed to the ot her
25 owner for that?
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1 A Yes, it's --it's -- basically, it's callepc'iage186
2 cost of cure to cure the situation. So it's
3 -- you're not trying to do a one for one. You
4 don't have to do the replacenent value. Ckay,
5 | lost a 14-foot arborvitae. | need to find a
6 14-f oot arborvitae, which can get very
7 expensi ve and unreasonabl e because now we're
8 going to ship -- we found one in Indiana.
9 W're going to have it specially shipped on
10 the back of a truck to replace that one tree
11 and on and on and on.
12 And you can have a situation |ike you
13 described costing a mllion dollars. The cost
14 conmpoundi ng nethod sinply says it's a
15 reproduction nethod -- that's your key word --
16 to reproduce the situation; and how |l ong wl|
17 It take, what is our noney being out of
18 circulation worth -- but the value is
19 ret ur ned.
20 Q Soif the screen -- let's say the screen was
21 conposed of all mature trees, they got clear
22 cut, and now we can't find mature trees of
23 that age, size, et cetera.
24 A, Mm hmm
25 Q So we're going to replant now younger trees.
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1 Let's say -- | don't know -- what are we at?

2 15-year-old trees there before or let's say 20

3 year-ol d-trees. Now we're going to repl ant

4 2-year-old trees.

5 This is a way to figure out the val ue

6 that's been | ost by having to replant

7 2-year-old trees to replace the 20-year-old

8 trees; is that fair?

9 A Ckay. Wll -- and thisis alittle bit

10 di fferent than what we're tal ki ng about here
11 wth this tree. But to your point, sonmebody
12 m stakenly goes in and cuts them down, and you
13 have not hing but stunps or even stunp grinding
14 I n sone cases. So you have no way of really
15 doi ng an assessnent of, Well, what was here.
16 Oh, they were gorgeous. They were a beautiful
17 screen. W |oved the shade. But the trees

18 aren't there, so you can't -- you don't know
19 - -

20 So trunk formula goes out the w ndow.

21 Repl acenent val ue goes out the wi ndow. You're
22 | ooking to cure a situation, which is what

23 this -- what were the benefits? Well, we

24 didn't want to see each other. You know, yes,
25 they were great big trees, but we don't know.
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1 They're not here anynore. How tall were Jﬁg§§8
2 | don't know. They were big.
3 So really, you're actually, in those
4 cases, forced to go to this, even though it's
5 a good way to go because you have nothing to
6 go off of. There's no other -- you can't
7 assune that these other trees were 100 percent
8 value. No trees are. So really, you don't
9 have those to go by.
10 And it's kind of an unhappy nedi um
11 soneti nes because people say, Well, ny trees
12 were huge, and | |loved them but you had no
13 way of assessing that. So when the trees are
14 conpl etely gone, this becones the go-to nethod
15 because then you can just regrow a screen.
16 Q I'mtrying to wap ny mnd around how it
17 wor ks.
18 So in ny exanple, you replace -- we know
19 that they were 20-year-old trees, and we know
20 the size and the kind of the trees, and we're
21 replacing themw th 2-year-old saplings, if
22 that's even the right termfor 2-year-old
23 trees.
24 A 2-inch caliper trees.
25 Q ay. 2-inch caliper trees.
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1 And so we know the cost of the 2-incr:Dage189
2 trees.
3 Yes.
4 But now we want to sonehow figure out -- to
5 take us from2 inch to 20 inch -- or | said 20
6 years.
7 This formula allows us to do that?
8 Thi s does, yes.
9 Li ke, conceptually, how does it do that?
10 | nmean, I'mtrying to think of it in ny
11 mnd. |Is it because -- | guess are you able
12 to just explain to me how it does that?
13 Li ke, we know the cost to put in these
14 2-inch trees.
15 M hmm
16 How does it then calculate the 20-inch or the
17 20-year trees using this?
18 VWll, you' re going to have years to parity
19 first. You have your installation -- first
20 you're going to establish, Well, how many
21 trees are we putting in. GCkay. W're going
22 to put in a 2-inch tree. Then what are the --
23 what is the installed cost, getting that grand
24 total. It's a spreadsheet. | can't really
25 describe it just sitting here. It's an Excel
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1 spreadsheet.
2 But then your key is, how many years is
3 It going to take to grow a silver maple or red
4 oak -- those are both going to be radically
5 different -- to that 20-inch size. So
6 supposi ng you say it's going to take 20 years
7 to grow. Well, that cost is conpounding --
8 your installed cost is conpounding to alter in
9 that tine.
10 Q Based on the interest rate?
11 A Yes. And the values will conme up very, very
12 close to where you would be otherwse if you
13 go through different methods. But it gives a
14 nore tangi bl e way of approaching it that
15 peopl e say, Ch, that nakes sense to ne because
16 | can see a 2-inch growing to this 20-inch
17 tree.
18 And it could be argued, Well, why did you
19 choose 20 years? Okay. Wat would you |iKke;
20 25, 17? So you try and use your professional
21 judgnent. And then you have your naintenance
22 costs on top of that; your delivery costs, the
23 cost to grind out the stunps if they're still
24 there, and all those other costs, and that
25 goes into a bottomline item
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1 Q Raght. Page 191
2 So it looks like, fromthe form there's
3 the subject tree, which you put down the
4 i nformation on the subject tree.

5 A Mnhmm if it exists.
6 Q The one that's either mssing or maybe it's a
7 tree that needs to be repl aced.
8 A NMnhmm
9 Q Then the replacenent tree is what you're going
10 to be obviously replacing it wth.
11 A, Mm hmm
12 Q And then the calculations, 9 is what you were
13 tal ki ng about, right; the years to parity?
14 A, Mnhmm
15 Q You need to say yes. Sorry.
16 A Yes.
17 Q And sointhis -- let's apply this roughly to
18 t he | egacy oak.
19 So the | egacy oak woul d be the subject
20 tree, right?
21 A Yes.
22 Q If we were using this?
23 A Yes.
24 Q So what would be the replacenment tree? It'd
25 be anot her oak, presunmably?
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1 A It's easiest if you go with a simlar spegﬁggez
2 It's not necessary, but it's easiest if you
3 do.
4 Q And so what -- let's say this tree was goi ng
5 to be replaced. Wat would it be replaced
6 w th; what size tree?
7 Is that up to the owner or is that
8 sonething that is recomended by the arborist?
9 A Again, depending upon the nethod used, you can
10 go to the | argest reasonably avail abl e
11 transpl antabl e tree.
12 Q ay.
13 A So you can get a red oak haul ed out of
14 Maryl and, all the trucking costs and
15 everything el se that goes into it, and that is
16 going to be X nunber of dollars, or you can
17 grow a tree.
18 Q Ckay. And then the years to parity, you have
19 to figure out -- whatever tree you select for
20 your replacenent tree, you have to figure out
21 how many years that needs to grow to be the
22 same age or size --
23 A. Correct.
24 Q -- as the tree you're replacing?
25 A. Correct.
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1 Q Andis it age or size or a conbination of rage i
2 bot h?
3 A No, it's going to be nore of the -- it's not
4 the age. It would be nore the size.
5 Q The size?
6 A To the size.
7  Q Ckay.
8 A Sothereason | say that it's best to stick
9 close to your species is that if sonebody were
10 to say, Well, we'll give you a poplar, which
11 can grow to 20-inch in, you know, eight years.
12 But it's |like that's, you know -- so anyway,
13 that's splitting hairs. But generally, you go
14 type for type.
15 Q Cot it.
16 So this technique could be used to figure
17 out the replacenment cost of the oak tree at
18 Issue in this case; is that fair to say?
19 A It could; it could.
20 Q Okay. Turn to Exhibit 39.
21 MR, HARRI NGTON:  39.
22 MR. BOPP: No, that's 40.
23 MR. HARRI NGTON:  39.
24  BY MR BOPP:
25 Q I'll ask you if you' ve ever seen this before.
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1 A | have not seen this photograph, no. rage i
2 Q Do you have any idea whose truck that is in
3 the picture?
4 A | do not. | do not know whose truck that is,
5 no.
6 Q | wll represent to you that that is one of
7 t he defendant's trucks.
8 Do you know whether that is a so-called
9 tri-axle?
10 A It doesn't appear to be, but | can't see al
11 the -- the body is in the way. | can only see
12 two of the axles. You can't see a third axle
13 t here, but --
14 Q I'mnot even --
15 A Tri-axle, neaning three sets of wheels across
16 t he back end.
17 Q Ckay. |If this truck were to be driven near or
18 around the | egacy oak tree, | think it's fair
19 to say that it would seriously conpact the
20 soil and damage the root system of the tree;
21 Is that fair?
22 MR LIBERVAN: (Object to form You can
23 answer .
24 A Yeah. Actually, that's sonmething that |
25 poi nted out when I first |ooked at the tree;
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1 was what's interesting is that, obviously, ygﬁem5

2 don't want any vehicle driving over the root

3 systens of your trees. |It's kind of an out of

4 sight, out of mnd. Roots are down there

5 sonmewhere so people think, Ch, ny car is

6 certainly not hurting anything.

7 But cars with narrow wheels, a van --

8 which I'msure was just there nonentarily --

9 but narrow wheels quite often drive in deeper
10 than wi de wheels since they're dual. The

11 weight of the vehicle nay be such, but spread
12 over a platformof tires is dispersing weight.
13 So, for exanple, | was told -- | was told
14 by sonebody |ike -- an excavator, |'ll just

15 say, that a bulldozer -- a full-size bulldozer
16 causes | ess inpact than a Bobcat over the root
17 systemof a tree, and it was news to ne. But
18 he said the pounds per square inch applied is
19 so uniformy spread out that it causes |ess

20 | npact than our own |i ke Bobcat equi pnent.

21 And so | can't answer that question

22 accurately. It's not ny specialty. That can
23 be answered by sonebody, |I'msure, to say that
24  versus a van or a pickup truck or other

25 vehicles, what is the pound per square inch
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1 appl i ed underneath each wheel. That woul d be
2 the real question, and | don't know what that
3 s with wheels.
4 BY MR BOPP:
5 Q Ckay.
6 MR. HARRI NGTON: | do.
7 MR. BOPP: Thank you.
8 BY MR BOPP:
9 Q Let's take a look at Exhibit 40, please. [|I'm
10 going to ask you to take a | ook at that.
11 A Ckay. Yes, | recognize that as the subject
12 tree.
13 Q GCkay. Wuld you say that appears to be the
14 nost recent picture that we've seen of the
15 tree given what's happening with it?
16 A. It appears to be, yes. It appears to be.
17 Q And what do you note of significance about
18 this picture of the tree?
19 A Wll, it looks Iike nore bark is sl oughing
20 off. So there's greater height over here.
21 Q On the right side?
22 A Onthe right side; on the roadside stem And
23 yet it is remarkable the anount of vigor that
24 this tree is show ng for everything it's gone
25 through with this wound wood rolling in,
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1 cal I us tissue. raoes
2 Q And where do you see the wound wood rolling
3 In?
4 A It would be right in between the two stens as
5 t hey al nost cone in contact, |ike a couple of
6 snakes or ropes comng down. So it is still
7 showi ng signs of vigor. But certainly, nore
8 bark has sl oughed off, and the decay is noving
9 up -- up the stem
10 Q How about on the left-hand side? |[|'mjust
11 wonderi ng about the area where the bark is
12 sl oughing off. Al the way to the left, it
13 al nost | ooks |ike sort of just bare wood under
14 there, if you see where |I'mtal king about.
15 A.  Yeah, I'mlooking at that, and |'"'mtrying to
16 see -- | can't nmake out what -- perhaps was a
17 pi ece of bark pulled off right there just to
18 check on the tree? |'mnot pointing fingers
19 or anything, but sonetines people will just go
20 up and flip bark to see what's going on. And
21 it looks Iike a piece of bark was snapped off
22 there or maybe it just sloughed off. It |ooks
23 li ke maybe -- | don't know, but that is tough
24 to nmake out if that's tissue rolling in or if
25 It's just suddenly opened up to air right
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1 t here. rage
2 Yeah, | can't nmake it out in this

3 photograph. It's a little bit too far away --
4 unl ess you have a cl ose-up.

5 Q | don't, of that one.

6 Do you renenber the picture that you took
7 where you were pointing the pen at like a

8 whi ti sh-yell ow sh area?

9 A Yes; mmhnmm

10 Q Was that the sanme side of the tree as we're
11 | ooki ng at now?

12 A Yeah, that would have been that area in

13 between the two stens. | believe it was right
14 t here.

15 MR. LIBERVAN: You're referring to

16 Exhi bit 22; this one?

17 MR. BOPP:. Yes, thank you.

18 A It would have been right inthis -- so | don't
19 have my pen tip out, but it's that area right
20 there that | took a photograph of, | believe.
21 | want to say right in there.

22 BY MR BOPP:

23 Q So has that area changed col ors then?

24 A That was bright sunlight hitting that early in

25 the norning. Now the sunis -- this nust be
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1 an afternoon shot here. But actually, inpés.lge199
2 way, this shot is a better shot, even froma
3 di stance because of the shade that's now
4 hitting it. It exenplifies those annual
5 attenpts at rolling in because of the |ight/
6 dark. It also shows this a little bit better
7 down here, too, at the bottomof the picture
8 where we discussed is it aroot; is it
9 response growh. Um this piece down here.
10 But down low on the left side, also, there's
11 sonme response growmh comng in right there.
12 Q \Wen you say "right there,"” where are you
13 poi nting at?
14 A | was referring to that knee, so to speak, and
15 that little knee comng in right there.
16 Q Onh, | see.
17 A You know, what's weird about it is that it
18 makes nme wonder a little bit, given that, you
19 know, we're tal king about -- we're talking
20 about two i ndependent stens right here, and it
21 woul d be interesting to have seen, in the
22 past, what was in this spot; what was there.
23 Were there two small buttress roots, which
24 woul d make nopst sense because they're two
25 separate stens.
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1 So this is areally interesting areaiﬁgvﬁo
2 here because it's trying to see what nmay have
3 been in that location. WelIl, the other
4 pictures are varied. But let ne just -- 32.
5 This is kind of typical. You have two
6 stens conpeting, and they tend to -- the
7 buttress roots tend to go, you're there; I'm
8 going to go here. So they kind of flare away
9 fromeach other. There's not really enough
10 roomin this area here for -- it wouldn't be
11 one big buttress root. It may have been two
12 smal | ones kind of flaring away from each
13 other right in that spot.
14 Be cool to see an ol d photograph of the
15 tree and see what was in that spot. But it
16 was a long tinme ago when that -- whatever it
17 was -- | ooked like that.
18 Mm hmm
19 Ckay. | have sone nore general questions
20 for you here, M. Hughes. Have you ever
21 | ectured on or witten about the issues that
22 we' ve tal ked about today?
23 Have | ever lectured on then? No. | have
24 gone and taught classes up at U of Mine just
25 to talk to the horticulture and Sout hern M ne
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1 Community Col Il ege, but I"'mnot -- |'m not ???%n
2 |*' m not a published book arborist.
3 O any articles? Have you witten any
4 articles?
5 |'ve witten articles in -- for the -- for The
6 Forecaster, that type of thing, that were in
7 weekly while it was in business.
8 That's about it for The Forecaster?
9 What's the other one that's here? The Notes--
10 the Yarnouth Notes, before COVID took them
11 away.
12 In the prior case that we tal ked about at the
13 start of the deposition, you had your
14 deposition taken -- that was in Col orado you
15 had your deposition taken?
16 M hmm
17 |'msorry. | can't renenber.
18 Did you wind up saying you did testify at
19 trial?
20 Yes.
21 | don't know that | asked you this.
22 What year was that, approximately?
23 That woul d have been probably 2003.
24 And was that a tree valuation case; is that
25 what your role was?
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1 A MW role -- ny role in that was to, um -- Ipa\?\(/aazs02
2 subcontracted by property valuators to provide
3 a value of the trees that would have to cone
4 out. They were very, very large trees that
5 woul d have to cone out to make way for an
6 expanded intersection. So it was to be added
7 to their property valuation for the whole
8 site. That was ny role.
9 Q Wis it akin to a condemmation proceedi ng?
10 A It was -- they were not fighting the -- as |
11 remenber, the property owner -- they were
12 directly at a very busy intersection. They
13 were not fighting the loss of the trees so
14 much as, um trying to establish value for
15 their entire site and how that would di m nish
16 their value, both in land -- you know, this is
17 Boul der, Col orado; very high dollar land --
18 the | oss of land, conpensatory for that, and
19 then the loss of the trees for conpensation
20 for that.
21 Q And do you know if the other side had a
22 conpeting expert?
23 A Yes, they did.
24 Q And was there a decision that was issued after
25 the trial?
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1 A Yes; nmm hmm rege s
2 Q Do you know how it canme out on the tree
3 val uation issues?
4 A It was -- the tree -- the property val uation
5 really was a left field -- canme out of left
6 field because the property wasn't -- it was a
7 residential property. Both had a |arge
8 resi dence on it, but what the site was could
9 be assuned to be highest and best use, which
10 could be a hotel.
11 So the value went from-- we were val uing
12 a house -- not nme -- not the house, but the
13 trees. So our valuation was here, and it cane
14 in sky high as if it were, you know, Enbassy
15 Suites. And then, of course, you know, the
16 val ue of the trees shot through the roof.
17 So that was -- it was a surprise to the
18 property valuators, but it's sonmething -- the
19 hi ghest and best use can be done, so they got
20 it. As far as | know, it happened.
21 Q Yeah. And you were on the state's side?
22 A | was representing -- yes, Maine -- the
23 Col orado DOT; CDOT.
24 Q And their general goal was to try to get as
25 |l ow a value -- | ow defensible value as they
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1 could; is that fair? rege 2
2 A Yes, they -- they were shocked because | --
3 you know, they assuned that trees -- these
4 trees were old and not worth, you know,
5 anything. And | cane back with, you know, a
6 value that was quite a bit nore than that, and
7 they only found out later that they're worth
8 even nore than that. So it was a | esson al
9 the way around for everybody invol ved.
10 Q Yeah, it sounds like it.
11 Have any of your |icenses or
12 certifications ever been suspended or revoked?
13 A No.
14 Q \Wat percentage of your work tinme is spent
15 bei ng an expert w tness?
16 A An expert w tness?
17 Q Right.
18 A Well, expert witness would nean in court?
19 Q Yeah, involved in litigation like this.
20 A Wll, as far as in situations that could go to
21 court but get resolved, | would say at this
22 poi nt, probably two to four percent.
23 Q So what's the other 96 to 98 percent of your
24 work tinme spent doing?
25 A My other 90 -- or another probably 60 percent
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1 of mne is in plant health care; so in tﬁ%ﬁzm
2 treatnents and nmanagenent of insects and
3 di seases.
4 Q And then the bal ance?
5 A That would be in the general tree work and
6 | andscape as well. Landscape is probably
7 anot her 20 percent. So general tree work is
8 probably about 15 percent at this point in ny
9 life, for obvious reasons.
10 Q By landscape, do you nean | andscape design?
11 A Design and installation, yeah. Yes.
12 Q Have you relied upon any witten materials
13 such as a treatise or other publication in
14 support of your concl usions or opinions that
15 you woul d consider to be authoritative on the
16 subj ect matter about which you're testifying?
17 A Probably the information that | go to nost
18 often is authored by Al ex Shigo.
19 Q SHI-GO
20 A.  Yes.
21 Q And do you know his credential s?
22 A He's no longer with us, but he was kind of
23 ternmed, you know, the father of true
24 arboriculture. He published his books from
25 his research in the '80s and '90s and was
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1 speaki ng, you know, all over the country. H?iﬁm
2 stuff -- his materials still hold up very
3 wel | .
4 Q Are there any titles that you can recall of
5 wor ks that he's witten?
6 A Um two books. One is called Touching Trees.
7 Another is the Arboriculture -- | think it's
8 basically called Arboriculture. But | can
9 pull themup or give you the references on
10 t hat .
11 Q Have you worked with Attorney Liberman before?
12 A No, | have not.
13 Q And, again, not trying to get into any
14 specifics of the contents of conmmunications
15 that you've had with Attorney Liberman, but
16 did you -- what did you do to prepare for your
17 deposition today?
18 A The main thing | tried to do today was -- |
19 was kind of torn because as this kind of
20 dragged on -- the dating this thing -- | was
21 kind of torn because | had wanted to al nbst go
22 back out and do another visit to the site. |
23 don't spend a lot of tine up in Edgeconb. But
24 | didn't want to do so without going with Jon,
25 and | didn't feel like that would be
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Page 207
1 appropri ate.
2 But it would have -- so what | tried to
3 do -- to answer your question -- was just
4 mental |y put nyself back there and renenber
5 every bit that | could about the tree and --
6 fromthe 12 photographs that | had -- to get a
7 feel for ny first inpressions of the tree.
8 Because that -- quite often -- for ne
9 anyway -- ny first inpressions are inportant
10 before | discuss things and before other
11 things kind of nuddy the waters a little bit.
12 So | tried to recall that as best |
13 could. As you could see, | didn't have -- |
14 didn't take a bunch of notes on this case.
15 wanted it -- it was nore of a verbal neeting
16 that we had, and so | didn't have a report to
17 go off of.
18 Q Ddyou neet with Attorney Liberman to prepare
19 for this deposition?
20 A Yes, mm hmm
21 Q How many tinmes?
22 A One tinme, at his office.
23 Q And how long was that?
24 A, One and a half hour.
25 Q Was anyone else there or just the two of you?
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1 A It was just he and I. rage %8
2 Q Did you review any docunents during those
3 sessi ons?
4 A No. W nore or less talked -- tal ked and
5 di scussed the deposition and di scussed the
6 tree, discussed the case; but we did not go
7 into pulling out photographs and all of that.
8 Q Did you discuss potential questions you m ght
9 be asked during this deposition?
10 MR. LI BERVAN: | object because now we're
11 getting into the content of my comuni cati ons
12 Wi th him
13 MR. BOPP: Fair enough. If we can take
14 just a two-m nute break.
15 (A break was taken.)
16 MR. BOPP. | amdone with ny questions.
17 Thank you, M. Hughes.
18 THE DEPONENT: Ckay.
19 MR. LIBERVAN: Thank you. | have no
20 questions. W can read and sign.
21 (The deponent will read and sign.)
22 (The deposition concluded at 4:15 p.m)
23 ok x % *
24
25
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1 STATE OF MAI NE Page2?
2
3 I, Lynne M Morrison, a Notary Public in
4 and for the State of Maine, do hereby certify that
5 pursuant to notice there cane before ne on Apri
6 25, 2024, the foll ow ng-named person to wt:
7 M CHAEL R HUGHES, who was duly sworn to testify
8 to the truth and nothing but the truth; that he
9 was t hereupon carefully exam ned upon his oath and
10 hi s exam nati on reduced to witing under ny
11 supervision; that this deposition is a true record
12 of the testinony given by the w tness.
13 | further certify that | am neither
14 attorney nor counsel for, nor related to, nor
15 enpl oyed by any of the parties to the action in
16 whi ch this deposition is taken, and further, that
17 I amnot a relative or enployee of any attorney or
18 counsel enployed by the parties hereto, or
19 financially interested in this action.
20 I N WTNESS WHEREOF, | have hereunto set ny
21 hand this 14th day of May, 2024.
22 =4y
23 1”vs-%?r. ,;ﬁé/ higﬁ44;¥“\
Lynne M Morrison
24
My Comm ssi on Expires
25 April 4, 2026
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1 CHANGES AND S| GNATURE

2 WTNESS NAME: M chael R Hughes, 04/25/2024
3 PAGE LI NE CHANGE REASON
4

© 00 ~N o o

10
11
12
13
14
15
16
17
18
19

20 |, Mchael R Hughes, have read the foregoing

21 transcript and hereby affix nmy signature that same is
22 true and correct, except as noted above.

23

24

25 Mchael R Hughes Dat e
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