








Constitutional Orders
How do constitutional theory and text intersect with practice? How does practice shape or reshape
constitutional text, or text and theory determine practice? What are the roles of popular forces in
constitutionalism? We are particularly interested in exploring those issues in ways that move
constitutional study beyond the simple dualism of nation-state and citizen.
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Administrative Action and Student Free Speech

Two cases regarding students’ right to speech, and when school administrators can restrict student speech, have been decided
recently by the Third Circuit Court of Appeals in Pennsylvania. Both cases deal with students’ creations of fake MySpace
profiles, the content of which derogated school officials.

The first case, J.S. v. Blue Mountain School District (2010), concerns an eighth grade student, J.S., who was angry at having
been disciplined for dress code violations and in response used her parents’ computer to create a MySpace profile of her
principal “which alluded to his interest or engagement in sexually inappropriate behavior and illegal conduct” (at 42). She was
subsequently suspended for the profile. The Court found that the profile “threatened to substantially disrupt” the school (at
42), and concluded “that the school district did not violate J.S.’s First Amendment free speech rights by disciplining her for
creating the profile” (at 4). The Court further concluded “that the Constitution allows school officials the ability to regulate
student speech where, as here, it reaches beyond mere criticism to significantly undermine a school official’s authority in
challenging his fitness to hold his position by means of baseless, lewd, vulgar, and offensive language” (42).

The second case, Layshock v. Hermitage School District (2010), also concerned a student, a high school senior, who created a
fake MySpace profile of his principal. In this case, the student used his grandmother’s computer. In response, the school
punished the student with suspension and other restrictions. The School District’s main argument was that the student’s “cut
and paste” of the principal’s photo from the District’s website constituted entry into school property and created a nexus
between the student’s off-campus expressive conduct and disruption of school. The Court rejected this argument, and found
no authority that would support punishment for creating such a profile” as the student created (at 47). The Court held that the
student’s “use of the District’s web site does not constitute entering the school, and that the District is not empowered to
punish his out of school expressive conduct” (at 48).

(There are also additional concerns at stake in both cases, including the parents’ Fourteenth Amendment rights to due process
and liberty interests the raising of their children, but I will not address these issues here. The decisions are worth reading for
the Court’s reasoning and holdings on these points.)

Both panels found that students’ non-disruptive behavior is protected under a Tinker analysis (Tinker v. Des Moines
Independent Community School District, 393 US 503 [1969]). The critical distinction between J.S. and Layshock seems to be
the connection of the off-campus conduct to disruption of school. The Court found that J.S.’s off-campus behavior caused
disruption, while Justin Layshock’s behavior did not. This distinction accounts for the divergent findings regarding the
constitutionality of the school districts’ administrative actions against the students.

Although there is settled law on students’ right to free speech, most recently adjudicated in Morse v Frederick (551 US 393
[2007[), the Supreme Court has yet to rule on student internet speech. These cases, and others like them, are therefore
important constitutional milestones, and it is likely that the Supreme Court will soon begin to adjudicate internet speech
cases. It is a good time for us to be thinking about issues of speech (and other liberties) vis-à-vis administrative action, and the
status of constitutional protections of speech in the internet era.
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Michael Simpson, from the National Education Association’s Office of General Counsel, writes about the two decisions and the
paired issues of student rights regarding off-campus speech and the extent of students’ right of free speech on the internet.
The article can be found here (although I believe issue can be taken with Simpson’s conclusions regarding J.S.).
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Review of Pagan Kennedy, The Secret History of the Rape Kit, posted to NetGalley July 24, 2024.  
Link  
 
I need you to read The Secret History of the Rape Kit, because it’s essenHal. Like most true crime stories, 
the “facts” about the origins and biography of the rape kit are a maLer of indifference to most. The truth 
of these stories lies in the beliefs we carry, regardless of the veracity of those beliefs. Kennedy has done 
a great service by resurrecHng the life of Marty Goddard as innovator and driving force behind the rape 
kit and restoring her to Hmely recogniHon. The book slots well into current important conversaHons and 
it deserves to be read and talked about. It’s smart, compassionate, well researched and reported—and 
infuriaHng. How dare we forget the creator of something as vital as the rape kit? And how dare we turn 
away from the evidence it generates? 
 
What, then, do we owe to those who survive sexual violence? What do we owe to the women 
innovators among us, overshadowed by men of lesser skill and intellect, but more rapacity? This brilliant, 
heartbreaking, necessary book capHvated me immediately and does excellent, important work to define 
some of the key failures of thought, policy, and pracHce that led to Marty Goddard’s virtual 
disappearance and to the squandering of opportuniHes to address sexual crime by discarding mounds of 
evidence over years and decades. These failures are not done wreaking their havoc and imposing human 
costs; Kennedy brings these forward with care and a honed sense of ire. 
 
The interpolaHon of the author’s own experiences with Goddard’s struggles, and with the challenges of 
digging up such a worthwhile cold case of innovaHon and foresight, is incisive. Kennedy brings strong 
empathy to compelling storytelling and an eye for nuanced detail that adumbrates a hidden figure, one 
whose importance should never have been lost. The wriHng is graceful, and one gets a strong sense of 
the tempered relentlessness not only of Marty Goddard, but of the author herself, chasing ghosts that 
haunt them both. 
 
There is an urgent need for exploraHons of the myriad ways the legal system has consistently 
undermined jusHce – ignoring and pathologizing rape vicHms, warehousing and forgeZng rape kit 
evidence, disregarding forensic failures – and the Secret History of the Rape Kit is a welcome addiHon to 
this growing body of work. It also goes some way to address other legal and civic failures by taking head-
on the misdirecHon of recogniHon that Marty Goddard – and all the unsung heroes like her – endured. 
Kennedy offers a well-Hmed cry to policymakers and others to take these failures seriously and take 
steps to correct the errors of evidence and address systemic biases that create and perpetuate injusHce. 
 
Kennedy interweaves histories – of innovaHon, criminal jusHce, police procedure – and biographies – of 
Marty Goddard, of the author herself, and, importantly, of the rape kit as intellectual property, social 
object, and evidenHary tool – to convincingly document and illustrate why failures of procedure and of 
aLribuHon are so costly at so many levels. If you care about jusHce, stolen ideas, systemic indifference to 
women’s experiences of violence, and the outcomes of a threadbare approach to forensic evidence, read 
this book. 
 
 
 

https://www.netgalley.com/book/364774/review/1170649

	Catey, Public Health, in The British Empire-A Historical Encyclopedia
	2016 Catey, Public Health, in The British Empire_ A Historical Encyclopedia
	public health 2
	public health 3
	pubilc health 4

	Catey_Admin-Action-Student-Free-Speech
	Catey_Review-of_Kennedy-SecretHistoryoftheRapeKit_NetGalley_2024-07
	Jesus the Messiah
	Jesus the Messiah
	content
	content (1)

	content (2)

	SAMPLE_Decolonizing Mind Sciences
	The Old Testament in Eastern Orthodox Tradition_OUP_2014



