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How can the rule of law
reduce poverty and foster

Anthony Peter
Njau
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Salaam, Dar es Salaam

paixnelmondo@
gmail.com

economic growth?

Introduction: setting the discourse

This essay is, in part, a portrait of a man

called Daniel. He is 28 years old, and the sole
breadwinner of his household, averaging
US$1.90 a day from his job as a security guard
for himself, his wife and four children. Poverty,
though happily not absolute, is a constant
shadow over his life and is beyond the moral or
political facets (left- or right-wing) that always
have an effect on national and international
development programmes and policy
discourses, as well as in the media.! For Daniel,
itis a human phenomenon: there is nothing
formal or positive about it. He is an ordinary
man from almost any developing country.

Using indices such as the Human
Development Index (HDI) and the
Multidimensional Poverty Index of the United
Nations Development Programme (UNDP), we
know that the less developed countries are those
worse off; regionally, with some exceptions, the
rule is that developing countries have larger
populations living below the poverty line with
a purchasing power of less than US$1.25 each
day. With around 65 cents a day more than this,
Daniel is therefore one of the lucky few.

Daniel rents a small, single room, where
he stays with his family, and hates rent day, as
most days there is nothing left to pay. They had
owned land before, but a government land
acquisition programme to build a new road
(that hasn’t yet materialised) has left them
with a small amount of compensation that has
long since been spent. The class action against
the decision to evict them from their land has
been in the courts for nearly six years and is a
constant drain on his meagre income. He tries
not to be bitter.

Studying him, I am disillusioned and see that
poverty is not a one-dimensional topic; it has
branches, more like symptoms, such as a lack
of basic health and other human needs such
as food or shelter, along with ‘deprivations of
choice and opportunity’® such as inequality
in gender or education, which need not be
visible to be any more valid. And it is not only
about the lack of income: many families with
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able-bodied working members, like Daniel,
manage to rise above the poverty line but are
still be considered poor. Others, often drop
down again to a level that barely qualifies as
subsistence.?

Daniel imagines his country’s legislature
sitting down to pass a new bill into law. As one of
the separate powers of state, the legislature has
a duty to operate under the doctrine of the rule
of law, a concept popularised by the Victorian
jurist, AV Dicey, and studied by every first-year
student in law faculties the world over.

The theory can be interpreted and
reinterpreted, and has been by many theorists
and organisations such as the World Justice
Project and the International Bar Association.
The International Commission of Jurists
has taken it to mean that the core idea of
governance is that the state must also follow
legal principles, such as no one being above the
law, regardless of status.* This can also mean,
in the words of the World Justice Project, that
the government has a duty ‘to establish social,
economic, educational and cultural conditions
under which his legitimate aspirations and
dignity may be realized’.®

There are four universal principles
underlying the doctrine of the rule of law and
encompassing a duty of the state to ensure, inter
alia:
¢ accountability of the government and its

institutions under the law;
¢ a clear promulgation and application of laws;
e the fair and efficient enactment and
administration of the law; and
e the timely and independent delivery of
justice.’
The office of a member of parliament, for
example, therefore purports a higher calling
as a representative citizen voted into office:
implicit to the office is a duty to tackle the
nation’s deepest issues, of which poverty
reduction is one of the most important, at least
in the eyes of the author. As such, the judge’s
bench, too, should be warmed with fervour,
to protect socio-economic rights, especially in
administrative and judicial review processes.
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This stately obligation, for all organs, is
reflected in international law whereby —starting
with Article 2(1) of the International Covenant
on Economic, Social and Cultural Rights —
contracting states have an obligation to take
‘all appropriate means, including particularly
adoption of legislative measures’ to ensure and
respect the rights of those therein enshrined.
This raises the question whether there is a
right against poverty, notwithstanding that the
Covenant does provide a right to an adequate
standard of living, to a standard of physical and
mental health as well as to education. These
principles address some of the most harrowing
effects of poverty on families, and on society.”

The UN Millennium Declaration forms the
international community’s expression of intent
to do something about some of the world’s worst
problems, and there we find poverty reduction as
the primary goal under Article 19. This soft law
specifically targets income poverty, hunger and
water sanitation, among other things.

Like John Locke —a 17th century
philosopher who, in his time, concerned
himself with government by consent — a
jurisprudential reflection on the use of the law
for poverty reduction, rather than reviewing
different schools of thought, should, in the
opinion of the author, take a more holistic
approach to ascertain and ensure the basic
needs of the individual are met, which are
protected as economic, social and cultural
rights. Their improvement would surely result
in the economic betterment of the poor.®
Yet, this is seldom done.

The idea that law has the potential to
influence society is self-evident. As a scheme
or a collection of binding rules and statements
imposing rights and obligations, positive or
negative or just setting out how things are to
be done, this reformation machinery is limited
in scope only by the speed at which it passes
through parliament and, depending on the
legal system of a country, is amenable to judicial
law-making and review (I am referring to the
English common law legal system).

The thing to remember, in my view, is the
individual: Daniel. Having a concept of the
person is, I believe, very important. Daniel’s
story is just one of many. And, in almost
every developing (and, in some instances
developed) nations, having a framework where
the interests of the populace are placed above
those of government, and where no one can
act arbitrarily and all are subject to the law, is
paramount. This brings into focus what can
serve as an indicator of such a state of being —
the rule of law.
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Indicators of the rule of law

Despite the wide definition of the term, there
are several factors that are considered aspects
or measurements of the rule of law. These
include limited government powers, an absence
of corruption, order and security, fundamental
rights, open government, regulatory
enforcement, civil justice, criminal justice and
informal justice, as stated by the World Justice
Project and widely accepted.’

Itis these elements that touch the daily lives
of citizens and other actors; for example, the
existence of secret state contracts in mining that
facilitate the expropriation of a nation’s natural
resources or the requirement of paying a bribe
or ‘facilitation fee’ to access even the most basic
social services, such as the ability to see a doctor.
And it is within these factors that the potential
lies for addressing poverty reduction and
fostering economic growth.

It goes without saying that the nexus between
improvements in the rule of law is correlated
to areduction in poverty and improved well-
being of the people. The author notes the
Governance and Social Development Resource
Centre (GSDRC) report Evidence on Rule of Law
Aid Initiatives," reporting, inter alia, that there is
a relationship between ‘strong institutions and
economic growth’ but that this relationship is
‘complex and unknown’.

It also reports that other factors conducive to
poverty reduction include property rights, the
enforcement of contracts, the localisation of
processes, access to law and strong institutions,
especially that of an independent judiciary,
among other factors; these enable a building-
up of the environment, socially and/or
economically, which leads to the reduction of
poverty."!

For the purposes of this essay, the foregoing is
assumed to be true; beyond that, common sense
speaks to a positive correlation.

How can the rule of law reduce poverty and
foster economic growth?

To the author, reducing poverty and increasing
economic growth are two similar but distinct
objectives. Some economies have witnessed
economic growth as measured by an increase
in GDP but have flat-lined or have even seen an
increase in poverty, an assertion substantiated
by research conducted in Azerbaijan, which
concludes with recommendations that the
development of the rule of law be used as a
strategy to combat poverty.'

Therefore, we are looking at two things.
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Having met Daniel, and understanding

that poverty and the rule of law are
multidimensional subjects, the difficulty is in
providing examples of how the rule of law can
reduce poverty without sounding generic or
regurgitating the salient features of each. So,
instead, I imagine myself in our portrait’s shoes
and attempt to answer from that perspective.

I'am sure it should start with his seized land
and properties. If we could trace where it all
started to go wrong, this might be it. Thisisn’t a
discussion of whether it was illegal as such, since
the government was legally empowered by the
very same law, under statute, for compulsory
land acquisition.

This would seem contrary to David’s
fundamental rights, specifically his property
rights and, however distinguished his scenario
is, there is an underlying message that there was
aneed for due process, for equality in treatment
and a guarantee of fundamental human rights.

This extends, moreover, to the civil court
case filed by the residents affected by the land
grab, which has lasted for years. It shows a
situation where the interests of the people are
subjugated, unnecessarily and, perhaps, unfairly
to those of the state. And it shows a situation of
an overreaching executive.

How the rule of law in this case could have
helped reduce Daniel’s poverty is by ensuring
that the above didn’t happen without a non-
governmental check and only as provided
under law. At another level, some may say that
the content of the law itself is immaterial, but
I beg to differ, especially in respect of laws or
executive undertakings that infringe upon the
individual.

I submit that things would be a lot better
in a climate where Daniel could quickly and
effectively challenge the government’s decision,
without resorting to corruption,without fear of
being evicted and his property rights violated,
without facing impediments to his search for
justice, and without having to pay impossible
amounts in bribes and legal fees.

This monologue takes me back to the
factors as stated by the World Justice Project
and expounded upon by sub-factors in the
aforementioned 2013 index,'® where satisfaction
of them raises the standards of well-being and
indirectly leads to improvements in poverty.

And I imagine a situation where Daniel still
has his property. The rule of law in this instance
could have helped ensure that his property was
protected through the enforcement of contract
(fundamental requirements for any investor),
and the absence of corruption as a silent tax on
enterprises.
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Ending the discourse

I imagine Daniel participating in that
consultation process on how the rule of law
can help him and his family, lifting them out of
poverty and achieving the dream of prosperity.
I see him as the head of his family, the smallest
of social units. And I do worry that his answers
would be nothing like what has been presented
in this essay. I return to the conception of the
person that I believe is lacking from much of
the current discourse and literature review,
particularly in respect of poverty reduction.

However, at the end of the day, I hope to
have shown that the rule of law, in its distinct
sense, can help to reduce poverty and foster
economic growth. In practice, especially in
African countries, third-party interests cloud
the issues and such progress is often slowed
or even reversed. The role of projects such as
those run by the United Nations Development
Programme (UNDP) or the World Justice
Project and other non-governmental
organisations helps to provide civil society
intermediation that would otherwise not be
achieved.

Daniel is still waiting for that consultative
process.
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How can the rule of law
reduce poverty and foster
economic growth?

conomic growth may be defined as an

increase in the capacity of an economy to

produce goods and services, comparing
one period of time to another.' This essay
explores the link between economic growth
and the rule of law in the alleviation of
poverty. Over time, different notions of
the meaning of the ‘rule of law’” have been
exploited. It is perhaps from this confusion
that we see the significance of discussing
how the rule of law can promote economic
growth. For the reason that many conceptions
of this doctrine exist, a particular theory
ought to be analysed in order to establish the
link between these concepts.

Economies around the world have
established effective institutions for
promoting economic growth. Reforms in
the implementation of institutional law
in developing countries have often been
overseen by bodies such as the World Bank
or the International Monetary Fund. These
two organisations have sometimes been able
to secure improvements by conditioning
financial assistance to developing countries.

Government and non-government agencies
have also promoted rule of law initiatives.
Economists, through their economic studies
on the relationship between the state of
legal institutions and economic growth in
developed and developing countries, have
also endeavoured to delve into the link
between economic growth and the rule of
law. The rule of law has become important in
economics.?

The interest in this nexus between the
rule of law and economic growth and the
exploration of its validity is what was referred
to as the ‘law and development movement’.
This led to developing countries devoting
significant resources to reform their legal
institutions to enshrine the rule of law. The
scarce resources used in implementing the
rule of law are found elsewhere, warranting
their use in development for the rule of law.
To affirm its use in the advancement of the
rule of law and, consequently, of economic
growth, measurable benefits need to be
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observed. Economic growth, as a result, can
be said to be one of these benefits.

It should be noted, however, that
promotion of economic growth was not the
primary purpose for which the rule of law was
developed. Historically, the creation of a state
of liberties and freedoms, not the promotion
of economic growth, was the concern of rule
of law theorists.” While the rule of law may
be helpful in building the basic framework
to support a market economy, legal reforms
alone are inadequate to address the economic
growth problem in developing countries.
Itis only when coupled with other
institutional reforms, formal and informal,
that the rule of law has discernible benefits
for economic prosperity.*

The United Nations Secretary-General
defines the rule of law as:’

‘A principle of governance in which all

persons, institutions and entities, public

and private, including the state itself,

are accountable to laws that are publicly

promulgated, equally enforced and

independently adjudicated, and which

are consistent with international human

rights norms and standards. It requires,

as well, measures to ensure adherence

to the principles of supremacy of law,

equality before the law, accountability to

the law, fairness in the application of the
law, separation of powers, participation

in decision-making, legal certainty,

avoidance of arbitrariness and procedural

and legal transparency.’®
The rule of law embodies the basic principles
of the equal treatment of all people before
the law, fairness, and both constitutional and
actual guarantees of basic human rights;
it is founded on a predictable, transparent
legal system with fair and effective judicial
institutions to protect citizens against the
arbitrary use of state authority and lawless
acts of both organisations and individuals.”

Two theories have been developed in this
regard: the Narrow Conception and the
Broad Conception. The former rationalises
the implementation of an institutional
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framework for protecting citizens against the
arbitrary exercise of the state’s powers. The
latter, on the other hand, is an expansive
concept, inextricably linked to liberty and
democracy. It stresses the importance of
guaranteeing and protecting basic freedoms
and liberties for individuals and guaranteeing
democratic representation. It is important
to examine these concepts in detail. It is also
important to note that these facets include
security of the person; security of property
and the enforcement of contracts; checks on
the government; and checks on corruption
and private capture. These elements of the
rule of law, as mentioned above, each operate
interdependently to promote economic
growth, as will be discussed below.

The rule of law endorses the supremacy
of law as opposed to the supremacy of
government, the individual or individuals.
The ‘law’ in this regard is in relation to the
supreme law of the land, often referred to as
the constitution. Other laws subordinate to
it, such as customary law, common law and
case law, to the extent they are consistent with
the constitution are also embraced. Many
countries have enshrined this aspect into their
constitutions, thus embodying the rule of law.
Article 2 of the Constitution of Uganda,® for
example, brings out the supremacy of the
constitution in regard to all matters in the
country. Itis thus only logical to assert that a
legal framework operational on this doctrine
should guarantee fairness in regard to laws
relating to the economy. Where redress is given
fairly and equally, and thus where no man is
above the law, the economy is said to grow with
the creation of conditions that foster business
development. Entrepreneurs and business
owners are thus self-assured, as the laws
governing the establishment of their businesses
and the relationships therein are clear.

Not only does the supremacy of the law
secure the protection of individuals and
basic political and human rights in placing
these individuals equally before the law,
it also provides stability and predictability
in economic affairs required for these
entrepreneurs to enter into business. It does
this by ensuring that policies are in
conformity with the rule of law. If indeed
the law was secondary, many discretionary
and ad hoc decisions by the judiciary in
favour of individuals would cultivate instability
in the economic environment. With this
said, it is clear that business relations are
typically regulated by the interaction of
formal and informal norms. That is to say,
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certain laws have been enacted to control
business relations and it is consequently due
to this control that the business sector is seen
to advance. Such laws include, but are not
limited to, those in relation to contracts, the
sale of goods, companies, employment and
labour. Accordingly, it is prudent to note
that, if all individuals were not subject to
these norms, economic retardation would be
evident owing to the lack of a well-built system
for the promotion of the economy.

Similarly, the rule of law propounds
that formal or procedural justice should
be construed from the legal sense rather
than external factors such as politics,
morals or religion. To expand on this, one
ought to put in mind the justice system in
its implementation of laws governing the
running of the economy. If these laws were
influenced by other factors, especially politics,
as often observed in developing and least
developed countries, not only would certain
sectors of the economy be favoured but,
also, the favoured portions would be seen
to grow, leaving other parts of the economy
behind. Consequently, the imbalance created
leads to the inadvertent disintegration of
the economy, especially since the favoured
fractions are often marginal.

The rule of law furthermore ensures that
the rights and freedoms of individuals are
protected by the state. This is by laying down
norms for the protection of inherent rights.
These include rights such as the right to life,
to self-determination, the rights of freedom
of speech and expression, and others. For
the reason that the rule of law sets the law
as supreme, these standards are subject
to respect by all individuals, whether law-
makers or law-abiders alike. Consequently,
entitlements such as property rights and
the freedom of contract embodied in the
rule of law foster conditions of economic and
social progress and development as many
people, with the realisation of their rights,
venture into economic activity.

The doctrine often referred to as the
independence of the judiciary is yet another
component of the rule of law. It is critical
to economic development as high courts
enforce contracts and protect property. This,
in turn, encourages investment, as many
people feel secure enough to put money into
businesses that develop the economy. It is
sometimes argued that the independence of
the judiciary is a consequence rather than
a cause for economic development. This
may be because the competent role of the
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judiciary in enforcing contracts and property
rights is often ignored.

Equality before the law is another facet of
the rule of law that ought to be explored in
its relation to economic growth. This element
simply asserts that every person should be
treated equally before the law. Many norms,
often described as inherent rights, have
been enforced in the laws of various nations
—including the right to a fair hearing, the
right to legal representation and other rights.
Any such person brought before the law
is subject to these rights. Many developing
and less-developed countries, however, have
sadly resorted to selective justice. This vice,
also known as selective prosecution, is where
the justice system discriminates in its trial
processes, choosing those against whom it
will take action. This mentality is habitually
associated with corruption. Accordingly, the
populace loses trust in the government created
to represent it, and consequently resorts to
fraudulent and dishonest ways to get along. In
this regard, it is palpable to state that, where
there is crime, there is slower development.

With equality before the law, however, a
clean system is observed, as justice is attained
through the accurate and correct means
of the law. With the right people working
to develop the economy — and the wrong
people rightfully behind bars — an economy
can grow without these hinderances. This
is evidently discerned from the comparison
between developed countries and those
least developed, or developing. The former
countries are characterised by effective
justice systems, and the latter clearly depict
corruption, inequality and unfairness.

The rule of law is thus the linchpin to
eradicating corruption, crime, inequality
and poverty, some of the main problems
plaguing developing countries globally,
such as Jamaica.’

Essentially, accountability before the law
embraces the notion that leaders, or any such
persons placed in positions of leadership,
ought to be answerable, not just to the law,
but to the people. This system is a measure
to expose, combat and eradicate corruption
and abuse or misuse of power by those
holding political and other public offices."
With the eradication of these crimes, a more
fair distribution of resources is evident, as
they are not spent on the selected few, and
all government funds are accounted for, and
used appropriately for development.

Fairness in the application of the law
plainly affirms that any person brought
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before the law ought to be treated fairly. This
notion is firmly based on the natural justice
principles often regarded as common-sense
justice. These principles include the Latin
expressions audi alteram partem and nemo
Jjudex in causa sua, which, translated, mean:
no one should be condemned unheard and
no one should be a judge in their own cause,
respectively. These factors alleviate bias,

as justice must not only be done, but must
also be seen to be done. Just as with many

of the elements of the rule of law, fairness

in the application of the law, in its defence
of the natural justice principles, clearly lays
out a mechanism in which the justice system
combats crime and upholds peace. With this
in place, the country can concentrate on
developing not only politically, but socially
and economically as well. Although this is
the intention, many countries have been
plagued with bias, unfairness and arbitrary
decisions that are often coupled with ultra
vires tendencies. Many of these countries have
aretarded economic system.

Separation of powers divides the state
into branches, each with independent
powers and areas of responsibility so that
the powers and areas of one branch are not
in conflict with the powers associated with
the other branches."! These branches of
the state include the executive, legislature
and the judiciary. This is the most ancient
and enduring element of the rule of law,
which fosters socio-economic development
through democracy and good governance. In
countries where these branches are seen to
meddle in each other’s functions, political,
selfish and corrupt interests are frequently
the cause. These countries distinguish
between the branches of government in
theory rather than practice. Countries, with a
high degree of separation of powers in their
constitutions including Italy, Latin America
and the UK, are well developed economically,
socially and politically. This is chiefly because
each branch concentrates in cultivating its
area of governance, rather than attempting to
control the whole.

Scores of countries have purported to
encompass the will of the people in their
constitutions. The law recognises that power
belongs to the people inasmuch as they
exercise their rights in conformity with
the constitution. Participation in decision-
making is therefore of utmost importance,
and this is through exercise of democratic
rights and privileges. These rights are
merely a fragment of a much larger picture
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that embraces such aspects as free and fair
elections, equal representation and proper
consideration of the needs and opinions

of the people. Decision-making is at the
core of the individuals’ interest because the
problems faced by a nation are essentially
the problems faced by the people. It is their
input and ideas that help their leaders

to come up with new strategies for the
improvement of the nation for their well-
being.

A simple analogy would be that of an
organisation that goes into a rural area to
build a bore hole for the community, without
consulting them about their needs. After a
while, the organisation notices that none of
the members of that community are using
the bore-hole. Upon inquiry, members of
that community tell the organisation that the
women prefer to walk long distances to fetch
water, as they desire each other’s company
on the long walk. What this community
needed instead was better health facilities
and schools, which the organisation would
not have known without consulting them.
From this, we understand that, through
consultations, opinion polls and conferences,
leaders can attain vital information to help
develop a nation, for development accrues
from the needs of the people.

Another central requirement for the rule
of law is legal certainty. This is a principle
of jurisprudence, which maintains that a
judicial decision ought to be predictable,
and thus should eliminate randomness. It
is strongly connected to the principle of
avoidance of arbitrariness, as the verdict
reached by the judge should be substantially
right. This is also known as the demand of
acceptability. This principle, along with the
principle of legality, is an attempt to safeguard
overriding public interests. If this system is
as effective practically as it is theoretically,

a good judicial system is built. This system

will then effectually control the criminal and
civil features of a country. It holds in itself
that a good judicial system cultivates the
smooth running of a country’s affairs, which
inadvertently leads to economic development.

With respect to the rule of law, the claim is
that it fosters a marketfriendly environment
in which economic exchanges and other
wealth-creating activities can occur.'? This
is mainly because it leads to the creation of
efficient legal institutions for all citizens.
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With the proper enforcement of the
rule of law, a stable and orderly society that
supports the conduct of productive economic
activities is created. Essentially, the rule of law
is said to promote economic development
because it fosters stability in the investment
environment, promotes predictability in the
application of rules and signals to investors
the extent to which the host country is
serious about protecting foreign investment."
This simply means that, the more stable an
economy, where stability is attributable to
the application of rule of law, the higher
the levels of foreign direct investment.
Foreign investors are interested in judicial
independence in the states in which they
wish to invest. A strong indication of judicial
independence is presented when courts
vigorously enforce human rights against their
governments.'*

Itis evident from the aforementioned
illustrations of the rule of law that the
principle in itself endeavours to put the
interests of the people at its heart. It thus
follows that the right to development,
supported by the rule of law, proliferates
economic development of a nation, and so
ensues the eradication of poverty.
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How can the rule of law
reduce poverty and foster
economic growth?

Introduction: the concept of the rule
of law

The rule of law in its most basic form was
put forward by Thomas Pain in his 1776
pamphlet Common Sense, in which he says
that the rule of law is a principle wherein ‘no
one is above the law’ in free and republic
states; but in monarchical states the king
himself is the law, save the case of England
after the issuing of the Magna Carta, which
reduced these powers.! He contends that law
should act like death, which spares no one
and is thus respected owing to its supremacy,
echoing Aristotle who wrote that ‘law should
be final sovereign and personal rule whether
exercised by a single person of a group of
persons’.?

Though Pain tried to further define
the concept, it had been earlier advanced
by Samuel Rutherford, who was the first
modern author to give a theoretical principal
foundation for the rule of law in Lex, Rexin
1644. The concept was built upon by French
philosopher Montesquieu in The Spirit of
Laws in 1748.7 These writings influenced the
formation of continental European laws and
modern Anglo-American thinking, hallmarks
of which are adherence to the rule of law,
commonly including a structural separation
of powers.

Legal scholars from the World Justice
Project such as Juan Carlos Botero, Robert
L Nelson and Christine Pratt understand
the rule of law as the underlying framework
of rules and rights that make prosperity
and justice possible, and signify a system in
which no one — including the government
—is above the law but where all laws protect
fundamental rights and are accessible to all.*

In the wider sense, the rule of law is
still perceived as a rule under law or rule
according to a higher law, conceding that it is
an ambiguous term that can mean different
things in different contexts. This is expressed
by Brian Tamanaha, among others, who says
that the rule of law is the most important
political ideal today, though it is exposed
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to many questions and there remains much
confusion about its meaning and the scope of
its application.’®

Characteristics of the rule of law

According to legal theorist Albert Venn

Dicey’s writings about the rule of law, which

hold enduring significance, the characteristics

are as follows:*

¢ The law itself is supreme, which means
that all persons (both individuals and
governments) are subject to the law.

¢ The law should hold a concept of justice
that emphasises interpersonal adjudication,
law based on standards and importance of
procedures.

¢ There should be restrictions on the exercise
of discretionary power.

e There should be an independent judiciary.”

¢ The law should have a doctrine of judicial
precedent.

¢ Legislation should be prospective and not
retrospective.

¢ There should be complementarities
between the exercise of parliament of
legislative power and restrictions on
the exercise of legislative power by the
executive.

¢ There should be an underlying moral basis
for all laws.

Historical background and the origins of
the rule of law

The history of the rule of law goes far back
in time and stems from many legal traditions
with its theories intertwined with the
evolution of law itself. Some sources say that
it originated from the Code of Hammurabi,
promulgated by the King of Babylon around
1760 BC, one of the first examples of the
codification of law.® This code was applied
to contrary acts of ancient rulers predating
the words of Aristotle when he stated that
‘the rule of law is better than that of any
individual’.
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Many legal scholars hold that the rule of
law’s origins date back to classical Greek
thought, following the arguments and
passages of Plato and Aristotle, who wrote
on, among other things, the concept of
democracy, emphasising its basis in the rule
of law.? In the Arab region, the rule of law
was conceived of as the Islamic law notion
of supremacy of law as the core principle for
holding government authority to account
through putting the wishes of the populace
before their rulers, who could sometimes be
answerable for their acts if found contrary
to the populations’ expectations.' This is
found in the main moral and philosophical
traditions across the Asian continent,
including Confucian compatibility with the
rule of law.

In the Anglo-Saxon and American
traditions, the Magna Carta (1215) became
a seminal instrument that came to act as
a check on the arbitrary acts of the king
and other officials where they overstepped
their powers in their respective roles. This
development came to be translated into the
importance of an (independent) judiciary,
together with the role of judicial process as a
fundamental characteristic of the law making
areflection on the rule of law."

Poverty

Although poverty is a far-reaching and
deep-rooted problem, its definition remains
much contested across social, political and
economic boundaries. The term may have a
cluster of overlapping meanings depending
on the subject area. As Gordon and Sparker
said in 1999, if you put five academics or
policy-makers in a room, you would get at
least six different definitions of poverty; the
discussion on poverty has many controversies,
with considerable differences of opinion on
the definition and measurement of poverty.'
Cutting through much of the hubris, in
1975, the Council of the European Union
adopted a definition of poverty as ‘a state
or a situation where individuals or families
whose resources are so small to exclude them
from the minimum acceptable way of life of
the member or state in which they live’. They
went further in 1981 to define ‘resources’ as
‘goods, cash income plus service from public
and private resources’.!* Thus, the poor,
according to the European Commission in
December 1984, shall mean ‘persons, families
and group of persons whose resources
(material, cultural and social) are so
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limited to exclude them from the minimum
acceptable way of life in the member state in
which they live’."

In academia, poverty is regarded as being
either absolute or relative. Absolute poverty
is considered extreme poverty where people
lack many of the basic necessities for survival
such as clean water, food, housing, sufficient
clothing or medicine, and are struggling
to stay alive. In the least developed states, a
magnitude of absolute poverty is sometimes
referred to, resulting from a combination
of low per capita incomes and the unequal
distribution of incomes; the higher the level
of per capita income, the lower the number
of absolute poor.'®

In 1995 at the World Summit for Social
Development in Copenhagen, the United
Nations described absolute poverty as ‘a
condition characterized by severe deprivation
of basic human needs, including food, safe
drinking water, sanitation facilities, health,
shelter, education and information as [drawn
out] by Sen who considered it to be simply
a more severe situation threshold than that
explained by Townsend’. Both Townsend’s
‘relative’ poverty threshold and Sen’s absolute
poverty threshold can be measured in the
same cross-sectional survey using methods
of low income and low standard of living
measurements — the ‘absolute’ poor will be
those who suffer from worse/deeper poverty
than the ‘relative’ poor."”

Economic growth

Economic growth is a sustainable increase
in the monetary value of goods and services
produced by a country over a given period
of time, thus a measure of the ‘quantitative’
value of goods and services available.

Economic growth may or may not
necessarily lead to economic development;
many goods and services may be produced
without necessarily improving the standards
of living of people."™

In a country that produces goods and
services worth US$5m one year rising to
US$7m the following year, that country has
economic growth; this economic growth is
measured by real national income figures,
particularly by real growth domestic product
(GDP)." While this sounds fairly universal,
Kuznets, in his pioneering book on the
subject, suggested in 1966 that economic
growth is a relatively ‘modern’ phenomenon
and further advances that economic growth
was born after the industrial revolution in
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Britain.*” According to Kuznets, there are six

elements that characterise economic growth:

1. a high rate of per capita output and
population growth;

2. high rates of total factor productivity
increase;

3. high rates of economic structural
transformation;

4. high rates of social, political and
ideological transformation;

5. internal economic outreach; and

6. limited international spread of economic
growth.

Kuznets’ ideas supported those of classical

economists like Adam Smith (1776), David

Ricardo (1817) and Thomas Malthus (1798),

and much later Frank Ramsey (1928). Allyn

Young (1928), Frank Knight (1944) and

Joseph Schumpeter (1934) delineated many

of the underlying tenets that would appear

in modern economics such as comparative

behaviour and equilibrium dynamics,

the role of diminishing returns and its

relationship to the accumulation of physical

and human capital.?!

Views on how the rule of law can reduce
poverty and foster economic growth

Poverty is a widely used term and a near-
universal concept in the world. In September
2000, around 189 countries through their
governments’ representatives adopted the
UN Millennium Declaration and resolved

to ‘spare no effort to free our fellow men,
women and children from the abject and

dehumanizing conditions of extreme poverty’.

This was a reflection of UN Resolutions 1995,
based on rules that, in some sense, govern the
international community. As such, if states
domesticate and implement regulations that
are compatible with the rule of law and with
favourable political will, populations will
almost certainly engage in the production of
goods and services that will increase output
and improve lives which, in turn will foster
economic growth and reduce poverty.*

Some socio-legal scholars, such as Filippo
Fontanelli, Giuseppe Martinis and P Carrozza
in their book Shaping the Rule of Law through
Dialogue (2000), referred to Lord Mansfield,
regarded as the father of English commercial
law around 250 years ago, who said that ‘no
one would choose to do business, perhaps
involving large sums of money in a country
where parties’ rights and obligations are vague
or undecided, thus meaning that, in countries
where political and economic atmosphere is
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recognised by the rule of law following the
principles, as a result, the population will freely
engage in all economic activities, which leads
to quantitative output that accumulates sums
of money that will uplift peoples’ standards of
living, reduce poverty and automatically set

the state to wonderful change by experiencing
economic growth.’®

In spite of some methodology about the
challenges of reducing poverty, generations
of researchers have now examined the
correlations between social and economic
factors and it has been asserted that poverty
can be curbed through programmes such as
educating populations on their best interests,
rights and obligations in society; through
granting them economic freedom under the
rule of law; and allowing them to participate
in state activities. Theories posit that
individuals should be offered basic education
to open their minds about the workings
of state. Once this is achieved, healthy
people will contribute to GDP through the
production process, thus improving the
quality of goods and the provision of better
services, spending their money on productive
items and leisure activities, reducing social
phenomena and thus the state will realise
(or at least improve) its economic growth
potential.#*

Further, and probably more seriously, to
check whether stability in all aspects of state
reforms are compatible not only with the
rule of law but also with social and economic
institutions, which should justify a just
society with equal citizenship and political
bargaining, as John Rawls said in his book
Theory of Justicein 1971, determining social
benefits in society.” This should comply with
a number of poverty reduction strategies
that were developed two decades ago, which
have done much to stimulate and guide
policy-makers to consider issues of poverty
as an enormous problem in the world’s least
developed countries. It is a problem that calls
for budgetary and administrative constraints
to apprehend the legal advice that would
allow for a free environment to work towards
comprehensive provisions of basic needs of
the poor that, in turn, reduce the burden
of economic reliance and increase output
per capita income, creating an uplift in the
quantity of goods and services, reducing
poverty and fostering economic growth.*

This results in a situation where citizens of a
democratic state can empower the institutions
that represent them to make laws that are
compatible with the principle of legality
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and rule of law when applied to all — and
especially to the executives and other officials
who should be held accountable in all cases of
embezzlement of huge sums of public funds.?’
The Ugandan paper, New Vision, suggests the
country is losing over UGX600bn through
corruption every year, money which would
help the poor to access financial assistance
from government institutions and, in turn,
encourage them to engage in productive
output and improve their standards of living.
By gaining access to capital, people can
engage in activities that increase productivity,
which will reduce the common phenomena to
least developed countries and, in turn, foster
economic growth.*

Comprehensive surveys have been
undertaken by policy-makers and social
academic scholars such as Chris Cox on
whether the rule of law enhances economic
growth to realise economic development.
There are trusted findings on correlations
between strong institutions and economic
development only if there is consensus
about the reforms of all state institutions,
especially the legal ones that reflect the
rule of law. These will generate knowledge
to the local population on activities that
will increase output, fetch good estimated
incomes that increase the quantity of goods
and services, in turn driving their lives to
better standards, reducing poverty, thus
enforcing economic growth.?

There should be a significant body of
evidence to the statutory provisions of least
developed states, as Caroline Roseveare and
William Evans said in their pamphlet ‘Rule of
law and international development’ purposely
to protect and promote equality between
men and women, especially emphasising the
rights of women either through omission or
commission in forms of laws that discriminate
against women and girls. This should be
done through giving them opportunities
to participate in economic activities that
generate moderate if not high income
from economic activities that will increase
production and raise up their per-capita
income. This will help them to contribute to
household needs and improve their standard
of living, reduce poverty and foster economic
growth.”

Conclusion

I conclude by quoting Professor Muhammad
Yunus in his book Creating a World Without
Poverty (1975) where he said that ‘poverty
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is not created by poor people but by their
circumstances and the system we built where
banks refuse loan service to nearly two thirds
of the world’s population, every human being
is born into this world fully equipped not
only to take care of themselves but also to
contribute for the well-being of the world as
whole’.*! This means that poverty is not innate
and permanent. A government that acts

as a unifying entity to all other institutions
operating within a state lays all possible
measures favourable to those who have the
chance to exploit their potential and those
who have no means to unwrap the wonderful
gifts they were born with to move together
into a legal, social, political and economically
prosperous space, away from the common
hazards of poverty and towards a glorified
status of economic growth.
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How can the rule of law
reduce poverty and foster
economic growth?

he aim of this essay is to discuss how

the rule of law can be used to reduce

poverty and foster economic growth.
I begin by providing a general definition to
a key concept: the rule of law. I then look
into the concept of the rule of law in more
detail by discussing various definitions or
interpretations of the concept today. Each of
these definitions is then scrutinised to assess
how that particular interpretation can be
used to reduce poverty and foster economic
growth. Following an analysis of these various
definitions, and a practical application of the
concepts with a view to fostering economic
development and reducing poverty, the essay
then concludes with recommendations on
how the rule of law can be used to both foster
economic growth and reduce poverty.

The rule of law

From the outset, it must be noted that ‘rule
of law’ is a multidimensional concept, effects
of which permeate nearly all aspects of life in
modern-day societies. The concept comprises
many meanings, including the principle of
legality; the existence of a legal framework

to control governments; equality before the
law;' and predictability of government action.
It is these specific manifestations of the rule
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of law that this essay evaluates, with a view to
understanding how the holistic concept of
the rule of law can be a means of reducing
poverty and fostering economic growth.

Kindred concepts of the ‘rule of law’

It has been propounded that the rule of

law is a concept based upon the supremacy
of the law or ‘the security given under

the English Constitution to the rights of
individuals, looked at from various points of
view’.? Although the principle was adopted
to apply to the English legal dispensation, it
is of general benefit to almost all common
law jurisdictions because most common law
jurisdictions benefit from some form

of constitution or another. British jurist

A'V Dicey dissects the principle of ‘supremacy
or the rule of law’ as comprising ‘distinct
though kindred conceptions’.? It is

generally accepted by economists that the
‘core theoretical mechanism linking law

to economic development runs through
property rights and contract enforcement...
[as well as]... the role of institutions’.* This
means that where the law accords protection
of rights — as well as the granting of liberties —
it leads to economic and social development.
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The principle of legality

The first concept of the rule of law is the
principle that no man is punishable, or may
be made to suffer or pay a penalty (either
in body or in goods), except for a distinct
breach of law established in the ordinary
legal manner before the ordinary courts of
the land.? This first concept, termed ‘the
principle of legality’, requires that:

‘every government authority which does

some act which would otherwise be a

wrong (such as taking a man’s land), or

which infringes a man’s liberty (as by

refusing him planning permission), must

be able to justify its action as authorized

by law... [E]very act which affects the

legal rights, duties or liberties of any

persons, must be shown to have a strictly

legal pedigree’.®
Thus, there is a need for every state action
to be consonant with the law. If any act is
not cloaked with some semblance of legal
authority, the act may be declared invalid by
a court of competent jurisdiction for that
territory.” However, this is not to say that, as
long as an action has a legal basis, it would
be valid. There is a further elaboration to
this ‘limb’ of the definition of the rule of law:
the prevention of unrestricted discretionary
power on the part of the state. Dicey argues
that, in a republic, ‘wherever there is
discretion there is room for arbitrariness. ..
discretionary authority on the part of the
government must mean insecurity for legal
freedom on the part of its subjects’.® This first
definition of the rule of law can be applied
to modern situations to mean that, whenever
an action of government is being executed,
such action must be supported by some form
of legal authority. It therefore follows that,
where this aspect of rule of law prevails, it
is presumed that government action is less
likely to be arbitrary. In economic terms,
there has been a ‘classic time-inconsistency
problem that governments not only have the
power to renege on their commitments but
incentives to do so’.” Therefore, the rule of
law ensures the existence of basic, entrenched
and fundamental property rights; and ensures
that the sanctity of contractual obligations
is respected. As Hoggard argues, ‘property
rights and contract enforcement cannot be
credible unless there are effective limits on
executive power’.!

Furthermore, the necessity of having a
system that requires a legitimate legal basis
for any state action is perfectly embodied in
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instances where a state exercises its power of
eminent domain. This power is (arguably):

‘deemed inherent in sovereign states,

to take private property for public

use, subject to making reasonable

compensation, as distinct from mere

seizure... The power of taking private
property for public uses generally termed
the right of eminent domain belongs to
every independent government. It is an
incident of sovereignty’."
If such power of eminent domain were to be
used arbitrarily, little faith would remain in
the economic climate of a country. Even a
nation’s own citizens would live in fear of a
despotic tyrant who may seize their property
without considering the need to compensate
proportionately. This fear would hinder
development and would eventually lead to
even greater poverty. There is a much greater
need to give limits to a state’s power of
eminent domain and thus ensure protection
of property rights in general.

Constitutional provisions must also be
reinforced to ensure protection and promotion
of the right to property, and other human rights
in general. If the rule of law is strengthened, the
economy is more likely to develop.

One particular group of scholars, the New
Institutional Economists (NIE), argue that
one of the hallmarks of developed modern
economies is the existence of well-specified
and well-enforced property rights: rights that
developing economies lack.'? Hence, a nation
seeking to foster economic development
using the rule of law must ensure that the
government adheres to the need to respect
the right to property and all ancillary rights
thereto. If the subjects of a republic are to
be motivated to invest more, and to produce
more, there must be a protective mechanism
to ensure that their hard work does not
become the property of the state overnight
without compensation.

There is a need to expressly guard the right
to property in order to lure more investors
to a nation. With special considerations for
developing countries, the need to promote
a sound investment climate is fundamental
to the development of any state. In order to
develop economically, and reduce poverty
levels, a state must endeavour to have, as its
bedrock, a principle of legality — the first
concept in the rule of law. These formal, legal
rules would be the means by which individuals
could enter into predictable economic
transactions that would ultimately lead to
economic growth."”
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Equality before the law

The second definition, or concept, of the rule
of law is the principle that ‘no man is above
the law but... that... every man, whatever
be his rank or condition, is subject to the
ordinary law of the realm and amenable to
the jurisdiction of the ordinary tribunals’."
This is what is termed ‘equality before
the law’. The gist of this assertion is that
disputes as to the legality of government
action must be decided by an independent
and impartial judiciary, which is in no way
influenced by the executive.'” Therefore,
it has been suggested that everyone, from
a colonial governor, a secretary of state, or
a military officer, to all subordinates are as
responsible for any unlawful act as any private
individual would be; the aim is that the law
must be seen as the controlling entity that
regulates all action.'® Furthermore, it has also
been said that: the true contrast to a reign of
status is the reign of general and equal laws,
of the rule that laws are the same for all, or,
we might say, of the rule of leges in the original
meaning of the Latin word for laws — leges that
is, as opposed to privi-leges."”

The effect of such equality would be
that public officials are held accountable
individually for their actions, thereby
creating a system of checks and balances
to government discretion and arbitrary
power. Some of the economic implications
of having equality before the law have been
argued by Santos to be ‘a better, more
transparent, accountable, and, in the end,
more democratic type of government’.'®
Such equality would also root out the weed
of corruption that eats away at the very
economic fabric of many developing nations
today. For example, a 2010 report by Sequeira
and Djankov estimates that, on average, bribes
represented 14 per cent of the shipping costs
for a standard container passing through the
port of Maputo, Mozambique, and four per
cent of shipping costs for a container passing
through Durban, South Africa." This may be
evidence of how a decline in the rule of law
can lead to corruption, and subsequently, to
an increased cost of goods and services.

The economic impact of corruption
is twofold. First, it increases the cost of
government goods and services. Second, it
creates additional efficiency costs through
distortions. This is where officials cannot
steal cash directly, but instead use a variety
of techniques to extract the monies — which
induces inefficiencies, thereby increasing the
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cost of a product or service, and hindering
economic growth.? If the concept of equality
before the law is observed, then the rule of
law will ensure accountability of agents of
the state, and will also endeavour to wipe
out corruption; both of which ensure more
transparency in the governance of a country.
If a country is seen to be transparent in both
its governance and its fiscal sectors, it is likely
that it will attract more donors, investors and
partners. The net result would be of great
economic benefit to the country as a whole.
The enforcement of equality before the law
would mean that law breakers — particularly
those of considerable means (government
officers, police, military) — would be equally
punished for transgressions. Consequently,
corruption would then be reduced in most
developing nations. It has been stated that
‘corruption in Africa is a development and
social issue which becomes an impediment to
change and a serious constraint on economic
growth and poverty reduction... [it] implies
a breakdown of the rule of law and in most
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instances a loss of state legitimacy’.

The ‘instrumental’ version of the rule of law

It has also been argued by the likes of
Friedrich Hayek that, in fact, the rule of law
exists in an instrumental version — different
from those propounded by Dicey and Wade.
Hayek argues that the rule of law provides

a system of rules put in place to govern

and guide productive activity. Because

such a system of rules exists, individuals

are empowered with the foresight to see
with certainty how the government would
use its coercive power in a given set of
circumstances, and thus, plan their affairs
accordingly.?

Hayek argues that it is the element of
predictability that gives the rule of law its raison
d’@tre. the rule of law is not concerned with
whether government action is legal ‘in a
juridical sense. These actions may be legal but
inconsistent with the Rule of Law’.* Hayek
proposes that, in order for an economy to
develop, the rule of law must be the guiding
principle that allows for the predictability of
state action. Specifically, the role of the judiciary
is highly emphasised, by according it the role
to assess, ‘not only at whether the executive has
acted within its power — whether the authority
was legally entitled to act — but also whether the
substance of administrative action fell within
the government’s powers or impinged upon the

citizen’s private property’.**
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The gist of this instrumental version of
the rule of law is to use the judiciary and
rule of law as a system of controlling state
power. Hence, in order to foster economic
development, and reduce poverty, more
enforcement by the judiciary is required.
In order to develop quickly, nations must
devote large amounts of resources and
manpower to ensuring the existence of an
impartial and robust judicial system that will
not shy away from striking down illegal or
irregular state action. If the judicial system
promotes certainty and predictability of the
law, it would automatically follow that private
property rights are more likely to be enforced
objectively — thereby creating a more suitable
climate for businesses and the economy to
thrive. If the economy begins to flourish,
conditions are created to reduce poverty.

The absence of the rule of law

It has been argued that ‘the economic effect,
in different formulations, of the absence

of rule of law [includes]... anarchy...
extortion... private predation... and simply...
lawlessness’.* It is clear that most scholars
do not dispute the importance the rule of
law plays in every society. It is considered a
necessary tool to ensure a system of checks
and balances on both the government, as
well as its citizens. Ringer concludes that ‘the
rule of law must be construed as a means

of development rather than one of its fully-
fledged ends’.* It is from this viewpoint that
the concept of the rule of law will then be
viewed: the rule of law more as a means to
development, and less as an end in itself.
Indeed, the rule of law provides a valuable
tool to fostering economic development,
and will prove to be an effective weapon in
reducing poverty in societies today.

The following quotation, in my view, best
summarises the consequences of a deficiency
in the rule of law, of particular application to
socio-economic situations:

‘a deficiency in the rule of law encourages

high rates of corruption, with further

devastating consequences on the
confidence of economic actors. This lack
of investment, in turn, slows economic
growth and consequently deprives the
governments of resources to invest in
education, social safety nets, and sound
environmental management, all of which
are critical for sustainable development’.?’
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Conclusion

This essay has proposed three diverse, but
interrelated, concepts of the rule of law and
explored how each of those concepts can
be used to foster economic development
and reduce poverty. It must be noted that
there exists a common thread between
all the concepts of the rule of law; that
of property rights, security, predictability
and the protection of private wealth. It has
been observed that, because of the causal
connection between the rule of law and
economic development, it is imperative
that the private wealth of investors and
individuals be protected in order to foster
more growth. There is a need, borrowing
from the first concept of the rule of law (the
principle of legality), to have a rigid system
of rules and regulations, which provide, in
clear terms, the penalties and breaches that
one would suffer in a given jurisdiction. It is
a requirement of the doctrine of the rule of
law that no person be made to suffer ‘in body
or in goods’ for a wrong that has not been
conscripted to a part of the law. The aim of
this is to prevent the arbitrary abuse of power,
primarily on the part of the state.

The second concept — equality before
the law — can be used by a state to foster
economic development and to reduce poverty
by holding all members of government
accountable in their individual capacities for
breaches of the law. This includes instances
where power has been misused, or where
corruption has taken root. If the law does
not favour one individual over another,
the general assumption would be that no
person is immune from the reach of the law.
Equality before the law would allow credibility
to build within a government; encourage
transparency; and act as a powerful incentive
for investors to plough large sums of money
into a given economy. The fear of having
a government with unbridled power is
greatly curtailed through the rule of law.
If government officers are punished for acts
of corruption, there is a strong argument that
the cost of goods and services would reduce
greatly, along with a corresponding increase
in government efficiency. This reduction in
cost would allow a wider scope of utilisation
for the precious resources that every
developing nation possesses. It would allow
further investment into healthcare, social
security and empowerment projects — with the
aim of lifting citizens out of poverty.

The third rule of law concept provides for
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an instrumental application of the rule of law.
It requires a system of rules and regulations
that govern productive activity. This system

of rules and regulations allows for an element
of predictability of state action. The ability to
foresee potentially devastating economic state
actions towards one’s property or investments
is an invaluable tool that allows enterprises

to plan for the future. Coupled with this
foresight is the strength of the judiciary

that keeps governmental power in check.
This third rule of law concept can be used to
foster economic development by requiring
governments to ensure that all actions follow
a prescribed path; there is little room for
arbitrary state action. Should a state fail to
follow the rules, it would be punished by its
own judiciary.

In addition, if more resources are
channelled towards ensuring an independent
judiciary, with continued training and
monitoring of members of the judiciary,
this third concept could bring valuable
contributions to economic growth.
Furthermore, this concept requires that
legislation is drafted in a clear, precise
manner, and is adhered to by the government
in power. If the intention of the legislature is
honoured, it would follow that citizens can
predict all manner of state actions. The ability
to predict regulates the personal and business
lives of the community, and promotes a sense
of security for anyone wishing to invest in
a nation. Once again, the link between the
rule of law, property rights and the ability to
lure investors and donors is cardinal to the
fostering of economic development, and the

reduction of poverty.
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Introduction: the concept of the rule of law

The general definition of the rule of law refers
to the principle that all citizens, government
officials and agents are subject to the law of
the land. The rule of law in its general sense
is a political ideal that has widespread global
agreement.! Besides, there is wide agreement
with regard to understanding, as the notion of
the rule of law is a set of ideas that a respective
society strives to achieve. Yet, the rule of law is
an elusive concept, which can mean different
things to different people in different contexts.

While some define the rule of law only in
its formalist aspect — which dictates law to
adhere only to principles of equal applicability,
certainty, proactiveness, generality and related
traditional technical elements — others strongly
argue a mere government by law with no
substantive values and justice does not show the
existence of the rule of law in a country.

According to the substantive version of the
rule of law, the content of the law matters for
the existence of the rule of law. They articulate
that citizens have moral rights and duties to the
state in general, which the latter is expected
to recognise and protect the peoples’ rights in
positive law. The protection of rights, in turn,
requires one to specify what those rights are
which, in fact, involves the determination of the
substantive content and scope of those rights.
Thus, they continue to question those with
substantive conception saying whether or not
individuals will have a moral right, in a court
of law, to receive what they demand if laws in a
country are fundamentally unjust.? To this end,
they refer to the common law adjudication,
which involves the application of rules and
principles that will often require courts to
have recourse to consideration of substantive
justice and fairness, which is obviously beyond
the formal conception of the rule of law.?
Such a notion of substantive justice to be
rendered by judicial decisions in the absence
of predetermined governing law and/or in
case absurd decisions could be made is highly
transplanted to many legal systems.

The above mentioned substantive conception
of the rule of law involves addressing the
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substantive aspect of the law seems convincing
and acceptable in present modern society. The
contents of a law in the substantive conception
includes protection and entrenchment of
fundamental rights, justifiability of the rights
before courts or similar institutions and the
overall substantive fairness and justness of a
law as measured by extra-legal principles and
acceptable political ideals.

Besides, the constitutional rights guaranteed
in many modern constitutional states are
embedded within the substantive conception
of the rule of law that is intimately bound up
with democracy and the legitimate exercise
of government power. Hence, it has become
axiomatic that adhering to the formal
requirements of the rule of law alone will make
the protection of rights and constraining power
less achievable. Taking into account the fact that
the rule of law has formative and substantive
aspects as already discussed, I will discuss
how the rule of law plays a role in fostering
economic growth and reducing poverty.

The role of the rule of law in fostering
economic growth and reducing poverty

The achievement of economic growth and
poverty reduction are directly related concerns,
as the attainment of the former normally
leads to the realisation of the latter. Economic
growth refers to an increase in production and
consumption of goods and services as well as
an increase in real gross domestic product.
But, having economic growth in one country
on its own will not necessarily result in poverty
reduction and an improvement in people’s
standard of living. It is when the economic
growth of one country is designed to improve
the quality of life of its people that poverty will
be reduced — thereby development is achieved.
This leads to the question as to the role of the
rule of law to ensure development.

There is no inextricable causal relationship
between the rule of law and the reduction
of poverty and economic growth. Because
economic growth can occur in the absence of
the rule of law, there is no proof that countries
without it cannot also foster economic growth.
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Notwithstanding such uncertainty with regard
to the direct cause/ effect relationship of the
rule of law to economic growth and poverty
reduction, they have a correlation whereby one
is vital to the other. Both the
formal and substantive versions of the rule
of law have a significant role in boosting
economic growth and reducing poverty; they
are indispensable when it comes to accelerating
stable economic growth and reducing poverty.
Because when we promote or uphold the
principle of the rule of law, it entails the
protection of substantive values and principles
of justice, including protecting fundamental
human rights such as security of person,
property rights, equality, social justice, ensuring
good living standards and conditions, as well as
controlling corruption. In its formal version,
it protects fair procedures, avoids arbitrariness
and consolidates the separation of power,
supremacy of the law and institutional strength;
it guarantees general laws so that the governed
will have certainty about the legal system.

All these elements are key factors for
economic growth and poverty reduction.

If there is effective application of the rule of law
in one nation, citizens and other stakeholders
will lead peaceful and stable lives, and place
their trust in the government’s ability to uphold
the law and protect their rights and security. A
legal system with a weak rule of law protection
that does not have the capacity to protect
property rights would not attract foreign direct
investment; rather it discourages even domestic
investors. Similarly, security of individual and
human rights protection in general is a basic
question in an investor’s decision on where

to invest. Hence, adopting a rule of law that
accommodates procedural and substantive
elements matters greatly for the proliferation of
investment and other commercial transactions.
This clearly shows that an absence of the rule
of law in a country is one of the worrisome
barriers to economic growth and the reduction
of poverty. While its presence encourages efforts
of economic growth and poverty reduction, its
absence could have the opposite effect.

Corruption has a negative impact on
economic growth and poverty as it represents a
clear harm to economic growth. For this reason,
government officials, private businesses and
investors are subject to government regulation
or law in a country that adopts the rule of
law in its full sense. In doing so, procedural
fairness and equal treatment are key elements.
They are the basic principles of the rule of
law. Procedural fairness and equal treatment
limit not only state discretion but also private
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power since, in corruption cases, the parties to
be involved are government officials, on the
one hand, and private investors and related
persons, on the other hand. If the corruption
rate of a country is high because of a problem
in the protection of the rule of law, it inhibits
economic growth and the reduction of poverty.
Moreover, corruption and the rentseeking
launch policy misrepresentation constitute

a barrier to fostering economic growth and
poverty reduction. This is also a clear indication
to assert that the rule of law is essential for
economic growth, for the excesses of corruption
can be controlled provided that there is a strong
protection of the rule of law.

On top of the procedural and substantive
elements embodied under the law, appropriate
enforcement institutions such as an independent
judiciary are essential for the effective
implementation of the laws. Allowing alternative
dispute resolution mechanisms to the extent
possible is also among the necessary components
of the rule of law, as they are helpful in attaining
development and economic growth by saving
time and money. Thus, as institutional guarantees
are necessary for the effective application of rule
of law, they will have an immense contribution
to economic growth and the reduction of
poverty. Institutional weakness, on the contrary,
is a fundamental barrier to economic growth
for there will not be an institution that will play
check and balance for the possible excesses
of administration such as corruption, a clear
antidote to economic growth.

An absence of basic institutions that support
vibrant market economies is also seen as a major
reason why developing countries do not get
faster economic growth or remain poor.

The existence of an effective application
of the rule of law helps consequential and
incidental pitfalls to be rectified easily and fairly.

Next comes economic growth. Effective
judicial institutions to protect citizens from
the arbitrary use of state authority and lawless
acts of both individuals and government are
also an essential part of good governance,
as the accountability and transparency of
the government could not be ensured in
its absence. Public participation in national
laws and economic policies as part of good
governance has an incremental advantage for
economic growth. This encourages the general
public and specific stakeholders to have faith
in the legal system of the country and then be
attracted to becoming involved in intensive
economic activities. All these things play an
important role in fostering economic growth
and reducing poverty.
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Conclusion

The rule of law, fundamental rights and
democracy are interrelated terms in which one
includes the other depending on the context
of their use. If one is missing, the whole is not
fit for the intended purpose. In light of this,
the rule of law, which consists of values such as
fundamental rights and democracy, in addition
to its formative aspects, is an essential ideal

to ensure economic growth, and is crucial

for poverty reduction and improved living
conditions in society. Building institutional
trust, predictability, the absence of corruption
and strong protection of property rights

are the driving forces of economic growth

by means of the rule of law. Nevertheless, it
does not mean that the rule of law is a mere
means to achieving economic goals. Besides
being an end in the sense of its characteristics
of substantive justice, such as ensuring good
living standards and social justice, it is also
avirtue for its other elements and needs to

be respected independently. In both of its

facets, it has a prominent role in the broader
range of economic development and poverty
reduction. The rule of law is key to achieving
an open market economy since it guarantees
equal opportunities for all individual citizens,
prohibits corrupt practices by authorities and
protects businesses from the abuse of local and
government powers.
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‘Long cherished by liberal political
philosophers, today the rule of law

is increasingly viewed as a necessary
requirement, or even a silver bullet, for

economic development’
Tor Krever!

his essay aims to discuss how the rule

of law can reduce poverty and foster

economic growth. It begins by defining
the concept of the rule of law and identifying
its essential elements. It then defines the
concepts of poverty and economic growth. This
is followed by a discussion of the role of the
rule of law in poverty reduction and fostering
economic growth. Finally, a conclusion is
offered.

The rule of law is a multidimensional
concept with a number of different meanings.
A classic exposition is that of A V Dicey,? who
propounds that ‘its primary meaning is that
everything must be done according to law...
every government power i.e. every act which
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affects the legal rights, duties, or liberties of any
person, must be shown to have a strictly legal
pedigree’.? The concept, however, demands
more than this, hence its secondary meaning
that ‘government should be conducted within
a framework of recognised rules and principles
which restrict its discretionary power’.* A third
meaning of the rule of law is that ‘disputes as
to the legality of acts of government are to be
decided by judges who are wholly independent
of the executive’.” And lastly, a fourth meaning
is that ‘the law should be even-handed between
government and the citizen’.®

A more expansive definition has been given
by the World Bank, which provides that:

‘the government itself is bound by the law;

every person in society is treated equally

under the law; the human dignity of each

individual is recognised and protected by

law; and justice is accessible to all.””
Poverty is easily identifiable by those who see it;
however, defining it is more complex. This is
because, as argued by De Beers and Swanepoel,
‘poverty is a relative concept’.® There are various
ways in which poverty can be classified. One
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is by ‘classifying it according to the level of
disadvantage experienced: namely absolute and
relative poverty’.? Absolute poverty is defined as:
‘a situation where incomes are so low that even
a minimum standard of nutrition, shelter and
personal necessities cannot be maintained. In
other words, absolute poverty means a person

is so poor that his/her next meal may mean the
difference between life and death’.?

Relative poverty, on the other hand, is
defined as ‘an expression of the poverty of one
entity in relation to another. For example: in
relation to South Africa, Lesotho is poor; in
relation to the United States of America, South
Africa is a poorer country’.!!

Like the rule of law and poverty, economic
growth is also a multidimensional concept.
Economic growth refers to ‘the increase in
the amount of goods and services the whole
economy can produce over and above what
is produced over a period of time’."? Greene
argues that, while the definition of economic
development may differ from country to
country and context to context, especially
to the extent that it depends on priorities...
certain principles arguably support economic
progress — namely, the enforcement of
legitimate bargains, the encouragement
rather than discouragement of investment in
useful enterprises, the creation rather than
dissipation of legitimate and useful employment
opportunities, and increase rather than
shrinkage in the production of valuable goods
and services."

A relationship exists between economic
growth and poverty reduction. This emanates
from the benefits of economic growth, which
include, first, high levels of production and,
consequently, higher levels of income, which
can be enjoyed by more people if equitably
distributed.

Second, economic growth means
high levels of consumption for all to enjoy.

A third benefit is that high levels of output can
probably be achieved using less

labour and so people may benefit from shorter
working weeks and longer holidays.

Lastly, rising incomes means more tax
revenue for government, which can be
spent on schools, hospitals, roads and
many other social amenities."

While the relationship between economic
growth and poverty reduction subsists, the
rule of law also has an important role to play
in ensuring reduction in poverty and fostering
economic growth. ‘Recently, there have been a
number of strands of research that have related
economic growth and development to aspects
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of the [legal] environment, both directly and
indirectly.”"

A historical perspective

The role of the rule of law in fostering
economic growth can be traced through history.
Historically, the market economy

of Europe was linked to the rule of law,
reducing the discretionary power of state
authorities to interfere with private economic
activities. This gave rise to the laissezfaire
market system and, eventually a capitalist
society. It was this shift in the law, minimising
government intervention in economic activities,
that saw the rise of the industrial revolution,
spiralling economic growth throughout
Europe.*

In relation to communist and developing
countries, the concept of the rule of law also
played a significant role in their economic
transition. Premised on communism, the
state played an important role in steering the
economy, in the production of goods and in
service delivery. The aspiration to be the main
producer of goods and services delivery was lost
as the state took over the role of providing an
enabling environment for a functioning market;
this was to be done by providing a sound
legal framework ensuring a legal and judicial
framework securing private economic action."”

The role of the rule of law in economic
growth and poverty reduction

The various principles that underlie the
concept of the rule of law can each be shown
individually to contribute to economic growth
and, subsequently, poverty reduction.

Formal legal rules to regulate the market

The principle of the rule of law that everything
must be done in accordance with the law
implies the existence of formal legal rules. In
relation to economic activity, these rules must
exist to regulate the market. Formal legal
rules for the market, regardless of the parties
involved, contribute to making framework
conditions for economic activity more
transparent and reliable.

Sherman proposes three purposes of formal
legal rules with respect to economic growth:

‘first, it may be employed to define the

goals of the... state through regulations and

legislation. This would involve clarifying the

underlying norms, strategies, and policy

objectives
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regarding the relationship between the

state and the market. Second, law may

identify tools for achieving these goals,

such as enforcement methods for inducing

compliance. Third, law may establish the

institutional framework

with which to structure the... state as

well as new relationships between public

and private actors.’'®
Additionally, the rules ensure the regulation
of competition among businesses as well
as protection of consumers against harsh
market practices. Therefore, the rule of law
ensures the existence of formal legal rules that
regulate market forces. The said rules must be
accessible, clear, certain and understandable to
all those whose interests may be affected by the
business environment that they regulate. This
is important for economic growth as it ensures
efficiency in the marketplace and prevents
chaos among traders and the government even
in the collection of taxes.

Limitation of discretionary power
of the government

Another principle underlying the rule of law is
that there must be limitation of discretionary
power of the government. In relation to
economic growth, it provides that economic
growth can be best achieved if the state stays out
of the economy except to the extent provided
by the law. Therefore, where the law provides
that the role of the government is to provide
the institutions needed for the functioning

of the market, which include guarantees for
property rights, enforcement of contracts and
protection against arbitrary use of government
power and regulation,' then the role of the
state should not exceed this mandate. The idea
is that policies, when packaged in this way, will
stimulate domestic growth and attract foreign
investment.

In order to achieve this, it is not enough to
assign to the state its role; particular attention
must be paid to legal institutions responsible for
the administration of the rule of law. Trubek
observes that:

‘Subsequent practical experience suggested

that reform efforts could not stop with

policies designed to shrinking the state

and liberalise and privatise economies. ..

it turned out that a lack of attention to

institutions generally, especially legal ones,

placed substantial limits on the reforms as a

means to promote economic development

and poverty reduction.’®
The importance of limitation of government
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interference is increasingly recognised.
Stephan argues that, for the existence of a
healthy financial sector, which is indispensable
to attaining economic growth, there must

be a healthy legal system which guarantees
protection against risk of government contract
modification.

Additionally, limited government
interference promotes the doctrine of the
freedom of contract. While the state has the
authority to enact legislation to regulate the
business environment, this discretion must
be exercised in such a way that it does not
permeate into and affect the bargaining power
of private individuals. This is a condition
necessary for entrepreneurship and the
creation of new businesses that are necessary
for increasing economic productivity.?! To this
effect, the World Bank has set up mechanisms
such as the Doing Business Reports, ‘to assess
whether a jurisdictions’ laws and regulations
enhance or hinder business activity’.**

Therefore, specific attention must be given
to the operation of the legal system by ensuring
that the discretionary power of the state is
limited, as this is essential to poverty reduction
and development.

Even-handedness and the equal distribution
of resources

Poverty is mostly a rural phenomenon affecting
mainly the landless, the near-landless, female-
headed households and children.? In addition,
‘women generally have less access to education,
formal sector employment, social security and
government employment programs. These
factors combine to ensure continued poverty
and deprivation’.?* A principle of the rule of
law that can be used to address this is that of
equality and even-handedness. This means
that, once there is an increase in economic
productivity and income generation, laws must
be put in place to ensure equal distribution so
that there is a trickledown effect of resources
even to the poorest in a society.

Two schools of thought support this
proposition: first, according to formalist
thinking, the rule of law creates a framework
for the efficient allocation of resources; and,
second, in robust neo-liberal economic thought,
distributional issues are inevitable effects of all
legal rules and institutions.”

Therefore, laws can ensure that revenue
generated from the economy by a state can
be channelled to priority sectors for poverty
reduction, which include targeting the rural
poor and empowerment of female-headed
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households as well as addressing the needs

of children. Further, equal protection of
human rights of individuals is necessary

for economic growth to take place. Trubek
argues that ‘support for rule of law projects
that deal with labour rights, women’s rights
and environmental protection are essential

to economic development... such values as
human dignity, equality and fairness that are
embedded in the idea of the rule of law’® are a
condition precedent to economic growth and
poverty reduction. In addition, Wolfensohn, a
former president of the World Bank, noted that
‘without the protection of human and property
rights, and a comprehensive framework of laws,
no equitable development is possible’.?”

Settlement of disputes by an independent
and impartial judiciary

That there must be an independent and
impartial judiciary to settle disputes is another
principle of the rule of law. It has been argued
by Greene that the rule of law is a tradition
of decision-making embodying at least three
indispensable elements: that every person
whose interests will be affected by a judicial
or administrative decision has the right to a
meaningful day in court; that deciding officers
shall be independent in the full sense and
free from external direction; and that day-to-
day decisions shall be reasoned and rationally
justified.®

Today, rule of law principles are seen as
positive factors for economic and market-
oriented development. Formal legal rules for
the market, systematically enforced by judicial
institutions regardless of the parties involved,
contribute to making framework conditions
for economic conditions more transparent and
reliable. This makes judicial decisions about
private disputes — and thus private behaviour —
predictable and puts competitors on an equal
footing, although their economic power might
differ.®

In order to promote economic growth,
special emphasis must be placed on the
administration of justice. ‘This includes the
efficient management of cases, increased
access to justice through the construction of
alternative dispute resolution mechanisms,
enhanced means of enforcing judicial decisions,
and the promotion of judicial independence.’®
Economic activity is more likely to be stimulated
where there is a competent judiciary to enforce
contracts and business agreements.

Moreover, the provision of alternative
dispute resolution mechanisms is necessary for

economic activity as they are generally much
faster and cheaper, attributes desirable for
investment and economic growth.

Additionally, issues of corruption in business
transactions are better dealt with where there
is an independent judiciary. The absence of
corruption in turn encourages investment
and economic growth. In other words, the
effectiveness of the legal system’s operation is
more important for economic development
than the content of the law itself.*

An international perspective

It is recognised that economic growth cannot
occur within the confines of a state without
interaction with the international community.
The increasing integration of national
economies into expanding international
markets is referred to as globalisation.*
Greater global economic integration, and
foreign investment and exportled growth, are
beneficial to economic growth.

The question then becomes: what role does
the rule of law play in promoting economic
growth at an international level? In response, it
is argued that a primary goal for the rule of law
is to make national economies more attractive
to foreign investors. To that end, property and
other economic rights should be protected
and government intervention limited. At the
same time, this vision stresses the importance
of legal harmonisation and elimination of
any discrimination against foreigners so that
national economies can be more easily linked to
larger global or regional economic entities.”

Challenges of promoting poverty reduction
and fostering economic development
through rule of law

It has been argued that the rule of law can
foster economic development and subsequent
poverty reduction through implementation of
its various principles; this, however, does not go
without challenges.

It is noted that there is difficulty in
establishing what factors exactly cause economic
growth. In this vein, establishing and reviewing
the effectiveness of the rule of law as a cause of
economic development is not easy as the issue
of causation could easily flow in reverse, with
economic development leading to rule of law
reform. For example, certain northeast Asian
countries with a weak rule of law have had
substantial economic progress.* In addition, the
existence of informal legal systems also makes
causation difficult to determine, for instance
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avendor may still honour a bargain merely to
maintain his reputation without necessarily
being compelled to do so by law.”

Further, while it is important to prioritise
the rule of law, most developing countries
encounter resource constraints. ‘Every dollar
spent on judicial reform is a dollar that cannot
be spent on other public goods or put towards
economically productive private investment.’

Conclusion

In conclusion, this essay has shown how the rule
of law can reduce poverty and foster economic
growth. By applying the principles of the rule
of law, economic growth can be stimulated and,
once productivity and resource generation
increases, the very rules of law can be used to
distribute resources equally and thereby reduce
poverty. The principles of the rule of law can
help foster economic growth in the following
ways. By providing formal legal rules to regulate
the market, the priorities of an economy are
made known to investors as well as ensuring
competitiveness and consumer protection.

Limitation of government intervention
in economic activities except to the extent
provided by law also ensures economic stability
and attracts investment. The rule of law also
ensures that there is even-handedness and
equality, which ties in with the protection of
human rights. This is vital for economic growth
and includes property rights, labour rights and
women’s rights. Availability of an independent
and impartial judiciary is also essential as it
guarantees the enforcement of contracts. Lastly,
the rule of law is necessary for the integration
of international economies and in attracting
foreign investment.

It must, however, be noted that there are
challenges associated with employing the rule
of law in fostering economic development such
as difficulties in determining causation as well
as the resource constraints of championing the
rule of law faced by most developing countries.
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HOW CAN THE RULE OF LAW REDUCE POVERTY AND FOSTER ECONOMIC GROWTH?

How can the rule of law
reduce poverty and foster
economic growth?

start by defining what the rule of law

is or is said to be and go on to explain

how it should be implemented to reduce
poverty and ensure economic development.
The rule of law refers to a set of rules
and procedures governing human and
institutional behaviour that is autonomous
and possesses its own logic. These rules
are fundamental to society and provide
the guides for all other rules that regulate
behaviour. The rule of law argues for
legitimacy of the legal system by claiming
that all persons will be judged by a neutral
and impartial authority and no one will
receive special treatment; one of its major
components is the due process of law."

History has shown that economists
acknowledge the role of the rule of law in
economic development, especially after the
crumbling of the Washington Consensus in
the 1980s, which held the orthodoxy that
the way for countries to grow was to get the
policies right, but the Asian crisis of 1997-98
shook the confidence of economists in such
policies. This not withstanding, economists
have repeatedly found that the better the rule
of law, the richer the nation.?

The absence of basic institutions that
support a vibrant economic system is seen
as the major reason why most developing
countries remain poor. The central
element of stimulating economic growth
in developing countries and lifting them
from poverty is through establishing an
environment in which legal rights, especially
contractual rights, are protected. Often
taken for granted are the necessary legal
frameworks necessary to support market
economies, especially where the legal
institutions are ineffective or lacking the need
to establish effective institutions.

The issue of economic growth may be
largely a question of governance. This raises
the question as to what legal reforms are then
necessary to ensure economic development
and the eradication of poverty in developing
countries such as Uganda.
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The World Bank and International
Monetary Fund are at the forefront of efforts
to implement institutional law reforms
in developing countries. They do this by
conditioning financial assistance to be given
to countries on the implementation of law
reforms. In Uganda, donor countries such
as the Netherlands and United Kingdom
conditioned grants on the implementation
of a system to curb corruption plus
accountability of misused funds with the
aim of expanding the rule of law. However,
I was disappointed by the donors when
they tried to condition financial assistance
on the country’s refusal to implement laws
such as the anti-homosexuality bill, which
was supported by the majority of Ugandans
because homosexuality is considered
contrary to the norms and beliefs of the
majority. In a democratic society, going
against the views of the majority would be
contrary to the rule of law as enshrined in
Article 2 of the Constitution of Uganda,
which states that the law is the view of the
people of Uganda. The other critique
is the use of economic resources in the
implementation of the initiatives for the rule
of law, yet they would have been used in the
direct alleviation of poverty and provision of
services to the poor.

The rule of law fosters a market-friendly
environment in which economic exchanges
take place and other wealth-creating
activities can occur. The rule of law promotes
stability, predictability and consistency in
the enforcement of legal rules affecting
the operation of the market.” Stability of
the market enables people to join the trade
knowing their rights are protected and
preserved. A case in point is the patent law,
which protects patents and inventors in all
technological fields, and also the principles
of contract law, such as offer, acceptance,
consideration, capacity and intention to
contract — if met, they will reassure parties
that those with whom they are doing business
will meet their part of the bargain.
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In Uganda, the government has created
policies that are intended to protect
prospective investors, thus attracting a large
number of investors. Some incentives include
provision of an industrial park, tax holidays,
subsidised taxes in the case of importation
of raw materials and a ready market for
their products. Therefore, the rule of law
with regard to incentives to attract investors
has been laid down in Uganda in order to
attract investors who will create jobs for the
locals, which will, in turn, reduce poverty and
promote economic growth.

Business activities boom in an economy
where legal rules are predictable and do
not depend on the whim of government
officials. The rule of law is therefore
important to protect the layman from being
exploited by government officials who may
use their powers to their advantage and to
the detriment of the common man. This
will put confidence in the public to work
hard knowing they are being protected,
thus encouraging economic growth and
consequently eliminating or reducing poverty.

The rule of law dictates political stability as
one of the pillars of economic development
in society. Trade does not expand and
develop in a region that is politically unstable
because there is no organised economic
system during the instabilities and therefore
the business mind would not risk trading
under such conditions. For example, in
the northern region of Uganda, there has
been less trade, growth and development
compared to other parts of the country,
owing to political instabilities there. A case in
point is the recent economic strikes in Greece
and Spain. Governments should therefore
resort to diplomatic means of settling disputes
such as mediation and arbitration and court,
including war as the last option.

Respect for human rights is an important
aspect in fostering economic growth. A
country where the rights of the citizens are
violated is bound to be under-developed,
whether the abuse of the said rights is by
individuals or by the government. The United
Nations Universal Declaration of Human
Rights caters for rights such as a right to
own property and participation in social,
economic and political activities irrespective
of gender, colour, race or beliefs and norms.

A government that does not respect human
rights loses popularity on the international
scene thus scaring away potential investors
and causing experts to migrate to better
countries where their rights will be respected
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thus curtailing economic growth. Research
has shown that the highest levels of human
rights abuse are found in the least developed
countries and regions, therefore one of the
incentives to ensure economic growth is to
curb the abuse of human rights because,
when people are economically empowered,
they are able to fight for their rights.

The issue of human rights, however, is
not considered as a deal breaker for some
investors. A case in point is China. Despite
its high level of human rights abuses, this has
not affected the rate at which foreigners are
investing there. On a case-by-case basis, some
human rights violations do not affect returns
on investment, therefore some human rights
violations do not affect the economy.

In a bid to promote growth and eradicate
poverty, it is not enough for governments
to provide resources, it is important for
them to make the resources accessible to all
people down to the grass-roots level. This
can be done through the education of the
masses of their rights, duties, obligations
and entitlements as citizens. For example,
it is not enough for governments under the
health sector to build hospitals; they have
an obligation to make them accessible by
equipping them with the necessary medical
personnel and supplies, plus providing
transport to patients in a critical condition
through the provision of ambulances. The
government can make them accessible by
offering drugs at subsidised prices and
ensuring the medical personnel do not
relocate resources to their personal clinics.
This will improve the provision of services and
reduce death rates, especially the maternal
mortality rate. Therefore, knowledge about
resources and accessibility is a step towards
achieving economic growth.

The government should also educate the
masses in relation to economic activities and
incentives attached thereto. For example,
in a country like Uganda, which is mainly
agriculture based, the government has and
should continue to provide support in the
form of start-up capital, tips on good farming
methods attained through research and also
searching for markets for their products.

I would recommend that nations curb
vices such as corruption, which is prevalent,
especially in the public sector where public
workers use public funds for their own
benefit, to the detriment of the public. The
state should set up good rules and laws plus
a strong implementation mechanism, which
is lacking in most countries. Corruption
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is a vice that creates income inequality,
therefore a country’s GDP may reflect
economic growth yet most of the resources
are in the hands of a few people. Therefore,
it is important that resources are equally
distributed and this can be done through
curbing the vice of corruption. On the issue
of the implementation mechanism, I would
recommend that countries follow the example
of China, which has managed to reduce cases
of corruption, especially the ‘firing squad
system’ and, even if this system is considered
inhumane and a violation of human rights,
what is humane about an official entrusted
with public funds and property using them
for their own benefits to the detriment of the
public?

Nations should also slow down the increase
in their populations through educating
women on methods of family planning such
as use of contraceptives and condoms. In
countries such as China, which has a high
population rate, the one-child policy has been
adopted. Although, over time, this policy has
succeeded in reducing population growth,
inhuman activities such as murder and untold
suffering have been felt by the population.
Furthermore, in a society where parents are
dependent on their offspring during old age,
parents are bound to suffer if their offspring
die before them. Therefore, I recommend
that birth control should be an initiative
that both men and women benefit from. In
a patriarchal society, where men determine
how many children they should have in a
family, then the use of birth control methods
becomes almost impossible if the woman is
left with the responsibility of ensuring birth
control therefore it should be a joint effort
between the woman and man. There should
be voluntary testing for HIV/AIDS so as to
control, the spread of the virus and ensure
the sick are treated, because a sick population
is a liability not an asset when aiming to
ensure economic growth.

The dependency of developing countries
on donor aid makes them very vulnerable to
debt and manipulation. For example, prior
to the current financial budget, Uganda’s
budget was substantially funded by donor
countries such as the UK and US, thus putting
the country in debt, yet most of the money
was being misappropriated by government
officials. A case in point is the GAVI fund
saga, where money donated to Uganda’s
ministry for health for the treatment of
diseases such as tuberculosis and HIV/AIDS
was misappropriated. Therefore, there is no
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economic growth and the country is in the
dilemma of having to shoulder a debt that

did not help the layman, therefore leaving

the public in double jeopardy because they
have not been given services and they have to
shoulder the heavy tax burden to pay back the
funds. The rule of law on the use of donations
should be upheld and culprits punished if
economic growth is to be achieved.

Nations should be prepared for natural
disasters, especially countries that are more
susceptible to natural disasters such as
Australia, China, Japan and the US. These
countries are prone to calamities such as
tornadoes, floods and wildfires. They should
equip their inhabitants with knowledge on
how to survive during those times and also
equip the departments that are in charge
of natural disasters. Uganda should also
relocate and resettle landslide victims and
equip the ministry in charge with resources
and knowledge and not always depend on
international organisations such as the Red
Cross and United Nations.

The governments of all nations and their
respective law-making bodies should make
laws or reforms to already existing laws in line
with prevailing economic conditions of the
country, for example the law on contracts,
property ownership, patents, taxation and
revenue. The law-making bodies should
make important and essential laws instead
of advocating for their own benefits, such
as increases in salary, iPads and surveillance
cameras for the parking lot of the August
House — ironically worth billions in a country
where the majority of the population is living
below the poverty line.

The principle of the rule of law works side
by side with the principle of the separation
of powers, which is figuratively referred to
as the three cooking stones: the executive,
judiciary and legislature. The three bodies
are autonomous but work hand in hand and
do not dictate the activities and powers of
the other, however, in Uganda, the executive
has a tendency to usurp the powers of the
legislature. For example, the executive
directed the legislature to strike out the
provision on term limits contrary to the rule
of law as expected in a democracy. Contrary
to the rule of law, the chief justice, with the
support of the executive, has remained in
power despite attaining retirement age. This
is also a common occurrence in the public
sector, where public servants are still in office
despite attaining retirement age, yet there
are many unemployed youths who would
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be instrumental in paving the way forward
towards achievement of economic growth.

On the international scene, the rule of law
can be upheld by the elimination of double
standards by super powers such as the US,
especially while conducting foreign policies,
for example the UN intervention in Iran
and Syria. In Syria, on the issue of chemical
weapons, they instructed Syria to destroy
its nuclear weapons yet other nations such
as North Korea and Russia have not been
instructed to do the same. This has
led to political and social instability, which
has hampered Syrian economic growth.

The US has also spent a lot of money on its
foreign policies, leaving it
in debt.

The failure of nations to draw definite
border lines has led to increased instability
between nations. A case in point is the
conflict between Israel and Palestine over
the Gaza Strip, which has led to the failure in
growth and development of the strip socially,
politically and even economically. Perhaps,
therefore, the International Court of Justice
should decide the dispute so as to give the
Gaza Strip a chance to develop.

The question requires that we examine how

the rule of law fosters economic growth but I

would like to aver and advocate for economic

development rather than economic growth,
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because economic growth is reflected by

an increase in GDP yet the majority of the
population may still be living beneath the
poverty line or in abject poverty. Economic
growth does not reflect good or improved
standards of living among individuals; it’s just
areflection of improved government returns
in relation to exports, unlike economic
development, which reflects improvement

in general standards of living both in
government incomes from exports and public
standards of living. For example, a country
such as China has economic growth while

a country such as Switzerland is considered
economically developed and that’s the
standard I would like developing countries
such as Chad, the DRC and Uganda, to name
but a few, to attain through the rule of law.
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