30026 Federal Register/Vol.

85, No. 97/Tuesday, May 19, 2020/Rules and Regulations

DEPARTMENT OF EDUCATION

34 CFR Part 106
[Docket ID ED-2018-OCR-0064]
RIN 1870-AA14

Nondiscrimination on the Basis of Sex
in Education Programs or Activities
Receiving Federal Financial
Assistance

AGENCY: Office for Civil Rights,
Department of Education.
ACTION: Final rule.

SUMMARY: The Secretary of Education
amends the regulations implementing
Title IX of the Education Amendments
of 1972 (Title IX). The final regulations
specify how recipients of Federal
financial assistance covered by Title IX,
including elementary and secondary
schools as well as postsecondary
institutions, (hereinafter collectively
referred to as “recipients” or “schools”),
must respond to allegations of sexual
harassment consistent with Title IX’s
prohibition against sex discrimination.
These regulations are intended to
effectuate Title IX’s prohibition against
sex discrimination by requiring
recipients to address sexual harassment
as a form of sex discrimination in
education programs or activities. The
final regulations obligate recipients to
respond promptly and supportively to
persons alleged to be victimized by
sexual harassment, resolve allegations of
sexual harassment promptly and
accurately under a predictable, fair
grievance process that provides due
process protections to alleged victims
and alleged perpetrators of sexual
harassment, and effectively implement
remedies for victims. The final
regulations also clarify and modify Title
IX regulatory requirements regarding
remedies the Department may impose
on recipients for Title IX violations, the
intersection between Title IX,
Constitutional protections, and other
laws, the designation by each recipient
of a Title IX Coordinator to address sex
discrimination including sexual
harassment, the dissemination of a
recipient’s non-discrimination policy
and contact information for a Title IX
Coordinator, the adoption by recipients
of grievance procedures and a grievance
process, how a recipient may claim a
religious exemption, and prohibition of
retaliation for exercise of rights under
Title IX.

DATES: These regulations are effective
August 14, 2020.

FOR FURTHER INFORMATION CONTACT:
Alejandro Reyes, U.S. Department of
Education, 400 Maryland Avenue SW,

Room 4E308, Washington, DC 20202.
Telephone: (202) 453-6639. Email:
Alejandro.Reyes@ed.gov.

If you use a telecommunications
device for the deaf (TDD) or a text
telephone (TTY), call the Federal Relay
Service (FRS), toll free at 1-800-877—
8339.
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Effective Date

On March 13, 2020, the President of
the United States declared that a
national emergency concerning the
novel coronavirus disease (COVID—-19)
outbreak began on March 1, 2020, as
stated in “Declaring a National
Emergency Concerning the Novel
Coronavirus Disease (COVID-19)
Outbreak,” Proclamation 9994 of March
13, 2020, Federal Register Vol. 85, No.
53 at 15337-38. The Department
appreciates that exigent circumstances
exist as a result of the COVID-19
national emergency, and that these
exigent circumstances require great
attention and care on the part of States,
local governments, and recipients of
Federal financial assistance. The
Department recognizes the practical
necessity of allowing recipients of
Federal financial assistance time to plan
for implementing these final
regulations, including to the extent
necessary, time to amend their policies
and procedures necessary to comply.
Taking into account this national
emergency, as well as consideration of
public comments about an effective date
as discussed in the “Effective Date”
subsection of the “Miscellaneous”

section of this preamble, the Department

has determined that these final
regulations are effective August 14,
2020.

Executive Summary
Purpose of This Regulatory Action

Enacted in 1972, Title IX prohibits
discrimination on the basis of sex in
education programs and activities that
receive Federal financial assistance.! In

its 1979 opinion Cannon v. University of

Chicago,? the Supreme Court stated that
the objectives of Title IX are two-fold:
first, to “‘avoid the use of Federal
resources to support discriminatory
practices” and second, to “provide
individual citizens effective protection

120 U.S.C. 1681 (“No person in the United States
shall, on the basis of sex, be excluded from
participation in, be denied the benefits of, or be
subjected to discrimination under any education
program or activity receiving Federal financial
assistance . . . .”).

2441 U.S. 677 (1979).

against those practices.” 3 The U.S.
Department of Education (the
“Department” or “we’’) may issue rules
effectuating the dual purposes of Title
IX.4 We refer herein to Title IX’s
prohibition on sex discrimination and
purposes as described by the Supreme
Court as Title IX’s non-discrimination
mandate.

The Department’s predecessor, the
Department of Health, Education, and
Welfare (HEW), first promulgated
regulations under Title IX, effective in
1975.5 Those regulations reinforced
Title IX’s non-discrimination mandate,
addressing prohibition of sex
discrimination in hiring, admissions,
athletics, and other aspects of
recipients’ education programs or
activities. The 1975 regulations also
required recipients to designate an
employee to coordinate the recipient’s
efforts to comply with Title IX and to
adopt and publish grievance procedures
providing for prompt and equitable
resolution of complaints that a recipient
is discriminating based on sex.

When HEW issued its regulations in
1975, the Federal courts had not yet
addressed recipients’ Title IX
obligations with respect to sexual
harassment as a form of sex
discrimination. In the decades since
HEW issued the 1975 regulations, the
Department has not promulgated any
Title IX regulations to address sexual
harassment as a form of sex
discrimination. Beginning in 1997, the
Department addressed this subject
through a series of guidance documents,
most notably the 2001 Guidance &

3 Cannon v. Univ. of Chicago, 441 U.S. 677, 704
(1979).

420 U.S.C. 1682 (“Each Federal department and
agency which is empowered to extend Federal
financial assistance to any education program or
activity . . . is authorized and directed to effectuate
the provisions of section 1681 of this title with
respect to such program or activity by issuing rules,
regulations, or orders of general applicability which
shall be consistent with achievement of the
objectives of the statute authorizing the financial
assistance in connection with which the action is
taken.”).

540 FR 24128 (June 4, 1975) (codified at 45 CFR
part 86). In 1980, Congress created the United States
Department of Education. Public Law 96-88, sec.
201, 93 Stat. 669, 671 (1979); Exec. Order No.
12212, 45 FR 29557 (May 2, 1980). By operation of
law, all of HEW’s determinations, rules, and
regulations continued in effect and all functions of
HEW’s Office for Civil Rights, with respect to
educational programs, were transferred to the
Secretary of Education. 20 U.S.C. 3441(a)(3). The
regulations implementing Title IX were recodified
without substantive change in 34 CFR part 106. 45
FR 30802, 30955-65 (May 9, 1980).

6U.S. Dep’t. of Education, Office for Civil Rights,
Revised Guidance on Sexual Harassment:
Harassment of Students by School Employees,
Other Students, or Third Parties (Jan. 19, 2001)
(hereinafter, “2001 Guidance”), https://
www2.ed.gov/about/offices/list/ocr/docs/
shguide.pdf.
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(which revised similar guidance issued
in 1997 7), the withdrawn 2011 Dear
Colleague Letter, the withdrawn 2014
Q&A,? and the 2017 Q&A.1° The
Department understands that agency
guidance is not intended to represent
legal obligations; however, we also
acknowledge that in part because the
Title IX statute and the Department’s
implementing regulations have (until
these final regulations) not addressed
sexual harassment, recipients and the
Department have relied on the
Department’s guidance to set
expectations about how recipients
should respond to sexual harassment
and how the Department investigates
recipients for possible Title IX
violations with respect to responding to
sexual harassment.1? These final

7U.S. Dep’t. of Education, Office for Civil Rights,
Sexual Harassment Guidance: Harassment of
Students By School Employees, Other Students, or
Third Parties, 62 FR 12034 (Mar. 13, 1997)
(hereinafter, 1997 Guidance”), https://
www2.ed.gov/about/offices/list/ocr/docs/
sexhar01.htmM#skipnav2.

81.S. Dep’t. of Education, Office for Civil Rights,
Dear Colleague Letter: Sexual Violence (April 4,
2011) (hereinafter “2011 Dear Colleague Letter”),
https://www2.ed.gov/about/offices/list/ocr/letters/
colleague-201104.pdf, withdrawn by, U.S. Dep’t. of
Education, Office for Civil Rights, Dear Colleague
Letter (Sept. 22, 2017), https://www2.ed.gov/about/
offices/list/ocr/letters/colleague-title-ix-201709.pdf.

9U.S. Dep’t. of Education, Office for Civil Rights,
Questions and Answers on Title IX and Sexual
Violence (April 29, 2014) (hereinafter “2014 Q&A”),
https://www2.ed.gov/about/offices/list/ocr/docs/qa-
201404-title-ix.pdf, withdrawn by, U.S. Dep’t. of
Education, Office for Civil Rights, Dear Colleague
Letter (Sept. 22, 2017), https://www2.ed.gov/about/
offices/list/ocr/letters/colleague-title-ix-201709.pdf.

107.S. Dep’t. of Education, Office for Civil Rights,
Q&A on Campus Sexual Misconduct (Sept. 22,
2017) (hereinafter, “2017 Q&A”™), https://
www2.ed.gov/about/offices/list/ocr/docs/qa-title-ix-
201709.pdf.

11 For example, OCR found numerous institutions
in violation of Title IX for failing to adopt the
preponderance of the evidence standard in its
investigations of sexual harassment, even though
the notion that the preponderance of the evidence
standard is the only standard that might be applied
under Title IX is set forth in the 2011 Dear
Colleague Letter and not in the Title IX statute,
current regulations, or other guidance. E.g., U.S.
Dep’t. of Education, Office for Civil Rights, Letter
of Findings to Harvard Law School 7 (Dec. 10, 2014)
(“Harvard Law Letter”), https://www2.ed.gov/
documents/press-releases/harvard-law-letter.pdf
(“[TIn order for a recipient’s grievance procedures
to be consistent with the Title IX evidentiary
standard, the recipient must use a preponderance
of the evidence standard for investigating
allegations of sexual harassment, including sexual
assault/violence.”) OCR in its letter of findings
against Harvard Law School noted that Harvard’s
procedures provide that “formal disciplinary
sanctions shall be imposed only upon clear and
convincing evidence.” Harvard Law Letter at 10.
OCR found the following: “This higher standard of
proof was inconsistent with the preponderance of
the evidence standard required by Title IX for
investigating allegations of sexual harassment or
violence.” Id.; see also U.S. Dep’t. of Education,
Office for Civil Rights, Letter of Findings to S.
Methodist Univ. 4 (Dec. 11, 2014), https://
www2.ed.gov/documents/press-releases/southern-

regulations impose, for the first time,
legally binding rules on recipients with
respect to responding to sexual
harassment, and the nature of the legal
obligations imposed under these final
regulations is similar in some ways, and
different in some ways, to the way the
Department approached this subject in
its guidance documents. Those
similarities and differences are
explained throughout this preamble,
including in the “Adoption and
Adaption of the Supreme Court’s
Framework to Address Sexual
Harassment” and ‘‘Role of Due Process
in the Grievance Process” sections of
this preamble.

Prior to these final regulations, the
Department’s last policy statement on
Title IX sexual harassment was its
withdrawal of the 2011 Dear Colleague
Letter 12 and concomitant issuance of
the 2017 Q&A. The 2017 Q&A along
with the 2001 Guidance represent the
“status quo” or “baseline” against

methodist-university-letter.pdf; U.S. Dep’t. of
Education, Office for Civil Rights, Letter of Findings
to Princeton Univ. 6, 11, 18 (Nov. 5, 2014), https://
www2.ed.gov/documents/press-releases/princeton-
Ietter.pdf; U.S. Dep’t. of Education, Office for Civil
Rights, Letter of Findings to Tufts Univ. 5 (Apr. 28,
2014), https://www2.ed.gov/about/offices/list/ocr/
docs/investigations/more/01102089-a.pdf; U.S.
Dep’t. of Education, Office for Civil Rights, Letter
of Findings to Yale Univ. 4-5 (June 15, 2012),
https://www2.ed.gov/about/offices/list/ocr/docs/
investigations/01112027-a.pdf. Many recipients
changed their Title IX policies and procedures to
conform to the 2001 Guidance, and then to the 2011
Dear Colleague Letter, in part based on OCR
enforcement actions that found recipients in
violation for failing to comport with interpretations
of Title IX found only in guidance. E.g., Blair A.
Baker, When Campus Sexual Misconduct Policies
Violate Due Process Rights, 26 Cornell J. of Law &
Pub. Pol’y 533, 542 (2016) (The 2011 Dear
Colleague Letter has “forced universities to change
their former policies drastically, with regards to
their specific procedures as well as the standard of
proof, out of fear that the Department of Education
will pursue their school for a violation of Title IX.
In sum, the Dear Colleague Letter applied pressure
on colleges to maintain a victim-friendly
environment, which is admirable and necessary,
but in turn has created a situation that can be
insensitive to the accused and ‘tilted in favor of the
alleged victim.” These situations do not have to be
mutually exclusive; and there must be a solution in
which victim-friendly is not synonymous with
procedurally adverse to respondents.”) (internal
citations omitted); Lauren P. Schroeder, Cracks in
the Ivory Tower: How the Campus Sexual Violence
Elimination Act Can Protect Students from Sexual
Assault, 45 Loy. Univ. Chi. L. J. 1195, 1202 (2014)
(“[Because] Title IX is such a short statute with
little direction, schools look to specific guidance
materials provided by the Department of Education
to determine the specific requirements of Title
IX.”).

12 The 2014 Q&A (withdrawn at the same time as
the 2011 Dear Colleague Letter was withdrawn)
expounded on the same approach taken by the
Department in the withdrawn 2011 Dear Colleague
Letter; throughout this preamble, references to and
discussion of the 2011 Dear Colleague Letter may
be understood to assume that the same or similar
approach was taken in the 2014 Q&A unless
otherwise noted.

which these final regulations make
further changes to the Department’s
enforcement of Title IX obligations.13
However, the withdrawal of the 2011
Dear Colleague Letter and issuance of
the 2017 Q&A did not require or result
in wholesale changes to the set of
expectations guiding recipients’
responses to sexual harassment or to
many recipients’ Title IX policies and
procedures. The Department
understands from public comments and
media reports that many (if not most)
recipients chose not to change their
Title IX policies and procedures
following the withdrawal of the 2011
Dear Colleague Letter and issuance of
the 2017 Q&A.14 This lack of change by
recipients is a reasonable response to
the following facts: Guidance is not
legally enforceable; 15 the 2017 Q&A
expressly stated to recipients that the
2017 Q&A was issued as an interim,
non-binding interpretation of Title IX
sexual harassment responsibilities while
the Department conducted rulemaking
to arrive at legally binding regulations
addressing this subject; 16 and both the
2017 Q&A and the withdrawn 2011 Dear
Colleague Letter relied heavily on the
2001 Guidance.1” The 2017 Q&A along
with the 2001 Guidance, and not the
withdrawn 2011 Dear Colleague Letter,
remain the baseline against which these
final regulations make further changes
to enforcement of Title IX obligations.
These final regulations largely address
the same topics addressed in the
Department’s current and past guidance,
including withdrawn guidance.
Throughout this preamble we explain
points of difference, and similarity,
between these final regulations, and the
Department’s guidance. As such
discussion makes clear, some of the
Title IX policies and procedures that

132017 Q&A at 1 (“[Tlhese questions and
answers—along with the [2001 Guidance]
previously issued by the Office for Civil Rights—
provide information about how OCR will assess a
school’s compliance with Title IX" in “the interim”
while the Department “engage[s] in rulemaking on
the topic of schools’ Title IX responsibilities
concerning complaints of sexual misconduct,
including peer-on-peer sexual harassment and
sexual violence.”).

14 F.g., Alice B. Lloyd, Colleges Stick With
Obama-Era Title IX Guidance, Washington
Examiner (Aug. 2, 2018) (describing the 2017 Q&A
and withdrawal of the 2011 Dear Colleague Letter
as giving recipients “the option to adjust their
procedures” for example with respect to which
standard of evidence to use in sexual harassment
cases, and designating a longer investigation time
frame than the 60 calendar day time frame specified
in the 2011 Dear Colleague Letter, and describing
reasons why most recipients have chosen not to
change Title IX policies and procedures).

15 Perez v. Mortgage Bankers Ass’n, 575 U.S. 92,
96-98 (2015).

162017 Q&A at 1.

17 Compare 2017 Q&A at 1-4, 6-7 with 2011 Dear
Colleague Letter at 2, 3-9, 11, 13.


https://www2.ed.gov/documents/press-releases/southern-methodist-university-letter.pdf
https://www2.ed.gov/documents/press-releases/southern-methodist-university-letter.pdf
https://www2.ed.gov/documents/press-releases/southern-methodist-university-letter.pdf
https://www2.ed.gov/about/offices/list/ocr/docs/investigations/more/01102089-a.pdf
https://www2.ed.gov/about/offices/list/ocr/docs/investigations/more/01102089-a.pdf
https://www2.ed.gov/about/offices/list/ocr/letters/colleague-title-ix-201709.pdf
https://www2.ed.gov/about/offices/list/ocr/letters/colleague-title-ix-201709.pdf
https://www2.ed.gov/about/offices/list/ocr/letters/colleague-title-ix-201709.pdf
https://www2.ed.gov/about/offices/list/ocr/letters/colleague-title-ix-201709.pdf
https://www2.ed.gov/about/offices/list/ocr/docs/investigations/01112027-a.pdf
https://www2.ed.gov/about/offices/list/ocr/docs/investigations/01112027-a.pdf
https://www2.ed.gov/about/offices/list/ocr/docs/sexhar01.html#skipnav2
https://www2.ed.gov/about/offices/list/ocr/docs/sexhar01.html#skipnav2
https://www2.ed.gov/about/offices/list/ocr/docs/sexhar01.html#skipnav2
https://www2.ed.gov/about/offices/list/ocr/letters/colleague-201104.pdf
https://www2.ed.gov/about/offices/list/ocr/letters/colleague-201104.pdf
https://www2.ed.gov/about/offices/list/ocr/docs/qa-title-ix-201709.pdf
https://www2.ed.gov/about/offices/list/ocr/docs/qa-title-ix-201709.pdf
https://www2.ed.gov/about/offices/list/ocr/docs/qa-title-ix-201709.pdf
https://www2.ed.gov/about/offices/list/ocr/docs/qa-201404-title-ix.pdf
https://www2.ed.gov/about/offices/list/ocr/docs/qa-201404-title-ix.pdf
https://www2.ed.gov/documents/press-releases/harvard-law-letter.pdf
https://www2.ed.gov/documents/press-releases/harvard-law-letter.pdf
https://www2.ed.gov/documents/press-releases/princeton-letter.pdf
https://www2.ed.gov/documents/press-releases/princeton-letter.pdf
https://www2.ed.gov/documents/press-releases/princeton-letter.pdf
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recipients have in place due to
following the 2001 Guidance and the
withdrawn 2011 Dear Colleague Letter
remain viable policies and procedures
for recipients to adopt while complying
with these final regulations. Because
these final regulations represent the
Department’s interpretation of a
recipient’s legally binding obligations,
rather than best practices,
recommendations, or guidance, these
final regulations focus on precise legal
compliance requirements governing
recipients. In many regards, as
discussed throughout this preamble,
these final regulations leave recipients
the flexibility to choose to follow best
practices and recommendations
contained in the Department’s guidance
or, similarly, best practices and
recommendations made by non-
Department sources, such as Title IX
consultancy firms, legal and social
science scholars, victim advocacy
organizations, civil libertarians and due
process advocates, and other experts.
Based on extensive review of the
critical issues addressed in this
rulemaking, the Department has
determined that current regulations do
not provide clear direction for how
recipients must respond to allegations of
sexual harassment because current
regulations do not reference sexual
harassment at all. Similarly, the
Department has determined that
Department guidance is insufficient to
provide clear direction on this subject
because it is not legally enforceable,18
has created confusion and uncertainty
among recipients,® and has not

18 For further discussion, see the “Notice and
Comment Rulemaking Rather Than Guidance”
section of this preamble.

19 Janet Napolitano, “Only Yes Means Yes”: An
Essay on University Policies Regarding Sexual
Violence and Sexual Assault, 33 Yale L. & Pol'y
Rev. 387, 393-97 (2015) (The Honorable Janet
Napolitano, the President of the University of
California, who is a former Governor and Attorney
General of Arizona and a former United States
Secretary of Homeland Security, writing that OCR’s
guidance documents “left [campuses] with
significant uncertainty and confusion about how to
appropriately comply after they were implemented”
and specifically noted that the “2011 Dear
Colleague Letter generated significant compliance
questions for campuses.”); see also Task Force on
Fed. Regulation of Higher Education, Recalibrating
Regulation of Colleges and Universities at 12 (2015)
(the Task Force on Federal Regulation of Higher
Education, appointed by a bipartisan group of U.S.
Senators, noting: “[A] guidance document meant to
clarify uncertainty only led to more confusion. A
2011 ‘Dear Colleague’ letter on Title IX
responsibilities regarding sexual harassment
contained complex mandates and raised a number
of questions for institutions. As a result, the
Department was compelled to issue further
guidance clarifying its letter. This took the form of
a 53-page ‘Questions and Answers’ document [the
withdrawn 2014 Q&A] that took three years to
complete. Still, that guidance has raised further
questions. Complexity begets more complexity.”).

adequately advised recipients as to how
to uphold Title IX’s non-discrimination
mandate while at the same time meeting
requirements of constitutional due
process and fundamental fairness.2°
Therefore, the Department issues these
final regulations addressing sexual
harassment, to better align the
Department’s Title IX regulations with
the text and purpose of Title IX, the U.S.
Constitution, Supreme Court precedent
and other case law, and to address the
practical challenges facing students,
employees, and recipients with respect
to sexual harassment allegations in
education programs and activities.

The final regulations define and apply
the following terms, as discussed in the
““Section 106.30 Definitions” section of
this preamble: “actual knowledge,”
“complainant,” “elementary and
secondary schools,” “formal
complaint,” “postsecondary
institution,” “respondent,” “sexual
harassment,” and “supportive
measures’’; each term has a specific
meaning under these final regulations.
For clarity of understanding when
reading this preamble, “‘complainant”
means any individual who is alleged to
be the victim of sexual harassment, and
“respondent” means any individual
who is reported to be the perpetrator of
sexual harassment. A person may be a
complainant, or a respondent, even
where no formal complaint has been
filed and no grievance process is
pending. A “formal complaint” is a
document that initiates a recipient’s
grievance process, but a formal
complaint is not required in order for a
recipient to have actual knowledge of
sexual harassment, or allegations of
sexual harassment, that activates the
recipient’s legal obligation to respond
promptly, including by offering
supportive measures to a complainant.
References in this preamble to a
complainant, respondent, or other
individual with respect to exercise of
rights under Title IX should be
understood to include situations in
which a parent or guardian has the legal
right to act on behalf of the individual.2?

Alleged victims of sexual harassment
often have options to pursue legal action
through civil litigation or by pressing
criminal charges. Title IX does not
replace civil or criminal justice systems.
However, the way in which a school,
college, or university responds to
allegations of sexual harassment in an
education program or activity has

20 See the “Role of Due Process in the Grievance
Process” section of this preamble.

21 For further discussion see the “Section 106.6(g)
Exercise of Rights by Parents/Guardians”
subsection of the “Clarifying Amendments to
Existing Regulations” section of this preamble.

serious consequences for the equal
educational access of complainants and
respondents. These final regulations
require recipients to offer supportive
measures to every complainant,
irrespective of whether the complainant
files a formal complaint. Recipients may
not treat a respondent as responsible for
sexual harassment without providing
due process protections. When a
recipient determines a respondent to be
responsible for sexual harassment after
following a fair grievance process that
gives clear procedural rights to both
parties, the recipient must provide
remedies to the complainant.

Summary of the Major Provisions of
This Regulatory Action

These final regulations are premised
on setting forth clear legal obligations
that require recipients to: Promptly
respond to individuals who are alleged
to be victims of sexual harassment by
offering supportive measures; follow a
fair grievance process to resolve sexual
harassment allegations when a
complainant requests an investigation or
a Title IX Coordinator decides on the
recipient’s behalf that an investigation is
necessary; and provide remedies to
victims of sexual harassment.

Regarding sexual harassment, the
final regulations:

= Define the conduct constituting
sexual harassment for Title IX purposes;

» Specify the conditions that activate
a recipient’s obligation to respond to
allegations of sexual harassment and
impose a general standard for the
sufficiency of a recipient’s response,
and specify requirements that such a
response much include, such as offering
supportive measures in response to a
report or formal complaint of sexual
harassment;

= Specify conditions that require a
recipient to initiate a grievance process
to investigate and adjudicate allegations
of sexual harassment; and

= Establish procedural due process
protections that must be incorporated
into a recipient’s grievance process to
ensure a fair and reliable factual
determination when a recipient
investigates and adjudicates a formal
complaint of sexual harassment.

Additionally, the final regulations:
Affirm that the Department’s Office for
Civil Rights (“OCR”’) may require
recipients to take remedial action for
discriminating on the basis of sex or
otherwise violating the Department’s
regulations implementing Title IX,
consistent with 20 U.S.C. 1682; clarify
that in responding to any claim of sex
discrimination under Title IX, recipients
are not required to deprive an
individual of rights guaranteed under
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the U.S. Constitution; acknowledge the
intersection of Title IX, Title VII, and
FERPA, as well as the legal rights of
parents or guardians to act on behalf of
individuals with respect to Title IX
rights; update the requirements for
recipients to designate a Title IX
Coordinator, disseminate the recipient’s
non-discrimination policy and the Title
IX Coordinator’s contact information,
and notify students, employees, and
others of the recipient’s grievance
procedures and grievance process for
handling reports and complaints of sex
discrimination, including sexual
harassment; eliminate the requirement
that religious institutions submit a
written statement to the Assistant
Secretary for Civil Rights to qualify for
the Title IX religious exemption; and
expressly prohibit retaliation against
individuals for exercising rights under
Title IX.

Timing, Comments, and Changes

On November 29, 2018, the Secretary
published a notice of proposed
rulemaking (NPRM) for these parts in
the Federal Register.22 The final
regulations contain changes from the
NPRM (interchangeably referred to in
this preamble as the “NPRM,” the
“proposed rules,” or the “proposed
regulations”), and these changes are
fully explained in the “Analysis of
Comments and Changes” and other
sections of this preamble.

Throughout tﬁis preamble, the
Department uses the terms “institutions
of higher education” (or “IHEs”’)
interchangeably with “postsecondary
institutions” (or “PSEs”’). The
Department uses the phrase “elementary
and secondary schools” (or “ESEs”)
interchangeably with “local educational
agencies” (or “LEAs” or “K-12").

Throughout this preamble, the
Department refers to Title IX of the
Education Amendments of 1972, as
amended, as “Title IX,” 23 to the
Individuals with Disabilities Education
Act as the “IDEA,” 24 to Section 504 of
the Rehabilitation Act of 1973 as
“Section 504,” 25 to the Americans with
Disabilities Act as the “ADA,” 26 to Title
VI of the 1964 Civil Rights Act as “Title
VI,” 27 to Title VII of the 1964 Civil
Rights Act as “Title VIL,” 28 to section
444 of the General Education Provisions
Act (GEPA), which is commonly
referred to as the Family Educational

2283 FR 61462 (Nov. 29, 2018) (to be codified at
34 CFR pt. 106).

2320 U.S.C. 1681 et seq.

2420 U.S.C. 1400 et seq.

2529 U.S.C. 701 et seq.

2642 U.S.C. 12101 et seq.

2742 U.S.C. 2000d et seq.

2842 U.S.C. 2000e et seq.

Rights and Privacy Act of 1974, as
“FERPA,” 29 to the Jeanne Clery
Disclosure of Campus Security Policy
and Campus Crime Statistics Act as the
“Clery Act,” 30 and to the Violence
Against Women Reauthorization Act of
2013 as “VAWA,” 31

The Department uses the phrase
“Title IX sexual harassment” to refer to
the conduct defined in §106.30 to be
sexual harassment as well as the
conditions described in § 106.44(a) that
require a recipient to respond to sexual
harassment under Title IX and these
final regulations.32 When the
Department uses the term “victim’’ (or
“survivor”) or ‘“‘perpetrator” to discuss
these final regulations, the Department
assumes that a reliable process, namely
the grievance process described in
§106.45, has resulted in a determination
of responsibility, meaning the recipient
has found a respondent responsible for
perpetrating sexual harassment against a
complainant.33

Throughout the preamble, the
Department references and summarizes
statistics, data, research, and studies
that commenters submitted. The
Department’s reference to or
summarization of these items, however,
does not speak to their level of accuracy.
Whether specifically cited or not, we
considered all relevant information
submitted to us in our analysis and
promulgation of these final regulations.

The Department references statistics,
data, research, and studies throughout
this preamble. Such reference to or
summarization of these items does not
indicate that the Department
independently has determined that the
entirety of each item is accurate.

Many commenters referenced the
impact of sexual harassment or the
proposed rules on individuals who
belong to, or identify with, certain
demographic groups, and used a variety
of acronyms and phrases to describe
such individuals; for example, various
commenters referred to “LGBT” or
“LGBTQ+" and “persons of color” or
“racial minorities.” For consistency,
throughout this preamble we use the
acronym “LGBTQ” while recognizing

2920 U.S.C. 1232g.

3020 U.S.C. 1092(f).

3134 U.S.C. 12291 et seq. (formerly codified at 42
U.S.C. 13925).

32 Section 106.44(a) requires a recipient with
actual knowledge of sexual harassment in an
education program or activity of the recipient
against a person in the United States to respond
promptly in a manner that is not deliberately
indifferent, meaning not clearly unreasonable in
light of the known circumstances.

33 As noted in the “Executive Summary”’ section
of this preamble, “respondent,” “sexual
harassment,” and “complainant” are defined terms
in §106.30.

that other terminology may be used or
preferred by certain groups or
individuals, and our use of “LGBTQ”
should be understood to include
lesbian, gay, bisexual, transgender,
queer, questioning, asexual, intersex,
nonbinary, and other sexual orientation
or gender identity communities. We use
the phrase “persons of color” to refer to
individuals whose race or ethnicity is
not white or Caucasian. We emphasize
that every person, regardless of
demographic or personal characteristics
or identity, is entitled to the same
protections against sexual harassment
under these final regulations, and that
every individual should be treated with
equal dignity and respect.

Finally, several provisions in the
NPRM have been renumbered in the
final regulations.3# In response to
commenters who asked for clarification
as to whether the definitions in § 106.30
apply to a term in a specific regulatory
provision, some of the regulatory
provisions specifically refer to a term
“as defined in § 106.30” to provide
additional clarity.35 Notwithstanding
these points of additional clarification
in certain regulatory provisions, the
definitions in § 106.30 apply to the
entirety of 34 CFR part 106. For
consistency, references in this preamble
are to the provisions as numbered in the
final, and not the proposed, regulations.

34 Provisions proposed in the NPRM, as
renumbered in these final regulations, are:
Proposed § 106.44(b)(2) eliminated in the final
regulations.
Proposed § 106.44(b)(3) eliminated in the final
regulations.
Proposed § 106.44(b)(4) eliminated in the final
regulations.
Proposed § 106.44(b)(5) in the final regulations as
§106.44(b)(2).
Proposed § 106.45(b)(3)(i) in the final regulations
as §106.45(b)(5)(i).
Proposed § 106.45(b)(3)(ii) in the final regulations
as §106.45(b)(5)(ii).
Proposed § 106.45(b)(
regulations as § 106.45(
Proposed § 106.45(b)(3)(iv) in the final
regulations as § 106.45(b)(5)(iv).
Proposed § 106.45(b)(3)(v) in the final regulations
as §106.45(b)(5)(v).
Proposed § 106.45(b)(3)(vi) in the final
regulations as § 106.45(b)(6)(ii).
Proposed § 106.45(b)(3)(vii) in the final
regulations as § 106.45(b)(6)(i).
Proposed § 106.45(b)(3)(viii) in the final
(b
(
(b
(

)(iii) in the final
)(5)(iii).

wC?“o:

o

regulations as § 106.45(b)(5)(vi).

Proposed § 106.45(b)(3)(ix) in the final
regulations as § 106.45(b)(5)(vii).

Proposed § 106.45(b)(4) in the final regulations as
§106.45(b)(7).

Proposed § 106.45(b)(5) in the final regulations as
§106.45(b)(8).

Proposed § 106.45(b)(6) in the final regulations as
§106.45(b)(9).

Proposed § 106.45(b)(7) in the final regulations as
§106.45(b)(10).

35F.g., §§106.8(c), 106.44(a), 106.45(b)
(introductory sentence), 106.45(b)(1)(i),
106.45(b)(2), 106.45(b)(3)(i), 106.45(b)(7).
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Citations to ““34 CFR 106. " in the
body of the preamble and the footnotes
are citations to the Department’s current
regulations and not the final regulations.

Adoption and Adaption of the Supreme
Court’s Framework To Address Sexual
Harassment

Seven years after the passage of Title
IX, the Supreme Court in Cannon v.
University of Chicago 3% held that a
judicially implied private right of action
exists under Title IX. Thirteen years
after that, in Franklin v. Gwinnett
County Public Schools37 the Supreme
Court held that money damages are an
available remedy in a private lawsuit
alleging a school’s intentional
discrimination in violation of Title IX.
The Cannon Court explained that Title
IX has two primary objectives: Avoiding
use of Federal funds to support
discriminatory practices and providing
individuals with effective protection
against discriminatory practices.38
Those two purposes are enforced both
by administrative agencies that disburse
Federal financial assistance to
recipients, and by courts in private
litigation. These two avenues of
enforcement (administrative
enforcement by agencies, and judicial
enforcement by courts) have different
features: For instance, administrative
enforcement places a recipient’s Federal
funding at risk,3° while judicial
enforcement does not.4° But the goal of
both avenues of enforcement
(administrative and judicial) is the
same: To further the non-discrimination
mandate of Title IX.

In deciding whether to recognize a
judicially implied right of private
action, the Cannon Court considered
whether doing so would conflict with
administrative enforcement of Title IX.
The Cannon Court concluded that far
from conflicting with administrative
enforcement, judicial enforcement
would complement administrative
enforcement because some violations of
Title IX may lend themselves to the
administrative remedy of terminating
Federal financial assistance, while other
violations may lend themselves to a
judicial remedy in private litigation.4?
The Cannon Court recognized that

36441 U.S. 677, 717 (1979).

37503 U.S. 60, 76 (1992).

38 Cannon v. Univ. of Chicago, 441 U.S. 677, 704
(1979) (“Title IX, like its model Title VI, sought to
accomplish two related, but nevertheless somewhat
different, objectives. First, Congress wanted to
avoid the use of federal resources to support
discriminatory practices; second, it wanted to
provide individual citizens effective protection
against those practices.”).

3920 U.S.C. 1682.

40 Franklin, 503 U.S. at 76.

41 Cannon, 441 U.S. at 704—-06.

judicial and administrative enforcement
both help ensure “the orderly
enforcement of the statute” to achieve
Title IX’s purposes.42

In Franklin, the Supreme Court
acknowledged that sexual harassment
and sexual abuse of a student by a
teacher may mean the school itself
engaged in intentional sex
discrimination.4? The Franklin Court
held that money damages is an available
remedy in a private lawsuit under Title
IX, reasoning that even though Title IX
is a Spending Clause statute, schools
have been on notice since enactment of
Title IX that intentional sex
discrimination is prohibited under Title
IX.24

In 1998, six years after Franklin, in
Gebser v. Lago Vista Independent
School District 4> the Supreme Court
analyzed the conditions under which a
school district will be liable for money
damages for an employee sexually
harassing a student. The Gebser Court
began its analysis by stating that while
Franklin acknowledged that a school
employee sexually harassing a student
may constitute the school itself
committing intentional discrimination
on the basis of sex, it was necessary to
craft standards defining “the contours of
that liability.” 46 The Gebser Court held
that where a school has actual
knowledge of an employee sexually
harassing a student but responds with
deliberate indifference to such
knowledge, the school itself has engaged
in discrimination, subjecting the school
to money damages in a private lawsuit
under Title IX.47 The following year, in
1999, in Davis v. Monroe County Board

42 [d. at 70506 (‘“The award of individual relief
to a private litigant who has prosecuted her own
suit is not only sensible but is also fully consistent
with—and in some cases even necessary to—the
orderly enforcement of the statute.”); see also id. at
707 (“the individual remedy will provide effective
assistance to achieving the statutory purposes.”).

43 Franklin, 503 U.S. at 74-75 (holding
intentional discrimination by the school is alleged
where the school’s employee sexually harassed a
student).

44 ]d. at 74 (noting that under Pennhurst State
Sch. & Hosp. v. Halderman, 451 U.S. 1 (1981),
monetary damages may be appropriate to remedy an
intentional violation of a Spending Clause statute
because entities subject to the statute are on notice
that intentional violations of a statute may subject
the entity to monetary damages); see also Gebser v.
Lago Vista Indep. Sch. Dist., 524 U.S. 274, 281
(1998) (noting that in Franklin, the plaintiff alleged
that “school administrators knew about the
harassment but took no action, even to the point of
dissuading her from initiating charges”).

45524 U.S. 274 (1998).

46 Id. at 281 (“‘Franklin thereby establishes that a
school district can be held liable in damages in
cases involving a teacher’s sexual harassment of a
student; the decision, however, does not purport to
define the contours of that liability. We face that
issue squarely in this case.”).

47 Id. at 290.

of Education,*® the Supreme Court held
that where sexual harassment is
committed by a peer rather than an
employee, the same standards of actual
knowledge and deliberate indifference
apply.4® The Davis Court additionally
crafted a definition of when sex-based
conduct becomes actionable sexual
harassment, defining the conduct as “so
severe, pervasive, and objectively
offensive” that it denies its victims
equal access to education.5°

The Supreme Court’s Gebser and
Davis cases built upon the Supreme
Court’s previous Title IX decisions in
Cannon and Franklin to establish a
three-part framework describing when a
school’s response to sexual harassment
constitutes the school itself committing
discrimination. The three parts of this
framework are: Conditions that must
exist to trigger a school’s response
obligations (actionable sexual
harassment, and the school’s actual
knowledge) and the deliberate
indifference liability standard
evaluating the sufficiency of the
school’s response. We refer herein to the
“Gebser/Davis framework,” consisting
of a definition of actionable sexual
harassment, the school’s actual
knowledge, and the school’s deliberate
indifference.

The Gebser/Davis framework is the
appropriate starting point for ensuring
that the Department’s Title IX
regulations recognize the conditions
under which a school’s response to
sexual harassment violates Title IX.
Whether the available remedy is money
damages (in private litigation) or
termination of Federal financial
assistance (in administrative
enforcement), the Department’s
regulations must acknowledge that
when a school itself commits sex
discrimination, the school has violated
Title IX.

In crafting the Gebser/Davis
framework, the Supreme Court
emphasized that because a private
lawsuit under Title IX subjects a school
to money damages, it was important for
the Court to set standards for a school’s
liability premised on the school’s
knowledge and deliberate choice to
permit sexual harassment, analogous to
the way that the Title IX statute
provides that a school’s Federal

48526 U.S. 629 (1999).

49]d. at 650 (holding that “funding recipients are
properly held liable in damages only where they are
deliberately indifferent to sexual harassment, of
which they have actual knowledge, that is so
severe, pervasive, and objectively offensive that it
can be said to deprive the victims of access to the
educational opportunities or benefits provided by
the school.”).

50 See id.
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financial assistance is terminated by the
Department only after the Department
first advises the school of a Title IX
violation, attempts to secure voluntary
compliance, and the school refuses to
come into compliance.5! Nothing in
Gebser or Davis purports to restrict the
Gebser/Davis framework only to private
lawsuits for money damages.52 Rather,
the Supreme Court justified that
framework as appropriate for
recognizing when a school’s response to
sexual harassment constitutes
intentional discrimination by the
school, warranting exposure to money
damages in a private Title IX lawsuit.
Neither Gebser nor Davis opined as to
what the appropriate conditions (e.g.,
definition of sexual harassment, actual
knowledge) and liability standard (e.g.,
deliberate indifference) must or should
be for the Department’s administrative
enforcement.

The Department has regulatory
authority to select conditions and a
liability standard different from those
used in the Gebser/Davis framework,
because the Department has authority to
issue rules that require recipients to take
administrative actions to effectuate Title
IX’s non-discrimination mandate. For
example, longstanding Department
regulations require recipients to
designate an employee to coordinate the
recipient’s efforts to comply with Title

51 See, e.g., Gebser, 524 U.S. at 288-90 (examining
the administrative enforcement scheme set forth in
the Title IX statute, 20 U.S.C. 1682, and concluding
that “[blecause the express remedial scheme under
Title IX is predicated upon notice to an ‘appropriate
person’ and an opportunity to rectify any violation,
20 U.S.C. 1682, we conclude, in the absence of
further direction from Congress, that the implied
damages remedy should be fashioned along the
same lines” and adopting the actual knowledge and
deliberate indifference standards).

52 The Department notes that courts also have
used the Gebser/Davis framework in awarding
injunctive relief, not only in awarding monetary
damages. E.g., Fitzgerald v. Barnstable Sch. Dist.,
555 U.S. 246, 255 (2009) (“In addition, this Court
has recognized an implied private right of action
. . .In a suit brought pursuant to this private right,
both injunctive relief and damages are available.”)
(internal citations omitted; emphasis added); Hill v.
Cundiff, 797 F.3d 948, 972-73 (11th Cir. 2015)
(reversing summary judgment against plaintiff’s
claims for injunctive relief because a jury could find
that the alleged conduct was “severe, pervasive,
and objectively offensive” under Davis); B.H. ex rel.
Hawk v. Easton Area Sch. Dist., 725 F.3d 293, 322—
23 (3d Cir. 2013) (upholding preliminary injunction
against school for banning students from wearing
bracelets because the school failed to show that the
“bracelets would breed an environment of
pervasive and severe harassment”” under Davis);
Huaidak v. Univ. of Mass. at Amherst, 299 F. Supp.
3d 242, 270 (D. Mass. 2018) (denying plaintiff’s
request for a preliminary injunction because he
failed to show that the school was deliberately
indifferent to an environment of severe and
pervasive discriminatory conduct under Davis),
aff’d in part, vacated in part, remanded by Haidak
v. Univ. of Mass.-Ambherst, 933 F.3d 56 (1st Cir.
2019).

IX,53 to file an assurance of compliance
with the Department,54 and to adopt and
publish grievance procedures for
handling complaints of sex
discrimination.55 Failure to do any of
the foregoing does not, by itself, mean
the school has committed sex
discrimination, but the Department
lawfully may enforce such
administrative requirements because the
Department has authority to issue and
enforce rules that effectuate the purpose
of Title IX.56

These final regulations begin with the
Gebser/Davis framework, so that when a
school itself commits sex discrimination
by subjecting its students or employees
to sexual harassment, that form of
discrimination is clearly prohibited by
these final regulations. The Department
adopts the Gebser/Davis framework in
these final regulations by defining
“sexual harassment,” defining “actual
knowledge,” and describing “deliberate
indifference,” consistent with Gebser
and Davis.

The Department does not simply
codify the Gebser/Davis framework.
Under the Department’s statutory
authority to issue rules to effectuate the
purpose of Title IX, the Department
reasonably expands the definitions of
sexual harassment and actual
knowledge, and the deliberate
indifference standard, to tailor the
Gebser/Davis framework to the
administrative enforcement context.

The Department believes that
adapting the Gebser/Davis framework is
appropriate for administrative
enforcement, because the adapted
conditions (definitions of sexual
harassment and actual knowledge) and
liability standard (deliberate
indifference) reflected in these final
regulations promote important policy
objectives with respect to a recipient’s
legal obligations to respond to sexual
harassment. As explained in more detail

5334 CFR 106.8(a).

5434 CFR 106.4(a).

5534 CFR 106.8(b).

56 See, e.g., Gebser, 524 U.S. at 292 (“And in any
event, the failure to promulgate a grievance
procedure does not itself constitute ‘discrimination’
under Title IX. Of course, the Department of
Education could enforce the requirement
administratively: Agencies generally have authority
to promulgate and enforce requirements that
effectuate the statute’s non-discrimination mandate,
20 U.S.C. 1682, even if those requirements do not
purport to represent a definition of discrimination
under the statute. E.g., Grove City [v. Bell, 465 U.S.
555, 574-575 (1984), superseded by statute on a
different point by the Civil Rights Restoration Act
of 1987] (permitting administrative enforcement of
regulation requiring college to execute an
‘Assurance of Compliance’ with Title IX). We have
never held, however, that the implied private right
of action under Title IX allows recovery in damages
for violation of those sorts of administrative
requirements.”).

in the “Actual Knowledge” and “‘Sexual
Harassment” subsections of the
“Section 106.30 Definitions” section of
this preamble, and the “Section
106.44(a) Deliberate Indifference
Standard” subsection of the “Section
106.44(a) Recipient’s Response to
Sexual Harassment, Generally”’ section
of this preamble, the Department
believes that:

¢ Including the Davis definition of
sexual harassment for Title IX purposes
as ‘“‘severe, pervasive, and objectively
offensive” conduct that effectively
denies a person equal educational
access helps ensure that Title IX is
enforced consistent with the First
Amendment. At the same time, the
Department adapts the Davis definition
of sexual harassment in these final
regulations by also expressly including
quid pro quo harassment and Clery Act/
VAWA sex offenses. This expanded
definition of sexual harassment 57
ensures that quid pro quo harassment
and Clery Act/VAWA sex offenses
trigger a recipient’s response
obligations, without needing to be
evaluated for severity, pervasiveness,
offensiveness, or denial of equal access,
because prohibiting such conduct
presents no First Amendment concerns
and such serious misconduct causes
denial of equal educational access;

e Using the Gebser/Davis concept of
actual knowledge, adapted in these final
regulations by including notice to any
recipient’s Title IX Coordinator,38 or
notice to any elementary and secondary
school employee,5? furthers the
Department’s policy goals of ensuring
that elementary and secondary schools

57 The final regulations define sexual harassment
in §106.30 as follows: Sexual harassment means
conduct on the basis of sex that satisfies one or
more of the following:

(1) An employee of the recipient conditioning the
provision of an aid, benefit, or service of the
recipient on an individual’s participation in
unwelcome sexual conduct;

(2) Unwelcome conduct determined by a
reasonable person to be so severe, pervasive, and
objectively offensive that it effectively denies a
person equal access to the recipient’s education
program or activity; or

(3) “Sexual assault’” as defined in 20 U.S.C.
1092(f)(6)(A)(v), “dating violence” as defined in 34
U.S.C. 12291(a)(10), “domestic violence” as defined
in 34 U.S.C. 12291(a)(8), or “‘stalking” as defined in
34 U.S.C. 12291(a)(30).

58 As discussed throughout this preamble, the
final regulations ensure that every recipient gives
its educational community clear, accessible options
for reporting sexual harassment to the recipient’s
Title IX Coordinator. See, e.g., §106.8.

59 The final regulations define “actual
knowledge” in § 106.30 as notice of sexual
harassment or allegations of sexual harassment to
a recipient’s Title IX Coordinator or any official of
the recipient who has authority to institute
corrective measures on behalf of the recipient, or to
any employee of an elementary or secondary
school.



30034

Federal Register/Vol.

85, No. 97/Tuesday, May 19, 2020/Rules and Regulations

respond whenever a school employee
knows of sexual harassment or
allegations of sexual harassment, while
respecting the autonomy of students at
postsecondary institutions to decide
whether or when to report sexual
harassment; and

¢ Using the deliberate indifference
standard, adapted in these final
regulations by specifying actions that
every recipient must take in response to
every instance of actual knowledge of
sexual harassment,5° ensures that
recipients respond to sexual harassment
by offering supportive measures
designed to restore or preserve a
complainant’s equal educational access
without treating a respondent as
responsible until after a fair grievance
process. The deliberate indifference
standard achieves these aims without
unnecessarily second guessing a
recipient’s decisions with respect to
appropriate supportive measures,
disciplinary sanctions, and remedies
when the recipient responds to sexual
harassment incidents, which inherently
present fact-specific circumstances.51
The Department chooses to build these
final regulations upon the foundation
established by the Supreme Court, to
provide consistency between the rubrics
for judicial and administrative
enforcement of Title IX, while adapting
that foundation for the administrative
process, in a manner that achieves
important policy objectives unique to
sexual harassment in education
programs or activities.

Differences Between Standards in
Department Guidance and These Final
Regulations

The Department’s guidance on
schools’ responses to sexual harassment
recommended conditions triggering a
school’s response obligations, and a
liability standard, that differed in

60 The final regulations require recipients to
respond promptly by: offering supportive measures
to every complainant (i.e., an individual who is
alleged to be the victim of sexual harassment);
refraining from imposing disciplinary sanctions on
a respondent without first following a prescribed
grievance process; investigating every formal
complaint filed by a complainant or signed by a
Title IX Coordinator; and effectively implementing
remedies designed to restore or preserve a
complainant’s equal educational access any time a
respondent is found responsible for sexual
harassment. § 106.44(a); § 106.44(b)(1);
§106.45(b)(3)(i); § 106.45(b)(1)(i); § 106.45(b)(7)(iv).

61 As explained below in the ‘“Deliberate
Indifference” subsection of the preamble, the final
regulations apply a deliberate indifference standard
for evaluating a recipient’s decisions with respect
to selection of supportive measures and remedies,
and these final regulations do not mandate or
scrutinize a recipient’s decisions with respect to
disciplinary sanctions imposed on a respondent
after a respondent has been found responsible for
sexual harassment.

significant ways from the Gebser/Davis
framework and from the approach taken
in these final regulations. With respect
to the three-part Gebser/Davis
framework (i.e., a definition of sexual
harassment, actual knowledge
condition, and deliberate indifference
standard), the Department’s guidance
recommended a broader definition of
actionable sexual harassment, a
constructive notice condition, and a
standard closer to strict liability than to
deliberate indifference.

The Department’s 1997 Guidance
used a definition of sexual harassment
described as ‘““sexually harassing
conduct (which can include unwelcome
sexual advances, requests for sexual
favors, and other verbal, nonverbal, or
physical conduct of a sexual nature) by
an employee, by another student, or by
a third party” and indicated that a
school’s response was necessary
whenever sexual harassment became
“sufficiently severe, persistent, or
pervasive to limit a student’s ability to
participate in or benefit from an
education program or activity, or to
create a hostile or abusive educational
environment.” 62 The 1997 Guidance
recommended that schools take action
on the basis of constructive notice rather
than actual knowledge.®3 Instead of a
deliberate indifference standard, the
1997 Guidance indicated that the
Department would find a school in
violation where the school’s response
failed to stop the harassment and
prevent its recurrence.4

The 2001 Guidance acknowledged
that in the time period between the
Department issuing the 1997 Guidance
and the 2001 Guidance, the Supreme
Court’s Gebser and Davis cases
addressed the subject of school
responses to sexual harassment under

621997 Guidance (“Sexually harassing conduct
(which can include unwelcome sexual advances,
requests for sexual favors, and other verbal,
nonverbal, or physical conduct of a sexual nature)
by an employee, by another student, or by a third
party that is sufficiently severe, persistent, or
pervasive to limit a student’s ability to participate
in or benefit from an education program or activity,
or to create a hostile or abusive educational
environment.”).

631997 Guidance (“[A] school will always be
liable for even one instance of quid pro quo
harassment by a school employee . . . whether or
not it knew, should have known, or approved of the
harassment at issue.”); id. (“a school will be liable
under Title IX if its students sexually harass other
students if . . . the school knows or should have
known of the harassment”).

641997 Guidance (““Once a school has notice of
possible sexual harassment of students—whether
carried out by employees, other students, or third
parties—it should take immediate and appropriate
steps to investigate or otherwise determine what
occurred and take steps reasonably calculated to
end any harassment, eliminate a hostile
environment if one has been created, and prevent
harassment from occurring again.”).

Title IX.65 The 2001 Guidance reasoned
that because those Supreme Court cases
were decided in the context of private
lawsuits for money damages under Title
IX, the Department was not obligated to
adopt the same standards for
administrative enforcement.®6 The 2001
Guidance noted that the Gebser and
Davis decisions analogized to Title IX’s
statutory administrative enforcement
scheme, which provides that a school
receives notice and an opportunity to
correct a violation before an agency
terminates Federal financial
assistance.5?7 The 2001 Guidance
reasoned that because a school always
receives notice of a violation and
opportunity to voluntarily correct a
violation before the Department may
terminate Federal financial assistance,
the Department was not required to use
the actual knowledge condition or
deliberate indifference standard, and the
2001 Guidance continued the 1997
Guidance’s approach to constructive
notice and strict liability.68

The 2001 Guidance nonetheless
asserted that consistency between the
judicial and administrative rubrics was
desirable, and with respect to a
definition of sexual harassment, the
2001 Guidance stated that a multiplicity
of definitions (i.e., one definition for
private lawsuits and another for
administrative enforcement) would not
serve the purpose of consistency
between judicial and administrative
enforcement.® The 2001 Guidance
asserted that the Davis definition of
actionable sexual harassment used
different words (i.e., severe, pervasive,
and objectively offensive) but was
consistent with the definition of sexual
harassment used in the 1997 Guidance
(i.e., severe, persistent, or pervasive).”?

652001 Guidance at iii—iv.

66 Id. at ii, iv.

67 Id. at iii-iv (““The Gebser Court recognized and
contrasted lawsuits for money damages with the
incremental nature of administrative enforcement of
Title IX. In Gebser, the Court was concerned with
the possibility of a money damages award against
a school for harassment about which it had not
known. In contrast, the process of administrative
enforcement requires enforcement agencies such as
OCR to make schools aware of potential Title IX
violations and to seek voluntary corrective action
before pursuing fund termination or other
enforcement mechanisms.”).

68 Id, at 10 (a “‘school has notice of harassment
if a responsible school employee actually knew or,
in the exercise of reasonable care, should have
known about the harassment.””) (“‘Schools are
responsible for taking prompt and effective action
to stop the harassment and prevent its recurrence”
and the recipient is “also responsible for remedying
any effects of the harassment on the victim . . . .”).

69 Id. at vi (“schools benefit from consistency and
simplicity in understanding what is sexual
harassment for which the school must take
responsive action. A multiplicity of definitions
would not serve this purpose.”).

70Id. at v—vi.
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The 2001 Guidance proceeded to
describe sexual harassment as
“unwelcome conduct of a sexual
nature” 71 that is “‘severe, persistent, or
pervasive” 72 and asserted that this
definition was consistent with the Davis
definition because both definitions “‘are
contextual descriptions intended to
capture the same concept—that under
Title IX, the conduct must be
sufficiently serious that it adversely
affects a student’s ability to participate
in or benefit from the school’s
program.” 73

The withdrawn 2011 Dear Colleague
Letter continued to define sexual
harassment as “unwelcome conduct of a
sexual nature” and added that ““[s]exual
violence is a form of sexual harassment
prohibited by Title IX”” without defining
sexual violence.”# The withdrawn 2011
Dear Colleague Letter continued the
approach from the 2001 Guidance that
sexual harassment must be “sufficiently
serious that it interferes with or limits
a student’s ability to participate in or
benefit from the school’s program” but
omitted the description of actionable
sexual harassment as ‘‘severe,
persistent, or pervasive” that had been
utilized in the 1997 Guidance and the
2001 Guidance.”5 The withdrawn 2011
Dear Colleague Letter continued to
recommend that schools act upon
constructive notice (rather than actual
knowledge) and to hold schools
accountable under a strict liability
standard rather than deliberate
indifference.”6

712001 Guidance at 2. The 2001 Guidance, like
the 1997 Guidance, emphasized that sexual
harassment can include unwelcome sexual
advances, requests for sexual favors, and other
verbal, nonverbal, or physical conduct of a sexual
nature, by an employee, student, or third party.
Similarly, “sexual harassment” defined in these
final regulations in § 106.30, includes the foregoing
conduct of a sexual nature, as well as other
unwelcome conduct “‘on the basis of sex” even if
the conduct is devoid of sexual content.

722001 Guidance at vi.

731d.

742011 Dear Colleague Letter at 3.

752011 Dear Colleague Letter at 3 (“‘As explained
in OCR’s 2001 Guidance, when a student sexually
harasses another student, the harassing conduct
creates a hostile environment if the conduct is
sufficiently serious that it interferes with or limits
a student’s ability to participate in or benefit from
the school’s program. The more severe the conduct,
the less need there is to show a repetitive series of
incidents to prove a hostile environment,
particularly if the harassment is physical. Indeed,

a single or isolated incident of sexual harassment
may create a hostile environment if the incident is
sufficiently severe. For instance, a single instance
of rape is sufficiently severe to create a hostile
environment.”).

76 2011 Dear Colleague Letter at 4 (““If a school
knows or reasonably should know about student-
on-student harassment that creates a hostile
environment, Title IX requires the school to take
immediate action to eliminate the harassment,
prevent its recurrence, and address its effects.”); id.

The 2017 Q&A used the definition of
actionable sexual harassment as
described in the 2001 Guidance, stating
that “when sexual misconduct is so
severe, persistent, or pervasive as to
deny or limit a student’s ability to
participate in or benefit from the
school’s programs or activities, a hostile
environment exists and the school must
respond.” 77 The 2017 Q&A relied on
the 2001 Guidance’s condition of
constructive notice rather than actual
knowledge.”® Although the 2017 Q&A
did not expressly address the deliberate
indifference versus strict liability
standard, it directed recipients to the
2001 Guidance for topics not addressed
in the 2017 Q&A,”9 including what it
means for a school to “respond
appropriately” when the school “knows
or reasonably should know” 80 of a
sexual misconduct incident, thereby
retaining the 2001 Guidance’s reliance
on constructive notice and strict
liability.

To the extent that the Department
intended for schools to understand the
1997 Guidance, the 2001 Guidance, the
withdrawn 2011 Dear Colleague Letter,
or the 2017 Q&A as descriptions of a
school’s legal obligations under Title IX,
those guidance documents directed
schools to apply standards that failed to
adequately address the unique
challenges presented by sexual
harassment incidents in a school’s
education program or activity.

The Department believes that sexual
harassment affects ““‘the equal access to
education that Title IX is designed to
protect” 81 and this problem warrants
legally binding regulations addressing
sexual harassment as a form of sex
discrimination under Title IX, instead of

at 4 fn. 12 (“This is the standard for administrative
enforcement of Title IX and in court cases where
plaintiffs are seeking injunctive relief. . . . The
standard in private lawsuits for monetary damages
is actual knowledge and deliberate indifference. See
Davis v. Monroe Cnty. Bd. of Educ., 526 U.S. 629,
643, 648 (1999).”).

772017 Q&A at 1.

782017 Q&A at 2 (citing to the 2001 Guidance for
the proposition that “where the school knows or
reasonably should know of an incident of sexual
misconduct, the school must take steps to
understand what occurred and to respond
appropriately”) (emphasis added).

79 See 2017 Q&A at 1 (“The Department of
Education intends to engage in rulemaking on the
topic of schools’ Title IX responsibilities concerning
complaints of sexual misconduct, including peer-
on-peer sexual harassment and sexual violence. The
Department will solicit input from stakeholders and
the public during that rulemaking process. In the
interim, these questions and answers—along with
the [2001] Revised Sexual Harassment Guidance
previously issued by the Office for Civil Rights—
provide information about how OCR will assess a
school’s compliance with Title IX.”) (emphasis
added).

80d.

81 Davis, 526 U.S. at 652.

mere guidance documents which are not
binding and do not have the force and
effect of law.82 The starting place for
describing such legal obligations is
adoption of the Gebser/Davis framework
because that framework describes when
sexual harassment constitutes a school
itself discriminating on the basis of sex
in violation of Title IX. At the same
time, the Department adapts the three-
part Gebser/Davis framework to further
the purposes of Title IX in the context
of administrative enforcement, holding
schools responsible for taking more
actions than what the Gebser/Davis
framework requires.

The Department’s adaptions of the
three-part Gebser/Davis framework
achieve important policy objectives that
arise in the context of a school’s
response to reports, allegations, or
incidents of sexual harassment in a
school’s education program or activity,
including respect for freedom of speech
and academic freedom,?3 respect for
complainants’ autonomy,84 protection
of complainants’ equal educational
access while respecting the decisions of
State and local educators to determine
appropriate supportive measures,
remedies, and disciplinary sanctions,8®
consistency with constitutional due
process and fundamental fairness, and
clear legal obligations that enable robust
administrative enforcement of Title IX
violations.86 The adaptions of the
Gebser/Davis framework in these final
regulations do not codify the
Department’s guidance yet provide
recipients with flexibility, subject to the
legal requirements in these final
regulations, to respond to a greater range
of misconduct, operate on a condition of
constructive notice, or respond under a
strict liability standard, if the recipient
chooses to adopt those guidance-based
standards for itself, or if the recipient is

82 Perez v. Mortgage Bankers’ Ass’n, 575 U.S. 92,
97 (2015).

83 For further discussion see the “Sexual
Harassment”” subsection of the “Section 106.30
Definitions” section of this preamble.

84 For discussion of the way that an actual
knowledge standard, and a requirement for
recipients to investigate upon receipt of a formal
complaint, respect complainant’s autonomy, see the
“Actual Knowledge” and ‘“Formal Complaint”
subsections of the “Section 106.30 Definitions”
section of this preamble.

85 For further discussion, see the “Deliberate
Indifference” subsection of this “Adoption and
Adaption of the Supreme Court’s Framework to
Address Sexual Harassment” section and the
“Section 106.44(a) Deliberate Indifference
Standard’’ subsection of the “Section 106.44
Recipient’s Response to Sexual Harassment,
Generally” section of this preamble.

86 For further discussion, see the “Role of Due
Process in the Grievance Process” section of this
preamble.
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required under State or other laws to
adopt those standards.

Definition of Sexual Harassment

Importantly, the final regulations
continue the 1997 Guidance and 2001
Guidance approach of including as
sexual harassment unwelcome sexual
advances, requests for sexual favors, and
other verbal, nonverbal, or physical
conduct of a sexual nature by an
employee, by another student, or by a
third party.8” Section 106.30 provides
that “sexual harassment” is conduct “on
the basis of sex” including “unwelcome
conduct.” This definition therefore
includes unwelcome conduct of a
sexual nature, or other unwelcome
conduct on the basis of sex, consistent
with Department guidance. Equally as
important is recognizing that these final
regulations continue the withdrawn
2011 Dear Colleague Letter’s express
acknowledgment that sexual violence is
a type of sexual harassment; the
difference is that these final regulations
expressly define sex-based violence, by
reference to the Clery Act and VAWA.

The way in which these final
regulations differ from guidance in
defining actionable sexual harassment is
by returning to the 2001 Guidance’s
premise that a consistent definition of
sexual harassment used in both judicial
and administrative enforcement is
appropriate. Despite the 2001
Guidance’s assertion that using
“different words” from the Davis
definition of actionable sexual
harassment did not result in
inconsistent definitions for use in
judicial and administrative
enforcement, the Department has
reconsidered that assertion because that
assertion did not bear out over time.88
These final regulations thus use (as one
of three categories of conduct that
constitutes sexual harassment) the Davis
Court’s phrasing verbatim: unwelcome
conduct that a reasonable person would
determine is “‘so severe, pervasive, and
objectively offensive” that it effectively
denies a person equal access to
education.8? The Department chooses to

872001 Guidance at 2; 1997 Guidance.

88 The ““Sexual Harassment”” subsection of the
“Section 106.30 Definitions” section of this
preamble discusses in greater detail how the Davis
definition of sexual harassment as “severe,
pervasive, and objectively offensive” comports with
First Amendment protections, and the way in
which a broader definition, such as severe,
persistent, or pervasive (as used in the 1997
Guidance and 2001 Guidance), has led to
infringement of rights of free speech and academic
freedom of students and faculty.

89 Davis, 526 U.S. at 650 (“We thus conclude that
funding recipients are properly held liable in
damages only where they are deliberately
indifferent to sexual harassment, of which they
have actual knowledge, that is so severe, pervasive,

return to the premise expressed in the
2001 Guidance: The Department has an
interest in providing recipients with
“consistency and simplicity in
understanding what is sexual
harassment for which the school must
take responsive action. A multiplicity of
definitions would not serve this
purpose.” 90

In addition to using the Davis
definition verbatim (i.e., conduct that is
so severe, pervasive, and objectively
offensive that it effectively denies a
person equal access to education), the
proposed regulations defined ““sexual
harassment” to also include sexual
assault as defined in the Clery Act. In
these final regulations, the Department
retains reference to sexual assault under
the Clery Act, and additionally
incorporates the definitions of dating
violence, domestic violence, and
stalking in the Clery Act as amended by
VAWA.91 Incorporating these four Clery
Act/VAWA offenses clarifies that sexual
harassment includes a single instance of
sexual assault, dating violence,
domestic violence, or stalking. Such
incorporation is consistent with the
Supreme Court’s observation in Davis
that a single instance of sufficiently
severe harassment on the basis of sex
may have the systemic effect of denying
the victim equal access to an education
program or activity.?2 However, the
Department’s inclusion of sexual
assault, dating violence, domestic
violence, and stalking in the § 106.30
definition of sexual harassment, without
requiring those sex offenses to meet the
Davis elements of severity,
pervasiveness, and objective

and objectively offensive that it can be said to
deprive the victims of access to the educational
opportunities or benefits provided by the school.”);
§106.30 (defining ‘“‘sexual harassment” to include
conduct “on the basis of sex” including
“unwelcome conduct” that a reasonable person
would determine to be so severe, pervasive, and
objectively offensive that it effectively denies a
person equal access to the recipient’s education
program or activity).

902001 Guidance at vi.

91 Section 106.30 (defining “sexual harassment”
to include sexual assault, dating violence, domestic
violence or stalking as defined in the Clery Act and
VAWA statutes).

92 See Davis, 526 U.S. at 652-53 (noting that with
respect to “‘severe, gender-based mistreatment”
even ‘“‘a single instance of sufficiently severe one-
on-one peer harassment could be said to” have “the
systemic effect of denying the victim equal access
to an educational program or activity.””). Although
the withdrawn 2011 Dear Colleague Letter expressly
disclaimed reliance on Davis, that guidance also
stated that “The more severe the conduct, the less
need there is to show a repetitive series of incidents
to prove a hostile environment, particularly if the
harassment is physical. Indeed, a single or isolated
incident of sexual harassment may create a hostile
environment if the incident is sufficiently severe.
For instance, a single instance of rape is sufficiently
severe to create a hostile environment.” 2011 Dear
Colleague Letter at 3.

offensiveness, appropriately guards
against, for instance, some sexual
assaults or incidents of dating violence
or domestic violence being covered
under Title IX while other sexual
assaults or incidents of dating violence
or domestic violence are deemed not to
be “pervasive’” enough to meet the
Davis standard. Similarly, this approach
guards against a pattern of sex-based
stalking being deemed ‘“‘not severe”
even though the pattern of behavior is
“pervasive.” Such incorporation also
provides consistency and clarity with
respect to the intersection among Title
IX, the Clery Act, and VAWA.93

The final regulations retain the
proposed rules’ definition of “quid pro
quo” harassment in the definition of
sexual harassment.9¢ The Department
recognized quid pro quo sexual
harassment in its 1997 Guidance and
2001 Guidance, and cited to court cases
that recognized quid pro quo sexual
harassment under Title IX.95

93 Although elementary and secondary schools
are not subject to the Clery Act, elementary and
secondary school recipients must look to the
definitions of sexual assault, dating violence,
domestic violence, and stalking as defined in the
Clery Act and VAWA in order to address those
forms of sexual harassment under Title IX. These
final regulations do not, however, alter the
regulations implemented under the Clery Act or an
institution of higher education’s obligations, if any,
under regulations implementing the Clery Act.

94 Section 106.30 defines “sexual harassment” to
include: An employee of the recipient conditioning
the provision of an aid, benefit, or service of the
recipient on the individual’s participation in
unwelcome sexual conduct. This type of
harassment is commonly referred to as quid pro quo
sexual harassment.

95 See, e.g., 2001 Guidance at 5, 10 (citing
Alexander v. Yale University, 459 F. Supp. 1, 4 (D.
Conn. 1977), aff'd, 631 F.2d 178 (2d Cir. 1980)
(stating that a claim “that academic advancement
was conditioned upon submission to sexual
demands constitutes [a claim of] sex discrimination
in education . . .”)); see also Crandell v. New York
Coll., Osteopathic Med., 87 F. Supp. 2d 304, 318
(S.D.N.Y. 2000) (finding that allegations that a
supervisory physician demanded that a student
physician spend time with him and have lunch
with him or receive a poor evaluation, in light of
the totality of his alleged sexual comments and
other inappropriate behavior, constituted a claim of
quid pro quo harassment); Kadiki v. Va.
Commonwealth Univ., 892 F. Supp. 746, 752 (E.D.
Va. 1995). The 2011 Dear Colleague Letter focused
on peer harassment but expressly referred to the
2001 Guidance for the appropriate approach to
sexual harassment by employees (i.e., quid pro quo
harassment). 2011 Dear Colleague Letter at 2, fn. 8
(“This letter focuses on peer sexual harassment and
violence. Schools’ obligations and the appropriate
response to sexual harassment and violence
committed by employees may be different from
those described in this letter. Recipients should
refer to the 2001 Guidance for further information
about employee harassment of students.”); see also
2017 Q&A at 1 (not referencing quid pro quo sexual
harassment, but directing recipients to look to the
2001 Guidance regarding matters not specifically
addressed in the 2017 Q&A). Quid pro quo sexual
harassment also is recognized under Title VII. E.g.,
Burlington Indus., Inc. v. Ellerth, 524 U.S. 742, 752—
53 (1998).
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The Honorable Janet Napolitano, the
President of the University of California,
who is a former Governor and Attorney
General of Arizona and a former United
States Secretary of Homeland Security,
observed that under the Department’s
guidance recipients had to grapple with
“a broad continuum of conduct, from
offensive statements to gang rape” 96
and the Department’s guidance,
especially after the 2001 Guidance was
supplemented and altered by the
withdrawn 2011 Dear Colleague Letter,
caused recipients “uncertainty and
confusion about how to appropriately
comply.” 97 By utilizing precise
definitions of conduct that constitutes
sexual harassment, the Department aims
to reduce uncertainty and confusion for
recipients, students, and employees,
while ensuring conduct that jeopardizes
equal educational access remains
conduct to which a recipient must
respond under Title IX.

Some commenters requested that the
Department more closely align its
definition of actionable sexual
harassment with the definition that the
Supreme Court uses in the context of
discrimination because of sex in the
workplace under Title VII. Specifically,
commenters urged the Department to
use a definition of sexual harassment
that is ““severe or pervasive” because
that definition is used under Title VII 98
and the 1997 Guidance and 2001
Guidance relied on Title VII case law in
using the definition of sexual
harassment that is ““severe, persistent, or
pervasive.” 99 However, in Davis, a case
concerning sexual harassment of a fifth-
grade student by another student, the
Supreme Court did not adopt the Title
VII definition of sexual harassment for
use under Title IX, defining actionable
sexual harassment for Title IX purposes
as conduct that is “severe, pervasive,
and objectively offensive.”” 100

The Department is persuaded by the
Supreme Court’s reasoning that

96 Janet Napolitano, “Only Yes Means Yes”: An
Essay on University Policies Regarding Sexual
Violence and Sexual Assault, 33 Yale L. & Pol'y
Rev. 387, 388 (2015).

97 Id.

98 Meritor Sav. Bank, FSB v. Vinson, 477 U.S. 57,
67 (1986) (‘“For sexual harassment to be actionable,
it must be sufficiently severe or pervasive to alter
the conditions of [the victim’s] employment and
create an abusive working environment.”) (internal
quotation marks and citation omitted) (emphasis
added).

992001 Guidance at vi (stating that “the definition
of hostile environment sexual harassment found in
OCR’s 1997 guidance . . . derives from Title VII
caselaw”).

100 Davis, 526 U.S. at 652 (“Rather, in the context
of student-on-student harassment, damages are
available only where the behavior is so severe,
pervasive, and objectively offensive that it denies
its victims the equal access to education that Title
IX is designed to protect.””) (emphasis added).

elementary and secondary “‘schools are
unlike the adult workplace and that
children may regularly interact in a
manner that would be unacceptable
among adults.” 101 These final
regulations also are consistent with the
Equal Access Act, requiring that public
secondary schools provide equal access
to limited public forums without
discriminating against the students “‘on
the basis of the religious, political,
philosophical, or other content of
speech.” 102

Similarly, an institution of higher
education differs from the workplace. In
this regard, these final regulations are
consistent with the sense of Congress in
the Higher Education Act of 1965, as
amended, that ““an institution of higher
education should facilitate the free and
open exchange of ideas.” 103 The sense
of Congress is that institutions of higher
education should facilitate the free and
robust exchange of ideas,104 but such an
exchange may prove disruptive,
undesirable, or impermissible in the
workplace. Moreover, workplaces are
generally expected to be free from
conduct and conversation of a sexual
nature, and it is common for employers
to prohibit or discourage employees
from engaging in romantic interactions
at work.105 By contrast, it has become
expected that college and university
students enjoy personal freedom during
their higher education experience,196

101 Davis, 526 U.S. at 651-52 (citing Meritor, 477
U.S. at 67).

10220 U.S.C. 4071(a).

10320 U.S.C. 1101a(a)(2)(C).

10420 U.S.C. 1101a(a)(2)(C).

105 See, e.g., Vicki Schultz, The Sanitized
Workplace, 112 Yale L. J. 2061, 2191 (2003)
(examining the trend through the twentieth century
toward a societal expectation that workplaces must
be rational environments “devoid of sexuality and
other distracting passions” in which employers
“increasingly ban or discourage employee
romance” and observing that both feminist theory
and classical-management theory supported this
trend, the former on equality grounds and the latter
on efficiency grounds, but arguing that workplaces
should instead focus on sex equality without
“chilling intimacy and solidarity among employees
of both a sexual and nonsexual variety.”); cf.
Rebecca K. Lee, The Organization as a Gendered
Entity: A Response to Professor Schultz’s “The
Sanitized Workplace”, 15 Columbia J. of Gender &
Law 609 (2006) (rebutting the notion that a
sexualized workplace culture would be beneficial
for sex equality, arguing that the “probable harms”
would “outweigh the possible benefits of allowing
sexuality to prosper in the work organization” and
defending the “sexuality-constrained organizational
paradigm in light of concerns regarding the role of
work, on-the-job expectations, and larger workplace
dynamics.”).

106 Kristen Peters, Protecting the Millennial
College Student, 16 S. Cal. Rev. of L. & Social
Justice 431, 437 (2007) (noting that the doctrine of
in loco parentis in the higher education context
diminished in the 1960s and “[b]y the early 1970s,
college students had successfully vindicated their
contractual and civil rights, redefining the college-
student relationship to emphasize student freedom

and it is not common for an institution
to prohibit or discourage students from
engaging in romantic interactions in the
college environment.107

The Department does not wish to
apply the same definition of actionable
sexual harassment under Title VII to
Title IX because such an application
would equate workplaces with
educational environments, whereas both
the Supreme Court and Congress have
noted the unique differences of
educational environments from
workplaces and the importance of
respecting the unique nature and
purpose of educational environments.
As discussed further in the “Sexual
Harassment” subsection of the “Section
106.30 Definitions” section of this
preamble, applying the same definition
of actionable sexual harassment under
Title VII to Title IX may continue to
cause recipients to chill and infringe
upon the First Amendment freedoms of
students, teachers, and faculty by
broadening the scope of prohibited
speech and expression.

The Department’s use of the Davis
definition of sexual harassment in these
final regulations returns to the
Department’s intent stated in the 2001
Guidance: That the Department’s
definition of sexual harassment should
be consistent with the definition of
sexual harassment in Davis. The Davis
definition of sexual harassment adopted
in these final regulations, adapted by
the Department’s inclusion of quid pro
quo harassment and the four Clery Act/
VAWA offenses, will help prevent
infringement of First Amendment
freedoms, clarify confusion by precisely
defining sexual violence independent
from the Davis definition, clarify the
intersection among Title IX, the Clery
Act, and VAWA with respect to sex-
based offenses, and ensure that
recipients must respond to students and
employees victimized by sexual
harassment that jeopardizes a person’s
equal educational access.

Recipients may continue to address
harassing conduct that does not meet
the §106.30 definition of sexual
harassment, as acknowledged by the
Department’s change to § 106.45(b)(3)(i)

and abrogate college authority.”) (internal citations
omitted).

107 Justin Neidig, Sex, Booze, and Clarity:
Defining Sexual Assault on a College Campus, 16
William & Mary J. of Women & the L. 179, 180-81
(2009) (“College is an exciting and often confusing
time for students. This new experience is defined
by coed dorms, near constant socializing that often
involves alcohol, and the ability to retreat to a
private room with no adult supervision. The
environment creates a socialization process where
appropriate behavior is defined by the actions of
peers, particularly when it comes to sexual
behavior.”) (internal citations omitted).
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to clarify that dismissal of a formal
complaint because the allegations do
not meet the Title IX definition of
sexual harassment, does not preclude a
recipient from addressing the alleged
misconduct under other provisions of
the recipient’s own code of conduct.108

Actual Knowledge

The Department adopts and adapts
the Gebser/Davis framework’s condition
of “actual knowledge.”” 199 The Supreme
Court held that a recipient with actual
knowledge of sexual harassment
commits intentional discrimination (if
the recipient responds in a deliberately
indifferent manner).110 Because Title IX
is a statute ““designed primarily to
prevent recipients of Federal financial
assistance from using the funds in a
discriminatory manner,” 111 it is a
recipient’s own misconduct—not the
sexually harassing behavior of
employees, students, or other third
parties—that subjects the recipient to
liability in a private lawsuit under Title
IX, and the recipient cannot commit its
own misconduct unless the recipient
first knows of the sexual harassment
that needs to be addressed.112 Because
Congress enacted Title IX under its
Spending Clause authority, the
obligations it imposes on recipients are
in the nature of a contract.113 The
Supreme Court held that “a damages
remedy will not lie under Title IX
unless an official who at a minimum has
authority to address the alleged
discrimination and to institute

108 Section 106.45(b)(3). Similarly, nothing in
these final regulations prevents a recipient from
addressing conduct that is outside the Department’s
jurisdiction due to the conduct constituting sexual
harassment occurring outside the recipient’s
education program or activity, or occurring against
a person who is not located in the United States.

109 Davis, 526 U.S. at 642 (stating that actual
knowledge ensures that liability arises from “an
official decision by the recipient not to remedy the
violation”) (citing Gebser, 524 U.S. at 290) (internal
quotation marks omitted).

110 Gebser, 524 U.S. at 287—88 (“If a school
district’s liability for a teacher’s sexual harassment
rests on principles of constructive notice or
respondeat superior, it will likewise be the case that
the recipient of funds was unaware of the
discrimination. It is sensible to assume that
Congress did not envision a recipient’s liability in
damages in that situation.”).

111 Gebser, 524 U.S. at 292; Cannon, 441 U.S. at
704 (noting that the primary congressional purposes
behind Title IX were “to avoid the use of Federal
resources to support discriminatory practices” and
to “provide individual citizens effective protection
against those practices.”).

112 F.g., Julie Davies, Assessing Institutional
Responsibility for Sexual Harassment in Education,
77 Tulane L. Rev. 387, 402 (2002) (analyzing the
Gebser/Davis framework and noting, “The Court
concluded that a funding recipient’s contract with
the federal government encompassed only a
promise not to discriminate, not an agreement to be
held liable when employees discriminate.”).

113 Gebser, 524 U.S. at 286; Davis, 526 U.S. at 640.

corrective measures on the recipient’s
behalf has actual knowledge of
discrimination in the recipient’s
programs and fails adequately to
respond.” 114 The Supreme Court
reasoned that it would be “unsound” for
the Court to allow a private lawsuit
(with the potential for money damages)
against a recipient when the statute’s
administrative enforcement scheme
imposes a requirement that before an
agency may terminate Federal funds the
agency must give notice to “an
appropriate person” with the recipient
who then may decide to voluntarily take
corrective action to remedy the
violation.115 The Supreme Court
reasoned that a “central purpose of
requiring notice of the violation ‘to the
appropriate person’ and an opportunity
for voluntary compliance before
administrative enforcement proceedings
can commence is to avoid diverting
education funding from beneficial uses
where a recipient was unaware of
discrimination in its programs and is
willing to institute prompt corrective
measures.”’ 116

The Supreme Court thus rejected
theories of vicarious liability (e.g.,
respondeat superior) and constructive
notice as the basis for a recipient’s Title
IX liability in private Title IX
lawsuits.117 The Supreme Court noted
that the Department’s 1997 Guidance
held schools responsible under
vicarious liability and constructive
notice theories.118 Neither Gebser nor
Davis indicated whether the
Department’s administrative
enforcement of Title IX should continue
to rely on vicarious liability and
constructive notice as conditions
triggering a recipient’s response
obligations.

These final regulations adopt the
actual knowledge condition from the

114 Gebser, 524 U.S. at 290.

115 Id, at 289-90 (“Because the express remedial
scheme under Title IX is predicated upon notice to
an ‘appropriate person’ and an opportunity to
rectify any violation, 20 U.S.C. 1682, we conclude,
in the absence of further direction from Congress,
that the implied damages remedy should be
fashioned along the same lines. An ‘appropriate
person’ under § 1682 is, at a minimum, an official
of the recipient entity with authority to take
corrective action to end the discrimination.”).

116 Id. at 289. The Court continued, “When a
teacher’s sexual harassment is imputed to a school
district or when a school district is deemed to have
‘constructively’ known of the teacher’s harassment,
by assumption the district had no actual knowledge
of the teacher’s conduct. Nor, of course, did the
district have an opportunity to take action to end
the harassment or to limit further harassment.” Id.

117 Id.; Davis, 526 U.S. at 650.

118 Gebser, 524 U.S. at 282 (plaintiffs in Gebser
advocated for private lawsuit liability based on
vicarious liability and constructive notice in part by
looking at the Department’s 1997 Guidance which
relied on both theories).

Gebser/Davis framework so that these
final regulations clearly prohibit a
recipient’s own intentional
discrimination,19 but adapt the Gebser/
Davis condition of actual knowledge to
include notice to more recipient
employees than what is required under
the Gebser/Davis framework,120 in a
way that takes into account the different
needs and expectations of students in
elementary and secondary schools, and
in postsecondary institutions, with
respect to sexual harassment and sexual
harassment allegations.121 These final
regulations apply an adapted condition
of actual knowledge in ways that are
similar to, and different from, the
Department’s approach in guidance as
to when notice of sexual harassment
triggers a recipient’s response
obligations. In other words, we tailor the
Supreme Court’s condition of actual
knowledge to the unique context of
administrative enforcement.

The Department’s guidance used a
“responsible employees” rubric to
describe the pool of employees to whom
notice triggered the recipient’s response
obligations. The “responsible
employees” rubric in guidance did not
differentiate between elementary and
secondary schools, and postsecondary
institutions. For all recipients,
Department guidance stated that a
“responsible employee” was an
employee who “has the authority to take
action to redress the harassment,” or
“who has the duty to report to
appropriate school officials sexual
harassment or any other misconduct by
students or employees,” or an
individual “who a student could
reasonably believe has this authority or
responsibility.” 122 Under the

119 Section 106.30 (defining ‘“‘actual knowledge”
to include notice to any recipient’s officials with
authority to institute corrective measures on behalf
of the recipient, thereby mirroring the Gebser/Davis
condition of actual knowledge).

120 Section 106.30 (defining ‘“‘actual knowledge”
to include notice to any recipient’s Title IX
Coordinator, a position each recipient must
designate and authorize for the express purpose of
coordinating a recipient’s compliance with Title IX
obligations, including specialized training for the
Title IX Coordinator, requirements not found in the
Gebser/Davis framework); § 106.8(a);
§106.45(b)(1)(iii).

121 Section 106.30 (defining “‘actual knowledge”
to include notice to “any employee” in an
elementary and secondary school, a condition not
found in the Gebser/Davis framework).

1222001 Guidance at 13—14; 1997 Guidance
(while not using the same three-part definition of
“responsible employees” as the 2001 Guidance,
giving examples of a “responsible employee” to
include “a principal, campus security, bus driver,
teacher, an affirmative action officer, or staff in the
office of student affairs”); 2011 Dear Colleague
Letter at 4 (while not using the term “responsible
employees,” stating that a school must respond
whenever it “knows or reasonably should know”
about sexual harassment); id. at 2 (stating that ““This
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responsible employees rubric in
guidance, the recipient was liable when
a responsible employee “knew,” or
when a responsible employee “should
have known,” about possible
harassment.123

For reasons discussed below, these
final regulations do not use the
“responsible employees” rubric,
although these final regulations
essentially retain the first of the three
categories of the way guidance
described “responsible employees.” 124
As discussed below, these final
regulations depart from the “should
have known”’ condition that guidance
indicated would trigger a recipient’s
response obligations.

Rather than using the phrase
“responsible employees,” these final
regulations describe the pool of
employees to whom notice triggers the
recipient’s response obligations. That
pool of employees is different in
elementary and secondary schools than
in postsecondary institutions. For all
recipients, notice to the recipient’s Title
IX Coordinator or to “any official of the

letter supplements the 2001 Guidance by providing
additional guidance and practical examples
regarding the Title IX requirements as they relate
to sexual violence” thus indicating that the 2011
Dear Colleague Letter did not alter the 2001
Guidance’s approach to responsible employees);
2014 Q&A at 14 (“According to OCR’s 2001
Guidance, a responsible employee includes any
employee: who has the authority to take action to
redress sexual violence; who has been given the
duty of reporting incidents of sexual violence or
any other misconduct by students to the Title IX
coordinator or other appropriate school designee; or
whom a student could reasonably believe has this
authority or duty.”); 2017 Q&A 1-2 (citing to the
2001 Guidance for the proposition that a school
must respond whenever the school “knows or
reasonably should know”” of a sexual misconduct
incident and that in addition to a Title IX
Coordinator other employees “‘may be responsible
employees”).

1231997 Guidance (a school is liable where it
“knows or should have known’’); 2001 Guidance at
13 (““A school has notice if a responsible employee
knew, or in the exercise of reasonable care should
have known, about the harassment.”’) (internal
quotation marks omitted); 2011 Dear Colleague
Letter at 4; 2014 Q&A at 2 (“OCR deems a school
to have notice of student-on-student sexual violence
if a responsible employee knew, or in the exercise
of reasonable care should have known, about the
sexual violence.”); 2017 Q&A at 1.

124 The § 106.30 definition of ““actual knowledge”
including notice to “‘any official of the recipient
who has authority to institute corrective measures
on behalf of the recipient” is the equivalent of the
first portion of the definition of “responsible
employees” in Department guidance (e.g., 2001
Guidance at 13), that included any employee who
“has the authority to take action to redress the
harassment.” See also Merle H. Weiner, A
Principled and Legal Approach to Title IX
Reporting, 85 Tenn. L. Rev. 71, 140 (2017) (“The
Supreme Court’s definition of an ‘appropriate
person’” as an ‘official who at a minimum has
authority to address the alleged discrimination and
to institute corrective measures’ is ‘“very close to
the first category [of responsible employees] in
OCR’s guidance.”) (citing Gebser, 524 U.S. at 290).

recipient who has authority to institute
corrective measures on behalf of the
recipient” (referred to herein as
“officials with authority”’) conveys
actual knowledge to the recipient and
triggers the recipient’s response
obligations. Determining whether an
individual is an “official with
authority” is a legal determination that
depends on the specific facts relating to
a recipient’s administrative structure
and the roles and duties held by
officials in the recipient’s own
operations. The Supreme Court viewed
this category of officials as the
equivalent of what 20 U.S.C. 1682 calls
an “‘appropriate person” for purposes of
the Department’s resolution of Title IX
violations with a recipient.125 Lower
Federal courts applying the Gebser/
Davis actual knowledge condition have
reached various results with respect to
whether certain employees in an
elementary and secondary school, or in
a postsecondary institution, are officials
with authority to whom notice conveys
actual knowledge to the recipient.126
Because these final regulations adopt
the Gebser/Davis condition describing a
recipient’s actual knowledge as
resulting from notice to an official with
authority, but also include the
recipient’s Title IX Coordinator and any
elementary and secondary school
employee, the fact-specific nature of
whether certain officials of the recipient
qualify as officials with authority does
not present a barrier to reporting sexual
harassment and requiring schools,
colleges, and universities to respond
promptly.

Under these final regulations, in
elementary and secondary schools,

125 Gebser, 524 U.S. at 290 (“Because the express
remedial scheme under Title IX is predicated upon
notice to an ‘appropriate person’ and an
opportunity to rectify any violation, 20 U.S.C. 1682,
we conclude, in the absence of further direction
from Congress, that the implied damages remedy
should be fashioned along the same lines. An
‘appropriate person’ under § 1682 is, at a minimum,
an official of the recipient entity with authority to
take corrective action to end the discrimination.”).

126 With respect to elementary and secondary
schools, see Julie Davies, Assessing Institutional
Responsibility for Sexual Harassment in Education,
77 Tulane L. Rev. 387, 398, 424—26 (2002)
(reviewing cases decided under the Gebser/Davis
framework and noting that courts reached different
results regarding teachers, principals, school
boards, and superintendents, and concluding that
“The legal authority of individuals to receive notice
is clearly relevant and a basis for their inclusion as
parties to whom notice may be given, but courts
must also evaluate the factual reality.”) With
respect to postsecondary institutions, see Merle H.
Weiner, A Principled and Legal Approach to Title
IX Reporting, 85 Tenn. L. Rev. 71, 139 (2017)
(“Overall, this category is rather narrow and the
identity of the relevant employees rests on an
institution’s own policies regarding who has the
authority to take action to redress sexual
violence.”).

notice to “‘any employee” (in addition to
notice to the Title IX Coordinator or to
any official with authority) triggers the
recipient’s response obligations, so there
is no longer a need to use the
responsible employees rubric. Under
these final regulations, an elementary
and secondary school must respond
whenever any employee has notice of
sexual harassment or allegations of
sexual harassment, so there is no need
to distinguish among employees who
have ‘““authority to redress the
harassment,” have the “duty to report”
misconduct to appropriate school
officials, or employees who “a student
could reasonably believe’” have that
authority or duty.127 In the elementary
and secondary school setting where
school administrators, teachers, and
other employees exercise a considerable
degree of control and supervision over
their students, the Department believes
that requiring a school district to
respond when its employees know of
sexual harassment (including reports or
allegations of sexual harassment)
furthers Title IX’s non-discrimination
mandate in a manner that best serves
the needs and expectations of
students.128 The Department is
persuaded by commenters who asserted
that students in elementary and
secondary schools often talk about
sexual harassment experiences with
someone other than their teacher, and
that it is unreasonable to expect young
students to differentiate among
employees for the purpose of which
employees’ knowledge triggers the
school’s response obligations and which
do not. Elementary and secondary
schools generally operate under the
doctrine of in loco parentis, under
which the school stands “in the place
of” a parent with respect to certain
authority over, and responsibility for, its
students.29 Further, employees at

127 See 2001 Guidance at 13.

128 Davis, 526 U.S. at 646 (noting that a public
school’s power over its students is “custodial and
tutelary, permitting a degree of supervision and
control that could not be exercised over free
adults”) (citing Veronica Sch. Dist. v. Acton, 515
U.S. 646, 655 (1995)).

129 Todd A. Demitchell, The Duty to Protect:
Blackstone’s Doctrine of In Loco Parentis: A Lens
for Viewing the Sexual Abuse of Students, 2002
BYU Educ. & L.J. 17, 19-20 (2002) (“Acting in the
place of parents is an accepted and expected role
assumed by educators and their schools. This
doctrine has been recognized in state statutes and
court cases. For example, the United States
Supreme Court noted that there exists an ‘obvious
concern on the part of parents, and school
authorities acting in loco parentis, to protect
children—especially in a captive audience—from
exposure to sexually explicit, indecent, or lewd
speech. [Citing to Bethel Sch. Dist. No. 403 v. Fraser
ex rel. Fraser, 478 U.S. 675, 684 (1986).] According
to the Supreme Court, school officials have

Continued
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elementary and secondary schools
typically are mandatory reporters of
child abuse under State laws for
purposes of child protective services.130
The Department is persuaded that
employees at elementary and secondary
schools stand in a unique position with
respect to students and that a school
district should be held accountable for
responding to sexual harassment under
Title IX when the school district’s
employees have notice of sexual
harassment or sexual harassment
allegations.

In postsecondary institutions, where
in loco parentis does not apply,131
notice to the Title IX Coordinator or any
official with authority conveys actual
knowledge to the recipient. Triggering a
recipient’s response obligations only
when the Title IX Coordinator or an
official with authority has notice

authority over students by virtue of in loco parentis
and a concomitant duty of protection. It has been
asserted that in loco parentis is a sub-set of
government’s broad common law power of parens
patriae.”) (internal citations omitted).

130 See Ala. Code § 26—14—3; Alaska Stat.
§47.17.020; Ariz. Rev. Stat. §13-3620; Ark. Code
Ann. §12-18-402; Cal. Penal Code §11165.7; Colo.
Rev. Stat. § 19—3-304; Conn. Gen. Stat. § 17a-101;
Del. Code Ann. tit. 16, §903; DC Code §4-1321.02;
Fla. Stat. § 39.201; Ga. Code Ann. § 19-7-5; Haw.
Rev. Stat. §350-1.1; Idaho Code Ann. § 16—1605;
325 I1l. Comp. Stat. § 5/4; Ind. Code § 31-33-5-1;
Towa Code § 232.69; Kan. Stat. Ann. § 38-2223; Ky.
Rev. Stat. Ann. §620.030; La. Child Code Ann. art.
603(17); Me. Rev. Stat. tit. 22, §4011-A; Md. Code
Ann., Fam. Law § 5-704; Mass. Gen. Laws ch. 119,
§21; Mich. Comp. Laws § 722.623; Minn. Stat.
§626.556; Miss. Code. Ann. §43—-21-353; Mo. Ann
Stat. § 210.115; Mont. Code Ann. §41-3-201; Neb.
Rev. Stat. § 28-711; Nev. Rev. Stat. §432B.220; N.H.
Rev. Stat. Ann. § 169—C:29; N.J. Stat. Ann. § 9:6—
8.10; N.M. Stat. Ann. § 32A—4-3; N.Y. Soc. Serv.
Law §413; N.C. Gen. Stat. Ann. § 7B-301; N.D.
Cent. Code Ann. § 50—-25.1-03; Ohio Rev. Code
Ann. §2151.421; Okla. Stat. tit. 10A, § 1-2—101; Or.
Rev. Stat. §419B.010; 23 Pa. Cons. Stat. Ann §6311;
R.I. Gen. Laws § 40-11-3(a); S.C. Code Ann. § 63—
7-310; S.D. Codified Laws § 26—8A-3; Tenn. Code
Ann. §37-1-403; Tex. Fam. Code § 261.101; Utah
Code Ann. § 62A—4a—403; Vt. Stat. Ann. tit. 33,
§4913; Va. Code Ann. §63.2—1509; Wash. Rev.
Code §26.44.030; W. Va. Code § 49—-2-803; Wis.
Stat. §48.981; Wyo. Stat. Ann. § 14—3-205.

131 E.g., Wagner v. Holtzapple, 101 F. Supp. 3d
462, 472-73 (M.D. Penn. 2015) (noting that “the law
surrounding the student-university relationship has
changed considerably in a relatively short period of
time. ‘The early period of American higher
education, prior to the 1960s, was exclusively
associated with the doctrine of in loco parentis.””)
(citing to Jason A. Zwara, Student Privacy, Campus
Safety, and Reconsidering the Modern Student-
University Relationship, 38 Journal of Coll. & Univ.
L. 419, 432-33, 436 (2012) (“In loco parentis was
applied in the early period of higher education law
to prevent courts or legislatures from intervening in
the student-university relationship, thus insulating
the institution from criminal or civil liability or
regulation . . . . Courts began to shift away from
in loco parentis beginning in the civil rights era of
the 1960s through a number of cases addressing
student claims for constitutional rights, in
particular due process rights and free speech’ and
courts now generally view the student-university
relationship as one governed by contract) (internal
quotation marks and citations omitted)).

respects the autonomy of a complainant
in a postsecondary institution better
than the responsible employee rubric in
guidance. As discussed below, the
approach in these final regulations
allows postsecondary institutions to
decide which of their employees must,
may, or must only with a student’s
consent, report sexual harassment to the
recipient’s Title IX Coordinator (a report
to whom always triggers the recipient’s
response obligations, no matter who
makes the report). Postsecondary
institutions ultimately decide which
officials to authorize to institute
corrective measures on behalf of the
recipient. The Title IX Coordinator and
officials with authority to institute
corrective measures on behalf of the
recipient fall into the same category as
employees whom guidance described as
having ““authority to redress the sexual
harassment.” 132 In this manner, in the
postsecondary institution context these
final regulations continue to use one of
the three categories of “responsible
employees” described in guidance.
With respect to postsecondary
institutions, these final regulations
depart from using the other two
categories of “responsible employees”
described in guidance (those who have
a “duty to report” misconduct, and
those whom a “student could
reasonably believe” have the requisite
authority or duty). As discussed below,
in the postsecondary institution context,
requiring the latter two categories of
employees to be mandatory reporters (as
Department guidance has) may have
resulted in college and university
policies that have unintentionally
discouraged disclosures or reports of
sexual harassment by leaving
complainants with too few options for
disclosing sexual harassment to an
employee without automatically
triggering a recipient’s response.
Elementary and secondary school
students cannot be expected to
distinguish among employees to whom
disclosing sexual harassment results in
a mandatory school response, but
students at postsecondary institutions

132 The § 106.30 definition of “‘actual knowledge”
as including notice to “any official of the recipient
who has authority to institute corrective measures
on behalf of the recipient” is the equivalent of the
portion of the definition of “responsible
employees” in Department guidance (e.g., 2001
Guidance at 13) that included any employee who
“has the authority to take action to redress the
harassment.” See also Merle H. Weiner, A
Principled and Legal Approach to Title IX
Reporting, 85 Tenn. L. Rev. 71, 140 (2017) (“The
Supreme Court’s definition of an ‘appropriate
person’” as an ‘official who at a minimum has
authority to address the alleged discrimination and
to institute corrective measures’ is “very close to
the first category [of responsible employees] in
OCR’s guidance.”) (citing Gebser, 524 U.S. at 290).

may benefit from having options to
disclose sexual harassment to college
and university employees who may
keep the disclosure confidential. These
final regulations ensure that all students
and employees are notified of the
contact information for the Title IX
Coordinator and how to report sexual
harassment for purposes of triggering a
recipient’s response obligations, and the
Department believes that students at
postsecondary institutions benefit from
retaining control over whether, and
when, the complainant wants the
recipient to respond to the sexual
harassment that the complainant
experienced.

In both the elementary and secondary
school context and the postsecondary
institution context, the final regulations
use the same broad conception of what
might constitute “notice” as the
Department’s guidance used. Notice
results whenever any elementary and
secondary school employee, any Title IX
Coordinator, or any official with
authority: Witnesses sexual harassment;
hears about sexual harassment or sexual
harassment allegations from a
complainant (i.e., a person alleged to be
the victim) or a third party (e.g., the
complainant’s parent, friend, or peer);
receives a written or verbal complaint
about sexual harassment or sexual
harassment allegations; or by any other
means.133 These final regulations
emphasize that any person may always
trigger a recipient’s response obligations
by reporting sexual harassment to the
Title IX Coordinator using contact
information that the recipient must post
on the recipient’s website.134 The
person who reports does not need to be
the complainant (i.e., the person alleged
to be the victim); a report may be made
by “any person’’ 135 who believes that
sexual harassment may have occurred
and requires a recipient’s response.

The final regulations depart from the
constructive notice condition described
in Department guidance that stated that

133 F.g., 2001 Guidance at 13.

134 Section 106.30 (defining “‘actual knowledge”
to mean notice, where ‘“notice” includes but is not
limited to a report to the Title IX Coordinator as
described in § 106.8(a)); § 106.8(b) (requiring the
Title IX Coordinator’s contact information to be
displayed prominently on the recipient’s website);
§106.8(a) (stating that any person may report sexual
harassment (whether or not the person reporting is
the person alleged to be the victim) using the
contact information listed for the Title IX
Coordinator or any other means that results in the
Title IX Coordinator receiving the person’s verbal
or written report, and that a report may be made
at any time, including during non-business hours,
by using the listed telephone number or email
address, or by mail to the listed office address, for
the Title IX Coordinator).

135 Section 106.8(a) (specifying that “any person
may report” sexual harassment).
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a recipient must respond if a recipient’s
responsible employees “should have
known’ about sexual harassment. The
Department’s guidance gave only the
following examples of circumstances
under which a recipient “should have
known’ about sexual harassment: When
“known incidents should have triggered
an investigation that would have led to
discovery of [ ] additional incidents,” or
when “the pervasiveness” of the
harassment leads to the conclusion that
the recipient “should have known” of a
hostile environment.136

The Department has reconsidered the
position that a recipient’s response
obligations are triggered whenever
employees “should have known”
because known incidents “‘should have
triggered an investigation that would
have led to discovery” of additional
incidents.137 The final regulations
impose clear obligations as to when a
recipient must investigate allegations.
Unlike the Department’s guidance,
which did not specify the circumstances
under which a recipient must
investigate and adjudicate sexual
harassment allegations, the final
regulations clearly obligate a recipient
to investigate and adjudicate whenever
a complainant files, or a Title IX
Coordinator signs, a formal
complaint.?38 The Department will hold
recipients responsible for a recipient’s
failure or refusal to investigate a formal
complaint.?3® However, the Department
does not believe it is feasible or

136 2001 Guidance at 13—14 (“[A] school has a
duty to respond to harassment about which it
reasonably should have known, i.e., if it would have
learned of the harassment if it had exercised
reasonable care or made a reasonably diligent
inquiry. For example, in some situations if the
school knows of incidents of harassment, the
exercise of reasonable care should trigger an
investigation that would lead to a discovery of
additional incidents. In other cases, the
pervasiveness of the harassment may be enough to
conclude that the school should have known of the
hostile environment—if the harassment is
widespread, openly practiced, or well-known to
students and staff (such as sexual harassment
occurring in the hallways, graffiti in public areas,
or harassment occurring during recess under a
teacher’s supervision.”) (internal citations omitted);
1997 Guidance (same); 2014 Q&A at 2 (same). The
2011 Dear Colleague Letter at 1-2, and the 2017
Q&A at 1, did not describe the circumstances under
which a school “should have known” but
referenced the 2001 Guidance on this topic.

1372001 Guidance at 13.

138 Section 106.44(b)(1) (stating a recipient must
investigate in response to a formal complaint);
§106.30 (defining ““formal complaint” as a written
document filed by a complainant or signed by a
Title IX Coordinator requesting that the recipient
investigate allegations of sexual harassment against
a respondent, where “document filed by a
complainant” also includes an electronic
submission such as an email or use of an online
portal if the recipient provides one for filing formal
complaints).

139 Section 106.44(b)(1).

necessary to speculate on what an
investigation “would have” revealed if
the investigation had been conducted.
Even if there are additional incidents of
which a recipient “would have” known
had the recipient conducted an
investigation into a known incident,
each of the additional incidents involve
complainants who also have the clear
option and right under these final
regulations to file a formal complaint
that requires the recipient to investigate,
or to report the sexual harassment and
trigger the recipient’s obligation to
respond by offering supportive
measures (and explaining to the
complainant the option of filing a
formal complaint).140 If a recipient fails
to meet its Title IX obligations with
respect to any complainant, the
Department will hold the recipient
liable under these final regulations, and
doing so does not necessitate
speculating about what an investigation
“would have” revealed.

The Department has reconsidered the
position that a recipient’s response
obligations are triggered whenever
employees “should have known” due to
the “pervasiveness” of sexual
harassment.141 In elementary and
secondary schools, the final regulations
charge a recipient with actual
knowledge whenever any employee has
notice. Thus, if sexual harassment is “so
pervasive” that some employee “should
have known” about it (e.g., sexualized
graffiti scrawled across lockers that
meets the definition of sexual
harassment in § 106.30), it is highly
likely that at least one employee did
know about it and the school is charged
with actual knowledge. There is no
reason to retain a separate ‘“should have
known” standard to cover situations
that are ““so pervasive” in elementary
and secondary schools. In
postsecondary institutions, when sexual
harassment is “‘so pervasive” that some
employees “should have known” it is
highly likely that at least one employee
did know about it. However, in
postsecondary institutions, for reasons
discussed below, the Department
believes that complainants will be better
served by allowing the postsecondary
institution recipient to craft and apply

140 Section 106.8(a) (stating any person may
report sexual harassment using the Title IX
Coordinator’s listed contact information); § 106.8(b)
(stating recipients must prominently display the
Title IX Coordinator’s contact information on their
websites); § 106.44(a) (stating recipients must
respond promptly to actual knowledge of sexual
harassment by, among other things, offering
supportive measures to the complainant regardless
of whether a formal complaint is filed, and by
explaining to the complainant the process for filing
a formal complaint).

1412001 Guidance at 13-14.

the recipient’s own policy with respect
to which employees must, may, or must
only with a complainant’s consent,
report sexual harassment and sexual
harassment allegations to the Title IX
Coordinator. With respect to whether a
Title IX Coordinator or official with
authority in a postsecondary institution
“should have known” of sexual
harassment, the Department believes
that imposing a “should have known”
standard unintentionally creates a
negative incentive for Title IX
Coordinators and officials with
authority to inquire about possible
sexual harassment in ways that invade
the privacy and autonomy of students
and employees at postsecondary
institutions, and such a negative
consequence is not necessary because
the final regulations provide every
student, employee, and third party with
clear, accessible channels for reporting
to the Title IX Coordinator,142 which
gives the Title IX Coordinator notice
and triggers the recipients’ response
obligations, 43 without the need to
require Title IX Coordinators and
officials with authority to potentially
invade student and employee privacy or
autonomy.144

142 Section 106.8(a) (requiring every recipient to
list the office address, telephone number, and email
address for the Title IX Coordinator and stating that
any person may report sexual harassment by using
the listed contact information, and that a report may
be made at any time (including during non-business
hours) by using the telephone number or email
address, or by mail to the office address, listed for
the Title IX Coordinator); § 106.8(b) (requiring
recipients to list the Title IX Coordinator’s contact
information on recipient websites).

143 Section 106.30 (defining ‘“‘actual knowledge”
to mean notice to the Title IX Coordinator and
stating that “notice” includes but is not limited to
a report to the Title IX Coordinator as described in
§106.8(a)).

144 The 2014 Q&A acknowledged one of the
drawbacks of a condition that triggers a
postsecondary institution’s response obligations
whenever a Title IX Coordinator or official with
authority “should have known’’ about a student’s
disclosure of sexual harassment: Under such a
condition, whenever the Title IX Coordinator or
other officials with authority know about public
awareness events (such as ‘“Take Back the Night”
events) where survivors are encouraged to safely
talk about their sexual assault experiences, those
recipient officials would be obligated to (a) attend
such events and (b) respond to any sexual
harassment disclosed at such an event by contacting
each survivor, offering them supportive measures,
documenting the institution’s response to the
disclosure, and all other recipient’s response
obligations, including an investigation. 2014 Q&A
at 24. Failure to do so would be avoiding having
learned about campus sexual assault incidents that
could have been discovered with due diligence (i.e.,
the Title IX Coordinator and other university
officials “should have known” about the
experiences disclosed by survivors at such events).
Id. Understanding the drawbacks of this kind of
rule, the 2014 Q&A carved out an exception, but
without explaining how or why the exception
would apply only to “public awareness events” and

Continued
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The Department’s guidance did not
use the term “mandatory reporters” but
the 2001 Guidance expected responsible
employees to report sexual harassment
to “appropriate school officials” 145 and
the withdrawn 2014 Q&A specified that
responsible employees must report to
the Title IX Coordinator.146 As of 2017
many (if not most) postsecondary
institutions had policies designating
nearly all their employees as
“responsible employees” and
“mandatory reporters.” 147 The
“explosion” in postsecondary
institution policies making nearly all
employees mandatory reporters
(sometimes referred to as ‘“‘wide-net”” or
universal mandatory reporting) was due
in part to the broad, vague way that
“responsible employees” were defined
in Department guidance.148 The extent

not, for example, also extend to Title IX
Coordinators and other postsecondary institution
officials with authority needing to inquire into
students’ (and employees’) private affairs whenever
there was any indication that a student or employee
may be suffering the impact of sexual harassment.
Id. (“OCR wants students to feel free to participate
in preventive education programs and access
resources for survivors. Therefore, public awareness
events such as ‘Take Back the Night’ or other
forums at which students disclose experiences with
sexual violence are not considered notice to the
school for the purpose of triggering an individual
investigation unless the survivor initiates a
complaint.”).

1452001 Guidance at 13.

146 2014 Q&A at 14; cf. id. at 22 (exempting
responsible employees who have counseling roles
from being obligated to report sexual harassment to
the Title IX Coordinator in a way that identifies the
student).

147 Merle H. Weiner, A Principled and Legal
Approach to Title IX Reporting, 85 Tenn. L. Rev.
71, 77-78 (2017) (‘“Today the overwhelming
majority of institutions of higher education
designate virtually all of their employees as
responsible employees and exempt only a small
number of ‘confidential’ employees. Kathryn
Holland, Lilia Cortina, and Jennifer Freyd recently
examined reporting policies at 150 campuses and
found that policies at 69 percent of the institutions
made all employees mandatory reporters, policies at
19 percent of the institutions designated nearly all
employees as mandatory reporters, and only 4
percent of institutional policies named a limited list
of reporters. The authors concluded, ‘[T]hese
findings suggest that the great majority of U.S.
colleges and universities—regardless of size or
public vs. private nature—have developed policies
designating most if not all employees (including
faculty, staff, and student employees) as mandatory
reporters of sexual assault.” At some institutions,
these reporting obligations have even been
incorporated into employees’ contracts.”) (citing an
“accepted for publication” version of Kathryn
Holland et al., Compelled disclosure of college
sexual assault, 73 Am. Psychologist 3, 256 (2018)).

148 Merle H. Weiner, A Principled and Legal
Approach to Title IX Reporting, 85 Tenn. L. Rev.
71, 79-80 (2017) (analyzing the “explosion” of
universal or near-universal mandatory reporting
policies, which the author calls “wide-net reporting
policies”” and finding a root of that trend in
Department guidance: “The question was raised
whether this language [in Department guidance]
meant all employees had to be made responsible
employees. For example, John Gaal and Laura
Harshbarger, writing in the Higher Education Law

to which a wide-net or universal
mandatory reporting system for
employees in postsecondary institutions
is beneficial, or detrimental, to
complainants, is difficult to
determine,149 and research (to date) is
inconclusive.159 What research does

Report asked, ‘And does OCR really mean that any
employee who has any ‘misconduct’ reporting duty
is a ‘responsible employee’?. . . We simply do not
know.” Administrators started concluding,
erroneously, that any employee who has an
obligation to report any other misconduct at the
institution must be labeled a responsible employee.
Several OCR resolution letters issued at the end of
2016 bolstered this broad interpretation.”) (internal
citations omitted; ellipses in original).

129 Merle H. Weiner, A Principled and Legal
Approach to Title IX Reporting, 85 Tenn. L. Rev.
71, 82—83 (2017) (stating institutions with “wide-
net reporting policies” defend such policies by
“claiming that they are best for survivors” for
reasons such as enabling institutions to “identify
victims in order to offer them resources and
support” and allowing institutions “to collect data
on the prevalence of sexual assault and to ensure
that perpetrators are identified and disciplined.”)
(internal citations omitted); cf. id. at 83—84 (stating
institutional justifications ‘‘make wide-net reporting
policies appear consistent with the spirit of Title IX,
insofar as they seem consistent with institutional
commitments to reduce campus sexual violence

. . Even if wide-net policies were once thought
beneficial to help break a culture of silence around
sexual violence in the university setting, the
utilitarian calculus has now changed and these
policies do more harm than good.”) (internal
citations omitted); id. at 84 (summarizing the “harm
survivors experience when they are involuntarily
thrust into a system designed to address their
victimization” and arguing that “wide-net”
mandatory reporting policies “undermine
[survivors’] autonomy and sense of institutional
support, aggravating survivors’ psychological and
physical harm. These effects can impede survivors’
healing, directly undermining Title IX’s objective of
ensuring equal access to educational opportunities
and benefits regardless of gender. In addition, . . .
because of the negative consequences of reporting,
wide-net reporting policies discourage students
from talking to any faculty or staff on campus.
Fewer disclosures result in fewer survivors being
connected to services and fewer offenders being
held accountable for their acts. Holding perpetrators
accountable is critical for creating a climate that
deters acts of violence. Because wide-net policies
chill reporting, these policies violate the spirit of
Title IX.”) (internal citations omitted).

150 Merle H. Weiner, A Principled and Legal
Approach to Title IX Reporting, 85 Tenn. L. Rev.
71, 78=79 (2017) (“The number of institutions with
broad policies, sometimes known as universal
mandatory reporting or required reporting, and
hereafter called ‘wide-net’ reporting policies, has
grown over time. Approximately fifteen years ago,
in 2002, only 45 percent of schools identified some
mandatory reporters on their campuses, and these
schools did not necessarily categorize almost every
employee in that manner. The trend since then is
notable, particularly because it contravenes the
advice from a [study published in 2002 using funds
provided by the National Institute of Justice,
Heather M. Karjane et al., Campus Sexual Assault:
How America’s Institutions of Higher Education
Respond 120, Final Report, NIJ Grant #1999-WA—
VX-0008 (Education Development Center, Inc.
2002)]. The authors of that study suggested that
wide-net reporting policies were unwise. After
examining almost 2,500 institutions of higher
education, they warned: ‘Any policy or procedure
that compromises, or worse, eliminates the student
victim’s ability to make her or his own informed

demonstrate is that respecting an
alleged victim’s autonomy,51 giving
alleged victims control over how official
systems respond to an alleged victim,152

choices about proceeding through the reporting and
adjudication process—such as mandatory reporting
requirements that do not include an anonymous
reporting option or require the victim to participate
in the adjudication process if the report is filed—
not only reduces reporting rates but may be
counterproductive to the victim’s healing
process.””) (internal citations omitted); id. at 102
(concluding that wide-net reporting policies
“clearly inhibit the willingness of some students to
talk to a university employee about an unwanted
sexual experience. This effect is not surprising in
light of studies on the effect of mandatory reporting
in other contexts. Studies document that women
sometimes refuse to seek medical care when their
doctors are mandatory reporters, or forego calling
the police when a state has a mandatory arrest
law.”) (internal citations omitted); id. at 104—05
(citing to “conflicting research” about whether
college and university mandatory reporting policies
chill reporting, concluding that available research
has not empirically demonstrated the alleged
benefits of mandatory reporting policies in colleges
and universities, and arguing that without further
research, colleges and universities should carefully
design reporting policies that “can accommodate
both the students who would be more inclined and
less inclined to report with a mandatory reporting
policy.”) (internal citations omitted).

151 Margaret Garvin & Douglas E. Beloof, Crime
Victim Agency: Independent Lawyers for Sexual
Assault Victims, 13 Ohio St. J. of Crim. Law 67, 69—
70 (2015) (explaining that “‘autonomy’ has come to
mean “the capacity of an individual for self-
governance combined with the actual condition of
self-governance in an absolute state of freedom to
choose unconstrained by external influence” and
the related concept of “‘agency’” has emerged to
mean ‘‘self-definition” (“fundamental
determination of how one conceives of oneself both
as an individual and as a community member’’) and
“self-direction” (“‘the charting of one’s direction in
life”’)) (internal citations omitted); id. at 71-72
(agency “‘is critically important for crime victims.
Research reveals that for some victims who interact
with the criminal justice system, participation is
beneficial. It can allow them to experience
improvement in depression and quality of life,
provide a sense of safety and protection, and
validate the harm done by the offender. For other
victims, interaction with the criminal justice system
leads to a harm beyond that of the original crime,

a harm that is often referred to as ‘secondary
victimization’ and which is recognized to have
significant negative impacts on victims. . . . A
significant part of what accounts for the difference
in experience is whether victims have the ability to
meaningfully choose whether, when, how, and to
what extent to meaningfully participate in the
system and exercise their rights. In short, the
difference in experience is explained by the
existence—or lack of—agency.”) (internal citations
omitted).

152 F.g., Patricia A. Frazier et al., Coping
Strategies as Mediators of the Relations Among
Perceived Control and Distress in Sexual Assault
Survivors, 52 Journal of Counseling Psychol. 3
(2005) (control over the recovery process was
associated with less emotional distress for sexual
assault victims, partly because that kind of “present
control” was associated with less social withdrawal
and more cognitive restructuring.); Ryan M. Walsh
& Steven E. Bruce, The Relationships Between
Perceived Levels of Control, Psychological Distress,
and Legal System Variables in a Sample of Sexual
Assault Survivors, 17 Violence Against Women 603,
611 (2011) (finding that “‘a perception by victims
that they are in control of their recovery process”
is an “important factor” reducing post-traumatic
stress and depression).



Federal Register/Vol.

85, No. 97/Tuesday, May 19, 2020/Rules and Regulations

30043

and offering clear options to alleged
victims 193 are critical aspects of helping
an alleged victim recover from sexual
harassment. Unsupportive institutional
responses increase the effects of trauma
on complainants,154 and institutional
betrayal may occur when an
institution’s mandatory reporting
policies require a complainant’s
intended private conversation about
sexual assault to result in a report to the
Title IX Coordinator.155

Throughout these final regulations the
Department aims to respect the
autonomy of complainants and to
recognize the importance of a
complainant retaining as much control
as possible over their own
circumstances following a sexual
harassment experience, while also
ensuring that complainants have clear
information about how to access the
supportive measures a recipient has
available (and how to file a formal
complaint initiating a grievance process
against a respondent if the complainant
chooses to do so) if and when the
complainant desires for a recipient to
respond to the complainant’s
situation.?56 The Department recognizes
the complexity involved in determining
best practices with respect to which
employees of postsecondary institutions
should be mandatory reporters versus

153 E.g., Nancy Chi Cantalupo, For the Title IX
Civil Rights Movement: Congratulations and
Cautions, 125 Yale J. of L. & Feminism. 281, 291
(2016) (arguing against State law proposals that
would require mandatory referral to law
enforcement of campus sexual assault incidents in
part because such laws would limit “the number
and diversity of reporting options that victims can
use”); Merle H. Weiner, A Principled and Legal
Approach to Title IX Reporting, 85 Tenn. L. Rev.
71, 117 (2017) (“Schools expose survivors to harm
when they turn a disclosure into either an
involuntary report to law enforcement or an
involuntary report to the Title IX office.”).

154 Lindsey L. Monteith et al., Perceptions of
Institutional Betrayal Predict Suicidal Self-Directed
Violence Among Veterans Exposed to Military
Sexual Trauma, 72 J. of Clinical Psychol. 743, 750
(2016); see also Rebecca Campbell et al., An
Ecological Model of the Impact of Sexual Assault
on Women’s Mental Health, 10 Trauma, Violence &
Abuse 225, 234 (2009) (survivors of sexual violence
already feel powerless, and policies that increase a
survivor’s lack of power over their situation
contribute to the trauma they have already
experienced).

155 Merle H. Weiner, Legal Counsel for Survivors
of Campus Sexual Violence, 29 Yale J. of L. &
Feminism 123, 140-141 (2017) (identifying one
type of institutional betrayal as the harm that occurs
when “the survivor thinks she is speaking to a
confidential resource, but then finds out the
advocate cannot keep their conversations private”);
Michael A. Rodriguez, Mandatory Reporting Does
Not Guarantee Safety, 173 W. J. of Med. 225, 225
(2000) (mandatory reporting by doctors of patient
intimate partner abuse may negatively impact
victims by making them less likely to seek medical
care and compromising the patient’s autonomy).

156 Section 106.44(a) (describing a recipient’s
general response obligations).

which employees of postsecondary
institutions should remain resources in
whom students may confide without
automatically triggering a report of the
student’s sexual harassment situation to
the Title IX Coordinator or other college
or university officials.157

Through the actual knowledge
condition as defined and applied in
these final regulations, the Department
intends to ensure that every
complainant in a postsecondary
institution knows that if or when the
complainant desires for the recipient to
respond to a sexual harassment
experience (by offering supportive
measures, by investigating allegations,
or both), the complainant has clear,
accessible channels by which to report
and/or file a formal complaint.158 The
Department also intends to leave
postsecondary institutions wide
discretion to craft and implement the
recipient’s own employee reporting
policy to decide (as to employees who
are not the Title IX Coordinator and not
officials with authority) which
employees are mandatory reporters (i.e.,
employees who must report sexual
harassment to the Title IX Coordinator),
which employees may listen to a
student’s or employee’s disclosure of
sexual harassment without being
required to report it to the Title IX
Coordinator, and/or which employees
must report sexual harassment to the
Title IX Coordinator but only with the
complainant’s consent. No matter how a
college or university designates its
employees with respect to mandatory

157 E.g., Merle H. Weiner, A Principled and Legal
Approach to Title IX Reporting, 85 Tenn. L. Rev.
71, 188 (2017) (“The classification of employees as
[mandatory] reporters should include those who
students expect to have the authority to redress the
violence or the obligation to report it, and should
exclude those who students turn to for support
instead of for reporting. Faculty should not be
designated reporters, but high-level administrators
should be. Schools should carefully consider how
to classify employees who are resident assistants,
campus police, coaches, campus security
authorities, and employment supervisors. A well-
crafted policy will be the product of thoughtful
conversations about online reporting, anonymous
reporting, third-party reports, and necessary
exceptions for situations involving minors and
imminent risks of serious harm.”).

158 Section 106.8(a) (requiring recipients to notify
students, employees, and others of the contact
information for their Title IX Coordinators and
stating that any person may report sexual
harassment by using that contact information, and
that reports can be made during non-business hours
by mail to the listed office address or by using the
listed telephone number or email address);
§106.8(b) (requiring a recipient to post the Title IX
Coordinator’s contact information on the recipient’s
website); § 106.30 (defining “formal complaint” and
providing that any complainant may file a formal
complaint by using the email address, or by mail
to the office address, listed for the Title IX
Coordinator, or by any additional method
designated by the recipient).

reporting to the Title IX Coordinator, the
final regulations ensure that students at
postsecondary institutions, as well as
employees, are notified of the Title IX
Coordinator’s contact information and
have clear reporting channels, including
options accessible even during non-
business hours,159 for reporting sexual
harassment in order to trigger the
postsecondary institution’s response
obligations.

As to all recipients, these final
regulations provide that the mere ability
or obligation to report sexual
harassment or to inform a student about
how to report sexual harassment, or
having been trained to do so, does not
qualify an individual (such as a
volunteer parent, or alumnus) as an
official with authority to institute
corrective measures on behalf of the
recipient.160 The Department does not
wish to discourage recipients from
training individuals who interact with
the recipient’s students about how to
report sexual harassment, including
informing students about how to report
sexual harassment. Accordingly, the
Department will not assume that a
person is an official with authority
solely based on the fact that the person
has received training on how to report
sexual harassment or has the ability or
obligation to report sexual harassment.
Similarly, the Department will not
conclude that volunteers and
independent contractors are officials
with authority, unless the recipient has
granted the volunteers or independent
contractors authority to institute
corrective measures on behalf of the
recipient.

Deliberate Indifference

Once a recipient is charged with
actual knowledge of sexual harassment
in its education program or activity, it
becomes necessary to evaluate the
recipient’s response. Although the
Department is not required to adopt the
deliberate indifference standard
articulated in the Gebser/Davis
framework, we believe that deliberate
indifference, with adaptions for
administrative enforcement, constitutes
the best policy approach to further Title
IX’s non-discrimination mandate.

As the Supreme Court explained in
Davis, a recipient acts with deliberate
indifference only when it responds to

159 Section 106.8 (stating that a report of sexual
harassment may be made at any time, including
during non-business hours, by using the telephone
number or email address, or by mail to the office
address, listed for the Title IX Coordinator, and
requiring recipients to prominently display the
Title IX Coordinator’s contact information on the
recipient’s website).

160 Section 106.30 (defining “‘actual knowledge”).
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sexual harassment in a manner that is
“clearly unreasonable in light of the
known circumstances’ 161 because for a
recipient with actual knowledge to
respond in a clearly unreasonable
manner constitutes the recipient
committing intentional
discrimination.162 The deliberate
indifference standard under the Gebser/
Davis framework is the starting point
under these final regulations, so that the
Department’s regulations clearly
prohibit instances when the recipient
chooses to permit discrimination. The
Department tailors this standard for
administrative enforcement, to hold
recipients accountable for responding
meaningfully every time the recipient
has actual knowledge of sexual
harassment through a general obligation
to not act clearly unreasonably in light
of the known circumstances, and
specific obligations that each recipient
must meet as part of its response to
sexual harassment.

Based on consideration of the text and
purpose of Title IX, the reasoning
underlying the Supreme Court’s
decisions in Gebser and Davis, and more
than 124,000 public comments on the
proposed regulations, the Department
adopts, but adapts, the deliberate
indifference standard in a manner that
imposes mandatory, specific obligations
on recipients that are not required under
the Gebser/Davis framework. The
Department developed these
requirements in response to
commenters’ concerns that the standard
of deliberate indifference gives
recipients too much leeway in
responding to sexual harassment, and in
response to commenters who requested
greater clarity about how the
Department will apply the deliberate
indifference standard.

The Department revises § 106.44(a) to
specify that a recipient’s response: must
be prompt; must consist of offering
supportive measures to a
complainant; 163 must ensure that the

161 Davis, 526 U.S. at 648—49.

162 Gebser, 524 U.S. at 290 (deliberate
indifference ensures that the recipient is liable for
“its own official decision” to permit
discrimination).

163 Under § 106.44(a) the recipient must respond
in a manner that is not clearly unreasonable in light
of the known circumstances, and under § 106.30
defining “supportive measures,” the Title IX
Coordinator is responsible for the effective
implementation of supportive measures. Thus, a
recipient must provide supportive measures (that
meet the definition in § 106.30) unless, for example,
a complainant does not wish to receive supportive
measures. Under § 106.45(b)(10) a recipient must
document the reasons why the recipient’s response
was not deliberately indifferent and specifically, if
a recipient does not provide a complainant with
supportive measures, the recipient must document
the reasons why such a response was not clearly
unreasonable in light of the known circumstances.

Title IX Coordinator contacts each
complainant (i.e., person who is alleged
to be the victim of sexual harassment)
to discuss supportive measures,
consider the complainant’s wishes
regarding supportive measures, inform
the complainant of the availability of
supportive measures with or without
the filing of a formal complaint, and
explain to the complainant the process
for filing a formal complaint. This
mandatory, proactive, and interactive
process helps ensure that complainants
receive the response that will most
effectively address the complainant’s
needs in each circumstance.
Additionally, revised § 106.44(a)
specifies that the recipient’s response
must treat complainants and
respondents equitably, meaning that for
a complainant, the recipient must offer
supportive measures, and for a
respondent, the recipient must follow a
grievance process that complies with

§ 106.45 before imposing disciplinary
sanctions. If a respondent is found to be
responsible for sexual harassment, the
recipient must effectively implement
remedies for the complainant, designed
to restore or preserve the complainant’s
equal educational access, and may
impose disciplinary sanctions on the
respondent.164 These final regulations
thus hold recipients accountable for
responses to sexual harassment
designed to protect complainants’ equal
educational access, and provide due
process protections to both parties
before restricting a respondent’s
educational access. By using a
deliberate indifference standard to
evaluate a recipient’s selection of
supportive measures and remedies, and
refraining from second guessing a
recipient’s disciplinary decisions, these
final regulations leave recipients
legitimate and necessary flexibility to
make decisions regarding the supportive
measures, remedies, and discipline that
best address each sexual harassment
incident. Sexual harassment allegations
present context-driven, fact-specific,
needs and concerns for each
complainant, and like the Supreme
Court, the Department believes that

164 Section 106.45(b)(1)(i); see also Brian
Bardwell, No One is an Inappropriate Person: The
Mistaken Application of Gebser’s “ Appropriate
Person” Test to Title IX Peer-Harassment Cases, 68
Case W. Res. L. Rev. 1343, 1364—65 (2018) (“Title
IX certainly does not suggest that offenders should
not be punished for creating a hostile environment,
but its implementation has consistently focused
more heavily on taking actions on behalf of the
students whom that environment has denied the
benefit of their education.”). The Department’s
focus in these final regulations is on ensuring that
recipients take action to restore and preserve a
complainant’s equal educational access, leaving
recipients discretion to make disciplinary decisions
when a respondent is found responsible.

recipients have unique knowledge of
their own educational environment and
student body, and are best positioned to
make decisions about which supportive
measures and remedies meet each
complainant’s need to restore or
preserve the right to equal access to
education, and which disciplinary
sanctions are appropriate against a
respondent who is found responsible for
sexual harassment.

The Department’s guidance set forth a
liability standard more like
reasonableness, or even strict
liability,65 instead of deliberate
indifference, to evaluate a recipient’s
response to sexual harassment. The
2001 Guidance, withdrawn 2011 Dear
Colleague Letter, and 2017 Q&A, took
the position that a recipient’s response
to sexual harassment must effectively
stop harassment and prevent its
recurrence.166 The Department’s
guidance did not distinguish between
an “investigation” to determine how to
appropriately respond to the
complainant (for instance, by providing
supportive measures) and an

1652001 Guidance at iv, vi (in response to public
comment concerned that requiring an “effective”
response by the school, with respect to stopping
and preventing recurrence of harassment, meant a
school would have to be “omniscient,” the 2001
Guidance in its preamble insisted that
“Effectiveness is measured based on a
reasonableness standard. Schools do not have to
know beforehand that their response will be
effective.”). Nonetheless, the 2001 Guidance stated
the liability standard as requiring “effective
corrective actions to stop the harassment [and]
prevent its recurrence,” which ostensibly holds a
recipient strictly liable to “stop’” and “‘prevent”
sexual harassment. 2001 Guidance at 10, 12.
Whether or not the liability standard set forth in
Department guidance is characterized as one of
“reasonableness” or “strict liability,” in these final
regulations the Department desires to utilize a “not
clearly unreasonable in light of the known
circumstances” liability standard (i.e., deliberate
indifference) as the general standard for a school’s
response, so that schools must comply with all the
specific requirements set forth in these final
regulations, and a school’s actions with respect to
matters that are not specifically set forth are
measured under a liability standard that preserves
the discretion of schools to take into account the
unique factual circumstances of sexual harassment
situations that affect a school’s students and
employees.

166 2001 Guidance at 15 (stating recipients
“should take immediate and appropriate steps to
investigate or otherwise determine what occurred
and take prompt and effective steps reasonably
calculated to end any harassment, eliminate a
hostile environment if one has been created, and
prevent harassment from occurring again”); id. at 10
(“Schools are responsible for taking prompt and
effective action to stop the harassment and prevent
its recurrence.”); id. at 12 (a recipient “is
responsible for taking immediate effective action to
eliminate the hostile environment and prevent its
recurrence.”); 2011 Dear Colleague Letter at 4
(recipients must “take immediate action to
eliminate the harassment [and] prevent its
recurrence’’); 2017 Q&A at 3 (referencing the 2001
Guidance’s approach to preventing recurrence of
sexual misconduct).
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investigation for the purpose of
potentially punishing a respondent.167
Similarly, the 2001 Guidance,
withdrawn 2011 Dear Colleague Letter,
and 2017 Q&A used the phrases
“interim measures” or “interim steps”
to describe measures to help a
complainant maintain equal educational
access.168 However, unlike these final
regulations’ definition of “supportive
measures’ in § 106.30, the Department
guidance implied that such measures
were only available during the
pendency of an investigation (i.e.,
during an “interim”’ period), did not
mandate offering supportive measures,
did not clarify whether respondents also
may receive supportive measures,?69
and did not specify that supportive
measures should not be punitive,
disciplinary, or unreasonably burden
the other party. The Department’s
guidance recommended remedies for

1672001 Guidance at 15 (“Regardless of whether
the student who was harassed, or his or her parent,
decides to file a formal complaint or otherwise
request action on the student’s behalf . . . the
school must promptly investigate to determine what
occurred and then take appropriate steps to resolve
the situation. The specific steps in an investigation
will vary depending upon the nature of the
allegations, the source of the complaint, the age of
the student or students involved, the size and
administrative structure of the school, and other
factors. However, in all cases the inquiry must be
prompt, thorough, and impartial.””); 2011 Dear
Colleague Letter at 4-5.

168 Compare § 106.30 (defining “‘supportive
measures” as individualized services provided to a
complainant or respondent that are non-punitive,
non-disciplinary, and do not unreasonably burden
the other party yet are designed to restore or
preserve a person’s equal access to education) with
2001 Guidance at 16 (“It may be appropriate for a
school to take interim measures during the
investigation of a complaint. For instance, if a
student alleges that he or she has been sexually
assaulted by another student, the school may decide
to place the students immediately in separate
classes or in different housing arrangements on a
campus, pending the results of the school’s
investigation) (emphasis added). 2011 Dear
Colleague Letter at 16 (“Title IX requires a school
to take steps to protect the complainant as
necessary, including taking interim steps before the
final outcome of the investigation. . . . The school
should notify the complainant of his or her options
to avoid contact with the alleged perpetrator and
allow students to change academic or living
situations as appropriate.”) (emphasis added); 2017
Q&A at 2—-3 (“It may be appropriate for a school to
take interim measures during the investigation of a
complaint” and insisting that schools not make
such measures available only to one party)
(emphasis added). Describing such individualized
services in § 106.30 as “‘supportive measures”
rather than as “interim” measures or “interim”
steps reinforces that supportive measures must be
offered to a complainant whether or not a grievance
process is pending, and reinforces that the final
regulations authorize initiation of a grievance
process only where the complainant has filed, or
the Title IX Coordinator has signed, a formal
complaint. § 106.44(a); § 106.44(b)(1); § 106.30
(defining “formal complaint”).

169 See, e.g., 2017 Q&A at 3 (providing that
schools must not make interim measures available
only to one party).

victims 170 and disciplinary sanctions
against harassers 171 but did not specify
that remedies are mandatory for
complainants, and disciplinary
sanctions cannot be imposed on a
respondent without following a fair
investigation and adjudication process,
thereby lacking clarity as to whether
interim punitive or disciplinary action
is appropriate. These final regulations
clarify that supportive measures cannot
be punitive or disciplinary against any
party and that disciplinary sanctions
cannot be imposed against a respondent
unless the recipient follows a grievance
process that complies with § 106.45.172
The Department’s guidance instructed
recipients to investigate even when the
complainant did not want the recipient
to investigate,173 and directed recipients
to honor a complainant’s request for the
complainant’s identity to remain
undisclosed from the respondent, unless
a public institution owed constitutional
due process obligations that would
require that the respondent know the
complainant’s identity.174 These final

1702001 Guidance at 10 (““The recipient is,
therefore, also responsible for remedying any effects
of the harassment on the victim, as well as for
ending the harassment and preventing its
recurrence. This is true whether or not the recipient
has ‘notice’ of the harassment.”); id. at 16—17. The
2011 Dear Colleague Letter took a similar approach,
requiring schools to “take immediate action to
eliminate the harassment, prevent its recurrence,
and address its effects.” 2011 Dear Colleague Letter
at 4; see also id. at 15 (“‘effective corrective action
may require remedies for the complainant”).

171 See 2001 Guidance at 16 (“‘Appropriate steps
should be taken to end the harassment. For
example, school personnel may need to counsel,
warn, or take disciplinary action against the
harasser, based on the severity of the harassment or
any record of prior incidents or both.”); 2011 Dear
Colleague Letter at 15 (addressing sexual
harassment may necessitate ‘“counseling or taking
disciplinary action against the harasser”’); 2017
Q&A at 6 (“Disciplinary sanction decisions must be
made for the purpose of deciding how best to
enforce the school’s code of student conduct while
considering the impact of separating a student from
her or his education. Any disciplinary decision
must be made as a proportionate response to the
violation.”).

172 Section 106.30 (defining “supportive
measures’’); § 106.44(a); § 106.45(b)(1).

1732001 Guidance at 15 (‘“Regardless of whether
the student who was harassed, or his or her parent,
decides to file a formal complaint or otherwise
request action on the student’s behalf (including in
cases involving direct observation by a responsible
employee), the school must promptly investigate to
determine what occurred and then take appropriate
steps to resolve the situation.”); 2011 Dear
Colleague Letter at 4.

1742001 Guidance at 17-18 (if the complainant
desires that the complainant’s identity not be
disclosed to the alleged harasser, but constitutional
due process owed by a public school means that
“the alleged harasser could not respond to the
charges of sexual harassment without that
information” then “in evaluating the school’s
response, OCR would not expect disciplinary action
against an alleged harasser.”); 2011 Dear Colleague
Letter at 5 (“If the complainant requests
confidentiality or asks that the complaint not be

regulations obligate a recipient to
initiate a grievance process when a
complainant files, or a Title IX
Coordinator signs, a formal
complaint,175 so that the Title IX
Coordinator takes into account the
wishes of a complainant and only
initiates a grievance process against the
complainant’s wishes if doing so is not
clearly unreasonable in light of the
known circumstances. Unlike the
Department’s guidance, these final
regulations prescribe that the only
recipient official who is authorized to
initiate a grievance process against a
respondent is the Title IX Coordinator
(by signing a formal complaint). As
discussed in the “Formal Complaint”
subsection of the “Section 106.30
Definitions” section of this preamble,
the Department believes this restriction
will better ensure that a complainant’s
desire not to be involved in a grievance
process or desire to keep the
complainant’s identity undisclosed to
the respondent will be overridden only
by a trained individual (i.e., the Title IX
Coordinator) and only when specific
circumstances justify that action. These
final regulations clarify that the
recipient’s decision not to investigate
when the complainant does not wish to
file a formal complaint will be evaluated
by the Department under the deliberate
indifference standard; that is, whether
that decision was clearly unreasonable
in light of the known circumstances.17¢
Similarly, a Title IX Coordinator’s
decision to sign a formal complaint
initiating a grievance process against the
complainant’s wishes 177 also will be

pursued, the school should take all reasonable steps
to investigate and respond to the complaint
consistent with the request for confidentiality or
request not to pursue an investigation. If a
complainant insists that his or her name or other
identifiable information not be disclosed to the
alleged perpetrator, the school should inform the
complainant that its ability to respond may be
limited” if due process owed by a public institution
requires disclosure of the complainant’s identity to
the respondent.); 2014 Q&A at 21-22 (“When
weighing a student’s request for confidentiality that
could preclude a meaningful investigation or
potential discipline of the alleged perpetrator, a
school should consider a range of factors.. . . A
school should take requests for confidentiality
seriously, while at the same time considering its
responsibility to provide a safe and
nondiscriminatory environment for all students,
including the student who reported the sexual
violence.”).

175 Section 106.44(b)(1); § 106.45(b)(3)(i); § 106.30
(defining “formal complaint”).

176 Section 106.44(a); § 106.45(b)(10)(ii) (requiring
a recipient to document its reasons why it believes
its response to a sexual harassment incident was
not deliberately indifferent).

177 Complainants may not wish for a recipient to
investigate allegations for a number of legitimate
reasons. The Department understands that a
recipient may, under some circumstances, reach the
conclusion that initiating a grievance process when

Continued
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considered under the deliberate
indifference standard. At the same time,
these final regulations ensure that a
recipient must offer supportive
measures to a complainant, regardless of
whether the complainant decides to file,
or the Title IX Coordinator decides to
sign, a formal complaint.178 With or
without a grievance process that
determines a respondent’s
responsibility, these final regulations
require a recipient to offer supportive
measures to a complainant, tailored to
each complainant’s unique
circumstances,79 similar to the
Department’s 2001 Guidance that
directed a recipient to take timely, age-
appropriate action, “tailored to the
specific situation” with respect to
providing “interim” measures to help a
complainant.18® These final regulations,
however, clarify that supportive
measures must be offered not only in an
“interim” period during an
investigation, but regardless of whether
an investigation is pending or ever
occurs. While the Department’s
guidance did not address emergency
situations arising out of sexual
harassment allegations, these final
regulations expressly authorize
recipients to remove a respondent from
the recipient’s education programs or
activities on an emergency basis, with or
without a grievance process pending, as
long as post-deprivation notice and
opportunity to challenge the removal is
given to the respondent.18? A recipient’s
decision to initiate an emergency
removal will also be evaluated under
the deliberate indifference standard.
These final regulations impose
specific requirements on recipients
responding to sexual harassment, and
failure to comply constitutes a violation
of these Title IX regulations and,
potentially, discrimination under Title
IX. In addition to the specific
requirements imposed by these final

a complainant does not wish to participate is
necessary, but endeavors through these final
regulations to respect a complainant’s autonomy
with respect to how a recipient responds to a
complainant’s individual situation by, for example,
requiring such a conclusion to be reached by the
specially trained Title IX Coordinator (whose
obligations include having communicated with the
complainant about the complainant’s wishes) and
requiring the recipient to document the reasons
why the recipient believes that its response was not
deliberately indifferent. § 106.44(a); § 106.45(b)(10).

178 Section 106.44(a).

179 Section 106.44(a) (requiring the recipient to
offer supportive measures to a complainant, and
requiring the Title IX Coordinator to discuss
supportive measures with a complainant and
consider the complainant’s wishes regarding
supportive measures); § 106.30 (defining
‘“supportive measures” as “individualized
services”).

1802001 Guidance at 16.

181 Section 106.44(c).

regulations, all other aspects of a
recipient’s response to sexual
harassment are evaluated by what was
not clearly unreasonable in light of the
known circumstances.'82 Recipients
must also document their reasons why
each response to sexual harassment was
not deliberately indifferent.183

In this manner, the Department
believes that these final regulations
create clear legal obligations that
facilitate the Department’s robust
enforcement of a recipient’s Title IX
responsibilities. The mandatory
obligations imposed on recipients under
these final regulations share the same
aim as the Department’s guidance (i.e.,
ensuring that recipients take actions in
response to sexual harassment that are
reasonably calculated to stop
harassment and prevent recurrence of
harassment); however, these final
regulations do not unrealistically hold
recipients responsible where the
recipient took all steps required under
these final regulations, took other
actions that were not clearly
unreasonable in light of the known
circumstances, and a perpetrator of
harassment reoffends. Recipients cannot
be guarantors that sexual harassment
will never occur in education programs
or activities,84 but recipients can and
will, under these final regulations, be
held accountable for responding to
sexual harassment in ways designed to
ensure complainants’ equal access to
education without depriving any party

182 Section 106.44(b)(2) (providing that recipient
responses to sexual harassment must be non-
deliberately indifferent, meaning not clearly
unreasonable in light of the known circumstances,
and must comply with all the specific requirements
in § 106.44(a), regardless of whether a formal
complaint is ever filed).

183 Section 106.45(b)(10). As revised, this
provision states that if a recipient does not provide
supportive measures as part of its response to
sexual harassment, the recipient specifically must
document why that response was not clearly
unreasonable in light of the known circumstances
(for example, perhaps the complainant did not want
any supportive measures).

184 Under the liability standard set forth in
Department guidance, recipients were expected to
take actions that “stop the harassment and prevent
its recurrence.” See, e.g., 2001 Guidance at 12. Even
if a recipient expelled a respondent, issued a no-
trespass order against the respondent, and took all
other conceivable measures to try to eliminate and
prevent the recurrence of the sexual harassment,
under that liability standard the recipient was still
responsible for any unforeseen and unexpected
recurrence of sexual harassment. The Department
believes the preferable way of ensuring that
recipients remedy sexual harassment in its
education programs or activities is set forth in these
final regulations, whereby a recipient must take
specified actions, and a recipients’ decisions with
respect to discretionary actions are evaluated in
light of the known circumstances.

of educational access without due
process or fundamental fairness.185
Additionally, the Department clarifies
in § 106.44(a) that the Department may
not require a recipient to restrict rights
protected under the U.S. Constitution,
including the First Amendment, the
Fifth Amendment, and the Fourteenth
Amendment, to satisfy the recipient’s
duty to not be deliberately indifferent
under this part. This language
incorporates principles articulated in
the 2001 Guidance 186 and mirrors
§106.6(d) in the NPRM, which remains
the same in these final regulations and
states that nothing in Part 106 of Title
34 of the Code of Federal Regulations,
which includes these final regulations,
requires a recipient to restrict rights
protected under the U.S. Constitution.
With this revision in § 106.44(a) the
Department reinforces the premise of
§ 106.6(d), cautioning recipients not to
view restrictions of constitutional rights
as a means of satisfying the duty not to
be deliberately indifferent to sexual
harassment under Title IX.

Role of Due Process in the Grievance
Process

As discussed above in the “Adoption
and Adaption of the Supreme Court’s
Framework to Address Sexual
Harassment” section of this preamble,
the Supreme Court has held that sexual
harassment is a form of sex
discrimination under Title IX, and that
a recipient commits intentional sex
discrimination when the recipient
knows of conduct that could constitute
actionable sexual harassment and
responds in a manner that is
deliberately indifferent.28” However, the
Supreme Court’s Title IX cases have not
specified conditions under which a
recipient must initiate disciplinary
proceedings against a person accused of
sexual harassment, or what procedures
must apply in any such disciplinary
proceedings, as part of a recipient’s non-
deliberately indifferent response to
sexual harassment.188 Similarly, the

185 As discussed in the “Role of Due Process in
the Grievance Process” section of this preamble,
implementing remedies and sanctions without due
process protections sometimes resulted in the
denial of another party’s equal access to the
recipient’s education programs or activities because
the other party was not afforded notice and a
meaningful opportunity to respond to the
allegations of sexual harassment.

186 2001 Guidance at 22.

187 See the “Adoption and Adaption of the
Supreme Court’s Framework to Address Sexual
Harassment” section of this preamble.

188 See, e.g., Davis, 526 U.S. at 654 (holding that
plaintiff’s complaint should not be dismissed as a
matter of law because plaintiff “may be able to
show both actual knowledge and deliberate
indifference on the part of the Board, which made
no effort whatsoever either to investigate or to put
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Supreme Court has not addressed
procedures that a recipient must use in
a disciplinary proceeding resolving
sexual harassment allegations under
Title IX in order to meet constitutional
due process of law requirements (for
recipients who are State actors), or
requirements of fundamental fairness
(for recipients who are not State actors).

At the time initial regulations
implementing Title IX were issued by
HEW in 1975, the Federal courts had
not yet addressed recipients’ Title IX
obligations to address sexual
harassment as a form of sex
discrimination; thus, the equitable
grievance procedures required in the
1975 rule did not contemplate the
unique circumstances that sexual
harassment allegations present, where
through an equitable grievance process
a recipient often must weigh competing
narratives about a particular incident
between two (or more) individuals and
arrive at a factual determination in order
to then decide whether, or what kind of,
actions are appropriate to ensure that no
person is denied educational
opportunities on the basis of sex.

The Department’s guidance since
1997 has acknowledged that recipients
have an obligation to respond to sexual
harassment that constitutes sex
discrimination under Title IX by
applying the “prompt and equitable”
grievance procedures in place for
resolution of complaints of sex
discrimination required under the
Department’s regulations.189 With
respect to what constitutes equitable
grievance procedures, the 2001
Guidance (which revised but largely
retained the same recommendations as
the 1997 Guidance) interpreted 34 CFR
106.8 (requiring recipients to adopt and
publish equitable grievance procedures)
to mean procedures that provide for:
“Adequate, reliable, and impartial

an end to the harassment” without indication as to
whether an investigation was required, or what due
process procedures must be applied during such an
investigation); see also Grayson Sang Walker, The
Evolution and Limits of Title IX Doctrine on Peer
Sexual Assault, 45 Harv. C.R.—C.L. L. Rev. 95, fn.
139 (2010) (“Davis was silent on the scope,
thoroughness, and timeliness of any investigation
that a school may undertake and the procedures
that should apply at a grievance hearing. To the
extent that Davis can be interpreted as a call for
some type of investigation and adjudication of
sexual harassment complaints, the instruction
represents the triumph of form over substance.”).
1891997 Guidance (‘“‘Schools are required by the
Title IX regulations to have grievance procedures
through which students can complain of alleged sex
discrimination, including sexual harassment.”);
2001 Guidance at 19; 2011 Dear Colleague Letter at
6; 2017 Q&A at 3; 34 CFR 106.8(b) (“A recipient
shall adopt and publish grievance procedures
providing for prompt and equitable resolution of
student and employee complaints alleging any
action which would be prohibited by this part.”).

investigation of complaints [of sexual
harassment], including the opportunity
to present witnesses and other
evidence.” 190 The 2001 Guidance
advised, “The specific steps in an
investigation will vary depending upon
the nature of the allegations, the source
of the complaint, the age of the student
or students involved, the size and
administrative structure of the school,
and other factors. However, in all cases
the inquiry must be prompt, thorough,
and impartial.” 191

The 2001 Guidance advised: ‘“The
rights established under Title IX must
be interpreted consistent with any
federally guaranteed due process rights
involved in a complaint proceeding”
and ‘“Procedures that ensure the Title IX
rights of the complainant, while at the
same time according due process to both
parties involved, will lead to sound and
supportable decisions.”’192 The
withdrawn 2011 Dear Colleague Letter
mentioned due process only with
respect to recipients that are State actors
(i.e., public institutions), implied that

1902001 Guidance at 20 (also specifying that
equitable grievance procedures must provide for
“[d]esignated and reasonably prompt time frames
for the major stages of the complaint process’” and
“[n]otice to the parties of the outcome of the
complaint”); 2011 Dear Colleague Letter at 8 (“Any
procedures used to adjudicate complaints of sexual
harassment or sexual violence, including
disciplinary procedures, however, must meet the
Title IX requirement of affording a complainant a
prompt and equitable resolution.”); id. at 9-10
(citing to the 2001 Guidance for the requirements
that equitable grievance procedures must include
“[a]dequate, reliable, and impartial investigation of
complaints, including the opportunity for both
parties to present witnesses and other evidence,”
“[d]esignated and reasonably prompt time frames
for the major stages of the complaint process,” and
“[n]otice to parties of the outcome of the
complaint” and unlike the 2001 Guidance, which
was silent on what standard of evidence to apply,
the 2011 Dear Golleague Letter took the position
that recipients must use only the preponderance of
the evidence standard for sexual harassment
complaints); id. at 11, fn. 29 (adding that in an
equitable grievance process ‘“[t]he complainant and
the alleged perpetrator must be afforded similar and
timely access to any information that will be used
at the hearing”” consistent with FERPA and while
protecting privileged information and withholding
from the alleged perpetrator information about the
complainant’s sexual history).

1912001 Guidance at 15; see also id. at 20
(“Procedures adopted by schools will vary
considerably in detail, specificity, and components,
reflecting differences in audiences, school sizes and
administrative structures, State or local legal
requirements, and past experience.”) As explained
further in the “Similarities and Differences Between
the § 106.45 Grievance Process and Department
Guidance” subsection below in this section of the
preamble, and throughout this preamble, the 2011
Dear Colleague Letter and 2017 Q&A took
additional positions with respect to procedures that
should be part of “prompt and equitable” grievance
procedures; however, Department guidance has not
set forth specific procedures necessary to ensure
that grievance procedures are ‘“‘adequate, reliable,
and impartial” while also complying with due
process.

1922001 Guidance at 22.

due process only benefits respondents,
and implied that due process may need
to yield to protect complainants:
“Public and state-supported schools
must provide due process to the alleged
perpetrator. However, schools should
ensure that steps taken to accord due
process rights to the alleged perpetrator
do not restrict or unnecessarily delay
the Title IX protections for the
complainant.” 193 The 2017 Q&A did
not expressly reference the need for
constitutional due process but directed
recipients to look to the 2001 Guidance
as to matters not addressed in the 2017
Q&A.194

These final regulations build on a
premise of the 2001 Guidance and
withdrawn 2011 Dear Colleague Letter—
that Title IX cannot be interpreted in a
manner that denies any person due
process of law under the U.S.
Constitution. These final regulations
reaffirm the premise expressed in the
2001 Guidance—that due process
protections are important for both
complainants and respondents, do not
exist solely to protect respondents, and
result in “sound and supportable”
decisions in sexual harassment cases.195
These final regulations, however,
provide recipients with prescribed
procedures that ensure that Title IX is
enforced consistent with both
constitutional due process, and
fundamental fairness, so that whether a
student attends a public or private
institution, the student has the benefit
of a consistent, transparent grievance
process with strong procedural
protections regardless of whether the
student is a complainant or respondent.

Neither the 2001 Guidance, nor the
withdrawn 2011 Dear Colleague Letter,
nor the 2017 Q&A, informed recipients
of what procedures might be necessary
to ensure that a grievance process is
both ““adequate, fair, and reliable” and
consistent with constitutional due
process. While the Department’s
guidance appropriately and beneficially
drew recipients’ attention to the need to
take sexual harassment seriously under
Title IX, the lack of specificity in how

1932011 Dear Colleague Letter at 12. The
withdrawn 2014 Q&A combined the due process
positions of the 2001 Guidance and withdrawn
2011 Dear Colleague Letter: “The rights established
under Title IX must be interpreted consistently with
any federally guaranteed due process rights.
Procedures that ensure the Title IX rights of the
complainant, while at the same time according any
federally guaranteed due process to both parties
involved, will lead to sound and supportable
decisions. Of course, a school should ensure that
steps to accord any due process rights do not
restrict or unnecessarily delay the protections
provided by Title IX to the complainant.” 2014
Q&A at 13.

1942017 Q&A at 1.

1952001 Guidance at 22.



30048

Federal Register/Vol.

85, No. 97/Tuesday, May 19, 2020/Rules and Regulations

to meet Title IX obligations while
ensuring due process protections for
complainants and respondents,196 has
led to increasing numbers of lawsuits 197
and OCR complaints 198 against

196 F.g., Matthew R. Triplett, Sexual Assault on
College Campuses: Seeking the Appropriate
Balance Between Due Process and Victim
Protection, 62 Duke L. J. 487, 489-90 (2012) (“Many
colleges and universities responded to the April 4,
2011 Dear Colleague Letter . . . by amending their
procedures for adjudicating allegations of sexual
assault. Meanwhile, the letter itself has sparked a
debate about the appropriate balance between
protecting victims of assault and ensuring adequate
due process for the accused in the context of
campus adjudications. . . . [T]he Dear Colleague
Letter suffers from a fatally inadequate discussion
of the appropriate balance between victim
protection and due process. Specifically, the
document has raised more questions than it has
answered, leaving the interests of both victims and
accused students in flux. Because institutions
simultaneously face statutory duties to respond
properly to victims’ claims of assault and
constitutional or contractual obligations to provide
due process to the accused, better-defined policies

. . are needed. Without such guidance,
institutions are left with a choice. They may closely
follow the OCR'’s guidelines on victim protection,
thereby risking possible due-process claims from
alleged perpetrators, or they may independently
attempt to balance victim-protection and due-
process interests and risk Title IX violations for
inadequate victim protection. Under either
approach, institutions face potential liability, and
both victims and alleged perpetrators may be
insufficiently protected.”) (internal citations
omitted); Sara Ganim & Nelli Black, An Imperfect
Process: How Campuses Deal with Sexual Assault,
CNN.com (Dec. 21, 2015) (Alison Kiss, then-leader
of the Clery Center for Security on Campus
explained that “schools were so eager to reverse
years of mistreatment of victims . . . that some put
procedures into place that led to an unfair process.”
Kiss stated: “We want to see [college sexual assault
disciplinary hearings] informed by trauma, and
understand the dynamics that some of these crimes
have. But they certainly have to be a hearing that’s
fair and that’s impartial.”); Emily D. Safko, Are
Campus Sexual Assault Tribunals Fair?: The Need
for Judicial Review and Additional Due Process
Protections in Light of New Case Law, 84 Fordham
L. Rev. 2289, 2293 (2016) (observing that prior to
Federal policy calling attention to campus sexual
assault, “[m]any have argued that schools have
systematically failed to hold students accountable
for their actions. These shortcomings, coupled with
the prevalence of sexual misconduct on college
campuses, provoked national debate and spurred
colleges, Congress, and the White House to act.
Colleges have begun to reform their policies,
especially in light of an April 2011 ‘Dear Colleague’
letter addressed to all Title IX institutions from
[OCR]. Over time, however, these reforms have
drawn criticism for ‘overcorrecting’ the problem by
overlooking the important and legally mandated
protection of the interests and rights of those
accused of misconduct.”) (internal citations
omitted).

197 E.g., Taylor Mooney, How Betsy DeVos plans
to change the rules for handling sexual misconduct
on campus, CBS News (Nov. 24, 2019) (‘“Prior to
2011, the number of lawsuits filed against
universities for failing to provide due process in
Title IX cases averaged one per year. It is expected
there will be over 100 such lawsuits filed in 2019
alone.”).

198 F.g., Chronicle of Higher Education, Title IX:
Tracking Sexual Assault Investigations (graph
showing significant increase in number OCR Title
IX investigations following the 2011 Dear Colleague
Letter).

recipients since issuance of the now-
withdrawn 2011 Dear Colleague Letter,
alleging that recipients have mishandled
Title IX sexual harassment cases
resulting in injustice for complainants
and for respondents. Public debates
have emerged questioning whether
recipients should leave criminal matters
like sexual assault to the criminal
justice system,199 or whether Title IX
requires recipients to “do both”—
respond meaningfully to allegations of
sexual harassment (including sexual
assault) on campuses, while also
providing due process protections for
both parties.200 The Department

199 .o, Sarah L. Swan, Between Title IX and the
Criminal Law: Bringing Tort Law to the Campus
Sexual Assault Debate, 64 Univ. Kan. L. Rev. 963,
963 (2016) (“In a recent televised debate, four law
professors partnered up to argue for, or against, the
following proposition: ‘Courts, not campuses,
should decide sexual assault cases.” Their staged
debate reflected the heated discussion occurring in
society more broadly over the most appropriate
forum and method for addressing campus sexual
assault. As campus sexual assault has finally
ascended to the status of a national concern,
attracting the attention of even the White House,
two main camps have emerged: those who believe
campus sexual assault is a crime, and thus best
dealt with in the criminal courts, using criminal
law tools; and those who believe campus sexual
assault is a civil rights violation, and thus best dealt
with through university disciplinary proceedings,
using Title IX.”) (internal citation omitted);
Alexandra Brodsky, Against Taking Rape
“Seriously’”’: The Case Against Mandatory Referral
Laws for Campus Gender Violence, 53 Harv. C.R.—
C.L. L. Rev. 131, 131 (2018) (analyzing State laws
proposed in recent years that would mandate
referral of campus sexual assault incidents to law
enforcement and arguing that mandatory referral
laws would decrease victim well-being and reduce
the already-low number of victims willing to report
sexual assault to campus Title IX offices).

200 . g., Association of Title IX Administrators
(ATIXA), ATIXA Position Statement: Why Colleges
Are in the Business of Addressing Sexual Violence
3—4 (Feb. 17, 2017) (noting that instances of
recipients’ failure to provide due process has led to
public debate over whether Title IX should even
cover criminal conduct such as sexual assault;
observing that courts have recently begun doing a
good job “scolding” recipients who do not provide
due process and that OCR cases have included
reprimanding recipients who failed to provide due
process to the accused; and opining that “Some are
genuinely concerned that colleges don’t afford
adequate due process to accused students. ATIXA
shares these due process concerns. Unlike Title IX
opponents however, we do not view this as a zero
sum game, where providing for the needs of
victims/survivors must inherently compromise the
rights that attach to those who are accused of sexual
violence. In fact, colleges must do both, and must
do both better.”); Erin E. Buzuvis, Title IX and
Procedural Fairness: Why Disciplined-Student
Litigation Does Not Undermine the Role of Title IX
in Campus Sexual Assault, 78 Mont. L. Rev. 71, 71—
72 (2017) (“In the last five years, the Department
of Education has increased its efforts to enforce
[Title IX], both resulting from and contributing to
increased public attention to the widespread
problem of sexual assault among students,
particularly in higher education. The increase in
both enforcement and public attention has
motivated colleges and universities to improve their
policies and practices for addressing sexual assault,
including their disciplinary processes. . . . In

believes that recipients can and must
“do both,” because sexual harassment
impedes the equal educational access
that Title IX is designed to protect and
because no person’s constitutional
rights or right to fundamental fairness
should be denied. These final
regulations help recipients achieve both.
Beginning in mid-2017 when the
Department started to examine how
schools, colleges, and universities were
applying Title IX to sexual harassment
under then-applicable guidance (e.g.,
the 2001 Guidance and the now-
withdrawn 2011 Dear Colleague Letter),
one of the themes brought to the
Department’s attention during listening
sessions and discussions with
stakeholders 201 was that, in the absence
of regulations explaining what fair,
equitable procedures compliant with
constitutional due process consist of,
recipients have interpreted and applied
the concept of equitable grievance
procedures in the sexual harassment
context unevenly across schools,
colleges, and universities, at times
employing procedures incompatible
with constitutionally guaranteed due
process 202 and principles of
fundamental fairness, and lacking
impartiality and reliability.203 As noted

some cases, disciplined-student plaintiffs have
prevailed in overturning their punishment, causing
many to suggest that colleges and universities are
‘overcorrecting’ for earlier deficiencies in their
procedures that lead to under-enforcement of
campus policies banning sexual misconduct. Much
of this rhetoric places blame on Title IX for
universities’ problems with compliance and calls,
either implicitly or expressly, for repeal of Title IX’s
application to sexual assault.”) (internal citations
omitted).

201 The Department met with stakeholders
expressing a variety of positions for and against the
then-applicable Department guidance documents,
including advocates for survivors of sexual
violence; advocates for accused students;
organizations representing schools and colleges;
attorneys representing survivors, the accused, and
institutions; Title IX Coordinators and other school
and college administrators; child and sex abuse
prosecutors; scholars and experts in law,
psychology, and neuroscience; and numerous
individuals who have experienced school-level
Title IX proceedings as a complainant or
respondent.

202 F.g., Blair A. Baker, When Campus Sexual
Misconduct Policies Violate Due Process Rights, 26
Cornell J. of Law & Pub. Pol’y 533, 550-51 (2016)
(“Since the 2011 Dear Colleague Letter, many
students have sued their schools for procedural due
process violations, alleging they had been found
wrongfully responsible for sexual misconduct. In
these cases, courts have begun to recognize the
precarious factors of various universities’
disciplinary procedures when evaluating whether
or not a school violated a student’s due process
rights. As discussed, these factors include, but are
not limited to, whether the school provided the
student with adequate notice of the charges against
him or her, afforded the student the right to
confront, and provided the student with a right to
counsel.”) (internal citations omitted).

203 F.g., Association of Title IX Administrators
(ATIXA), ATIXA Position Statement: Why Colleges
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throughout this preamble including in
the “Personal Stories” section,
commenters described how grievance
procedures applied under the 2001
Guidance and withdrawn 2011 Dear
Colleague Letter have lacked basic
procedural protections for complainants
and respondents and have appeared
biased for or against complainants, or
respondents.224 The result has been
unpredictable Title IX adjudication
systems under which complainants and
respondents too often have been thrust
into inconsistent, biased proceedings
that deprive one or both parties of a fair
process 295 and have resulted in some

Are in the Business of Addressing Sexual Violence
3-4 (Feb. 17, 2017) (acknowledging that due
process has been denied in some recipients’ Title
IX proceedings but insisting that ““Title IX isn’t the
reason why due process is being compromised

. . . . Due process is at risk because of the small
pockets of administrative corruption . . . and
because of the inadequate level of training currently
afforded to administrators. College administrators
need to know more about sufficient due process
protections and how to provide these protections in
practice.”) (emphasis added). The Department
agrees that recipients need to know more about
sufficient due process protections and what such
protections need to look like in practice, and this
belief underlies the Department’s approach to the
§106.45 grievance process which prescribes
specific procedural features instead of simply
directing recipients to provide due process
protections, or be fair, for complainants and
respondents. Edward N. Stoner II & John Wesley
Lowery, Navigating Past the “Spirit Of
Insubordination”: A Twenty-First Century Model
Student Conduct Code With a Model Hearing
Script, 31 Journal of Goll. & Univ. L. 1, 10-11 (2004)
(noting that the trend among colleges and
universities has been to put into place written
student disciplinary codes but, whether an
institution is public or private, a “better practice”
is to describe in the written disciplinary code
exactly what process will be followed rather than
making broad statements about “due process” or
“fundamental fairness’”’). The Department agrees
that it is more instructive and effective for the
Department to describe what procedures a process
must follow, rather than leaving recipients to
translate broad concepts like “due process” and
“fundamental fairness” into Title IX sexual
harassment grievance processes, and unlike the
NPRM the final regulations do not reference “due
process”” but rather prescribe specific procedural
features that a grievance process must contain and
apply.

204 Ag noted in the “Executive Summary” section
of this preamble, withdrawal of the 2011 Dear
Colleague Letter and issuance of the 2017 Q&A as
interim guidance has not resulted in very many
recipients changing their Title IX policies and
procedures; thus, the grievance processes that serve
as commenters’ examples of biased or unfair
proceedings are largely processes established in
response to the 2001 Guidance or withdrawn 2011
Dear Colleague Letter, and not in response to the
2017 Q&A. Without the legally binding nature of
these final regulations, the Department does not
believe that recipients will modify their Title IX
policies and procedures in a way that consistently
ensures meaningful responses to sexual harassment
and protection of due process for complainants and
respondents.

205 E.g., Diane Heckman, The Assembly Line of
Title IX Mishandling Cases Concerning Sexual
Violence on College Campuses, 336 West’s Educ. L.
Reporter 619, 631 (2016) (stating that since 2014

determinations regarding responsibility
viewed as unjust and unfair to
complainants, and other determinations
regarding responsibility viewed as
unjust and unfair to respondents.206

Compelling stories of complainants
whose allegations of sexual assault go
“unheeded by the institutions they
attend and whose education suffers as a
consequence’ 207 and of respondents
who have been “found responsible and
harshly punished for [sexual assault] in
sketchy campus procedures” 208 have
led to debate around the issue of how
recipients investigate and adjudicate
sexual harassment (especially sexual
assault) under Title IX, and the
““challenge is to find a way to engage the
stories from these different
perspectives” because ‘“‘federal
regulators and regulated institutions
could do better.” 209

“there has been an influx of lawsuits contending
post-secondary schools have violated Title IX due
to their failure to properly handle sexual assault
claims. What is unusual is that both sexes are
bringing such Title IX mishandling cases due to
lack of or failure to follow proper process and due
process from each party’s perspective. A staggering
number of cases involve incidents of alcohol or
drug usage or intoxication triggering the issue of the
negating a voluntary consent between the
participants.”) (internal citations omitted).

206 Examples of college Title IX sexual assault
cases applying seemingly flawed and biased
processes to reach decisions viewed as unjust,
leading to claims that such situations are occurring
with regularity across the country to the detriment
of complainants and respondents, include: Nicolo
Taormina, Not Yet Enough: Why New York’s Sexual
Assault Law Does Not Provide Enough Protection to
Complainants or Defendants, 24 Journal of L. &
Pol’y 595, 595-600 (2016) (detailing the case of a
college student where medical evidence showed
violent rape of the complainant by multiple
respondents yet a college hearing panel reached a
determination of non-responsibility in a seemingly
biased, non-objective process; arguing that such a
story is not unique and that New York’s “Enough
is Enough” law, as well as Federal Title IX
guidance, “lack [] strict requirements” mandating
a consistent grievance process and this “can lead
to unfairness and injustice.”); Cory J. Schoonmaker,
An “F” in Due Process: How Colleges Fail When
Handling Sexual Assault, 66 Syracuse L. Rev. 213,
213-15 (2016) (detailing the case of a college
student expelled from college after being found
responsible following allegations of sexual assault
by the respondent’s ex-girlfriend, under a seemingly
biased, non-objective process and where a criminal
grand jury returned a “no charge” decision
indicating there was not enough evidence to sustain
the complainant’s allegations even using a standard
lower than preponderance of the evidence; arguing
that such a story is not unique and that “‘campus
authorities are not equipped, nor are they capable,
of effectively investigating and punishing
accusations of sexual assault.”).

207 Deborah L. Brakeman, The Trouble With
“Bureaucracy,” 7 Cal. L. Rev. Online 66, 67, 77
(2016) (providing “counterpoints” to the points
raised in Jacob E. Gersen & Jeannie Suk Gersen, The
Sex Bureaucracy, 104 Calif. L. Rev. 881 (2016), as
part of the “productive conversation our nation has
been having about campus sexual assault, its
pervasiveness, and the balance struck by the public
policies addressing it”).

208 Id. at 67.

209[d. at 77.

The Department believes that the
Federal courts’ recognition of sexual
harassment (including sexual assault) as
sex discrimination under Title IX, the
Department’s guidance advising
recipients on how to respond to
allegations of sexual harassment, and
these final regulations, represent critical
efforts to promote Title IX’s non-
discrimination mandate. With respect to
grievance procedures (referred to in
these final regulations as a “grievance
process” recipients must use for
responding to formal complaints of
sexual harassment), these final
regulations build upon the foundation
set forth in the Department’s guidance,
yet provide the additional clarity and
instruction missing from the
Department’s guidance as to how
recipients must provide for the needs of
complainants, with strong procedural
rights that ensure due process
protections for both complainants and
respondents. These procedural rights
reflect the very serious nature of sexual
harassment and the life-altering
consequences that may follow a
determination regarding responsibility
for such conduct. We believe that the
procedures in the § 106.45 grievance
process will ensure that recipients apply
a fair, truth-seeking process that furthers
the interests of complainants,
respondents, and recipients in
accurately resolving sexual harassment
allegations.210

The § 106.45 grievance process does
not codify current Department guidance
but does build upon the principles
recommended in guidance, while
prescribing specific procedures to be
consistently applied by recipients to
improve the perception and reality that
recipients are reaching determinations
regarding responsibility that represent
just outcomes. At least one State
recently considered codifying the

210 E.g., Ashley Hartmann, Reworking Sexual
Assault Response on University Campuses: Creating
a Rights-Based Empowerment Model to Minimize
Institutional Liability, 48 Wash. Univ. J. of L. &
Pol’y 287, 313 (2015) (““As students file complaints
with the Department of Education, bring Title IX
suits with increasing frequency, and turn to the
media for resolution in the court of public opinion,
universities are often forced to prioritize complaints
that have the potential to be most costly to the
institution. This forced choice is often the result of
sexual assault response procedures that focus too
narrowly on the rights of either the victim or the
accused student. Failing to create sexual assault
response that respects the rights and needs of both
the victim and the accused student has the potential
to leave one student feeling powerless. This
disenfranchisement opens the university to liability
from either perspective, creating a zero-sum game
in which university response caters to the student
who has more social, political, or economic capital.
A reformed process of how universities respond to
sexual assault should work to meet the needs of all
students while minimizing university liability.”)
(internal citation omitted).
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withdrawn 2011 Dear Colleague Letter,
and decided instead that an approach
much like what these final regulations
set forth would be advisable. The
Honorable Edmund G. Brown, Jr.,
former Governor of California, vetoed a
California bill in 2017 that would have
codified parts of the withdrawn 2011
Dear Colleague Letter, and Governor
Brown’s veto statement asserted:

Sexual harassment and sexual violence are
serious and complicated matters for colleges
to resolve. On the one side are complainants
who come forward to seek justice and
protection; on the other side stand accused
students, who, guilty or not, must be treated
fairly and with the presumption of innocence
until the facts speak otherwise. Then, as we
know, there are victims who never come
forward, and perpetrators who walk free.
Justice does not come easily in this
environment. . . . [T]houghtful legal minds
have increasingly questioned whether federal
and state actions to prevent and redress
sexual harassment and assault—well-
intentioned as they are—have also
unintentionally resulted in some colleges’
failure to uphold due process for accused
students. Depriving any student of higher
education opportunities should not be done
lightly, or out of fear of losing state or federal
funding.21?

Governor Brown then convened a task
force, or working group, to make
recommendations about how California
institutions of higher education should
address allegations of sexual
misconduct. That working group
released a memorandum detailing those
recommendations,212 and many of these
recommendations are consistent with
the approach taken in these final
regulations as to how postsecondary
institutions should respond to sexual
harassment allegations.213

211 Edmund G. Brown, Jr., Governor’s Veto
Message (Oct. 15, 2017) (responding to California
Senate Bill 169).

212 Governor Edmund G. Brown, Jr.’s Working
Group to Address Allegations of Student Sexual
Misconduct on College and University Campuses in
California, Recommendations of the Post-SB 169
Working Group (Nov. 14, 2018) (referred to
hereinafter as “Recommendations of the Post-SB
169 Working Group,” (Nov. 14, 2018)). The Post-SB
169 Working Group was comprised of three
members: a senior administrator and professor at
UC Berkeley, an Assistant Dean at UCLA School of
Law, and a retired California Supreme Court justice.
The Post-SB 169 Working Group spent over a year
reviewing California State law, current and prior
Federal Title IX guidance, the American Bar
Association Task Force recommendations, and legal
scholarship on the topic of institutional responses
to sexual misconduct before reaching its consensus
recommendations.

213 See id. It is notable that of the 21 separate
topics covered by the Post-SB 169 Working Group,
20 of those topics reached recommendations
consistent with the provisions in these final
regulations. Only one topic reached a
recommendation that would be precluded under
the final regulations: The Post-SB 169 Working
Group recommends that cross-examination at a live
hearing occur by the parties submitting questions

Due Process Principles

Whether due process is conceived in
terms of constitutional due process of
law owed by State actors, or as
principles of fundamental fairness owed
by private actors, the final regulations
prescribe a grievance process grounded
in principles of due process for the
benefit of both complainants and
respondents, seeking justice in each
sexual harassment situation that arises
in a recipient’s education program or
activity. “Due process describes a
procedure that justifies outcome; it
provides reasons for asserting that the
treatment a person receives is the
treatment he [or she] deserves.” 214 “Due
process is a fundamental constitutional
principle in American jurisprudence. It
appears in criminal law, civil law, and
administrative law . . . . [D]ue process
is a peculiarly American phenomenon:
no other legal system has anything quite
like it. Due process is a legal principle
which has been shaped and developed
through the process of applying and
interpreting a written constitution.” 215
Due process is “a principle which is
used to generate a number of specific
rights, procedures, and practices.” 216
Due process ‘“may be thought of as a
demand that a procedure conform to the
requirements of formal justice, and
formal justice is a basic feature of our
idea of the rule of law.” 217 “Research
demonstrates that people’s views about
their outcomes are shaped not solely by
how fair or favorable an outcome
appears to be but also by the fairness of
the process through which the decision
was reached. A fair process provided by
a third party leads to higher perceptions
of legitimacy; in turn, legitimacy leads
to increased compliance with the
law.” 218 “Fair process” or ‘‘procedural
justice” increases outcome legitimacy
and thus increased compliance because
it is likely to lead to an accurate
outcome, and sends a signal about an
individual’s value and worth with

through the decision-maker(s), while the final
regulations, § 106.45(b)(6)(i), require that the
parties’ advisors conduct the cross-examination.
Every other recommendation reached by the
Working Group is either required by, or permitted
under, these final regulations. For further
discussion of live hearings and cross-examination
in postsecondary institution adjudications, see the
“Hearings” subsection of the “Section 106.45
Recipient’s Response to Formal Complaints”
section of this preamble.

214 David Resnick, Due Process and Procedural
Justice, Nomos XVIII 214 (1977).

215 Id, at 206—207.

216 Id, at 208.

217 Id, at 209.

218 Rebecca Holland-Blumoff, Fairness Beyond
the Adversary System: Procedural Justice Norms for
Legal Negotiation, 85 Fordham L. Rev. 2081, 2084
(2017) (internal citations omitted).

respect to society in general.219 The
grievance process prescribed in these
final regulations provides a fair process
rooted in due process protections that
improves the accuracy and legitimacy of
the outcome for the benefit of both
parties.

In Rochin v. California,?2° the
Supreme Court reasoned that deciding
whether proceedings in a particular
context (there, State criminal charges
against a defendant) met the
constitutional guarantee of due process
of law meant ascertaining whether the
proceedings “offend those canons of
decency and fairness which express the
notions of justice . . . even toward
those charged with the most heinous
offenses.” 221 Such “‘standards of justice
are not authoritatively formulated
anywhere as though they were
specifics” yet are those standards ““so
rooted in the traditions and conscience
of our people as to be ranked as
fundamental” or are “implicit in the
concept of ordered liberty.” 222 Sexual
harassment (defined in these final
regulations to include sexual assault)
qualifies as one of ““the most heinous
offenses” that one individual may
perpetrate against another. Perpetration
of sexual harassment impedes the equal
educational access that Title IX was
enacted to protect. These final
regulations aim to ensure that a
determination that a respondent
committed sexual harassment is a
“sound and supportable” 223
determination so that recipients remedy
sexual harassment committed in
education programs or activities.
Because sexual harassment is a
“heinous offense[],” these final
regulations rely on and incorporate
“standards of justice” fundamental to
notions of “decency and fairness” 224 so
that recipients, parties, and the public
view recipients’ determinations
regarding responsibility as just and
warranted, while recognizing that Title
IX grievance processes are not criminal
proceedings and the constitutional
protections granted to criminal
defendants do not apply.225

219 See id.

220342 U.S. 165 (1952).

221[d. at 169 (internal quotation marks and
citations omitted).

222 [d. (internal quotation marks and citations
omitted).

223 See 2001 Guidance at 22.

224 Rochin v. California, 342 U.S. 165, 169 (1952).
As discussed throughout this preamble, due process
of law is not confined to the criminal law context;
due process of law applies in civil and
administrative proceedings as well, even though the
precise procedures that are due differ outside the
criminal context.

225 For example, these final regulations do not
permit application of the criminal standard of
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The Department, as an agency of the
Federal government, is subject to the
U.S. Constitution, including the Fifth
Amendment, and will not interpret Title
IX to compel a recipient, whether public
or private, to deprive a person of due
process rights.226 “ ‘Once it is
determined that due process applies, the
question remains what process is
due.’ ” 227 Procedural due process of law
requires at a minimum notice and a
meaningful opportunity to be heard.228
Due process “ ‘is not a technical
conception with a fixed content
unrelated to time, place and
circumstances.’ ”” 229 Instead, due
process ‘“‘is flexible and calls for such
procedural protections as the particular
situation demands.”’230 ““The
fundamental requirement of due process
is the opportunity to be heard ‘at a
meaningful time and in a meaningful
manner.’”’ 231

The Department recognizes that the
Supreme Court has not ruled on what
constitutional due process looks like in
the “particular situation” 232 of Title IX
sexual harassment adjudications, and
that Federal appellate courts have taken
different approaches to which specific
procedures are constitutionally required
under the general proposition that due
process in the educational discipline
context requires some kind of notice
and some kind of opportunity to be
heard,233 and for private institutions not

evidence (beyond a reasonable doubt), do not grant
respondents a right of self-representation with
respect to confronting witnesses, do not grant
respondents a right to effective assistance of
counsel, and do not purport to protect respondents
from “double jeopardy” (i.e., by preventing a
complainant from appealing a determination of
non-responsibility).

226 83 FR 61480-81; see, e.g., Peterson v. City of
Greenville, 373 U.S. 244 (1963); Truax v. Raich, 239
U.S. 33, 38 (1915); 2001 Guidance at 22 (“The rights
established under Title IX must be interpreted
consistent with any federally guaranteed due
process rights involved in a complaint
proceeding”).

227 Goss v. Lopez, 419 U.S. 565, 577 (quoting
Morrissey, 408 U.S. at 481).

228 Goss, 419 U.S. at 580 (“At the very minimum,
therefore, students facing suspension and the
consequent interference with a protected property
interest must be given some kind of notice and
afforded some kind of hearing.”); Mathews v.
Eldridge, 424 U.S. 319, 333 (1976).

229 Mathews, 424 U.S. at 334 (quoting Cafeteria
Workers v. McEIroy, 367 U.S. 886, 895 (1961)).

230 Mathews, 424 U.S. at 334 (quoting Morrissey
v. Brewer, 408 U.S. 471, 481 (1972) (internal
quotation marks omitted)).

231 Mathews, 424 U.S. at 333 (quoting Armstrong
v. Manzo, 380 U.S. 545, 552 (1965)).

232 Mathews, 424 U.S. at 334 (internal quotation
marks and citations omitted).

233 See Goss, 419 U.S. at 578-79 (holding that in
the public school context “the interpretation and
application of the Due Process Clause are intensely
practical matters” that require at a minimum notice
and “opportunity for hearing appropriate to the
nature of the case”) (internal quotation marks and

subject to constitutional requirements,
which specific procedures are required
to comport with fundamental
fairness.234 In these final regulations,
the Department deliberately declines to
adopt wholesale the procedural rules
that govern, for example, Federal civil
lawsuits, Federal criminal proceedings,
or proceedings before administrative
law judges. Understanding that schools,
colleges, and universities exist first and
foremost to provide educational services
to students, are not courts of law, and
are not staffed with judges and attorneys
or vested with subpoena powers, the
standardized Title IX sexual harassment
grievance process in § 106.45 contains
procedural requirements, rights, and
protections that the Department believes
are reasonably designed for
implementation in the setting of an
education program or activity.

While due process of law in some
contexts (for example, criminal
proceedings) is especially concerned
with protecting the rights of accused
defendants, the Department views due
process protections as a critical part of
a Title IX grievance process for the
benefit of both complainants and
respondents, as well as recipients. Both
parties benefit from equal opportunities
to participate by putting forward the
party’s own view of the allegations.
Both parties, as well as recipients,
benefit from a process geared toward
reaching factually accurate outcomes.
The § 106.45 grievance process
prescribed in the final regulations is
consistent with constitutional due
process guarantees 235 and conceptions

citations omitted); see also, e.g., Doe v. Baum, 903
F.3d 575, 581 (6th Cir. 2018) (holding that where
university Title IX sexual misconduct proceeding
turned on credibility of parties, the university must
provide a hearing with opportunity for parties to
cross-examine each other); ¢f. Haidak v. Univ. of
Massachusetts-Amherst, 933 F.3d 56, 70 (1st Cir.
2019) (declining to require the same opportunity for
cross-examination as required by the Sixth Circuit
but requiring university to conduct ‘‘reasonably
adequate questioning” designed to ferret out the
truth, if the university declined to grant students
the right to cross-examine at a hearing); see also,
e.g., Doe v. Trustees of Boston Coll., 942 F.3d 527
(1st Cir. 2019) (interpreting State law guarantee of
“basic fairness’ in a private college’s sexual
misconduct disciplinary proceeding).

234 Lisa Tenerowicz, Student Misconduct at
Private Colleges and Universities: A Roadmap for
“Fundamental Fairness” in Disciplinary
Proceedings, 42 Boston Coll. L. Rev. 653 (2001) (“In
the absence of constitutional protections, courts
generally have required that private school
disciplinary procedures adhere to a ‘fundamental’
or ‘basic’ fairness standard and not be arbitrary or
capricious. More precisely, state and federal courts
have often held that a private school’s disciplinary
decisions are fundamentally fair if they comport
with the rules and procedures that the school itself
has promulgated.”) (internal citation omitted.)

235 See Goss v. Lopez, 419 U.S. 565, 583—84
(1975) (“On the other hand, requiring effective
notice and informal hearing permitting the student

of fundamental fairness,23¢ in a manner
designed to accomplish the critical goals
of ensuring that recipients resolve
sexual harassment allegations to
improve parties’ sense of fairness and
lead to reliable outcomes, while
lessening the risk that sex-based bias
will improperly affect outcomes.237 In
the words of the Honorable Ruth Bader
Ginsburg, Associate Justice, discussing
the #MeToo movement and the search
for balance between sex equality and
due process, “It’s not one or the other.
It’s both. We have a system of justice
where people who are accused get due
process, so it’s just applying to this field
what we have applied generally.” 238

to give his [or her] version of the events will
provide a meaningful hedge against erroneous
action. At least the disciplinarian will be alerted to
the existence of disputes about facts and arguments
about cause and effect. He may then determine
himself to summon the accuser, permit cross-
examination, and allow the student to present his
own witnesses. In more difficult cases, he may
permit counsel. In any event, his discretion will be
more informed and we think the risk of error
substantially reduced.”); Nicola A. Boothe-Perry,
Enforcement of Law Schools’ Non-Academic Honor
Codes: A Necessary Step Towards Professionalism?,
89 Neb. L. Rev. 634, 662—63 (2012) (“Thus, while
well-settled that there is no specific procedure
required for due process in school disciplinary
proceedings, the cases establish the bare minimum
requirements of: (1) Adequate notice of the charges;
(2) reasonable opportunity to prepare for and meet
them; (3) an orderly hearing adapted to the nature
of the case; and (4) a fair and impartial decision

. . . . Where disciplinary measures are imposed
pursuant to non-academic reasons (e.g., fraudulent
conduct), as opposed to purely academic reasons,
the courts are inclined to reverse decisions made by
the institutions without these minimal procedural
safeguards.”) (internal citations omitted).

236 E.g., Kathryn M. Reardon, Acquaintance Rape
at Private Colleges and Universities: Providing for
Victims’ Educational and Civil Rights, 38 Suffolk
Univ. L. Rev. 395, 406-07 (2005) (“Courts around
the nation have taken a relatively consistent stance
on what type of process private colleges and
universities owe to their students. . . . Courts
expect that schools will adhere to basic concepts of
fairness in dealing with students in disciplinary
matters. Schools must employ the procedures set
out in their own policies, and those policies must
not be offensive to fundamental notions of
fairness.”).

237 For discussion of sex-based bias in Title IX
grievance proceedings, the “Section 106.45(a)
Treatment of Complainants or Respondents Can
Violate Title IX” subsection of the “General
Requirements for § 106.45 Grievance Process”
subsection of the “Section 106.45 Recipient’s
Response to Formal Complaints” section of this
preamble.

238 Jeffrey Rosen, Ruth Bader Ginsburg Opens Up
About #MeToo, Voting Rights, and Millennials, The
Atlantic (Feb. 15, 2018) (“Rosen: What about due
process for the accused? Ginsburg: Well, that must
not be ignored and it goes beyond sexual
harassment. The person who is accused has a right
to defend herself or himself, and we certainly
should not lose sight of that. Recognizing that these
are complaints that should be heard. There’s been
criticism of some college codes of conduct for not
giving the accused person a fair opportunity to be
heard, and that’s one of the basic tenets of our
system, as you know, everyone deserves a fair
hearing. Rosen: Are some of those criticisms of the

Continued
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The final regulations seek to apply
fundamental principles of due process
to the “particular situation” 239 of Title
IX sexual harassment allegations. We
believe the framework of the § 106.45
grievance process furthers Title IX’s
non-discrimination mandate consistent
with constitutional guarantees of due
process of law and conceptions of
fundamental fairness.

Precisely because due process is a
“flexible” concept dictated by the
demands of a “particular situation,” 240
the Department recognizes, and these
final regulations reflect, that due
process protections in the “particular
situation” of a recipient’s response to
sexual harassment may dictate different
procedures than what might be
appropriate in other situations (e.g., the
noneducational context of a criminal
trial 241 or the administrative context of
a government agency’s determination of
eligibility for public benefits,242 or the
educational context involving
allegations of student academic
misconduct 243). Allegations of sexual
harassment in an educational
environment present unique challenges
for the individuals involved, and for the
recipient, with respect to how to best
ensure that parties are treated fairly and
accurate outcomes result.

college codes valid? Ginsburg: Do I think they are?
Yes. Rosen: I think people are hungry for your
thoughts about how to balance the values of due
process against the need for increased gender
equality. Ginsburg: It’s not one or the other. It’s
both. We have a system of justice where people who
are accused get due process, so it’s just applying to
this field what we have applied generally.”).

239 Mathews, 424 U.S. at 334 (internal quotation
marks and citations omitted).

240 Id

241 For instance, in the criminal context, the U.S.
Constitution imposes specific due process of law
requirements that the Supreme Court has not
required to be given to defendants in noncriminal
matters, such as the right to be provided with
effective assistance of counsel, the right to
personally confront witnesses, and the right to have
guilt determined under a standard of evidence
described as “‘beyond a reasonable doubt.” See, e.g.,
LN.S. v. Lopez-Mendoza, 468 U.S. 1032, 1038
(1984) (“Consistent with the civil nature of the
proceeding, various protections that apply in the
context of a criminal trial do not apply in a
deportation hearing.”).

242 F g, Mathews, 424 U.S. at 348 (“The ultimate
balance [of due process owed] involves a
determination as to when, under our constitutional
system, judicial-type procedures must be imposed
upon administrative action to assure fairness.”).

243 The Supreme Court has distinguished between
the level of deference courts should give schools
with respect to student discipline resulting from
academic misconduct or academic failure, and
other types of student misconduct. E.g., Bd. of
Curators of the Univ. of Mo. v. Horowitz, 435 U.S.
78, 86 (1978) (stating that the Court will grant
greater deference to public schools in decision
making in academic, as opposed to disciplinary,
dismissals and, would require more stringent
procedural requirements in dismissals based upon
purely disciplinary matters).

Furthermore, due process protections
in the “particular situation” 244 of
elementary and secondary schools may
differ from protections necessitated by
the “particular situation” of
postsecondary institutions. Thus, some
procedural rules in the § 106.45
grievance process apply only to
postsecondary institution recipients,245
in recognition that postsecondary
institutions present a different situation
than elementary and secondary schools
because, for instance, most students in
elementary and secondary schools tend
to be under the age of majority such that
certain procedural rights generally
cannot be exercised effectively (even by
a parent acting on behalf of a minor 246).
For example, unlike postsecondary
institutions, elementary and secondary
schools are not required to hold a
hearing under these final regulations.24?
The final regulations aim to accomplish
the objective of a consistent, predictable
Title IX grievance process while
respecting the fact that elementary and
secondary schools differ from
postsecondary institutions.

However, the Department does not
believe that the public or private status
of a recipient, or the size of the
recipient’s student body, constitutes a
different ‘“particular situation” 248 that
necessitates or advises different
procedural protections. The Department
recognizes that some recipients are State
actors with responsibilities to provide
due process of law to students and
employees under the U.S. Constitution,
including the Fourteenth Amendment,
while other recipients are private
institutions that do not have
constitutional obligations to their
students and employees. As previously
explained, the Department, as an agency
of the Federal government, will not
interpret or enforce Title IX in a manner
that would require any recipient,
including a private recipient, to deprive
a person of constitutional due process
rights.249 As a matter of policy, the

244 Mathews, 424 U.S. at 334 (internal quotation
marks and citations omitted).

245 Section 106.45(b)(6)(i) requires postsecondary
institutions to use a live hearing model to
adjudicate formal complaints, while
§106.45(b)(6)(ii) does not require elementary or
secondary schools to hold any kind of hearing to
adjudicate formal complaints.

246 The final regulations expressly recognize legal
rights of parents and guardians to act on behalf of
an individual with respect to exercising Title IX
rights. § 106.6(g).

247 Section 106.45(b)(6)(i)-(ii).

248 Mathews, 424 U.S. at 334 (internal quotation
marks and citations omitted).

249 The Department also cannot interpret Title IX
to compel a private recipient to deprive a person
of their due process rights because the Department,
as an agency of the Federal government, is subject
to the U.S. Constitution. In Peterson v. City of

Department cannot justify requiring a
different grievance process for
complainants and respondents based on
whether the recipient is a public or
private entity, or based on whether the
recipient enrolls a large number or small
number of students. Additionally, many
private schools owe students and
employees fundamental fairness, often
recognized by contract and under State
laws 250 and while conceptions of
fundamental fairness may not always
equate to constitutional due process
requirements, there is conceptual and
practical overlap between the two.251
Title IX applies to all recipients of
Federal financial assistance, whether
the recipient is a public or private entity
and regardless of the size of the
recipient’s student body. Fair, reliable
procedures that best promote the
purposes of Title IX are as important in
public schools, colleges, and
universities as in private ones, and are
as important in large institutions as in
small ones. The final regulations
therefore prescribe a consistent
grievance process for application by all
recipients without distinction as to
public or private status, or the size of
the institution.252

Greenville, 373 U.S. 244, 247-48 (1963), the U.S.
Supreme Court held that the City of Greenville
through an ordinance could not compel a private
restaurant to operate in a manner that treated
patrons differently on the basis of race in violation
of the Equal Protection Clause of the Fourteenth
Amendment. Similarly, in Truax v. Raich, 239 U.S.
33, 38 (1915), the Supreme Court held that Arizona
cannot use a State statute to compel private entities
to employ a specific percentage of native-born
Americans as employees in violation of the Equal
Protection Clause of the Fourteenth Amendment.
Like the City of Greenville and the State of Arizona,
the Department cannot compel private schools to
comply with Title IX in a manner that would
require the private recipient to violate a person’s
due process rights.

250 E.g., Doe v. College of Wooster, 243 F. Supp.
3d 875, 890-91 (N.D. Ohio 2017) (“[Clourts
consider whether the disciplinary process afforded
by the [private] academic institution was
‘conducted with notions of basic fairness’ ’); Psi
Upsilon of Pa. v. Univ. of Pa., 591 A.2d 755, 758
(Pa. 1991) (holding that “disciplinary procedures
established by the [private] institution must be
fundamentally fair”).

251 See Holly Hogan, The Real Choice in a
Perceived “Catch-22": Providing Fairness to Both
the Accused and Complaining Students in College
Sexual Assault Disciplinary Proceedings, 38 Journal
of L. & Educ. 27 (2009) (“Even when the due
process clause does not apply to a private
university’s disciplinary proceedings, a private
university must nevertheless comply with its own
procedural rules. . . . Because private higher
education institutions often model their
disciplinary proceedings on due process
requirements, as a practical matter” the same
principles apply to both private and public
institutions) (internal citations omitted).

252 As discussed in the “Regulatory Impact
Analysis” section of this preamble, the Department
considered the impact of these final regulations on
small entities, but as a policy matter, does not
believe that different procedures should apply
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The grievance process prescribed in
the final regulations is important for
effective enforcement of Title IX and is
consistent with constitutional due
process and conceptions of fundamental
fairness. The § 106.45 grievance process
is designed for the particular “practical
matters” 253 presented by allegations of
sexual harassment in the educational
context. The Department acknowledges
that constitutional due process does not
require the specific procedures included
in the § 106.45 grievance process.
However, the § 106.45 grievance process
is consistent with the constitutional
requirement to provide notice and a
meaningful opportunity to be heard, and
does so for the benefit of complainants
and respondents, to address policy
considerations unique to sex
discrimination in the form of sexual
harassment in education programs and
activities. For example, if a recipient
dismisses a formal complaint or any
allegations in the formal complaint, the
complainant should know why any of
the complainant’s allegations were
dismissed and should also be able to
challenge such a dismissal by appealing
on certain grounds.25¢ Even though
constitutional due process may not
require the specific procedure of a
written notice of the dismissal stating
the reasons for the dismissal, or the
right to appeal the dismissal, such
strong due process protections help
ensure that a recipient is not
erroneously dismissing an allegation
due to a procedural irregularity, lack of
knowledge of newly discovered
evidence, or a conflict of interest or
bias.255 As discussed throughout this
preamble and especially in the “Section
106.45 Recipient’s Response to Formal
Complaints” section, each of the
procedural requirements in § 106.45 is
prescribed because the Department
views the requirement as important to
ensuring a fair process for both parties
rooted in the fundamental due process
principles of notice and meaningful
opportunities to be heard.256

In issuing these final regulations with
a standardized grievance process for
Title IX sexual harassment, the
Department has carefully considered the
public comments on the NPRM. The
public comments have been crucial in

based on the size of a recipient’s student body or
the amount of a recipient’s revenues.

253 See Goss, 419 U.S. at 578-79.

254 See § 106.45(b)(3); §106.45(b)(8)(i).

255 Id

256 See Goss, 419 U.S. at 578-79 (holding that in
the public school context “the interpretation and
application of the Due Process Clause are intensely
practical matters” that require at a minimum notice
and “opportunity for hearing appropriate to the
nature of the case”) (internal quotation marks and
citations omitted).

promulgating the procedures that are
most needed to (i) improve perceptions
that Title IX sexual harassment
allegations are resolved fairly and
reliably, (ii) avoid intentional or
unintentional injection of sex-based
biases and stereotypes into proceedings
that too often have been biased for or
against parties on the basis of sex,
mostly because the underlying
allegations at issue involve issues of
sex-based conduct, and (iii) promote
accurate, reliable outcomes so that
victims of sexual harassment receive
remedies restoring and preserving equal
educational opportunities and
respondents are not treated as
responsible unless a determination of
responsibility is factually reliable.

Summary of § 106.45

As a whole, § 106.45 contains ten
groups of provisions 257 that together are
intended to provide a standardized
framework that governs recipients’
responses to formal complaints of
sexual harassment under Title IX:

(1) Section 106.45(a) acknowledges
that a recipient’s treatment of a
complainant, or a respondent, could
constitute sex discrimination prohibited
under Title IX.

(2) Section 106.45(b)(1)(i)—(x) requires
recipients to adopt a grievance process
that:

e Treats complainants and
respondents equitably by recognizing
the need for complainants to receive
remedies where a respondent is
determined responsible and for
respondents to face disciplinary
sanctions only after a fair process
determines responsibility;

¢ objectively evaluates all relevant
evidence both inculpatory and
exculpatory, and ensures that rules
voluntarily adopted by a recipient treat
the parties equally;

e requires Title IX Coordinators,
investigators, decision-makers, and
persons who facilitate informal
resolutions to be free from conflicts of
interest and bias and trained to serve
impartially without prejudging the facts
at issue;

e presumes the non-responsibility of
respondents until conclusion of the
grievance process;

e includes reasonably prompt time
frames for the grievance process;

¢ informs all parties of critical
information about the recipient’s
procedures including the range of

257 Although not located in § 106.45, the final
regulations also add § 106.71 to expressly prohibit
retaliation against any individual exercising rights
under Title IX, specifically protecting any
individual’s right to participate or refuse to
participate in a Title IX grievance process.

remedies and disciplinary sanctions a
recipient may impose, the standard of
evidence applied by the recipient to all
formal complaints of sexual harassment
under Title IX (which must be either the
preponderance of the evidence
standard, or the clear and convincing
evidence standard), the recipient’s
appeal procedures, and the range of
supportive measures available to both
parties; and

e protects any legally recognized
privilege from being pierced during a
grievance process.

(3) Section 106.45(b)(2) requires
written notice of the allegations to both
parties, including informing the parties
of the right to select an advisor of
choice.

(4) Sections 106.45(b)(3)—(b)(4)
require recipients to investigate formal
complaints, describe when a formal
complaint is subject to mandatory or
discretionary dismissal, require the
recipient to notify the parties of any
dismissal, and authorize discretionary
consolidation of formal complaints
when allegations of sexual harassment
arise out of the same facts or
circumstances.

(5) Section 106.45(b)(5)(i)—(vii)
requires recipients to investigate formal
complaints in a manner that:

¢ keeps the burden of proof and
burden of gathering evidence on the
recipient while protecting every party’s
right to consent to the use of the party’s
own medical, psychological, and similar
treatment records;

e provides the parties equal
opportunity to present fact and expert
witnesses and other inculpatory and
exculpatory evidence;

¢ does not restrict the parties from
discussing the allegations or gathering
evidence;

e gives the parties equal opportunity
to select an advisor of the party’s choice
(who may be, but does not need to be,
an attorney);

e requires written notice when a
party’s participation is invited or
expected for an interview, meeting, or
hearing;

e provides both parties equal
opportunity to review and respond to
the evidence gathered during the
investigation; and

e sends both parties the recipient’s
investigative report summarizing the
relevant evidence, prior to reaching a
determination regarding responsibility.

(6) Section 106.45(b)(6) requires a live
hearing with cross-examination
conducted by the parties’ advisors at
postsecondary institutions, while
making hearings optional for elementary
and secondary schools (and other
recipients that are not postsecondary
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institutions) so long as the parties have
equal opportunity to submit written
questions for the other parties and
witnesses to answer before a
determination regarding responsibility
is reached.

(7) Section 106.45(b)(7) requires a
decision-maker who is not the same
person as the Title IX Coordinator or the
investigator to reach a determination
regarding responsibility by applying the
standard of evidence the recipient has
designated in the recipient’s grievance
process for use in all formal complaints
of sexual harassment (which must be
either the preponderance of the
evidence standard or the clear and
convincing evidence standard), and the
recipient must simultaneously send the
parties a written determination
explaining the reasons for the outcome.

(8) Section 106.45(b)(8) requires
recipients to offer appeals equally to
both parties, on the bases that
procedural deficiencies, newly
discovered evidence, or bias or conflict
of interest affected the outcome.

(9) Section 106.45(b)(9) allows
recipients to offer and facilitate informal
resolution processes, within certain
parameters to ensure such informal
resolution only occurs with the
voluntary, written consent of both
parties; informal resolution is not
permitted to resolve allegations that an
employee sexually harassed a student.

(10) Section 106.45(b)(10) requires
recipients to maintain records and
documentation concerning sexual
harassment reports, formal complaints,
investigations, and adjudications; and to
publish materials used for training Title
IX Coordinators, investigators, decision-
makers, and persons who facilitate
informal resolutions on the recipient’s
website or make these materials
available upon request for inspection by
members of the public.

The Department has concluded that
the above provisions, rooted in due
process principles of notice and a
meaningful opportunity to be heard and
the importance of an impartial process
before unbiased officials, set forth the
procedures adapted for the practical
realities of sexual harassment
allegations in an educational context
that are most needed to (i) improve
perceptions that Title IX sexual
harassment allegations are resolved
fairly and reliably, (ii) avoid intentional
or unintentional injection of sex-based
biases and stereotypes into Title IX
proceedings, and (iii) promote accurate,
reliable outcomes, all of which
effectuate the purpose of Title IX to
provide individuals with effective
protection from discriminatory
practices.

Similarities and Differences Between the
§ 106.45 Grievance Process and
Department Guidance

The Department’s guidance in 1997,
2001, 2011, and 2017 has interpreted
the Department’s regulatory requirement
in 34 CFR 106.8(b) for recipients to
“adopt and publish grievance
procedures providing for prompt and
equitable resolution of student and
employee complaints alleging any
action which would be prohibited by
this part” as applying to complaints of
sexual harassment.258 The § 106.45
grievance process, and the Department’s
guidance, largely address the same
topics related to an “equitable”
grievance process, and the final
regulations are in many respects
consistent with the Department’s
guidance. For example, these final
regulations and the Department’s
guidance all address equal opportunity
for both parties to present witnesses and
evidence.259 The Department’s guidance
has always stated that grievance
procedures must provide for “adequate,
reliable, and impartial investigation of
complaints,” 260 and these final
regulations adopt that premise and
explicitly instruct recipients to
investigate and adjudicate in a manner
that is (and ensure that Title IX
personnel receive training to be)
impartial and unbiased,261 and to
objectively evaluate all relevant
evidence, including inculpatory and
exculpatory evidence.262 These final
regulations also expressly protect
information protected by legally

2581997 Guidance (recipients are required by
regulations to adopt and publish grievance
procedures providing for the “prompt and
equitable” resolution of sex discrimination
complaints and these procedures apply to
complaints of sexual harassment); 2001 Guidance at
19; 2011 Dear Colleague Letter at 8; 2017 Q&A at
3.

2591997 Guidance (to be “equitable’ grievance
procedures should provide for “the opportunity to
present witnesses and other evidence”); 2001
Guidance at 20; 2011 Dear Colleague Letter at 9;
2017 Q&A at 3; see also §106.45(b)(5)(ii) (grievance
process must give both parties equal opportunity to
present witnesses, including fact and expert
witnesses, and other inculpatory and exculpatory
evidence); § 106.45(b)(5)(iii) (recipients may not
restrict the ability of parties to gather evidence).

2601997 Guidance (grievance procedures must
provide for “adequate, reliable, and impartial
investigation of complaints”); 2001 Guidance at 20;
2011 Dear Colleague Letter at 9; 2017 Q&A at 3;
2017 Q&A at 4 (adding that an “equitable”
investigation should include using a trained
investigator to “objectively evaluate the credibility
of parties and witnesses, synthesize all available
evidence—including both inculpatory and
exculpatory evidence—and take into account the
unique and complex circumstances of each case.”).

261 Section 106.45(b)(1)(iii).

262 Section 106.45(b)(1)(ii); § 106.45(b)(5)(vii);
§106.45(b)(6).

recognized privileges,263 ensure that a
party’s treatment records are not used in
a grievance process without the party’s
voluntary, written consent,264 require
that both parties receive copies of
evidence gathered during the
investigation that is ““directly related to
the allegations” in the formal
complaint,265 require that both parties
be sent a copy of the recipient’s
investigative report that summarizes all
relevant evidence including inculpatory
and exculpatory evidence,266 and deem
questions and evidence about a
complainant’s prior sexual behavior to
be irrelevant (with two limited
exceptions).267 The Department believes
that these requirements build upon the
expectation set forth in prior guidance,
that grievance procedures must provide
for the “adequate, reliable, and
impartial investigation of
complaints.” 268

Some provisions in § 106.45 address
topics by requiring procedures that
Department guidance did not address,
or addressed as a recommendation. For
instance, § 106.45(b)(2) requires written
notice of the allegations with sufficient
details to permit parties to prepare for
an initial interview, which the recipient
must send to both parties “upon receipt
of a formal complaint,” and
§ 106.45(b)(5)(v) requires written notice
to the parties in advance of any meeting,
interview, or hearing conducted as part
of the investigation or adjudication. The
1997 Guidance, 2001 Guidance, and
withdrawn 2011 Dear Colleague Letter
were silent on the need for written
notice. The 2017 Q&A stated that
recipients “should” send written notice
of allegations at the start of an
investigation, but only “‘to the
responding party” and stated that both
parties “should” receive written notice
to enable meaningful participation in
any interview or hearing.269 The final
regulations make these written notices
mandatory, for the benefit of both
parties. As a further example, the 1997
Guidance, 2001 Guidance, and 2017
Q&A did not require any specific
adjudicatory model, and while the
withdrawn 2011 Dear Colleague Letter
referred to “the hearing” 270 (thus
presuming that adjudications take place
after a hearing), no guidance document
specifically addressed whether or not
recipients should, or must, hold live

263 Section 106.45
264 Section 106.45

(b))
(b)(

265 Section 106.45(b)(
(b)(
(b)(
at

)E).
)(vi).

266 Section 106.45 )(vii).

267 Section 106.45 )

268 2001 Guidance

2692017 Q&A at 4.

2702011 Dear Colleague Letter at 12.

1
5
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5
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hearings. Section 106.45(b)(6) clarifies
that only postsecondary institutions
must hold live hearings; other recipients
(including elementary and secondary
schools) may use a hearing or non-
hearing model for adjudication.
Similarly, the 1997 Guidance, 2001
Guidance, and 2017 Q&A did not
address whether the parties have rights
to confront or cross-examine other
parties and witnesses,271 and while the
withdrawn 2011 Dear Colleague Letter
“strongly discourage[d]” recipients
“from allowing the parties personally to
question or cross-examine each other
during the hearing” 272 the withdrawn
2011 Dear Colleague Letter did not
discourage or prohibit cross-
examination by the parties’ advisors, as
required for postsecondary institutions
under § 106.45(b)(6)(1).

In some significant respects, § 106.45
departs from positions taken in the
Department’s guidance by allowing
recipients flexibility or discretion in a
manner discouraged by guidance. For
example, § 106.45(b)(1)(v) permits
recipients to designate the recipient’s
own ‘‘reasonably prompt time frames”’
for conclusion of a grievance process.
While the 1997 Guidance 273 and 2001
Guidance 274 were silent on what
“prompt” resolution of complaints
meant, the withdrawn 2011 Dear
Colleague Letter recommended a 60
calendar day time frame.275 The 2017
Q&A did not recommend a particular
time frame for “prompt” resolution and
referenced the 2001 Guidance approach
on this subject.276 Similarly,
§106.45(b)(1)(vii) and § 106.45(b)(7)(i)
permit each recipient to select between
one of two standards of evidence to use
in resolving formal complaints of sexual
harassment. While the 1997 Guidance
and 2001 Guidance were silent on the
appropriate standard of evidence, the
withdrawn 2011 Dear Colleague Letter
acknowledged that at the time, many

271 The 2017 Q&A did not require a hearing or
cross-examination, but stated that any rights
regarding procedures such as cross-examination
must be given equally to both parties. 2017 Q&A at
5.

2722011 Dear Colleague Letter at 12.

2731997 Guidance (a recipient’s grievance
procedures should provide for “designated and
reasonably prompt timeframes for the major stages
of the complaint process”).

2742001 Guidance at 20 (recipients’ grievance
procedures should provide for “designated and
reasonably prompt timeframes for the major stages
of the complaint process”).

2752011 Dear Colleague Letter at 12 (“Based on
OCR experience, a typical investigation takes
approximately 60 calendar days following receipt of
the complaint. Whether OCR considers complaint
resolutions to be timely, however, will vary
depending on the complexity of the investigation
and the severity and extent of the harassment.”).

276 2017 Q&A at 3.

recipients used the preponderance of
the evidence standard, some recipients
used the clear and convincing evidence
standard, and took the position that
only the preponderance of the evidence
standard could be consistent with Title
IX’s non-discrimination mandate.277
The 2017 Q&A approved of using either
the preponderance of the evidence
standard or the clear and convincing
evidence standard but cautioned
recipients not to apply the
preponderance of the evidence standard
unless the recipient also used that
standard for non-sexual misconduct
proceedings.278 Finally, § 106.45(b)(9)
allows recipients the option of
facilitating informal resolution
processes (except as to allegations that
an employee sexually harassed a
student) so long as both parties
voluntarily agree to attempt an informal
resolution. Both the 2001 Guidance 279
and withdrawn 2011 Dear Colleague
Letter 280 discouraged schools from
using mediation (or other informal
resolution) to resolve sexual assault
allegations. The 2017 Q&A allowed
informal resolution 281 but unlike
§106.45(b)(9)(iii), did not prohibit
informal resolution of allegations that
an employee sexually harassed a
student.

For the purpose of ensuring that
recipients reach accurate determinations
regarding responsibility so that victims
of sexual harassment receive remedies
in furtherance of Title IX’s non-
discrimination mandate in a manner
consistent with constitutional due
process and fundamental fairness, the
§106.45 grievance process prescribes
more detailed procedural requirements
than set forth in the Department’s
guidance in some respects, and leaves
recipients with greater flexibility than
guidance in other respects.

Public Comment

In response to our invitation in the
NPRM, we received more than 124,000
comments on the proposed regulations.
We discuss substantive issues under
topical headings, and by the sections of
the final regulations to which they
pertain.

2772011 Dear Colleague Letter at 11 (“Thus, in
order for a school’s grievance procedures to be
consistent with Title IX standards, the school must
use a preponderance of the evidence standard.”).

2782017 Q&A at 5, fn. 19.

2792001 Guidance at 21 (“In some cases, such as
alleged sexual assaults, mediation will not be
appropriate even on a voluntary basis.”).

2802011 Dear Colleague Letter at 8 (‘““Moreover, in
cases involving allegations of sexual assault,
mediation is not appropriate even on a voluntary
basis.”).

2812017 Q&A at 4.

Analysis of Comments and Changes

An analysis of the public comments
and changes in the final regulations
since the publication of the NPRM
follows.

Personal Stories

Comments: Numerous commenters
shared with the Department experiences
they have had as complainants or
respondents, or people supporting
complainants or respondents.

Relating to complainants, such
personal experiences included the
following:

e A wide variety of individuals
shared their stories identifying as
survivors or victims, whether or not
they were also involved as complainants
in Title IX proceedings. These included
females, males, LGBTQ individuals,
individuals with disabilities, persons of
color, individuals who grew up in both
rural and urban settings, veterans who
were assaulted in the military, and
individuals who described being
sexually assaulted or harassed more
than 50 years ago. The personal stories
recounted sexual harassment and
assault incidents occurring at all stages
in life, including elementary school
students, high school students,
undergraduate students at public and
private universities, graduate students at
public and private universities, faculty
at public and private universities, and
other university employees.

e Commenters shared stories as
individuals who knew victims and
witnessed the aftermath of trauma.
These individuals included parents and
grandparents of students who had been
assaulted, classmates and friends of
victims, teachers at all levels,
professors, counselors, coaches, Title IX
Coordinators, rape crisis advocates,
graduate students and teaching
assistants, resident advisors, social
workers, and health care professionals.

¢ The Department received comments
from individuals who described
harassment or assault by a wide variety
of individuals. These included stalkers,
intimate partners and ex-partners,
friends, classmates, coaches, teachers
and professors, non-students or non-
employees on campus, and parents or
family members.

¢ The Department received comments
from individuals who described
harassment or assault from before Title
IX existed, after Title IX was enacted,
prior to and after the Department’s
withdrawn 2011 Dear Colleague Letter
and withdrawn 2014 Q&A, and prior to
and after the Department’s 2017 Q&A.
We heard from individuals who
described harassment or assault in a
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wide variety of locations, including on
campuses of postsecondary institutions
in locations such as student housing,
classrooms, and, libraries, on
elementary and secondary school
grounds, locker rooms, off-campus
housing and parties, while commuting
to and from school, school-sponsored
events, bars and parking lots, and study
abroad programs.

e The Department received comments
from individuals who described a range
of traumatic incidents. Some
commenters described inappropriate
comments, inappropriate text messages
or social media communication, and
inappropriate touching. Other
commenters recounted incidents of rape
or attempted rape, gang rape, or forcible
rape. Some commenters described being
raped while they were passed out, while
others described being drugged and
raped, waking up with no memory but
suffering symptoms of rape, or being
pressured or intimidated into
consenting to sex.

e The Department received comments
from individuals who did not report
their experiences for various reasons,
including fearing that no one would
believe them, not knowing who to
report to or the process for reporting,
feeling too ashamed to report, or not
wanting to relive the trauma and
wanting to put the incident behind
them.

e The Department received comments
from individuals about many
detrimental effects that sexual
harassment and assault can have on
victims. Individuals described what it is
like to be raped, sexually assaulted, and
sexually harassed, what they felt during
the attack, and what they felt afterward.
Commenters told the Department that
rape and sexual assault, in particular,
changed their lives forever, and has
severe consequences emotionally,
physically, academically, and
professionally. Commenters also told us
about severe post-traumatic stress
disorder (PTSD) following sexual
assault, about developing disabling
physical or mental conditions due to
rape, about pregnancy and sexually
transmitted diseases resulting from rape,
and about the lasting impact on their
personal lives. Individuals told us about
negative consequences they experienced
in the aftermath of sexual assault,
including nightmares, emotional
breakdowns, lack of sleep, inability to
focus or concentrate, changed eating
habits, loss of confidence and self-
esteem, stress, immense shame, lack of
trust, and loneliness.

e Commenters described carrying the
pain of victimization with them for life,
even after more than half a century.

Some commenters shared that they
constantly live in fear of seeing their
attacker again. Some commenters told
us that their experiences affected future
relationships and caused them to have
trust issues for long periods of time,
sometimes for life. Some commenters
told us their assaults led to drug and
alcohol abuse.

e Some commenters shared stories of
friends or loved ones who committed
suicide following sexual harassment or
assault. Other commenters told us
personally about suicidal thoughts and
attempted suicide. We heard from some
individuals who described still feeling
unsafe once the complaint process
began and individuals who suffered
increased trauma from having to see
their attackers on campus or at a
disciplinary proceeding.

¢ Individuals shared the severe
impact of sexual harassment or assault
on their educational experience,
including the ability to learn and
balance pressures of life. Commenters
shared that sexual assault or harassment
caused them to fail at school, or
withdraw or drop out. Some
commenters described the lifetime
financial costs of dealing with the
aftermath of sexual assault including
legal and medical costs that exceeded
$200,000, and lost income as a result of
dropping out of school.

¢ The Department also received
stories from individuals about the
dynamics of sexual assault and
harassment. Commenters told us that
sexual abuse is based on power and
inequity and that women are victims of
male privilege. Several commenters
shared personal stories about how serial
offenders keep offending due to the
power dynamic. Several commenters
shared personal stories describing how
sexual harassment by professors at
schools was well known, but the
schools did nothing.

e The Department also received
stories from many individuals about
how the current system was inadequate
to protect victims of sexual assault or
deliver justice. Commenters shared that
they did not press charges or report
because they had no confidence in the
school system or criminal justice
system. Commenters told us that they
believed their institution was hiding the
true numbers of campus rapes.
Commenters told us that many Title IX
reports are ignored by schools and by
police officers. One individual told us
that when the individual reported, city
police told the individual it was a
campus police issue, while campus
police refused to take action because the
individual had not reported while being
raped, leaving the individual to be

raped many more times by the same
perpetrator while the authorities did
nothing. Individuals told us that
perpetrators bully victims into keeping
quiet, telling them no one will believe
them.

¢ Individuals shared stories about
how their institutions failed them. Some
were told by their institutions or
teachers that no one would believe them
or told not to file a complaint. Some
commenters shared that complaints
were not taken seriously by school
officials and that lack of action caused
them to drop out of school to avoid their
attacker. Commenters described
experiences as complainants and told us
that the Title IX Coordinator seemed
more interested in proving the
respondent innocent than helping the
complainant.

¢ Several complainants told us they
were blamed and shamed by authority
figures including having their clothing
choices questioned, decisions
questioned, intelligence questioned,
motives questioned, and being told they
should have resisted more or been
louder in saying “no.”

¢ Individuals shared their
experiences showing that it is difficult
to prove rape in “he said/she said”
situations. Individuals told us that
respondents were found to not be at
fault by hearing panels, including in
instances where insufficient evidence
was found despite multiple
complainants reporting against the same
respondent.

e Several individuals told us the
current process took too long,
sometimes nine months to over a year
or more to get a resolution. One
commenter described reporting sexual
harassment at a university, along with
other women who had reported the
same harassing faculty member, but the
university’s process took so long and
was so painful that the commenter left
the university without finishing her
degree, abandoning her career in a
STEM (science, technology, engineering,
medicine) field and resulting in $75,000
lost to taxpayers, wasted on funding a
degree she did not finish.

e Individuals told us that respondents
were given minimal punishment that
did not fit the severity of the offense, or
that victims were forced to encounter
their perpetrators even after the
respondents were found responsible.
They told us that their perpetrators were
well respected students or athletes in
school, or prominent professors at
universities, which caused the
perpetrators to receive light
punishments or no punishment at all.
They told us they could not get attackers
banned from their dorms or classes.
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e We also heard from individuals
who faced retaliation for filing
complaints. These individuals faced
continued harassment by respondents,
received lower grades from professors
reported as harassers, or lost
scholarships due to rebuffing sexual
advances from teachers.

¢ We also heard from several
commenters about how the Title IX
system was able to deliver justice for
them in the aftermath of sexual
harassment or assault, including
commenters who believed that the
withdrawn 2011 Dear Colleague Letter
was the reason why their school
responded appropriately to help them
after they had been sexually assaulted.
They told us that the counselors and
resources available to help victims were
the only reason they could survive the
trauma or the Title IX process. They told
us that the Title IX Coordinator was able
to help them in ways that allowed them
to stay in school. They also told us of
instances where the campus system was
finally able to remove a serial sexual
predator. The father of a stalked student
told us that he feared participation in a
Title IX proceeding, but that because of
Title IX, the stalker was excluded, and
the campus is a safer place. One student
stated a college made necessary changes
after the student filed a Title IX
complaint.

e A number of individuals told us
that the proposed regulations would not
be adequate to help victims, based on
their own experiences with the Title IX
process. Commenters expressed concern
that the proposed rules would cause
students to drop out of school and lose
scholarships. Other commenters
asserted the proposed rules would
enable serial rapists and harassers.

e Some individuals told us they never
would have reported under the
proposed rules because of the cross-
examination requirement. Individuals
who went through cross-examination in
the criminal context told us how they
suffered to get justice and that it is a
traumatic experience that led to PTSD
and more therapy. Several of these
individuals told us defense attorneys
badgered or humiliated them.

¢ One commenter expressed concern
that, under the proposed rules’
definition of sexual harassment, it could
be argued that the rape that a friend
endured was not a sufficiently severe
impairment to the friend’s educational
access to be covered by Title IX.

¢ One commenter, who was a
professor, told us that years ago a
professor from another school who was
interviewing for a position at the
commenter’s institution molested the
commenter during an off-campus

dinner. The commenter believed that
under that institution’s current policies,
the commenter had a clear-cut reporting
line, and the offender would, at a
minimum, have received no further
consideration for this job. This
commenter claimed, however, that
under the Department’s proposed rules,
even as a faculty member the
commenter would not be protected.

¢ Commenters were also concerned
about confidentiality. Several
individuals stated they told a trusted
coach or teacher, who was forced under
current rules to report even though the
individuals wanted the conversation to
remain confidential. Other individuals
stated they would not have reported
under the proposed rules due to fear of
backlash because of the public nature of
reports or proceedings. One commenter
recounted a friend’s experience and
stated that because the commenter’s
friend’s name was not kept confidential
during Title IX proceedings, the
commenter’s friend quit playing school
basketball and dropped out of school to
get mental health counseling, due to the
public embarrassment from the Title IX
proceeding.

Relating to respondents, such
personal experiences included the
following:

e A wide variety of individuals
submitted personal stories of
respondents. These included student-
respondents in past or present Title IX
proceedings, individuals with
disabilities such as autism, male and
female respondents, respondents of
color, faculty-respondents, and
graduate-student respondents. We also
heard from individuals who were
associated with respondents such as
friends and classmates, parents and
family members, including parents of
both males and females and parents of
respondents with disabilities, such as
OCD (obsessive-compulsive disorder)
and autism. Some personal stories came
from professors and teachers who had
seen the system in action. Some
personal stories came from self-
proclaimed liberals, Democrats,
feminists, attorneys of respondents, and
a religious leader.

¢ A number of the personal stories
shared in comments explained the
devastating effects that an allegation of
sexual assault or harassment can have
on a respondent, even if the respondent
is never formally disciplined.
Commenters contended that one false
accusation can ruin someone’s life, and
told us that the consequences follow
respondents for life. Other commenters
stated that false allegations, and
resulting Title IX processes, destroyed
the futures of respondents and kept

them from becoming lawyers, doctors,
military officers, academics, and
resulted in loss of other career
opportunities.

e Many commenters told us that false
allegations and the Title IX process
caused severe emotional distress for
respondents and their families. This
included several stories of respondents
attempting suicide after allegedly false
allegations, several stories of
respondents suffering from severe
trauma, including anxiety disorders,
stress, and PTSD, several stories of
respondents suffering clinical
depression, and several stories of
respondents suffering from lack of sleep
and changed eating habits.

¢ Several commenters told us that, as
to respondents who were allowed to
stay in school, being falsely accused of
sexual misconduct affected their grades
and academic performance, and ability
to concentrate. Several commenters
described the immense public shame
and ridicule that resulted from a false
allegation of sexual assault.

e Several professors commented that
their academic freedom was curtailed
due to unfair anti-sexual harassment
policies.

e Several commenters described
severe financial consequences to
respondents and their families due to
needing to hire legal representation to
defend against allegedly false
allegations. Commenters described
incurring costs that ranged from $10,000
in legal fees to over $100,000 in legal
and medical bills, including
psychological treatment, to complete the
process of clearing a respondent’s name
in the wake of a Title IX complaint. One
comment was from parents who
described feeling forced to put their
house up for sale to pay to exonerate
their child from baseless allegations.

e Several commenters stated that the
status quo system disproportionately
affects certain groups of respondents,
including males, males of color, males
of lower socioeconomic status, and
students with disabilities. One
commenter argued that the system is
tilted in favor of females of means who
are connected to the school’s donor
base.

¢ A number of respondents or other
commenters described respondents
being falsely accused and/or unfairly
treated by their school in the Title IX
process. Commenters shared numerous
situations where there was an
abundance of evidence indicating
consent from both parties, but the
respondent either was still found
responsible for sexual assault or was
forced to endure an expensive and
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traumatic process before being found
non-responsible.

e Several commenters told us stories
where complainants were ex-intimate
partners who did not report sexual
assault allegations until weeks or
months after a breakup, usually
coinciding with the respondent finding
a new intimate partner, under
circumstances that the commenters
believed showed that the complainant’s
motive was jealousy.

¢ Commenters shared stories of
situations where two students engaged
in sexual activity and allegations
disputed over consent where both
parties had been drinking, and
commenters believed that many schools
treated any intoxication as making a
male respondent automatically liable for
sexual assault even when neither party
had been drinking so much that they
were incapacitated.

e Commenters shared stories of
situations where respondents were
accused by complainants whom
respondents had never met or did not
recognize. Commenters shared stories of
situations where respondents had
befriended or comforted individuals
who had experienced trauma and
eventually found themselves being
accused of sexual assault, harassment,
or stalking.

e Commenters described their
experiences with Title IX cases using
negative terms to portray unfairness
such as “Kafka-esque,” “1984-like,”
“McCarthy-esque,” and “medieval star
chamber.”

e We heard from several commenters
who specifically argued that the
withdrawn 2011 Dear Colleague Letter
was the cause of the unfair Title IX
process for respondents. One
commenter expressed that the
withdrawn 2011 Dear Colleague Letter
destroyed the commenter’s family.

e Many commenters opined that
various parts of the proposed
regulations would have helped prove
their innocence or avoided or lessened
the emotional, reputational, and
financial hardships they experienced
due to false accusations.

¢ A number of commenters expressed
that they believed that Title IX
investigations were biased in favor of
the complainant and gave examples
such as allowing only evidence in the
complainant’s favor, failing to give the
hearing panel any opportunity to gauge
the complainant’s credibility,
disallowing the respondent’s witnesses
from testifying but allowing testimony
from all of the complainant’s witnesses,
and giving the complainant more time
to prepare for a hearing or access to

more evidentiary materials than the
respondent was given.

e A number of commenters discussed
the lack of due process protections in
their experience with Title IX
proceedings. Several students and
professors detailed how they were
expelled or fired without being
permitted to give their side of the story.
Several commenters described cases
where respondents were suspended
indefinitely from college without due
process over an allegedly unprovable
and false accusation of sexual
harassment. Several commenters
expressed how institutions took
unilateral disciplinary action against
respondents with no investigation. Two
commenters noted that respondents’
requests for autism accommodations
were denied or appropriate disability
accommodations were never offered.

¢ A number of commenters discussed
how respondents were not allowed to
have representation present when they
met with the Title IX investigator or
during their hearing. Several
commenters stated that their advisor or
lawyer was not allowed to speak during
the hearing.

¢ A number of commenters described
a lack of notice of the charges against
them, of the details of the offenses they
had allegedly committed, or of the
evidence being used against them.
Several commenters noted that the Title
IX investigation produced a report
describing evidence that respondents
were not shown until after the
opportunity to respond had passed.
Several commenters complained that
respondents were given no access to
investigation documents.

¢ A number of commenters wrote that
respondents felt like they were
presumed guilty from the beginning by
their institution. Several commenters
expressed that they felt like the burden
of proof rested completely on the
respondent to prove innocence and they
felt this was both unfair and un-
American.

e A number of commenters described
cases where respondents were denied
the ability to cross-examine
complainants, and even when the
institution asked the complainant some
questions, the institution refused to ask
follow up questions during the hearing.
Several commenters recounted cases
where investigators did not ask the
complainant follow up questions even
though there were inconsistencies in the
complainant’s story.

¢ Several commenters told us that the
university’s Title IX decision-maker did
not ask the questions that respondents
submitted during the hearing. One
commenter described a case where a

respondent was not allowed to ask the
complainant any questions at all; the
respondent had to submit any questions
ahead of time to a committee
chairperson who, in turn, chose which
questions to ask the complainant, and
chose not to ask the complainant
questions that the commenter had
wanted asked.

¢ One attorney of a respondent
described a situation where both the
respondent and the complainant were
allowed to submit only a written
statement before the Title IX office made
the final determination. The
complainant stated that the conduct at
issue between the two was, at least
initially, consensual. But due to the
absence of cross-examination, the
respondent’s attorney was never
allowed to ask the complainant how the
respondent was supposed to know
when the conduct became
nonconsensual.

¢ One commenter stated that the
respondent was told by the institution
that “hearsay was absolutely
admissible” yet the respondent had no
opportunity to cross-examine witnesses
making hearsay statements.

¢ Several commenters discussed that
it took six to 12 months to clear their
names from allegedly false accusations.
One commenter stated the process took
eight months to clear the respondent’s
name and the respondent was banned
from school during that time.

¢ Several commenters were fearful of
retaliation from institutions because
they believed their school was biased in
favor of complainants. Several
commenters stated that their university
invented new charges once the original
charges against a respondent fell apart.

e Several commenters contended that
a broad definition of sexual harassment
led to nonsensical outcomes. One
commenter shared that a high school
boy was charged with creating a hostile
environment on the basis of gender after
a group of girls accessed his private
social media account and took screen
shots of comments that the girls found
offensive. Another commenter described
how a dedicated young professor, who
was very popular with students, was
forced to take anger management
courses at his own expense and then
denied continued employment because
a female college student reported him to
the Title IX office for making a
passionate argument in favor of a local
issue of workplace politics. One parent
shared a story about their daughter, who
was accused of sexual exploitation on
her campus, put through a hearing
process, and given sanctions, for posting
(to a private account) a video clip of
herself walking down a common space
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hallway when someone was having loud
sex in the background. One commenter
mentioned an incident where a
professor was investigated under Title
IX just for disagreeing about another
professor’s Title IX investigation.

¢ One respondent, who also
identified as a sexual assault survivor,
stated that, before her own personal
experience told her otherwise, she
believed that false or wrongful
accusations were unimaginable and
rare, but that her personal experience as
a respondent showed her that false or
wrongful accusations of sexual
misconduct are much more common
than the general population knows or
would believe.

Discussion: The Department has
thoughtfully and respectfully
considered the personal experiences of
the many individuals who have
experienced sexual harassment; been
accused of it; have looked to their
schools, colleges, and universities for
supportive, fair responses; and have
made the sacrifice in time and mental
and emotional effort to convey their
experiences and perspectives to the
Department through public comment.
Many of the themes in these comments
echo those raised with the Department
in listening sessions with stakeholders,
leading to the Secretary of Education’s
speech in September 2017 282 in which
she emphasized the importance of Title
IX and the high stakes of sexual
misconduct. The Secretary observed,
after having personally spoken with
survivors, accused students, and school
administrators, that “the system
established by the prior administration
has failed too many students.” 283 In the
Secretary’s words, ‘“One rape is one too
many. One assault is one too many. One
aggressive act of harassment is one too
many. One person denied due process is
one too many.” 284

The Secretary stated that in
endeavoring to find a “‘better way
forward” that works for all students,
“non-negotiable principles” include the
right of every 