THE FOURTEENTH AMENDMENT
IN THE SUPREME COURT FOR THE STATE OF UTAH
(Dyett v. Turner, 439 P2d 266 @ 269, 20 U2d 403 [1968])
THE NON-RATIFICATION OF THE FOURTEENTH AMENDMENT
(Judge A.H. Ellett)
The Problem
For the purpose of discussion, we will concentrate on the House Joint Resolution that proposed the Fourteenth Amendment, on the Reconstruction Acts of 1867 and on the Proclamations of Ratification by Secretary of State, William H. Seward.

Historical Background
The historical facts relating to the ratification of the Fourteenth Amendment have been addressed by the Supreme Court for the State of Utah in the case of Dyett v. Turner; (supra.) /20 State v. Phillips; /21 and the legal brief of Judge Lander H. Perez of Louisiana as published in the Congressional Record. /22
It should be noted that the U.S. Supreme Court declared within the case of State of Texas v. White, /23 that a State cannot secede from the Union after being admitted into the Union. The Supreme Court further ruled that the southern States were States of the Union before the Civil War, the southern States were States of the Union during the Civil War and the southern States were States of the Union after the Civil War.
Your attention is also called that at the time the Civil War was declared to be at an end, the southern States were operating	under proper civil governments when the present-day Thirteenth Amendment was submitted to those States for ratification. /24
20/ 439 P2d. 266, 267 [1968] 21/ 540 P2d. 936 22/ CONGRESSIONAL RECORD, House - June 13, 1967 at pages 15641-15646 23/ 7 Wall. 700, 19 L.Ed. 227 24/ Presidential Proclamation of August 20, 1866

 First:
Note:
In regard to the Fourteenth Amendment; the Record of the “Congressional Globe” refers to the “Joint Resolution” proposing the Amendment as being H.J.R. 127. The copy of the “Joint Resolution” that was submitted to the States for Ratification was referred to as H.J.R. 48.	Hereinafter, we will refer to the “Joint Resolution” as H.J.R. 48.
Pretermitting the ineffectiveness of “H.J.R. 48;” seventeen (17) States (four (4) votes are questionable) out of the then thirty-seven (37) States of the Union rejected the proposed Fourteenth Amendment between the date of its submission to the States by the Secretary of State on June 16, 1866 and March 24, 1868 thereby further nullifying said Resolution and making it impossible for its ratification by the constitutionally required three-fourths of such States as shown by the rejections thereof by the legislatures of the following States:
· Texas rejected the Fourteenth Amendment on October 27, 1866 (House Journal 1866, pgs. 577-584 - Senate Journal 1866, p. 471.).
·Georgia rejected the	Fourteenth Amendment on	November 9, 1866 (House Journal 1866, pgs. 61-69 - Senate Journal 1866, pgs. 65-72.).
·Florida rejected the Fourteenth	Amendment on	December 6, 1866 (House Journal 1866,	pgs. 75-80,	138,	144,	149-150	-Senate Journal 1866, pgs. 101-103, 111, 114, 133.).
· Alabama rejected the Fourteenth Amendment on December 7, 1866 (House Journal 1866. pgs. 208-213 - Senate Journal 1866, pgs. 182-183.).
·North Carolina rejected the Fourteenth Amendment on December 14, 1866 (House Journal 1866 - 1867. pgs. 182-185 - Senate Journal 1866-67, pgs. 91-139).
· Arkansas rejected the Fourteenth Amendment on December 17, 1866 (House Journal 1866, pp. 288-291 - Senate Journal 1866, p. 262.).
·South Carolina rejected the Fourteenth Amendment on December 20, 1866 (House Journal 1866, p. 284 - Senate Journal 1866, p. 230.).
· Kentucky rejected the Fourteenth Amendment on January 8, 1867 (House Journal 1867, pgs. 60-65 - Senate Journal 1867, pgs. 62-65.).
· Virginia rejected the Fourteenth Amendment on January 9, 1867 (House Journal 1866-67, p. 108 - Senate Journal 1866-67, pgs. 101-103.).
· Louisiana rejected the Fourteenth Amendment on February 9, 1867 (Joint Resolution as recorded on page 9 of the Acts of the General Assembly, Second Session, January 28, 1867) (McPherson, "Reconstruction," p. 194; "Annual Encyclopedia," p. 452.).
· Delaware rejected the Fourteenth Amendment on February 7, 1867 (House Journal 1867,	pgs.	223-226	-	Senate Journal	1867,	pgs. 169, 175-176, 208.).
· Maryland rejected the Fourteenth Amendment on March 23, 1867 (House Journal 1867, pgs. 1139-1141 - Senate Journal 1867, p. 808.).
· Mississippi rejected the Fourteenth Amendment on January 31, 1867 (Laws of Mississippi, 1866-1877, p. 734; House Journal 1867, pgs. 201-202 - Senate Journal 1866, p 195-196) (McPherson, "Reconstruction," p. 194.).
·Ohio rescinded its Fourteenth Amendment ratification vote on January 15, 1868 (House Journal 1868, pgs. 44-51 - Senate Journal 1868, pgs. 33-39.).
· New Jersey rescinded its Fourteenth Amendment ratification vote on March 24, 1868 (Minutes of the Assembly 1868, p. 743 - Senate Journal 1868, p. 356.).
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·California on March 3rd, 1868, the Assembly, with the Senate concurring, rejected the Fourteenth Amendment (Journal of the Assembly 1867-68, p. 601).
·Oregon rejected the Fourteenth Amendment by the Senate on October 6, 1868 and by the House on October 15, 1868 proclaiming the legislature that ratified the Amendment to have been a "defacto" legislature (U.S. House of Representatives, 40th Congress, 3rd session, Mis. Doc. No 12).

There is no question that all of the southern States [which rejected the Fourteenth Amendment] had legal constituted governments; were fully recognized by the federal government and were functioning as member States of the Union at the time of their rejection.
Where a proposed Amendment to the Federal Constitution has been rejected by more than one-forth of the States, and rejections have been duly certified, a State which has rejected the proposed Amendment may not change its position, even if it might change its position while the Amendment is still before the people. /25

Second:
Several “Reconstruction Acts” were passed by Congress after the Civil War was proclaimed	by the President of the	United States to be at an end. /26 The “Reconstruction Acts”	 that will be addressed	are those	that	were	enacted
25	/ Wise v. Chandler, 108 S.W.2d 1024 (1937), cert. granted 58 S.Ct. 831, 303 U.S. 634, 82 L.Ed. 1095, cert. dismissed 59 S.Ct. 992, 307 U.S. 474, 83 L.Ed. 1407.
26/ President Proclamation No. 153 of April 2, 1866 and 14 Stat. 814
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on March 2, 1867, /27	June 25, 1868, /28	July 19, 1867, /29	March 30, 1870. /30	It is obvious that these “Reconstruction Acts” were enacted into law over the veto of the President for the purpose of coercing the southern States into rescinding their vote of rejection of the ratification of the Fourteenth Amendment:
·
Reconstruction Act of March 2, 1867: /31
“... and when said State, by a vote of its legislature elected under said constitution (state) , shall have adopted the amendment to the Constitution of the United States, proposed by the Thirty-ninth Congress, and known as article fourteen, and when said article shall have become a part of the Constitution of the United States, said State shall be declared entitled to representation in Congress, . . .”
· The Act of June 25, 1868 /32 to admit the States of North Carolina, South Carolina, Louisiana, Georgia, Alabama, and Florida, to representation in Congress at Section 1:
“That each of the States of (naming them) shall be entitled and admitted to representation in Congress as a State of the Union when the legislature of such State shall have duly ratified the amendment to the Constitution of the United States proposed by the Thirty-ninth Congress, and known as the article fourteen, . . .”
27/ 14 Stat. 428 Chap. 153 28/ 15 Stat. 73, Chap, 70 29/ FORTY-FIRST CONGRESS, Sess. I. Chap. 30 30/ FORTY-FIRST CONGRESS, Sess. II. Chap. 39 31/ 14 Stat. 428 at section 5 32/ 15 Stat. 73, Chap, 70
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Third:
From these three Acts of Congress, the questions must be asked: “By what authority did the Congress rely upon to compel a State to reverse its negative ratification vote?” And: “By what authority did the Congress rely upon to compel a State to ratify an Amendment to the Constitution for the United States?”
The Thirty-ninth Congress declared at Section 1 of the Reconstruction Act of March 2, 1867 /34	that:
“. . . That said rebel States shall be divided into military districts and made subject to the military authority of the United States .	.
·
The Act of March 30, 1870 /33 admitting the State of Texas to Representation in the Congress of the United States [Preamble]:
“Whereas the people of Texas has framed and adopted a constitution of State government which is republican; and whereas the legislature of Texas elected under said constitution has ratified fifteenth amendments to the United States; and whereas the performance of these several acts in good faith is a condition precedent to the representation of the State in Congress: . . .”
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and at Section 6 of the same Act:
“. . . any civil governments which may exist therein shall be deemed provisional only, and in all respects subject to the paramount authority of the United States . . .”
and at Section 10 of the Reconstruction Act of July 19, 1867: /35
“That the commander of any district named in said act (March 2, 1867) shall have power . . . to suspend or remove from office, or from the performance of official duties and the exercise of official powers, any officer or person holding or exercising, or professing to hold or exercise, any civil or military office or duty in such district under any power, election, appointment or authority derived from, or granted	by, or claimed under, any so-called State or	the government thereof, or any municipal or other division thereof . . .”
and at Section 10 of that Act:
“That no district commander . . . or any of the officers or appointees acting under them, shall be bound in his action by any opinion of any civil officer of the United States.”
The above Sections of the Reconstruction Acts of March 2, 1867 and July 19, 1867 makes it very clear that the southern States were under military law and were without republican form of governments. The question must be asked: “By what authority did the Thirty-ninth Congress rely upon to impose military law upon those southern States after those States were declared by “Presidential Proclamation” of April 2, 1868 and “Presidential Proclamation” of August 20, 1866 that the insurrection was at an end, and that peace, order, tranquillity and civil authority existed in and
throughout the whole of the United States of America?” Keep in mind that the military was originally sent into those States by “Presidential Proclamation” to suppress rebellion within those States, not by any Act of Congress. 

Fourth:
As Section 1 of the Reconstruction Act of March 2, 1867, /36 declares that the southern States had no legal governments:
“Whereas no legal State governments or adequate protection for life or property now exists in the rebel States of Virginia, North Carolina, South Carolina, Georgia, Mississippi, Alabama, Louisiana, Florida, Texas, and Arkansas; . . .”
the question must be asked: “When did the southern States have legal governments?” The Congress answered the question within: - "An Act to provide for the more efficient Government of the Rebel States"/37 and within the: - "Act to admit the States of North Carolina,	South	Carolina,	Louisiana,	Georgia,	Alabama,	and Florida, to Representation in Congress" /38 and within the: - "Act to admit the State of Texas to Representation in the Congress of the United States" /39 wherein the Congress declared that the southern States	were	not to	 be recognized as "States" with lawful civil governments until said States ratified the Fourteenth Amendment. By the mouth of
36/ THIRTY-NINTH CONGRESS. Sess. II. Ch. 153 37/ THIRTY-NINTH CONGRESS, Sess. II, Ch. 153 38/ FORTIETH CONGRESS, Sess II, Ch. 70, ss 3	[14 Stat. 73, 74] 39/ FORTY-FIRST CONGRESS, Sess. II, Ch. 39
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Fifth:
Congress; the purported votes cast for the ratification of the Fourteenth Amendment under the Reconstruction Acts were cast by unlawful governments of those southern States [military districts].
If the southern States had no legal governments, as declared by Congress; additional questions must be asked:
·	Why did the Congress submit the Resolution proposing the Thirteenth Amendment to the United States Constitution to the southern States for ratification?
· Why did the Congress accept the southern States "ratification votes" on the Thirteenth Amendment?
·	Why did the Congress submit the Resolution proposing the Fourteenth Amendment to the southern States for ratification?
·	As both Houses of Congress passed Resolutions /40	declaring that the Civil War was not waged in the spirit of oppression nor for purpose of overthrowing or INTERFERING WITH THE RIGHTS OF ESTABLISHED INSTITUTIONS OF THOSE STATES, why did Congress wait until those southern States cast a "negative" ratification vote on the Fourteenth Amendment before declaring the civil governments of those States as being unlawful?
40/ House Journal, 37th Congress, 1st Sess. Pg. 123; and Senate Journal, 37th Congress, 1st Sess. pg. 91:
“Resolved, That the present deplorable civil war has been forced upon the country by the disunionists of the southern States now in revolt against the constitutional government and in arms around the capital; that in this national emergency Congress, banishing all feeling of mere passion or resentment, will recollect only its duty to the whole country; that this war is not prosecuted upon our part in any spirit of oppression, nor for any purpose of conquest or subjugation, nor purpose of overthrowing or interfering with the rights or established institutions of those States, but to defend and maintain the supremacy of the Constitution and all laws made in pursuance thereof, and to preserve the Union, with all the dignity, equality, and rights of the several States unimpaired; that as soon as these objects are accomplished the war ought to cease.”
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Sixth:
· Did the southern States have lawful governments before the enactment of the "Reconstruction Acts?"
·	When a freely associated compact State of the united States of America is declared to have an unlawful civil government by Congress and is placed under "Military Law" - is that State a "State" as that term is used in U.S. Const., V:1:1?
·	When a freely associated compact State of the united States of America is placed under "Military Law" by the Congress - do those States have a Republican form of government as they are to be guaranteed under U.S. Const., IV:4:1?
·	Does Congress have the authority to substitute the Republican form of government of a freely associated compact State of the united States of America with another form of government for the purpose of compelling ratification of an Amendment to the Constitution for the United States?
·	If Congress has the "textually demonstrable commitment" and thus has the exclusive and plenary powers to declare the southern States to have unlawful civil governments - why did Congress find the need to submit the "Reconstruction Acts" to the President of the United States for his signature, a procedure that is governed by U.S. Const., I:7:2?
With the United States Supreme Court's Dred Scott v. Sanford, /41 ruling that a Negro had no rights under the Constitution for the United States to either obtain rights of citizenship or rights of suffrage; the "Reconstruction Acts" of 1867 fails on the following grounds:
·	The "Reconstruction Acts" granted the Negroes of the southern States the rights of holding public office of Legislator and thus the U.S. Congress granted the Negro population the status of "citizen" BEFORE the Fourteenth Amendment was proclaimed to be an Amendment to the United States Constitution. /42
41/ 60 U.S. 405 42/ THIRTY-NINTH CONGRESS, SESS. II, Ch. 153 at Section 5 29 

Seventh:
·	The "Reconstruction Acts" granted the Negroes of the southern States the rights of "suffrage" BEFORE the Fifteenth Amendment was proclaimed to be an Amendment to the United States Constitution. /43
·	[The Fifteenth Amendment is a formal declaration by the Congress of the United States that the suffrage provisions within the Reconstruction Acts of 1867 are unconstitutional].
The "Reconstruction Acts" also fails on the following grounds:
·	The Congress of the United States granted authority to "Military Districts" of the United States to ratify Amendments to the United States Constitution in violation of U.S. Const., Article V. /44
·	Denied the southern States representation in Congress in violation of Paragraph Two of Article V of the Articles of Confederation. /45
·	Denied the people of the southern States the privilege of holding an “Office of Trust” if they	were	excluded	under	the	provisions	of	the	Fourteenth Amendment BEFORE the Fourteenth Amendment was proclaimed to be an Amendment to the United States Constitution. /46
·	Denied the people of the southern States the rights of "suffrage" unless they were qualified under the Third Article of the Fourteenth Amendment BEFORE the Fourteenth	Amendment	was proclaimed to be an Amendment to the United States Constitution. /47
43/ THIRTY-NINTH CONGRESS, SESS. II, Ch. 153 at Section 5 44/ THIRTY-NINTH CONGRESS, SESS. II, Ch. 153 at Section 5 45/ THIRTY-NINTH CONGRESS, SESS. II, Ch. 153 at Section 5 46/ THIRTY-NINTH CONGRESS, SESS. II, Ch. 153 at Section 5 47/ THIRTY-NINTH CONGRESS, SESS. II, Ch. 153 at Section 6
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·	The "Reconstruction Acts" fails as Congress had no Constitutional authority to create governments within a freely associated compact State of the united States of America that consisted of "Aliens." /48

Eighth:
William H. Seward, as Secretary of State, expressed doubt as to whether three-fourths of the required States had ratified the Fourteenth Amendment (as shown by his Proclamation of July 20, 1868. /49)	
Promptly; on July 21, 1868, a Concurrent Resolution /50	was adopted by the Senate and House of Representatives declaring that three-fourths of the several States of the Union had ratified the Fourteenth Amendment. That Concurrent Resolution; however, was not submitted to the President of the United States for his approval as required by U.S. Const., I:7:3 and it included purported ratifications by the unlawful puppet legislatures of five (5) States (Arkansas, North Carolina, Louisiana, South Carolina, and Alabama) which had previously rejected the Fourteenth Amendment. /51
This Concurrent Resolution assumed to perform the function of the Secretary of State in whom Congress (by Act of April 20, 1818) had vested the function of issuing such Proclamation declaring the ratification of Constitutional Amendments.
48/ Negroes are Aliens [Dred Scott v. Sanford, 60 U.S. 405] 49/ 15 Stat. 76 50/ House Journal, 40th Congress, 2nd. Sess. pg. 1126
51	/ “Whereas the legislatures of the States [naming them] being three fourths and more of the several States of the Union, have ratified the fourteenth article of amendment to the Constitution of the United States, duly proposed by two thirds of each House of the Thirty-ninth Congress; therefore,
“Resolved by the Senate (the House of Representatives concurring,) That said fourteenth article is hereby declared to be a part of the Constitution of the United States, and it shall be duly promulgated as such by the Secretary of State”
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The Secretary of State bowed to the action of Congress and issued his Proclamation on July 28, 1868 /52	in which he stated that	he was acting under the mandate	of the Congressional Act of July 21, 1868:
“Now, therefore, be it known that I, William H. Seward, Secretary of State of the United States, in execution of the aforesaid act, (April 20, 1818) and of the afore-said concurrent resolution	of the 21st	of July, 1868, and in conformance thereto, do hereby direct the said proposed amendment (Fourteenth Amendment) to the Constitution of the United States to be published in the newspapers authorized to promulgate the laws of the United States, and I do hereby certify that the said proposed amendment has been adopted in the manner hereinbefore mentioned by the States specified in the said concurrent resolution, namely [naming them]; the States thus specified being more than three fourths of the States of the United States. . . . “
·	In regard to the Concurrent Resolution of July 21, 1868 - By what authority did the Congress rely upon to make a determination as to what States ratified the Fourteenth Amendment?
·	As the power to ratify Amendments to the Constitution for the United States is with the several States of the Union, by what authority did the Secretary of State, William H. Seward, rely upon to declare that the Concurrent Resolution of July 21, 1868 was an “Official Notice” of ratification?
52/ 15 Stat. 708
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·	In regard to the Concurrent Resolution of July 21, 1868 - By what authority did the Congress rely upon to perform the function of the Secretary of State in whom Congress (by Act of April 20, 1818) had vested the function of issuing Proclamations declaring the ratification of Constitutional Amendments?
·	In regard to the Concurrent Resolution of July 21, 1868 - By what authority did the Congress rely upon to declare that the Secretary of State shall issue forth the Proclamation of Ratification of July 28, 1868 /53 when the Concurrent Resolution of July 21, 1868 was never submitted to the President of the United States for his approbation as required by the U.S. Constitution?
·	Within the	Proclamation of	Ratification of July 20, 1868	/54  U.S. Secretary	of State, William H. Seward, expressed reservations as to the legitimacy of the governments of those southern States that were under the military government of the United States and what were his responsibilities in making legal determinations regarding the ratification votes of those States. The question must be asked: “Who has the authority to make legal determinations regarding the ratification of Amendments to the Constitution for the United States?”
The questions presented needs to be answered and without answers, the declared ratification of the Fourteenth Amendment must be found "ultra vires" and void "ab initio."
53/ 15 Stat. 708 54/ 15 Stat. 76
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·
The federal	Courts of Coleman v. United States, /55 United	States v. Stahl /56 and Epperly et.al. v. United States /57 have declared that all issues pertaining to amending of the U.S. Constitution are “political questions” for Congress or the States to address.	As the Congress of the United States of America on several occasions over the past 100 years -refused- to address the	questions presented,	the Congress has	taken	the position that under Article V /58 of the Constitution for the United States of America and Article X /59 of the Bill of Rights, the legislatures of the States have the "textually demonstrable constitutional commitment of the issues." It is THE PEOPLE IN A CONSTITUTIONAL CONVENTION OR THE	LEGISLATURES OF THE SEVERAL STATES	THAT HA VE	THE AUTHORITY TO DETERMINE IF AN AMENDMENT HAS BEEN ADOPTED IN ACCORDANCE TO THE PROVISIONS OF THE CONSTITUTION.
////// ////// //////
55/ 307 U.S. 433 (1939)
56/ 792 F.2d 1438 (9th Cir. 1986)
57/ [Ak. Dist. Ct. J90-010], [U.S. Ct. App. 9th Cir. 91-35862], [U.S. Supreme Ct. 93-0170]
58	/ ". . . shall be valid to all intents and purposes, as part of this Constitution, when ratified by the legislatures of three-fourths of the several states, or by conventions thereof, . . ."
59	/ "The powers not delegated to the United States by this Constitution, nor prohibited by it to the states, are reserved to the states respectively, or to the people."
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