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Imagine, imagine you are a real estate broker, you are standing in the driveway of this

beautiful new listing. Right. A totally standard scenario.

Exactly. And your client turns to you and asks a completely normal everyday question like, is
this neighborhood safe for my kids? Which happens all the time. All the time.

But if you just simply answer yes, you might actually trigger a federal discrimination lawsuit.
Yeah. Wild.

But then, you know, if you try to overcorrect and just refuse to answer them at all, you
might lose the client entirely and still somehow run afoul of new state regulations. It really is
the central paradox of the industry right now. It is.

So today we are looking at the massive 2026 shifts that have turned these everyday client
interactions into absolute legal landmines for real estate professionals. Because the rules of,
you know, what you can and cannot say, they're undergoing a really profound
transformation. And since April is Fair Housing Month, this is really the perfect time for a
recap and just a critical look at the current state of fair housing.

The mission of the topic today is basically to act as your ultimate shortcut. We know you're
busy, so we are breaking down these complex shifts. Because whether you are a managing
broker auditing your entire policy manual or, you know, a brand new agent trying to
navigate client questions without creating liability, you need a framework.

Right. This discussion will give you the exact framework you need to advocate for your
clients in the best way possible moving forward. And we have a really robust stack of
sources for our discussion today.

Yeah, we do. We are pulling from a brand new Dear Colleague letter issued straight from
HUD, plus the 2026 Colorado real estate legislative updates from Otis and Bedingfield. And
we also have some crucial broker guidance from Apex Real Estate School.

Right. Okay, let's unpack this. To understand where we are going, we really have to start
with the massive regulatory pullback happening at the federal level with HUD.

Yeah, it's a huge shift. The sources point to a fundamental move away from something
called the disparate impact standard. And, you know, for those who aren't deeply
entrenched in fair housing case law, how did disparate impact actually function
mechanistically? So historically, disparate impact was the primary lens through which HUD
enforced the Fair Housing Act.

Okay. It meant that a housing provider, whether that's a landlord or a brokerage, could be
held liable for discrimination, even if their policies were completely neutral on paper. Wait,
really? Even with zero intent? Even with absolutely zero intent to discriminate.

So it wasn't about malice at all. It was strictly about the mathematical outcome. Precisely.



Let's look at a concrete example to make it clear. Yeah, let's do that. Imagine a property
management company institutes a policy that says we will not rent to anyone who has a
prior arrest record, regardless of conviction.

Okay, so on its face, that applies to every single applicant equally. Right. However, under the
disparate impact standard, HUD would look at the statistical data.

They would see that demographically, arrest rates disproportionately affect minority
populations. | see. Therefore, HUD would argue that this facially neutral policy creates a
discriminatory outcome, a disparate impact, and they would penalize the housing provider.

Which means brokers and landlords spent years designing their policies specifically to avoid
these disproportionate statistical outcomes. Exactly. But the new directive, which is driven
by Executive Order 14281, flips that entirely.

It's a complete 180. It really is. HUD is fundamentally changing its enforcement philosophy.

They are abandoning the disparate impact standard and prioritizing clear, intentional
discrimination. So they're looking for bad actors now. Right.

The new underlying legal philosophy argues that equal treatment under the law guarantees
equality of opportunity, but not necessarily equality of outcomes. Okay, so if a policy is
consistently applied and isn't intentionally designed to discriminate, the federal government
is effectively stepping back. Yeah, they are stepping back from treating it as a fair housing
violation.

They aren't just changing their philosophy, though. The sources show HUD went into the
archives and formally withdrew several of their previous interpretive guidance documents.
They did.

These were the actual memos brokers relied on for complex gray areas situations, like how
to evaluate criminal records, how to navigate limited English proficiency, and those
complicated rules surrounding assistance animals. Yeah, HUD essentially shredded the
federal how-to guides for all these topics. Wait, so if HUD just removed the safety rails and
retracted their guidance, doesn't that make it the Wild West for brokers? It definitely feels
that way.

It sounds like playing a highly competitive game where the referee suddenly decides to stop
calling technical fouls. What's fascinating here is that on the surface, a broker might hear
that HUD is stepping back and think, great, less federal oversight, less paperwork. Right, a
huge relief.

But the reality is the exact opposite. The Fair Housing Act of 1968 has not been repealed.
The statute is still the law of the land.

So the law is still on the books. But HUD refuses to issue interpretive guidance on how to
follow it. Exactly.

Brokers are just flying blind. Because HUD isn't issuing clear, predictable rules, you no longer
have a safe harbor. Oh, wow.



In the past, if a tenant sued you, you could point to a HUD memo and say, look, | followed
the federal agency's exact guidance. And now that defense is just gone. It's completely
gone.

HUD is leaving the interpretation of these complex gray areas entirely up to the courts.
Meaning unpredictability has actually increased. Significantly.

Yeah. You are now much more vulnerable to private litigation. A tenant can take you
straight to court.

And some unpredictable local judge will decide if your neutral policy violated the Fair
Housing Act. That feels like a massive increase in day-to-day risk. And, you know, while the
federal referee might be putting their whistle away, the state referee in Colorado is doing
the exact opposite.

Yeah, the hierarchy of compliance for a Colorado broker has completely inverted. Because
you can't rely on federal standards as a shield anymore. Right.

So you must rigorously ground your compliance in state law. The Colorado Anti-
Discrimination Act, known as CADA, is strictly enforced. And it covers a lot more brown,
right? It does.

It covers significantly more protected classes than federal law, like source of income, sexual
orientation, and gender identity. So while the federal government is deregulating, Colorado
is aggressively legislating. Let's dig into the 2026 updates from Otis and Bedingfield.

There are some major changes. Yeah, brand new laws that just took effect that
mechanistically change how brokers handle pricing and tenant screening. First up is House
Bill 25-1090.

Ah, yes. The Pricing Transparency Law. This is commonly referred to as the Junk Fee Bill, and
it directly targets how properties are advertised and leased.

Okay, let's run a scenario on how this works in practice. Say a property manager represents
a landlord, and they want to advertise a rental unit for $2,000 a month. Okay.

But historically, when a tenant shows up to sign the lease, they find out they also have to
pay a $30 mandatory trash fee, a $50 payment portal fee, and a $20 package locker fee.
Which is incredibly frustrating for renters. Right.

But HB 25-1090 mechanistically stops that practice entirely. It does. The law now mandates
that all mandatory fees must be included in a single combined conspicuous advertised price.

So in that scenario, the property manager cannot advertise the unit for $2,000. No, they
cannot. They must advertise it for $2,100.

The state is demanding absolute predictability for the renter before they ever submit an
application. It completely eliminates the bait and switch. Exactly.



And additionally, this law strictly limits the ability of landlords to mark up third party
services for a profit. Wow. Okay, then we have HB 25-1236, which focuses on expanding
access to housing.

This one is really a game changer for tenant screening. Yeah, it fundamentally alters the
process by prohibiting landlords from requiring a credit history report or using a credit score
if the applicant is receiving a housing subsidy. Like a Section 8 voucher.

Right. This specific law is a fascinating example of state law stepping in where federal
disparate impact rules used to operate. How so? Well, think about the mechanism of a
credit score.

For many applicants receiving housing subsidies, their income is literally guaranteed by the
government. Right. The voucher pays the rent.

Exactly. Yet landlords historically used low credit scores as a proxy barrier to deny them
housing, effectively screening them out before even considering the guaranteed voucher. So
Colorado is legally removing that barrier for this specific class of subsidized applicants.

Precisely. So it's like having two bosses giving conflicting instructions. The federal boss says,
hey, relax the paperwork, but the state boss says tighten it up immediately.

Yeah, and obviously as a broker, you have to follow the stricter boss, right? You do. Yeah.
Because HUD has backed off, state regulators, namely the Colorado Civil Rights Division and
local fair housing partners are now the primary drivers of enforcement.

They're the ones knocking on your door. Exactly. They are the entities auditing your files and
taking complaints.

Therefore, your business practices must default to the most conservative fair housing
protective standard based entirely on CADA and local municipal ordinances. Dealing with
conflicting state and federal directions is tricky enough, but it gets even more complicated
when clients start asking direct questions about neighborhoods. Yes, the driveway
conversations.

Right. Which brings us to the brand new Dear Colleague letter that HUD just sent to the real
estate industry, specifically including NAR. This letter addresses one of the most persistent
dilemmas for agents, how to handle direct client questions about neighborhood crime rates
and school quality.

Before we look at the new letter, we really need to set the context of what brokers have
been dealing with for the last few years. Definitely. According to the sources, during
previous administrations, major real estate brokerages and lifting platforms heavily
discouraged or completely restricted agents from sharing any neighborhood crime or school
information.

And to be clear for our listeners, we aren't taking a political stance here at all. We are simply
reporting what the sources outline regarding this historical shift. Right.



Exactly. We're just conveying the information. The sources note that those previous
restrictions were driven by a push to implement diversity, equity and inclusion initiatives.

The operating philosophy was that sharing crime statistics or school ratings was inherently
discriminatory because those data points often reflect historical patterns of segregation and
redlining. But this new HUD letter completely reverses that stance. Completely.

HUD is officially declaring that real estate professionals do not violate the Fair Housing Act
by sharing objective neighborhood crime rates and school quality data. They stated that
Americans shouldn't be left in the dark about vital facts when making the biggest purchase
of their lives. So the federal government is explicitly saying that sharing this data
consistently and without discriminatory intent is perfectly lawful.

That's what the letter says. Here's where it gets really interesting, though, because on the
surface, this sounds like a free pass. It really does.

It sounds like HUD is telling agents, hey, talk about the local crime rate all you want. But the
legal complexity is actually massive. It's very dangerous.

The sources bring up the Supreme Court case Meyer v. Hawley, which established the
concept of vicarious liability in real estate. Can you break down the actual mechanics of that
case? Because it is terrifying for a managing broker. It is the stuff of nightmares for a
managing broker.

Meyer v. Hawley is a foundational fair housing case. In short, an independent contractor
real estate agent working under a corporate brokerage discriminated against an interracial
couple. The couple sued not just the agent, but the managing broker and the corporate
entity itself.

Even if the broker wasn't there. Exactly. The Supreme Court ultimately had to decide if the
corporation was vicariously liable for the discriminatory actions of its associate, even if the
managing broker wasn't present and had absolutely no direct knowledge of the event.

And the court held that, yes, under traditional agency principles, the brokerage is totally on
the hook. They are on the hook. This is why the new head letter is a double-edged sword.

Yes, the data itself is lawful to share. The act of providing information is fine. Right.

But how your agent shares it, the context they provide, and the subjective interpretation
they add that is where the liability lies. It's like being handed a live wire. Sure, HUD says
you're allowed to hold it, but it still might shock you and your entire brokerage if you handle
it wrong.

That is a perfect analogy. If an agent misspeaks in the driveway, the managing broker is the
one facing the lawsuit. So the mandate really hasn't changed.

You must never steer a client and you must never interpret the data on their behalf. Never.
Let's get incredibly practical here and break down the specific do's and don'ts from the
guidance so our listeners know exactly how to handle these conversations safely.



Let's do it. Let's start with the high-risk behavior that absolutely must be avoided. The core
rule is to avoid any subjective interpretation.

You should never say things like, you know, this area has better schools for families like
yours. Oh, wow. Families like yours.

Yeah. That phrase is a massive red flag. It implies you are steering them based on familial
status, race, or religion.

What about safety, though? That is arguably the most common question buyers ask. You
cannot give a subjective opinion on safety. Never say that neighborhood isn't very safe or
you'd feel more comfortable here.

Because safe and comfortable are subjective. Exactly. They mean drastically different things
to different people.

More importantly, those specific terms have historically been used as coded language to
illegally steer buyers away from certain demographic areas. So if an agent is prohibited from
offering an opinion on safety or comfort, but HUD explicitly says it is lawful to share the
data, what is the actual script? What is the safe approach? The safest approach is to act
exclusively as a conduit for objective, factual information generated by third-party sources.
When a client asks if a neighborhood is good for their kids, your response should be, | can't
advise on that, but here are some objective resources for you to review.

And then you step entirely out of the decision-making process. Entirely out. You provide the
links to objective school rating sites.

You provide the link to the local police department's crime data sources. Your responsibility
is to hand them the facts and let the clients draw their own conclusions based on the facts
that they personally care about. You provide the data.

They make the decision on where they want to live. So what does this all mean? How does a
broker actually protect themselves this year? We have federal rules shifting to courts, state
rules adding strict mandates, and client conversations carrying vicarious liability. It's a lot to

juggle.

It is. Well, the experts at Apex Real Estate School have laid out a critical action checklist that
every broker should implement immediately. What's the first step? The first step is to audit
your written policies.

You must read through your brokerage manual and ensure every single policy uses
completely neutral language. Okay, so scrubbing out old references. Yeah, you need to
scrub out any references to the old, withdrawn HUD guidance and replace it with language
that directly points to compliance with the Colorado Anti-Discrimination Act.

Because if the state is the primary auditor, your manual needs to reflect state law. Exactly.
What is the next operational step? Standardizing your client intake processes.

Every single buyer, seller, and tenant must be treated exactly the same. Give me an example
of that. If your policy requires one rental applicant to provide three months of bank



statements to prove income, you must require three months of bank statements from every
applicant.

No exceptions. No exceptions. Inconsistency in your process is exactly what breeds
discrimination complaints and invites state audits.

But if you do get audited, or worse, if a private litigant takes you to court because the
federal safe harbors are gone, your word isn't going to be enough. I'm assuming the final
step is about proof. Meticulous documentation is your absolute best defense.

Because you are now operating in a highly litigious environment, you need an airtight paper
trail. So writing everything down. Yes.

You must document objective reasons for showing, or not showing, properties. If a client
asks to see a specific house and you don't show it to them, your file needs to state
objectively why. Like client budget was $400,000, house was listed at $500,000.

Exactly. You cannot rely on memory. Document everything factually.

And speaking of preparation, | want to jump in here and remind our listeners, specifically all
the realtors joining our discussion, that you must remember the two-hour fair housing
training requirement. Very important reminder. Yes.

This is mandatory. And it now runs in the exact same three-year cycle as your ethics
requirement. You have to stay current on this material, because as we've explored today,
the regulatory landscape is shifting dramatically.

It is definitely not a static subject. Fair housing requires constant, active engagement from
every level of a real estate business. Let's recap the journey of our discussion today.

We started by exploring the paradox of HUD's federal shift. Right. They are moving away
from disparate impact and focusing on intentional discrimination.

But by withdrawing their interpretive guidance, they've actually decreased predictability
and increased litigation risk for brokers. We then examined how Colorado is filling that
regulatory void by enforcing CADA strictly. And we walked through the mechanisms of the
new 2026 state laws, like banning hidden junk fees and protecting subsidized tenants by
prohibiting credit scores in the screening process.

And finally, we tackled the complexities of the new HUD letter regarding neighborhood
data. Right. We learned that while objective data sharing is lawful, cases like Meyer v.
Hawley prove that vicarious liability is a massive risk.

Brokers must protect themselves by using objective third-party sources and avoiding any
subjective steering. Absolutely. A quick note before we wrap up.

If anyone listening is looking to fulfill that required two-hour fair housing course and wants
one that is focused specifically on Colorado, you can find exactly what you need at Apex
Real Estate School. It really is the most effective way to ensure your practices are aligned
with the new reality. Definitely.



But before we sign off, | want to leave our listeners with one final, broader question to mull
over. Oh, | always appreciate a good thought experiment. What should we be thinking
about? Well, we noted earlier that HUD is leaving the interpretation of fair housing gray
areas to the courts.

Right. This is actually compounded by the recent Supreme Court Loper-Bright decision,
which effectively ended judicial deference to federal agencies. Oh, wow.

Historically, a judge would defer to how an agency like HUD interpreted a complex law, but
now the courts decide for themselves. Right. They don't have to listen to the agency.

Exactly. So if federal agency guidelines no longer automatically dictate how laws are
interpreted and complex issues like disparate impact are entirely in the hands of the
judiciary, could a single unpredictable ruling by a local Colorado judge on a routine tenant
screening dispute suddenly rewrite the entire compliance playbook for every single broker
in the state overnight? That is a staggering implication. It means the law isn't just what's
written in the textbook or the state statutes anymore.

It's whatever happens in the courtroom tomorrow. Which reinforces exactly why you have
to stay conservative, document every interaction objectively, and rely on third-party data.
Thank you so much for joining our discussion today.

Stay curious, keep your compliance manuals updated, and keep advocating for your clients
in the best, safest way possible.
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