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DECLARATION
OF COVERANTS, CONDITIONS AND RES
' FOR
THE FIFTH GREEN

THIS DECLARATION is made on the 2 day of _AycpsT,
1987, by Boulders Malouf Bros. Partnership, an Arizona general
partnership (the "Declarant").

ARTICLE 1
DEFINITIONS

As used in this Declaration, the following capital-
ized terms shall have the meanings set forth in this Article:

, 1.1. "Annexable Property"” means any real property
adjacent to or in the vicinity of the real property described
on Exhibit A attached hereto, the fee title of which is now or
hereafter vested in the Declarant, together with all buildings
and other Improvements located thereon .and all easements,
rights and privileges appurtenant thereto.

1.2, "Architectural Committee" means the committee

established by the Board pursuant to Section 3.4 of this Dec~
laration. '

1.3. “"Architectural Committee Rules" means the ruies
adopted by the Architectural Committee.

1.4. "Articles" means the Articles of Ihcorporation
of the Association which have been or will be filed in the
Office of the Corporation Commission of the State of Arizona,
as said Articles may be amended from time to time.

1.5. "Assessments"” means the annual and special
assessments levied and assessed against each Lot pursuant to
Article 4 of this Declaration.

1.6. "Assessment Lien" means the lien granted to the
Association by this Declaration to secure the payment of
Assessments and all other amounts payable to the Association
under the Project Documents,

1.7. "Association" means the Arizona nonprofit cor-
poration to be organized by the Declarant to administer and en-
force the Project Documents and to exercise the rights, powers
and duties set forth therein, and its successors and assigns.
Declarant intends to organize the Association under the name of
"The Fifth Green Owners Association," but if such name is not

-] -
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available, Declarant may organize the Association under such
other name as the Declarant deems appropriate.

1.8, "Association Rules” means the rules and regu-
lations adopted by the Association, as the same may be amended
from time to time.

1.9. "Board" means the Board of Directors of the
Association. :

1.10. "Bylaws"” means the bylaws of the Association,
as such bylaws may be amended from time to time.

1.11. "Common Area"” means (i) the real property and
all Improvements located thereon, identified on the Plat as
Tracts B through W, inclusive, (ii) the real property, and all
Improvements located thereon, described on Exhibit B attached
to this Declaration, and (iii) all real property, and all
Improvements located thereon, conveyed .to, and accepted by, the
Association for the common use and enjoyment of the Owners.

1.12. "Declarant" means Boulders Malouf Bros. Part-
nership, an Arizona general partnership, its successors and any
person or entity to whom it may expressly assign any or all of
its rights under this Declaration.

1.13. "Declaration" means this Declaration of Cove-
nants, Conditions and Restrictions, as it may from time to time
be amended. ’

1,14. "First Hortgage“‘means any mortgage or deed of
trust on a Lot which has priority over all other mortgages or
-deeds of trust on the same Lot.

1.15. "First Hortgagee“ means the holder of any First
Mortgage. : .

1.16. "Improvement" means  buildings, flagpoles,
roads, driveways, parking areas, fences, walls, rocks, hedges,
pPlantings, planted trees and shrubs, and all other structures
or landscaping improvements of every type and kind.

: 1.17. "Lot"™ means any parcel of real property desig-
‘nated as a Lot on the Plat and, where the context indicates or
.regquires, includes the Residential Unit and all other Improve-
ments situated on the Lot.

1.18. “Master Association" means Owners Association
of Boulders Carefree, an Arizona nonprofit corporation, organ-
lzed pursuant to the provisions of the Master Declaration.
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1.19, "Master Declaration" means the Master Declara-
tion of Covenants, Conditions and Restrictions for The Boulders
Carefree recorded as Instrument No. 85-464536, Maricopa County,
Arizona, as such Declaration may be amended from time to time.

1.20. "Member" means any person, corporation, part-
nership, joint venture or other legal entity who is a member of
the Association.

1.21. "Owner" means the record owner, whether one or
more persons or entities, of beneficial or equitable title (ang
legal title if the same has merged with the beneficial or equi-
table title) to the fee simple interest of a lLot. Owner shall
not include (i) persons or entities having an interest in a Lot
merely as security for the performance of an obligation, or
(ii) a lessee or tenmant of a Lot. Owner shall include a pur-
chaser under a contract for the conveyance of real property, a
contract for deed, a contract to convey, an agreement for sale
or any similar contract through which a seller has conveyed to
a purchaser equitable title in a Lot under which the seller is
obligated to convey to the purchaser the remainder of seller's
title in the Lot, whether legal or eguitable, on payment in
full of all monies due under the contract. Owner shall not in-
clude a purchaser under a purchase contract and receipt, escrow
instructions or similar executory contracts which are intended
to control the rights and obligations of the parties to the
executory contracts pending the closing of a sale or purchiase
.transaction. 1In the case of Lots the fee simple title to which
ig vested in z trustee pursuant to Arizona Revised Statutes,
Section 33-801, et seq., the trustor under the deed of trust
shall be deemed to be the Owner. In the case of Lots the fee
simple title to which is vested in a trustee pursuant to a sub-
division trust agreement or similar agreement, the beneficiary
of such trust who is entitled to possession of the trust prop-
erty shall be deemed to be the Owner. '

1.22, "Person" means a natural person, corporation,
business trust, estate, trust, partnership, association, joint
venture, goveranment, governmental subdivision or agency or
other legal or commercial entity.

1.23. "Plat" means the plat of The Fifth Green
recorded with the County Recorder of Maricopa County, Arizona,
in Book 313, page 6, and all amendments and corrections there-
to, and any recorded plat of all or any portion of the Annex-
able Property which is annexed by the Declarant pursuant to
Section 2.2 of this Declaration, and all amendments or correc-
tions thereto.
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1.24. "Project Documents" means this Declaration and
the Articles, Bylaws, Association Rules and Architectural Com-
pittee Rules.

1.25. “"Property" or "Project" means the real property
described on Exhibit A attached to this Declaration and all
real property subsequently annexed by the Declarant pursuant to
gection 2.2 of this Declaration together with all buildings and
other Improvements jocated thereon and all easements, rights
and privileges appurtenant thereto.

1.26. "Purchaser™ means any Person other than the De-
clarant, who by means of a voluntary transfer becomes the Owner
of a Lot except for {i) an Owner who purchases a Lot and then
leases it to the Declarant for use as a model in connection
with the sale of other Lots or (ii) an Owner who, in addition
to purchasing a Lot, is assigned any or all of the Declarant's
rights under this Declaration.

1.27. "Residential Unit" means any building, or por-
tion of a building, situated upon a Lot and designed and in-
tended for independent ownership and for use and occupancy as a
residence by a Single Family.

o 1.28. "Single Family" means & group of one or more
~ persons each related to the other by blood, marriage or legal
adoption, or a group of persons not all so related, together

with their domestic servants, who maintain a common househeld
in a dwelling.

'1.29. "Visible From Neighboring Property" means, with
respect to any given object, that such object is or would be
visible to a person six feet tall, standing on any part of such
‘neighboring property at an elevation no greater than the eleva-
tion of the base of the object being viewed.
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ARTICLE 2
PLAN OF DEVELOPMENT

2.1. Property 1Initially Subject to the Declara-
tion. This Declaration is being recorded to establish a gen-
eral plan for the development and use of the Project in order
to protect and enhance the value and desirability of the Pro-
ject. All of the property within the Project shall be held,
sold and conveyed subject to this Declaration. By accephtance
of a deed or by acquiring any interest in any of the property
subject to this Declaration, each person or entity, for himself
or itself, his heirs, personal representatives, successors,
transferees and assigns, binds himself, his heirs, personal re-
presentatives,  successors, transferees and assigns, to all of
the provisions, restrictions, covenants, conditions, rules, and
regulations now or hereafter imposed by this Declaration and
any amendments thereof. In addition, each such person by so
doing thereby acknowledges that this Declaration sets forth a
general scheme for the development and use of the Property and
hereby evidences his interest that all the restrictions, condi-
tions, covenants, rules and regqulations contained in this Dec-
laration shall run with the land and be binding on all subse-
quent and future Owners, grantees, purchasers, assignees, les-
sees and transferees thereof. FPurthermore, each such person
fully understands and acknowledges that this Declaration shall
be mutually beneficial, prohibitive and enforceable by the
Association and all Owners. Declarant, its successors, assigns
and grantees, covenants and agrees that the Lots and the mem-
bership in the Association and the other rights created by this
Declaration shall not be separated or separately conveyed, and
each shall be deemed to be conveyed or encumbered with its
respective Lot even though the description in the instrument of
conveyance or encumbrance may refer only to the Lot.

2.2, Right of Annexation.

(A} The Declarant hereby expressly reserves
the right, until seven (7) years from the date of recording of
this Declaration, to annex and subject to this Declaration,
without the consent of any Owner, all or any portion of the
Annexable Property. The annexation of all or any portion of
the Annexable Property shall be accomplished by the Declarant
recording with the County Recorder of Maricopa County, Arizona,
'a Declaration of Annexation stating (i) the legal description
of the Annexable Property being annexed; and (ii) a description
of any portion of the Annexable Property being added which will
be Common Area. No annexation of all or any portion of the
Annexable Property shall be effective unless approved in writ-
ing by the owner of fee title of the property being annexed.

e
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{B) Any portion of the Annexable Property
annexed pursuant to this Section shall not become irrevocably
annexed to the Project until the date on which the first Lot
within the annexed portion of the Annexable Property is convey-

a- ed to a Purchaser. If any Declaration of Annexation recorded
- pursuant to this Section divides the portion of the Annexable
&r Property being annexed into separate phases, then esach phase of
o~ : the property being annexed shall not become irrevocably annexed
3, to the Project until the date on which the first Lot within
ce such phase is conveyed to a Purchaser. :

" :

L¥ (C) The Declarant shall have the right to

amend any Declaration of Annexation recorded pursuant to this -
Ssection to change the descéription of phases within the property

yE _ being annexed except that the Declarant may not change any por-

4 : tion of. the Annexable Property which has already become

§ : irrevocably annexed to the Project.

o . : (D) At any time prior to the date which is
a _ seven (7) years after the recording of this Declaration, the

4 Declarant may withdraw from the Project any part of the Annex-

- able Property which has not been irrevocably annexed to the
Project pursuant to the provisions of this Section. Any such
withdrawal of property from the Project shall be accomplished

by the recording with the County Recorder of Maricopa County,
Arizona, of a Declaration of Withdrawal describing the portion 1
of the property being withdrawn. Upon the recording of any

such Declaration of Withdrawal, that portion of the Annexable
Property described in the Declaration of Withdrawal shall no
longer be part of the Project or subject to the Declaration.

£

P B

(E) The voting rights of the Owners of Lots
annexed pursuvant to this Section shall be effective as of the
date the Declaration of Annexation is recorded. The Lot
Owners' obligation to pay Assessments shall commence as provig=-
ed for in Section 4.7 of this Declaration. ~

el hda VR

.(F) The Annexable Property may be added as a
whole at one time or in one or more portions at different
times, or it may never be added, and there are no limitations

; ~ upon the order of addition or the boundaries thereof. The
property annexed into the Project need not be contiguous, and
the exercise of the right as to any portion of the Annhexable
Property shall not bar the further exercise of the right of
annexation as to any other portions of the Annexable Property.

{G) There are no limitations on the locations
or dimensions of improvements to be located on the Annexable
Property. No assurances are made as to what, if any, further
improvements will be made by Declarant on any portion of the
Annexable Property.

-y -
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({E) Declarant makes no assurances as to the
exact number of Lots which shall be added to the Project by
annexation of all or any portion of the Annexable Property.

2.3. Disclaimer of Representations. Declarant makes
no representations or warranties whatsoever that (i) the Pro-
ject will be completed in accordance with the plans for the
Project as they exist on the date this Declaration is recorded;
{ii) any part of the Annexable Property will be subjected to
the Declaration; (iii) any Property subject to this Declaration
will be committed to or developed for a particular use or for
any use; or (iv) the use of any Property subject to this Decla-
ration will not be changed in the Ffuture. In addition,
although a guardhouse will be constructed on the private street
leading into the Project, the Declarant makes no representa-
tions or warranties that a guard service will be provided or,
if guard service is provided, that it will be provided during
any particular hours or will be continued in the future.
Nothing contained in this Declaration and nothing which may be
represented to a Purchaser by real estate brokers or salesmen
representing the Declarant shall be deemed to create any
implied covenants or restrictions with respect to the use of
any Property subject to this Declaration or any part of the
Annexable Property. Any part of the Annexable Property which
is not annexed by the Declarant may be used by the Declarant
for any purpose whatscever.

2.4. Restriction on Liability of the Association.

The Declarant intends to construct guardhouses and/or gates at

the entrance of the Project in order to limit access and pro-

vide more privacy for the Owners and other occupants of Resgi-

dential Units in the Project. The guard gates may be activated

by a key system or some other type of activation device. Each

Owner, tenant or other resident of a Residential Unit and their

families and guests acknowledge that the guardhouse or gate may

restrict or delay entry to the Project by the police, the fire

department, ambulances and other emergency vehicles and person=

nel and that such restriction or delay on the entry by such

emergency vehicles and personnel may result in death or injury

; to an Owner, tenant or other resident of a Residential Unit or
f their families and guests. Each Owner, tenant or other resi-
dent of a Residential Unit and their families and guests agree
to assume the risk that the guard gate will restrict or delay
entry to the Project by emergency vehicles and personnel and
that such delay could result in death or bodily injury to an
Owner, tenant or other resident of a Residential Unit or their
families and guests., Neither the bDeclarant, the Association
nor any director, officer, agent or emplovee of the Declarant
or the Association shall be 1liable to any Owner, tenant or
other resident of a Residential Unit or their families or

-7 -
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guests for any death or bodily injury resulting, directly or
indirectly, from the construction, existence or maintenance of
the guard gate. Bach Owner of a Lot agrees to indemnify,
defend and hold the Declarant and the Association harmless from
any claim, liability, demand or Jjudgment arising out of any
death or bodily injury to the Owner, his tenants, or any other
person residing on his Lot or to his guests resulting, directly
or indirectly, from the construction, existence or maintenance
of the guard gate. This indemnity shall include all reasocnable
attorneys' fees and court costs incurred by the Declarant or
the Assoclation in connection with any such claim, liability,
demand or judgment.

- '

2.5, Master BAssociation. The Project is part of a
master planned community known as The Boulders Carefree. The
Project shall be subject to the terms and conditions of the
Master Declaration and the Articles of Incorporation, Bylaws
and Architectural Committee Rules (collectively, the "Master
Association Documents") of the Master Association, as such doc-
uments may from time to time be amended. Each Owner of a Lot in
the Project will be obligated to pay assessments and other
charges to the Master Association in accordance with the Master
Association Documents. All assessments and other charges due to
the Association under the Project Documents shall be in addi--
tion to the assessments and other charges payable to the Master
Association. All consents required by this Declaration of the :
Architectural Committee shall be in addition to any consents
required under the terms of the Master Declaration or the
Master Association Documents. In the event of any conflict or
inconsistency between the restrictions with respect to the use
of the Lots set forth in the Master Declaration and the
restrictions set forth in Article 4 of this Declaration, the
more restrictive provision shall control.

2.6 Golf Course Facilities. A golf course and
related facilities have 'been or are being constructed within
the master planned development known as The Boulders
Carefree, The golf course and related facilities are privately
cwned by the Declarant under the Master Declaration. No Owner
shall have any right to membership in the golf course
facilities by virtue of his ownetship of a Lot in The Fifth
Green; provided, however, that the right to use any such
facility through purchase or payment of membership or user fees
or other charges shall be available to all Owners on at least
the same basis as is available to any other member of the
public. ALL PRESENT AND FPUTURE OWNERS, OCCUPANTS OR OTHER
PERSONS AT ANY TIME PRESENT UPON OR HOLDING ANY INTEREST IN THE
PROPERTY QR ANY PORTION THEEREOF HEREBY ACKNOWLEDGE AND AGREE
TEAT THEY ARE FULLY AWARE OF THE FACT THAT THE ACQUISITION OF
PROFERTY ADJACENT TO OR IN TEE VICINITY OF A GOLF CQURSE HAS

-
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CERTAIN RISKS, INCLUDING THE RISK THAT FROM TIME TO TIME GOLF
BALLS FROM THE GOLF COURSE MAY ENTER UPON OTEER PORTIONS OF THE
PROPERTY AND THERE DO DAMAGE TO PERSONS AND PROPERTY. ALL SUCH
PERSONS ARE BEREBY ADVISED THAT THE GOLF COURSE HAS BEEN
DESIGNED TO HAVE LIMITED BUFFERS BETWEEN PLAYING AREAS AND
ADJOINING ROADWAYS AND RESIDENTIAL PROPERTIES, AND ALL SUCH
PERSONS HEREBY EXPRESSLY ASSUME SUCH RISK AND ACKNOWLEDGE AND
AGREE THAT NO CLAIM FOR ANY HARM, DAMAGE OR INJURY OF ANY KIND
CAUSED OR OCCASIONED BY GOLF BALLS OR ANY OGF THE HAZARDS
ASSOCIATED WITH TEE MAINTENANCE, OPERATION AND USE OF THE GOLF
COURSE OR TO ENJOIN THE SAME SHALL BE MADE AGAINST THE
DECLARANT, THE DESIGNERS, THE OWNER OR OPERATOR OF SUCH GOLF
COURSE, OR ANY PLAYERS THEREON OR MEMBER THEREQOF BY TEE
ASSOCIATION OR ANY OTHER OWNER OR OTHER PERSON. :
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ARTICLE 3

THE ASSOCIATION; RIGHTS AND DUTIES,
HEMBERSHIP AWND VOTING RIGHTS

3.1. Rights, Powers and Duties. The Association
shall be a nonprofit Arizona corporation charged with tHe
duties and invested with the powers prescribed by law and set
forth in the Project Documents together with such rights,
powers and duties as may be reasonably necessary to effectuate
the objectives and purposes of the Association as set forth in
the Project Documents. Unless the Project Documents speci-
fically reguire a vote of the Members, approvals or actions to
be given or taken by the Association shall be valid if given or
taken by the Board.

3.2, Board of Directors and Officers. The affairs
of the Association shall be conducted by a board of directors
and such officers and committees as the Board may elect or
appeint, in accordance with the Articles and the Bylaws., No
director, officer or employee of the Association and no member
of the Architectural Committee or any other committee appointed
by the Board shall be liable to the Association, the members or
any other person for any negligence, mistake, error or omission
in connection with the performance of his duties under the Pro-

_dect Documents except for willful misconduct or gross negllw
gence.

3.3. Agsociation Rules. The Board may, from time to
time and subject to the provisions of this Declaration, adopt,
amend and repeal rules and regulations. The Association Rules

i .- may restrict and govern the use of any area by any Owner, by
the f£amily of such Owner, or by any invitee, licensee or lessee
of such Owner except that the Association Rules may not
discriminate among Owners and shall not be inconsistent with
this Declaration, the Articles or Bylaws. Upon adoption, the
Association Rules shall have the same force and effect as if
they were set forth in and were a part of this Declaration,

3.4, Architectural Committee. The Board shall esta-
blish an Architectural Committee consisting of not less than
three (3) members to regulate the external design, appearance
and use of the Property and to perform such other functions and
duties as may be imposed upon it by this Declaration, the
Bylaws or the Board. So long as the Declarant owns any Lot or
~any part of the Annexable Property which is subject to annexa-
tion, the Declarant shall have the right to appoint and remove
- the members of the Architectural Committee. When the Declarant
. Do longer owns any Lot or any portion of the Annexable Prop-.
erty, the Board shall appoint and remove members of the Archi-
tectural Committee.
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3.5. lIdentity of Members. Membership in the Associ-
ation shall be limited to Owners of Lots. An Owner of a Lot
shall automatically, upon becoming the Owner thereof, be a mem-
ber of the Association and shall remain a member of the Associ-
ation until such time as his ownership ceases for any reason,
at which time his membership in the Association shall automati-
cally cease. ‘

3.6. Transfer of Membership. Membership in the
Association shall be appurtenant to each Lot and a membership
in the Association shall not be transferred, pledged or
alienated in any way, except upon the sale of a Lot and then
only to such Purchaser, or by intestate sucression, testa-
mentary disposition, foreclosure of mortgage of record or other
legal process. Any attempt to make a prohibited transfer shall
be void and shall not be reflected upon the books and records
of the Association.

3.7. Classes of Members. The Association shall have
two classes of membership: '

Class A, Class A members shall be all Owners,
with the exception of the Declarant until the termination of
the Class B membership, of Lots. Each Class A member shall be
entitled to one (1) vote for each Lot owned.

, Clasg B, The Class B member shall be the Dec-
larant. The Declarant shall be entitled to four (4) votes for
each Lot owned by the Declarant and four (4) votes for each Lot
subject to annexation., The Class B membership shall terminate
on the earlier of (i) when the votes entitled to be cast by
Class A members exceed the votes entitled to be cast by the
Class B member or {ii) when the Declarant notifies the Associa-~
tion in writing that it relinguishes its.Class B membership,
"whichever first occurs. Upon the termination of the (Class B
membership, the Declarant shall become a Class A member. If
the Declarant voluntarily relinquishes its Class B membership,
the Declarant may require that specified actions of the Associ-
ation or the Board, as described in a recorded instrument exe-
cuted by the Declarant relinguishing its Class B membership, be
approved by the Declarant before they become effective, but
such right shall terminate when the Class B membership would
have otherwise terminated.

3.8, Joint Ownership. When more than one person is
the Owner of any Lot, all such persons shall be Members. The
vote for such Lot shall be exercised as they among themselves
determine; but in no event shall more than one balliot be cast
‘with respect to any Lot. The vote or votes for each such Lot
must be cast as a unit, and fractional votes shall not be
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allowed. In the event that joint Owners are unable to agree
among themselves as to how their vote or votes shall be cast,
they shall lose their right to vote on the matter in gques-~
tion. If any Owner casts a ballot representing a certain Lot,
it will thereafter be conclusively presumed for all purposes
that he was acting with the authority and consent of all other
Owners of the same Lot. In the event more than one ballot is
cast for a particular Lot, none of said votes shall be counted
and said votes shall be deemed void.

3.9. Corporate Ownership. 1In the event any Lot ‘is
owned by a corporation, partnership or other association, the
corporation, partnership or association shall b® a Member and
shall designate in,writing at the time of acquisition of the
Lot an. individual who shall have the power to vote said member-
ship, and in the absence of such designation and until such
designation is made, the president, general partner or chief
executive officer of such corporation, partnership or associa-
tion shall have the power to vote the membership.

3.10. Suspension of Voting Rightg. 1If any Owner Iis
in arrears in the payment of any Assessments or other amounts
due under any of the provisions of the Project Documents for a
period of five (5) days or if any Owner violates any other pro-
vision of the Project Documents and such viclation is not cured
within ten (10) days after the Association notifies the Owners
of the violation, the Owner's right to vote as a Member of the
Association shall be suspended and shall remain suspended until
all payments, including accrued interest and attorneys' fees,
are brought current, and until any other infractions or viola-
tions of the Project Documents are cured.




ARTICLE 4
COVENANT FOR MAINTENANCE ASSESSMENTS

4.1. Creation of the Lien and Perscnal Obligation of
Assessments. The Deciarant, for each Lot owned by it, hereby
covenants, and each Owner of a Lot, by becoming the Owner
thereof, whether or not it is expressed in the deed or other
instrument by which the Owner acquired ownership of the Lot, is
deemed to covenant and agree to pay to the Association annual
assessments and special assessments. The annual and special
assessments, together with interest, costs and reasonable
attorneys' fees, shall be a charge on the land and shall be =z

continuing lien upon the Lot against which each such Assessment
" is made. Each such Assessment, together with interest, costs,
and reasonable attorneys' fees, shall also be the personal
obligation of the Owner of such Lot at the time when the
Assessment became due. The personal obligation for delinguent
Assessments shall not pass to the Owner's successors in title
unless expressly assumed by them.

4,2. Purpose of the Assessments. The Assessmenis
ievied by the Association shall be used exclusively for (i) the
upkeep, maintenance and improvement of the Common Area and the
other areas which the Association is obligated to maintain
~under this Declaration; (ii) promoting the recreation, health,

safety and welfare of the Owners and residents of Lots within
the Property; (iii) the performance and exercise by the Associ-
ation of its rights, duties and obligations under the Project
Documents, the Master Association Documents or any agreement
between the Association and the Master Association and (iv)
payment of any amount due from the Association to the Master

Aesociation.

4.3. Annual Assessment. In order to provide for the
operation -and management of the Asgociation and to provide
funds for the Association to perform its duties and obligations
under the Project Documents, including the establishment of
replacement and maintenance reserves, the Board, for each
figcal year of the Association commencing with the vyear in
which the first Lot is conveyed to a Purchaser, shall assess
against each Lot an annual assessment. The amount of ¢the
annual assessment shall be in the sole discretion of the Board
except that (i) the annual assessment must be fixed at a uni-
form rate for each Lot and (ii) the Declarant shall be obligat-
ed to pay only ten percent (10%) of the annual asgsessment
attributable to Lots owned by the Declarant until a Certificate
of Occupancy or similar permit has been issued by the appropri-
ate governmental authority for a Residential Unit on the Lot.
If a Lot ceases to qualify for the reduced ten percent (10%)
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rate of assessment during the period to which an annual assess-
ment is attributable, the assessment shall be prorated between
the applicable rates on the basis of the number of days in the
assessment period that the Lot gualified for each rate. So
long as there is a Class B membership in the Association, the
Declarant shall pay to the Association any amcunts whieh, in
addition to the annual assessments levied by the Association,
may be required by the Association in order for the Association
to fully perform its duties and obligations under the Project
Documents, including the obligation t¢ maintain adeguate
reserve accounts. The Board shall give mnotice of the anpual
assessment to each Owner at least thirty (30) days prior to the
beginning of each £fiscal year of the Association, but the
failure to give such notice shall not affect the validity of
the annual assessment established by the Board nor relieve any
Owner from its obligation to pay the annual assessment., If the
Board determines during any fiscal year that its funds budgeted
or available for that fiscal year are, or will, become inade-
quate to meet all expenses of the Association for any reason,
including, without limitation, nonpayment of Assessments by
Members, it may increase the annual assessment for that fiscal
vear and the revised annual assessment shall commence on the
date designated by the Board.

4,4, Special Assessments. In addition to the annual
assessments authorized above, the Association may levy, in any
fiscal year, a special assessment applicable to that fiscal
year only for the purpose of defraying, in whole or in part,
the cost of any construction, reconstruction, repair or
replacement of a capital improvement of the Common Area,
including fixtures and personal property related thereto, or
for any other lawful Association purpose, provided that any
such special assessment shall have the assent of Members having
at least two-thirds (2/3) of the votes entitled to be cast by
Hembers who are voting in person or by proxy at a meeting duly
called for such purpose. :

4.5. Date of Commencement of Annual Assessments; Due
Dates. Except as provided in Section 4.7 with respect to Lots
znnexed into the Project pursuant to Section 2.2 of this Decla-
ration, the annual assessments shall commence as to all Lots on
the first day of the month following the conveyance of the
first Lot to a Purchaser. The first annual assessment shall be
adjusted according to the number of months remaining in the
fiscal year of the Association. The Board may regquire that the
annual assessment be paid in installments and in such event the
Board shall establish the due dates for each installment. The
Association shall, upon demand, aund for a reasonable charge,
furnish a certificate signed by an officer of the Agssoclilation.
setting forth whether the Assessments on a specified Lot have
been paid. ‘
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4.6. Assessments on Lots Subsequently Annexed. ‘The
annual assessment for Lots annexed by the Declarant pursuant to
Section 2.2 of this Declaration shall commence on the first day
of the first month following the meonth in which the annexed
portion of the Annexable Property becomes irrevocably annexed
to the Project in accordance with Section 2.2 of this Declara-
tion, and no Assessments may be levied against any such Lot
until such time. If any Declaration of Annexation recorded
pursuant to Section 2.2 of this Declaration divides the Annex-
able Property being annexed into sepirate phases, then 'the
annual assessments for Lots annexed by 'the Declarant shall not
commence until the first day of the first month following the
month in which the phase of the Annexable Property within which
such Lot 1is located is irrevocably annexed in accordance with
Section 2.2 of this Declaration, and no Assessments may be
levied against any such Lot until such time.

4.7. Effect of Nonpayment of Assessments; Remedies
of the Association.

{A} Any Assessment, or any installment of an
assessment, not paid within five (5) days after the Assessment,
or the instaliment of the Assessment, first became due shall
bear interest from the due date at the rate of interest esta-
blished by the Board. Any Assessment, or any installment of an
Assessment, which is delinquent shall become a continuing lien
on the Lot against which such Assessment was made. The Assess-
ment Lien shall be perfected by the recordation of a "Notice of
Claim of Lien" which shall set forth (i) the name o©f the
delinguent Owner as shown on the records of the Asscociation,
(ii) the legal description or street address of the Lot against
which the claim of lien is made, (iii) the amount claimed as of
the date of the recording of the notice including interest,
lien recording fees and reasonable attorneys' fees, {(iv) the
name and address of the'Association.

* {B) The Assessment Lien shall have priority
over all liens, or claims created subsequent to the recordation
of the Notice of Claim of Lien except for (i) tax liens for
real property taxes on the Lot, assessments on any Lot in favor
of any municipal or other governmental body and (ii} the lien
of any First Mortgage.

{C) The Association shall not be obligated to
release the Assessment Lien until all delinguent Assessments,
interest, lien fees and reasonable attorneys' fees have been
paid in full whether or not all of such amounts are set forth
in the Notice of Claim of Lien.
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. - - {3} The Astnciat,on w-all have the righi, at
its option, to enforcecollectlion of any delinguent Assessments
together with inzerest, lien fre., reasonable attorneys' fees
and any other sum, due t. 1?2 “:i-ociaiicn in any manner allowed
py law including, but nor iimined to, (1) bringing an action at
lzw against the Owner personaliy obligated to pay the delin-
suent Bssessments and such action may be brought «without waiv-
ing the Assessmenv Lien securing the delinquent Assessments or
(i1} bringing a= action to foreclose cthe Assessment Lien
zgainst the Lot in the manner provided by law for the foré-
closure of a realty mortgage. The Association shall have the
power to bid in at any foreclosure sale and o purchase,
acquire, hold, lease, mortgage and ‘convey any and ail Lots
zurchased at such sale. :

4.8. Subordination of the Lien to First Mortgages.
~te tscessment Lien shall be subordinate to the lien f any
=i-3t Mortgage. The sale or transfer of any Lot shall not
2ffauc- the Assessment Lien except that the sale or transfer of
a Lot gursuant to judicial or nonjudicial foreclosure or' any
proceecing in lieu thereof shall extinguish the Assessment Lien
as to payments which become due prior to the sale or
tranefer. No sale or transfer shall relieve the Lot from lia-
bility for any Assessments thereafter becoming due or from the '
lien thereof.

'

4.9. Exemption of Owner. No Owner of a Lot may
exempt himself from liability for Assessments levied against
his Lot or for other amounts which he may owe to the Associa-
tion under the Project Documents by waiver and non-use of any

= - of the Common Area and facilities or by the abandonment of his
- Lot.

4.10. Maintenance of Reserve Fund. Out of the annual
sssessments, the Association shall establish and maintain an
_adequate reserve fund for the periodic maintenance, repair and
replacement of improvements to the Common Area.

4.11. No Offsets. All Assessments and other amounts
payable to the Association shall be payable in accordance with
the provisions of the Project Documents, and no offsets against
such Assegsments or other amounts shall be permitted for any
reason, including, without limitation, a claim tha: the Associ-
ation is not properiy exercising its duties and powers as pro-
vided in the 2-.-eqr Iocuments.

4.12. Mcnetary Penalties. in accordance with the
srocedures se. :.rio .0 u.e Bylaws. the Board shall have the
tight to levy reasonable monetarvy penalties against an Owner
for violations of the Praject Zocaments by the Owner, his
family, tenants or guests, '



ARTICLE 5
PERMITTED USES AND RESTRICTIONS

5.1, Residential Use. Except for rights granted to
the Declarant by this Declaration regarding the use of Lots,
all Lots shall be used, improved and devoted exclusively for
use as a residence by a Single Family, and no business, occupa-
tion, profession, trade or other nonresidential use shall be
conducted on any Lot.

5.2. Animals. No animals, birds, fowl, poultry, or
livestock, other than a reasonable number of generally recog-
nized house or yard pets, shall bé maintained on any Lot and
then only if they are kept, bred or raised thereon solely as
domestic pets and not for commercial purposes. No animal shall
be allowed to make an unreasonable amount of noise, or to
become a nuisance. No structure for the care, housing or con-'
finement of any animal shall be maintained so as to be Visible
from Neighboring Property. No Owner or any lessee or guest of
an Owner shall permit any dog or other pet being kept on a Lot
to relieve itself on another Owners' Lot. It shall be the
responsibility of such Owner, lessee or guest to remove immedi~-
ately any droppings from pets. No dog, cat or other pet shall
be permitted to run at large, and each dog, cat or other pet
shall be confined entirely to an owners® Lot except that a dog,
cat or other pet shall be permitted to leave an owner's Lot if
such dog, cat or other pet is at all times kept on a leash not
to exceed six (6) feet in length and is under the direct con-
trol of the Owner.

5.3. Antennas. No antenna, satellite television
dish antenna or other device for the transmission or reception
of television or radio signals or any other form of electromag-
netic radiation, including, but without limitation, Citizen's
Band or Ham Radic signals shall be erected, used or maintained
outdoors on any Lot without the prior written approval of the
Architectural Committee.

5.4, Dtility Lines. All lines, wires, and pipes for
utilities, including, but not limited to water, sewer, gas,
electric, telephone and cable television, shall be erected,
placed or maintained in conduits or cables installed and main-
tained underground or concealed in, under or on buildings or
other structures. No Residential Unit, landscaping or other
Improvement shall be placed, erected or maintained upon any
area designated on the Plat as a public utility easement which
may damage or interfere with the installation and maintenance
of utilities. The public utility easement areas, and all
Improvements thereon, shall be maintained by the Owner of the
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Lot on which the easemént area 1s located unless the easement
area is to be maintained by the utility company or a county,
municipality or other public authority.

5.5. Temporary Occupancy. No trailer, basement of
any incomplete building, tent, shack, garage or barn, and no
temporary buildings or structure of any kind shall be used at
any time for a residence on any- Lot, either temporary or perma-

i nent. Temporary buildings or structures used during the con-

4 struction of a Residential Unit or other structure on a Lot
shall be removed immediately after the completion of construc-
tion. .-

5.6. Trucks, Trallerg, Campers and Boats. Except
for (i) emergency vehicle repairs or temporary construction
shelters or facilities maintained during, and used exclusively
in connection with, the construction of any Improvement
approved by the Architectural Committee, {ii) trucks, trucks
with camper shells, mini-vans, motor homes and other recrea-
tional vehicles not exceeding 205 inches in length, 75 inches
in height and 80 inches in width, and (iii) trucks, trucks with
camper shells, motor homes and recreational vehicles owned by
any guest or invitee of any Owner or the tenant of an Owner
which are parked on a Lot during such time as the guest or
invitee is visiting the Owner or tenant but in no event for
more than seven (7) days during any six (6) month period of
time, no mobile home, motor home, trailer, truck, camper, truck

- with camper shell, boat, boat trailer or similar vehicle or
equipment shall be parked, kept, placed, maintained, construct-
ed, reconstructed, serviced or repaired on any street (public
or private)}, Lot, Common Area or other property without the
prior written approval of the Architectural Committee.

5.7. Motor Vehicles. No autcmobile, motorcycle,
motorbike or other motor, vehicle shall be constructed, recon-
structed, serviced or repaired upon any Lot, Common Area,
street (public or private) or other property so as to be
Lo Visible From Neighboring Property, and no inoperable vehicle

may be stored or parked on any Lot, Common Area, street (public
~ or private) or any other property so as to be Visible From
= Neighboring Property; provided, however, the provisions of this
. Section shall not apply to emergency repairs. No automobile,
motorcycle, motorbike or other motor vehicle shall be parked
upon any street (public or private) within the Project. All
vehicles of Owners and of their lessees, employees, guests and
invitees shall be kept in garages or carports of the Owners
wherever and whenever such facilities are sufficient to accom-
modate the number of vehicles on a Lot.
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5.8. Towing of Vehicles. The Association shall have

the right to have any truck, mobile home, travel trailer, tent
trailer, trailer, camper shell, detached camper, recreational
vehicle, boat, boat trailer or similar equipment or vehicle or
any automobile, motorcycle, motorbike, or other motor vehicle
parked, kept, maintained, constructed, reconstructed or repair-
ed in violation of the Project Documents towed away at the sole
cost and expense of the owner of the vehicle or equipment. Any
expense incurred by the Association in connection with the tow-
ing of any vehicle or equipment shall be paid to the Assécia-
tion upon demand by the ownei of the vehicle or equipment. If
the vehicle or equipment towed is owned by an Owner, then the
cost incurred by the Association in towing the vehicle or

equipment shall be assessed against the Owner and his Lot, and
such cost shall be secured by the Assessment Lien.

5.9. Nuisances. WNo nuisance shall be permitted to
exist or operate upon any Lot so as to be offensive or detri-
mental to any other property in the vicinity thereof or to its
occupant. Without 1imiting the generality of the foregoing
provisions, no exterior speakers, horns, whistles, bells or
other sound devices, except fire detection and security devices
used exclusively for such purposes, shall be located, used or
placed on any property.

5.10. Repair of Buildings. No Residential Unit,
building, landscaping or other Improvement upon any Lot shall
be permitted to fall into disrepair, and each such Residential
Unit, building, landscaping or other Improvement shall at all
times be kept in good condition and repair by the Owner
thereof.

5.11. Trash Containers and Collection. No garbage,
rubbish or trash shall be placed or kept on any Lot except in
covered containers. 1In no event shall such containers be main-
tained so as to be Visible From Neighboring Property except to
make the same available for collection and then only for the
shortest time reasonably necessary to effect such collection.
No rubbish or debris of any kind shall be placed or permitted
to accumulate upen or adjacent to any Lot, and no odors shall
be permitted to arise therefrom so as to render any such prop-
erty or any portion thereof unsanitary, unsightly, offensive or
detrimental to any cther property in the vicinity thereof or to
its occupants. No incinerators shall be kept or maintained on
any Lot.

5.12. Clothes Drying Facilities. Outside clothes-
lines or other cutside facilities for drying or airing clothes
shall not be erected, placed or maintained on any Lot.
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5.13. Encroachments. No tree, shrub, or planting of
any kind on any Lot shall be allowed to overhang or otherwise
to encroach upon any sidewalk, street, pedestrian way, or other
area from ground level to a height of twelve (12} feet.

5.14. Machinery and Egquipment. No machinery or
equipment of any kind shall be placed, operated or maintained
upon or adjacent to any Let or Common Area except such machin-
ery or eguipment as is usual and customary in connection with
the use, maintenance or repair of a Residential Unit, appur-
tenant structures, or other Improvements constructed by the
Declarant or approved by the Architectural Committee.

: 5.15. Restriction’ on Further Subdivision. No Lot
shall be further subdivided or separated into smaller lots or
parcels by any Owner other than the Declarant, and no portion
less than all of any such Lot shall be conveyed or transferred
by any Owner other than the Declarant.

5.16. Signs. No signs whatsoever (including, but not
iimited to, commercial, advertising, political and similar
signs) shall be erected or maintained anywhere on the Property,
including but not limited to, the inside or outside of windows
in any residence or other structure located on the Property,
except for (i) such signs as may be required by leggal
proceedings and (ii) not more than one (1) residential identi-~
fication sign with a total face area of thirty-six (36) square
inches or less for each Lot.

5.17. Mineral Exploration. No Lot shall be used in
any manner to explore for or to remove any water, 0il or other
hydrocarbons, minerals or any kind, gravel, earth, or any earth
substance of any kind and no derrick or other equipment design-
ed or intended for any such activity shall be erected, placed,
constructed or maintained on any Lot.

5.18. Diseases and Insects. No Owner shall permit
any thing or condition to exist upon any property which could
induce, breed or harbor infectious plant diseases or noxious
insects.

5.19, Improvements and Alterations.

(A} All Improvements constructed on Lots with-
in the Project shall be of new construction, and no buildings
or other structures shall be removed from other locations on to
any Lot.

(B) No excavation or grading work shall be
performed on any Lot without the prior written approval of the
Architectural Committee.
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{C) No Improvements shall be constructed,
erected or installed on any Lot without the brior written
approval of the Architectural Committes.

(D) No addition, alteration, repair, change or
cther work which in any way alters the exterior appearance,
including but without limitation, the exterior color scheme of
any Lot, or the Improvements located thereon, shall be made or
done without the prior' written approval of the Architectural
Committee, ' '

: (E) Any Owner desiring approval of the Archi-
tectural Committee for ‘the construction, erection, installa-
tion, addition, alteration, repair, change or replacement of
any Improvement on or to his Lot shall submit to the Archi-
tectural Committee a written request for approval specifying in
detail the nature and extent of the construction, addition, .
alteration, repair, change or other work which the Owner
desires to perform. Any Owner regquesting the approval of the
Architectural Committee shall also submit to the Architecturail
Committee any additional information, plans and specifications
which the Architectural Committee may reguest. In the event
that the Architectural Committee fails to approve or disapprove
an application for approval within sixty (60) days after appli~
cation, together with all supporting information, plans and
specifications reguested by the Architectural Committee have
been submitted to it, approval will not be required and this
Section will be deemed to have been complied with by the Owner
who had requested approval of such plans, :

(F) The approval by the Architectural Commit-
tee of any construction, addition, alteration, repair, change
or other work pursuant to this Section shall not be deemed a
waiver of the Architectural Committee's. right to withhold
approval of any similar addition, alteration, repair, change or
other work subsequently submitted for approval,

‘ ., {G) Upon receipt of approval from the Archi-
tectural Committee for the construction, erection, installa-~
tion, addition, alteration, repair, change or replacement of
any Improvement, the Owner who had requested such approval
shall proceed to perform the work approved by the Architectural
Committee as soon as practicable and shall diligently pursue
such work so that it is completed as soon as reasonably prac-
ticable and within such time as may be prescribed by the Archi-~
tectural Committee.

: (H) The provisions of this Section shall not
apply to, and approval of the Architectural Committee shall not
be required for, the construction, erection, installation,
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addition, alteration, repair, change or replacement of any
Improvements made by, or on behalf, of the Declarant.

(I) In addition to obtaining the approval of
the Architectural Committee as required by this Section, an
Owner must also obtain any approvals, consents or permits
required under the Master Declaration or under the ordinances
or rules and regulations of the City of Scottsdale, Arizona, or
any other governmentdl body or agency having jurisdiction over
the Pr0]ect.

5.20, Common Walls.

(A)" The rights and duties of Owners of contig-
uous Lots with respect to common walls ({(other than walls of a
Residential Unit) situvated on or near the Lot line or the
boundary line of an Easement Area (as defined in Section 6.8 of
this Declaration) shall be as follows: '

{1y The Owners of the contiguous Lots
shall both equally have the right to use such wall provided
that such use by one Owner does not interfere with the use and
enjoyment of same by the other Owner;

{ii) In the event that any common wall is
damaged or destroyed through the act of an Owner, it shall ‘be
the obligation of such Owner to rebuild and repair the common
wall without cost to the other Owner or Owners;

(iii} In the event any such common wall is
damaged or destroyed by some cause other than the act of one of
K the adjeoining Owners, his agents, tenants, licensees, guests or
i family (including ordinary wear and tear and deterioration from
i lapse of time) then, in such event, both such adjoining Owners
‘ shall proceed forthwith to rebuild or repair the same to as
good condition as formerly at their joint and equal expense;

{iv) Notwithstanding any other provision
of this Section; an Owner who, by his negligent or willful act,
causes any common wall to be exposed to the elements shall bear
the whole cost of furnishing the ‘necessary protection against
such elements;

(v} The right of any Owner to contribu-
tion from any other Owner under this Section shall be appur-
tenant to the land and shall pass to such Owner's successors in
title:

{vi) In addition tc meeting the other re-
qulrements pf this Declaration and of any other building code
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or similar regulagions or ordinances, any Owner proposing to
modify, make additions to or rebuild a common wall shall Ffirst
obtain the written consent of the adjoining Owners;

(vii) In the event any common wall
encroaches upon a Lot or the Common Area, a valid easement for
such encroachment and for the maintenance of the common wall
shall and does exist in favor of the Owners of the Lots which
share such common wall.

{B) No common wall (other than the wall of a
Residential Unit) between contiguous Lots which is within Fif-
teen feet (15') of the rear boundary line of a Lot shall exceed
three feet (3') in’ height, without the prior written approval
of the Architectural Committee and the Owners of the Lots which
share the common wall.

5.21. Maintenance of Walls other than Common Walls.

() Walls (other than common walls) located on
a Lot shall be maintained, repaired and replaced by the Owner
of the Lot.

(B) Any wall (other than the wall of a

Residential Unit) which is placed on the boundary line between

~a Lot and the Common Area shall be maintained, repaired &nd

replaced by the Owner of the Lot except that the Association

shall be responsible for the repair and maintenance of the side

of the wall which faces the Common Area. No wrought iren or

other material may be added on the top of any such wall without
the prior written approval of the Architectural Committes.

5.22, Outdoor Burning. There shall be no outdoor
burning of trash or other debris; provided, however, that the
foregoing shall not be deemed to prohibit the use of normal
residential barbecues or other similar outside cooking grills.

5.23. Fuel Tanks. No fuel tanks of any kind shall be
erected, placed or malntained on the Property except for pro-
pane or similar fuel tanks permitted under the ordinances of
the county or municipality having Jurisdiction over the
property.

5.24. Window Coverings. No reflective materials,
including, but without Iimitation, aluminum foil, reflective
screens or glass, mirrors or similar type items, shall be
installed or placed upon the outside or inside of any windows
of any residence or other structure without the prior written
approval of the Architectural Committee. No enclosures, drapes,
blinds, shades, screens or other items affecting the exterior
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appearance of a residence or other structure shall be construc~
ted or installed in any residence or other structure without
the prior written consent of the Architectural Committee.

5.25. HVAC and Solar Panels. Except as initially
installed by the Declarant, no heating, air conditioning,
evaporative cooling or solar energy collecting unit or panels
shall be placed, constructed or maintained upon any Lot without
the prior writtén approval of the Architectural Committee.

5.26. Drainage Plan. No Residential Unit, structure,
building, landscaping, fence, wall or other Improvement shall
be constructed, installed, placed or maintained on any drainage
easement as shown on the Plat, and no Residential Unit, struc-
ture, building, landscaping, fence, wall or other Improvement
shall be constructed, instzlled, placed or maintained in any
manner that would obstruct, interfere with or change the direc~
tion or flow of water in accordance with the drainage plans for
rhe Project or for any Lot as shown on the drainage plans on
file with the county or municipality in which the Project is
located.

5.27. Garages and Driveways. The interior of all
garages shall be maintained in a neat, clean and sightly condi-
tion. Garages shall be used for parking vehicles and storage
only, and shall not be used or converted for living or recrea-
tiovnal activities without the prior written approval of the
Board. Garage doors shall be left open only as needed for
ingress and egress. ,




ARTICLE 6
EASEMENTS

6.1. Utility Easement. “There is hereby created a
blanket easement upon, &cross, over and under the Common Area
for ingress, egress, installation, replacing, repairing and
maintaining -all utilities, including, but not limited to,
water, sewer, gas, telephone, electricity and a cable televi-
sion system. By virtue of this easement, it shall be expressly
permissible for the providing utility to erect and maintain the
necessary facilities and equipment on the Common Area. This
easement shall'in no way affect any other recorded easements on
the Common Arda.

6§.2. Basements for Ingress and Egress. Easements
for ingress and egress are hereby reserved to the Declarant,
the Owners, and their family, guests, tenants and invitees and
to the owners and occupants, and their families, tenants,
guests and invitees, of the Annexable Property, whether or not
the Annexable Property has been annexed or subjected to this
Declaration, for pedestrian traffic over, through and across
sidewalks, paths, walks and lanes as the same from time to time
may exist upon the Common Area; and for vehicular traffic over,
through and across such portions of the Common Area as from
‘time to time may be paved and intended for such purposes; ahd
for such other purposes reasonably necessary to the use and
enjoyment of a Lot or the Common Area.

6.3. Unit Owners' Fasements of Enjoyment.

(A} Every Owner shall have a right and ease-
ment of enjoyment in and to the Common Area which right and
easement shall be apputrtenant to and shall pass with the title
to every Lot, subject to the following 'provisions:

{1} The right of the Association to adopt
reasonable rules and regulations governing the use of the
Common Area;

{(ii) The right of the Association to pro-
hibit the use of those portions of the Common Area which the
Association, in its sole discretion, determines were designed
and intended for aesthetic or decorative purposes only and not
for use as recreaticnal areas;

{iii) fThe right of the Association to sus-
pend the rights of an Owner under this Section for any pericd
during which any Assessment or other amount payable to the
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Association remains unpaid or for any period during which any
other infraction or violation of the Project Documents remains
uncured;

(iv) The right of the Association to con-
vey the Common Area, or any part thereof, or subject the Commoen
Area, or any part thereof, to a mortgage, deed of trust, or
other security interest, provided that any such conveyance or
encumbranceé is approved by the affirmative vote or written con-
sent, or afy combination thereof, of the Owners representing at
least ninety percent (90%) of the votes in the Association;

: (v) All rights and easements set forth in
this ‘Declaration inciuding, but not limited to, the rights and
easements granted to the Declarant by Sections 6.4 and 6.5 of
this Declaration.

(B) If a Lot is leased or rented, the lessee
and the members of his family residing with the lessee shall
have the right to use the Common Area during the term of 'the
lease, and the Owner shall not have the right to use the Common
Area until the termination or expiration of the lease.

(C) The guests and invitees of any member or’
other person entitied to use the Common Area pursuant to Sub~
section (A) above or of any lessee who is entitled to use the
Common Area pursuant to Subsection (B) above may use the Common
Area provided they are accompanied by a Member, lessee or other
person entitled to use the Common Area pursuant to Subsection
{A&) or (B} above. The Association shall have the right to
limit the number of guests and invitees who may use the Common
Area at any one time and may restrict the use of the Common
Area by guests and invitees to certain specified times.

(D) An Owner's right and easement of enjoyment
in and to the Common Area shall not be conveyed, transferred,
aliepated or encumbered separate and apart from a Lot. Such
right and easement of enjoyment in and to the Common Area shall
be deemed to be conveyed, transferred, alienated or encumbered
upon the sale of any Lot, notwithstanding that the description
in the instrument of conveyance, transfer, alienation or encum-
brance may not refer to such right and easement.

6.4. Declarant's Use for Sales and Leasing Purposes.

(A} Declarant shall have the right and an
easement to maintain sales or leasing offices, management
offices and models throughout the Project and to maintain one
or more advertising signs on the Common Area while the Declar-
ant is selling Lots in the Project. Declarant reserves the
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right to place models, management offices and sales and leasing
offices on any Lots owned by Declarant and on any portion of
the Common Area in such manner, of such size and in such locz-
tions as Declarant deems appropriate.

(B) Declarant may from time to time relocate
models, management offices and sales -and leasing offices to
different locations within the Project. Upon the relocation of
a model, management office or sales and leasing office con-
stituting a Common Area, Declarant may remove all personal
property and fixtures therefrom.

- {€) So long as Declarant is marketing Lots in
the Project, Declarant shall have the right to restrict the use
of the parking spaces which are located on the Common Area.
Such right shall include reserving such spaces for use by pros-
pective Lot purchasers, Declarant's employees and others.
engaged in sales, leasing, maintenance, construction or manage-
ment activities, .

(D) The Declarant reserves the right to retain
all perscnal property and equipment used in the sales, manage-
ment, construction and maintenance of the Project that has not
been represented as property of the Association. The Declarant
reserves the right to remove from the Project any and all goods
and improvements used in development, marketing .and construc-
tion, whether or not they have become fixtures.

6.5, Declarant's Fasements,

(A) Declarant shall have the right and an
easement on and over the Common Area to construct thereon all
buildings and improvements the Declarant may deem necessary and
to construct improvements on the Additional Property whether or
not the Additional Property has been annexed and submitted to
this Declaration and to use the Common Area and any Lots owned
by Declarant for construction or renovation related purposes
including the storage of tools, machinery, equipment, building
materials, appliances, supplies and fixtures, and the perform-
ance of work respecting the Project or the Additional Property
whether or not the Additional Property has been annexed and
submitted to this Declaration.

(B) Declarant shall have the right and an
easement on, over and under. the Common Area for the purpose of
maintaining and correcting drainage of surface, roof or storm
water. The easement created by this Subsection expressly
includes the right to cut any trees, bushes, or shrubbery, to
‘grade the soll or to take any other action reasonably neces-
sary.
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(C) The Declarant shall have an easement on,
over and through the Lots for any access necessary to complete
any renovations, warranty work or modifications to be performed
by Declarant. '

(D} The Declarant shall have the right and an
easement on, over, and through the Commen Area as may be rea-
sonably necessary for the purpose of discharging its obliga-
tions and exercising any rights or easements reserved or
granted to the Declarant in this Declaration.

6.6. Easement over Lots in Favor of Association.
The Lots, but not the Residential Unit situated thereon, are
hereby made subject to the following easements in favor of the
Association and its directors, officers, agents, employees and
independent contractors: '

{8) For inspection of the Lots in order to
verify the performance by Owners of all items of maintenance
and repair for which they are responsible;

(BY For inspection, maintenance, repalr and
replacement of the Common Area situated in or accessible from.
such Lots;

(C) Por correction of emergency conditions in
one or more Lots or casualties to the Common Area oOr the Lots;

(D) For the purpose of enabling the Associa-
tion, the Board, the Architectural Committee or any other com-
mittees appointed by the Board to exercise and discharge their
respective rights, powers and duties under the Project Docu~
ments; -

(E} For ‘inspection, at reasonable times and
upon reasonable notice to the Owner, of the Lots in order to
verify that the provisions of the Project Documents are belng
complied with by the Owners, thelr guests, tenants, invitees
and the other occupants of the Lot.

‘

6.7. Basement for Encroachments.

(A) In the event any Residential Unit or other
structure or any fence or wall constructed as part of the ini-
tial construction of improvements on a Lot encroaches upon
another Lot or the Common Area, a valid easement for such en-
croachment and for the maintenance of the Residential Unit,
fence, wall or other structure or improvement within the en-
croachment area shall exist over the Lot or Common Area upon
which the Residential Unit, fence, wall or other structure oOr
improvement encroaches.
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(B) In the event any sidewalk, fence, wall,
landscaping improvement, structure or other improvement con-
structed or erected as part of the Common Area encroaches upon
any Lot, a valid easement for such encroachment and for the
maintenance of the sidewalk, fence, wall, iandscaping improve-
ment, structure or other improvements within the encroachment
area by the Association shall exist over the Lot upon which the
sidewalk, fence, wall, landscaping improvement, structure or
other improvement encroaches.

6.8. Use Easements,

.- (A) Creation of Easement. Each Lot shall be
sub’ject to a use easemént as shown on the Plat. The portion of
each Lot on which the easement is situated shall be referred to
as the "Easement Area." The Easement Area shall be for usge and
benefit of the Lot immediately adjoining the Easement Area as
shown on the Plat (the "User Lot"y, The Lot upon which the
Easement Lot is situated shall be referred to in this Section
as the "Easement Lot." The Pplat only shows the general and

and the User Lot, their setbacks and the placement of the wall
from the side lot line to the Residential Unit on the Easement

Lot, the Residential Unit on the Easement Lot and the wall from
the side lot line to the Residential Unit on the Easement Lot
as they are actually constryucted during the initial
construction. .

(B) Use of Fasement Area.

(i} Subject to the rights of the Owner of
the Easement Lot under Section 6.8(C) of this Declaration, the
Owner, tenant, or other occupants of the User Lot shall have
the exclusive use of the Easement Area.

{ii) The Easement Area may be used by the
Owner and other occupants of the User Lot for patio, garden,
rtecreation and drainage purposes. Landscaping {including
flowers, plants, lawn and sprinklers}), swimming pool decking,
patio decking and air conditioning and heating units may be
installed, kept and maintained in the Easement Area. Swimming
pools, spas and related heating and filtering equipment may be
installed and maintained only in the portion of the Easement
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Area which is behind the rear exterior wall of the Residential
Onit situated on the Easement Lot. The Fasement Area may also
be used for readily movable outdoor furniture, barbecue equip-
ment and other portable items. A part of the driveway leading
to the garage of the Residential Unit on the User Lot may also
be constructed on the Easement Area.

. (iii) The Owner of the User Lot shall pro-
.tect and hold harmless the Owner of the Easement Lot from any
‘and all liens, claims or liabilities arising out of or con-
nected with the use of the Easement Area by the User Lot.

- {(iv) Except as permitted by Section
6.8(BY(ii) of this Declaration, the Easement Area shall not be
used for any permanent installation of any kind, including, but
not limited to, a swimming pool, swimming pool heating or £il-
tering equipment, spa, jacuzzi or plumbing fixtures or equip-
ment other than sprinklers. No structure or egquipment which
may impede or interfere with any necessary maintenance, repair
or restoration of any common wall may be constructed, installed
or maintained in the Easement Area.

(v} No use shall be made of the Easement
Area which will become an anncyance or nuisance to the Owner of
the Easement Lot, or which will interfere with the right of
drainage frem the Easement ILot, as set forth in Sectian
6.7{C){ii} of this Declaration.

(vi) No fireplace, planter box, barbecue,

; wall, fence, fountain or other structure shall be attached or

: : connected to the wall of the Residential Unit on the Easement
Lot.

(vii) The Declarant and itz employees,
agents and contractors shall have an easement over, upon and
across the Easement Area for the purpose of constructing the
Residential Unit and other Improvements on the Easement Lot,
and neither the Declarant nor its employees, agents or contrac-
tors shall be liable for any damage or destruction of walls,
landscaping or octher Improvements on the Easement Area.

(viii) The Owner of the User Lot shall be
llable to the Owner of the Easement Lot for any damage or de-
struction to the Residential Unit or other Improvements on the

~. Easement Lot which results from the use of the Easement Area.

{ix) HNo structure, swimming pool, spa,
jacuzzi or related heating and filtering equipment shall be
constructed, installed, maintained, altered or modified nor may
the grade of the Easement Area be changed in any way without
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the prior written approval of the Architectural Committee. Any
application to, or request for approval of, the Architectural
Committee for the installation, construction, maintenance,
alteration or modification of a structure, swimming pool, spa,
jacuzzi or related heating or fiitering equipment in the Ease*-
ment Area or any change in the grade of the Easement Area must
include a drainage impact study prepared by a competent,
licensed engineer.

(C) Rights of Owner of Easement Lot.

(i) The Owner of the Easement Lot shall

- have the right, at all reasonable times, to enter the Easement

Area in order to repair, maintain, or restore his Residential
Unit; provided, however, that except in case of an emergency or
when the Owner or other occupants of the User Lot are not pre-
sent, such entry shall be allowed only during daylight hours
and with the prior. knowledge of the Owner of the User Lot or
any occupant of the User Lot. The Owner of the Easement Lot
shall have no liability for damage to or removal of any decora-
tion or landscaping within the Easement Area which is necessar-
ily occasioned by such repair, maintenance Or restoration; pro-
vided, however, that the Owner of the Easement Lot shall use
reasonable care to avoid damage to any furniture, fixtures or
equipment and landscaping within the Ezsement Area.

(ii) The Easement Lot shall have the right
of drainage over, across and upon the Ezsement Area for storm
water which runs off the roof of the Residential Unit on the
Easement Lot.

(iii) The Owner of the Easement Lot shall
have the right to maintain eaves or projections or other archi-
tectural features of up to twenty-four (24) inches over the
Easement Area when eaves or features are part of the Residen-
tial Unit located upon the Easement Lot.

. {iv} No doors, windows oOr openings of any
kind shall be constructed, kept or maintained in any portion of
a Residential Unit wall which adjoins an Easement Area.

(D) Maintenance of Easement Area. Each Base-

ment Area, and all landscaping and improvements situated there—
on, shall be maintained continuously in good condition and
repair by the Owner of the User Lot. As to each Easement Area,
the owner of the User Lot shall assume all responsibility for
compliance with this Declaration and shall assume any burdens
which may apply to the Easement Area.
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6.9. Common Driveway Easements.

(A) Because of the configuration of certain
Lots in the Project, those Lots will share common driveways.
The Lots that will share a common driveway are as follows: Lots
36 and 37, Lots 25 and 26, Lots 47 and 50, Lots 62 and 63, and
Lots 68,69,& 70 (collectively, the "Driveway Easement Lots").
The Owners of each of the Driveway Easement Lots are hereby
granted easements for ingress and egress over all driveways
constructed upon the adjoining Driveway Easement Lot. The
owner of each Driveway Easement Lot shall at all times keep and
maintain the driveway areas situated on his Lot in good and
safe condition and repair, and shall pay the cost and expense
of such maintenance and repair; provided, however, that (i) the
cost of any maintenance, repair or replacement caused by the
Owner of the adjoining Driveway Easement Lot or his family,
tenants, guests or invitees shall be paid by such Owner, upon
demand, to the Owner of the Driveway Easement Lot on which the
damaged or destroyed driveway is located and (ii) the Owners of
the Driveway Easement Lots sharing a common driveway shall ‘have
the right to enter into a separate agreement with respect to
the sharing of the cost and expenses of the maintenance, repair
and replacement of their common driveway. The easements
granted by this subsection shall be perpetual and shall be for
the benefit of Owners of the Driveway Easement Lots and their

families, tenants, guests and invitees. "

(B} The Declarant and its contractors, agents,
suppliers and employees are hereby granted an easement over and
across the driveway areas situated on the Driveway Easement
Lots for the purpose of constructing a Residential Unit and
other Improvements on the adjeining Driveway Easement Lot which
shares the driveway. .Each Owner of a Driveway Easement Lot
agrees that the Declarant, its contractors, agents, suppliers

-and employees shall have the right to remove all or any part of
the driveway situated on the Owner's Lot if the Declarant
determines, in its scle discretion, that the removal of all or
any portion of the driveway is necessary in connection with the
construction of the Residential Unit and other Improvements on
the adjeining Driveway Easement Lot which shares the
driveway. If the Declarant removes all or any portion of a
driveway situated on a Driveway Easement Lot, then the
Declarant shall be responsible for replacing the portion of the
driveway which was removed within a reasonable time after
completion of the construction of the Residential Unit or other
Improvements on the adjoining Driveway Easement Lot. In
addition,.if any such driveway is damaged in connection with
the construction of a Residential Unit or other Improvements on
the adjoining Driveway Easement Lot, the Declarant shall repair
such damage within a reasonable time after completion of the
construction of the Residential Unit and other improvements on
the adjoiming Driveway Easement Lot.
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ARTICLE 7
MATNTENANCE

7.1, Maintenance by the Association.

{A) The Associlation shall be responsible for
the maintenance, repair and replacement of the Common Area and
may, without any approval of the Owners being required, do any
of the following: .

(i) Reconstruct, repair, replace or re-
finish any Improvement or portlcn thereof upon any such area
{to the extent that such work is not done by a governmental
entity, if any, responsible for the maintenance and upkeep of
such area);

{ii} Construct, reconstruct, repair, '
replace or refinish any pertion of the Common Area used as a
road, street, walk, 8driveway and parking area;

(iii) Replace injured and diseased trees or
other vegetation in any such area, and plant trees, shrubs and
ground cover to the extent that the Board deems necessary for
the conservation of water and soil and for aesthetic purposes;

{iv} Place and maintain upon ‘any such area
such signs as the Board may deem appropriate for the proper
identification, use and regulation thereof;

(v) Do all such other and further acts
which the Board deems necessary to preserve and protect the
Common Area and the appearance therecf, in accordance with the
general purposes specified in this Declaration.

{B} The Association shall maintain, repair and
replace the plants and trees and other landscaping improvements
situated on the portion of each Lot which is between the street
and the exterior wall of the Residential Unit {the wall which
separates the interior of the Residential Unit from the outsige
yard, patios and entry ways) and any wall separating the side
or back yard of the Lot from the front yard of the Lot. The
type of landscaping to be installed in the front yard of the
Lots by the Declarant shall be in the sole discretion of the
Declarant. After the initial installation of the landscaping
in the front yards of the Lots, the Association shall have the
right to make such modifications to the landscaping as it deems
appropriate from time to time. No Owner or other Person shall
install any plants, trees, granite or other landscaping in the
portion of their Lot which is to be maintained by the
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Association pursuant to this Subsection, and no Owner or other
Person shall make any changes to landscaping installed in such
area by the Declarant or the Association without the prior
written approval of the Architectural Committes,

(C) The Association shall also maintain,
repair and replace any real property, and the Improvements
located thereon, which is adjacent to, or in the immediate
vicinity of, the Project and which the Association by written
agreement agrees to maintain, repair and replace. Any such
written agreement must be approved by the Board, and no such
agreement shall be entered into by the Association unless the
Board determines that such ‘property benefits the Owners and
other occupants of Dots in the Project.

7.2. Maintenance of ILots by Owners. - Each Owner
shall be solely responsible for the maintenance, repair and
replacement of his Lot, and the Residential Unit and all
Improvements located thereon, except for any portion of his Lot
which under this Declaration is to be maintained by the Associ-~
ation.

7.3. Damage or Destruction of Common Area. No Owner
cr other Person shall in any way damage or destroy any Common
Area or any other area to be maintained by the &Association
pursuant to this Declaration or interfere with the activities '
of the Association in connection therewith. Any expenses
incurred by the Association by reason of any such act of an
Owner shall be paid to the Association by said Owner, upon
demand, and such amounts shall be a lien on any Lots owned by
sald Owner and the Association may enforce collection of any
such amounts in the same manner as provided elsewhere in this
Declaration for the collection and enforcement of Assessments.

. 7.4. Bonperformance by Owners. If any Owner fails
to maintain any portion of his Lot, and the Improvements
located thereon, the Association shall have the right, but not
the obligation, to enter upon such Owner‘s Lot to perform the
maintenance and repairs not performed by the Owner, and the
cest of any such work performed by or at the request of the
Association shall be paid for by ' the Owner of the Lot, upon
demand from the Association, and such amounts shall be a lien
upon the Owner's Lot and the Association may enforce collection
of such amounts in the same manner and to the same extent as
provided elsewhere in this Declaration for the collection and
enforcement of Assessments.

7.5. Maintenance by Master Association. The real
property, and all Improvements located thereon, designated on
the Plat as Tract A shall be part of the common area of the
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Master Association and shall be owned, maintained, repaired ang
replaced by the Master Association,.

7.6. Payment of Otility Charges. Each Lot shall be

separately metered for water, sewer and electrical service and
all charges for such services shall be the sole obligation and
responsibility of the Owner of each Lot. The cost of water,
sewer and electrical service to the Common Area shall be a com-
mon expense of the Association and shall be included in the
budget of the Association.
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ARTICLE 8
INSURANCE

8.1. Scope of Coverage. Commencing not later than
the time of the first conveyance of a Lot to a person other
than the Declarant, the Association shall maintain, te the ex-
tent reasonably available, the following insurance coverage:

(A} Property insurance on any insurable build-
1ngs or other structures situated on the Common Area lnsurlng
against all risk of direct physical loss, insured against in an
amount egqual to the maximum insurable replacement value of the
insured property, as determined by the Board; provided,
however, that the total amount of insurance after application
of any deductibles shall not be less than one hundred percent
{(100%) of the current replacement cost of the insured property.
exclusive of land, excavations, foundations and other items
normally excluded from a property policy:

{B) Comprehensive general liability insurance,
including medical payments insurance, in an amount determined
by the Beoard, but not less than $1,000,000.00. Such insurance
shall cover all occurrences commonly insured against for death,
bodily injury and property damage arising out of or in connec-
tion with the usge, ownership or maintenance of the Common Area,
and shall also include hired automobile and non-owned automo-
bile coverages with cost liability endorsements to cover lia-
bilities of the Owners as a group to an Owner and provide
coverage for any legal liablility that results from lawsuits
related to employment contracts in which the Association is a
party;

{C) Workmen's compensation insurance to the
extent necessary to meet the requirements of the laws of
Arizona;

{D) Such other insurance as the BAssociation
shall determine from time to time to be appropriate to protect
the Association or the Owners;

(E} The insurance policies purchased by the
Association shall, to the extent reasonably available, contain
the following provisions:

(1) That there shall be no subrogation
with respect to the Association, its agents, servants, and em-—
ployees, with respect to Owners and members of their household;




(i1) No act or omission by any Owner,
unless acting within the scope of his authority on behalf of
the Association, will void the policy or be a condition to
recovery on the policy;

{(iii) That the coverage afforded by such
policy shall not be brought into contribution or proration with
any insurance which may be purchased by Owners or their mortga-
gees or beneficiaries under deeds of trust;

(iv) & "severability of interest" endorsae-
ment which shall preclude the insurer from denying the claim of
an Owner because .of the negligent acts of the Asgsociation or
other Owners;

(v} The Association shall be named as the
Insured;

{vi} For policies of hazarg insurance, a
standard mortgagee clause providing that the insurance carrier
shall notify the first mortgagee named in the policy at least
ten days in advance of the effective date of any substantial
modification, reduction or cancellation of the policy;

(F) If the Property is 1located in an area
identified by the Secretary of Housing & Urban Development as
an area having special fleod hazards, a policy of flood insur~—
ance on the Common Area must be maintained in the lesser of one
hundred percent (100%) of the current replacement cost of the
buildings and any other property covered by the required form
of policy or the maximum limit of coverage available under the
National Insurance Act of 1968, as amended;

(G) "Agreed Amount" and "Inflation Guard®
endorsements. n ‘

8.2. Certificates of Insurance. An insurer that has
issued an insurance policy under this Article shall issue
certificates 4r a memorandum of insurance to the Association
and, upon request, to any Owner, mortgagee or beneficiary under
a deed of trust. Any insurance obtained pursuvant to this arti-
cle may not be cancelled until thirty (30) days after notice of
the proposed cancellation has been mailed to the Association,
each Owner and each mortgagee or beneficiary under deed of
trust to whom certificates of insurance have been issued.

8.3. Payment of Premiums. The premiums for any in-

surance obtained by the Association pursuant to this Article
‘shall be inciuded in the budget of the Association and shall be
paid by the Association,




8.4. Ingurance Obtained by Owners. FEach Owner ghall
be responsible For obtaining property insurance for his own
benefit and at his own expense covering his Lot, and all
Improvements and personal property located thereon. Each Owner
shall also be responsible for obtaining at his expense personal
liability coverage for death, bodily injury or property damage
arising out of the use, ownership or maintenance of his Lot.

8.5. Payment of Insurance Proceeds. With respect to
any loss to the Common Areéa covered by property lnsurance ob-—
tained by the Association in accordance with this Article, the
loss shall be adjusted with the Association and the insurance
proceeds shall be payable to the Association and not to any
mortgagee or beneficiary under a deed of trust. Subject to the
provisions of Section 8.6 of this Article, the rroceeds shall
be disbursed for the repair or restoration of the damage to
Common Area, :

8.6. Repair and Replacement of Damaged or Destroved
Property. Any portion of the Common Area damaged or destroyed
shall be repaired or replaced promptly by the Association
unless (1) repair or replacement would be illegal under any
state or local health or safety statute or ordinance, or (ii)
Owners representing at least eighty percent (80%) of the votes
in the Association vote not to rebuild. The cost of repair or
replacement in excess of insurance proceeds and reserves shall
be paid by the Association. If the entire Common Area is- not
repaired or replaced, insurance proceeds attributable to the
damaged Common Area shall be used to restore the damaged area
to a condition which is not in violation of any state or local
health or safety statute or ordinance and the remainder of the
proceeds shall be retained by the Association as an additional
capital, reserve.




ARTICLE 9
GERERAL FPROVISIOHS

8.1. Enforcement. The Association, or any OQwner,
shall have the right to enforce, by any proceeding at law or in
equity, all restrictions, conditions, covenants, reservations,
liens and charges now or hereafter imposed by the provisions of
this Declaration. Failure by the Association or by any Owner
to enforce any covenant or restriction herein contained shall
in no event be deemed a waiver of the right to do so there-
after.

9.2. Severability. Invalidation of any one of these
covenants or restrictions by Jjudgment or court order shall in
no way affect any other provisions which shall remain in full
force and effect.

9.3, Duration, The covenants and restrictions of
this Declaration shall run with and bind the Property for a
term of twenty (20} years from the date thils Declaration is
recorded, after which time they shall be automatically extended
for successive periods of ten (10) years. This.Declaration may
be terminated at any time if such termination is approved by
the affirmative vote or written consent, or any combination
“thereof, of the Owners representing ninety percent (50%) 'or
nore of the votes in the Association. If the necessary votes
and consents are obtained, the Board shall cause to be recorded
with the County Recorder of Maricopa County, Arizona, a Certif-
icate of Termination, duly signed by the President or Vice
President of the Association, with hisg signature
acknowledged, Thereupon, this Declaration shall have no
further force and effect, and the Association shall be
dissolved pursuant to the terms set forth in its Articles.

9.4. Amendment.

(4) This Declaration may only be amended by
the written approval or the affirmative vote of Owners repre-
senting not less than sixty-seven percent {67%) of the votes in
the Association.

{B} So long as the Declarant owns any Lot or
any part of the Annexable Property which is subject to annexa-
tion, any amendment must be approved in writing by the
Declarant.

{(C) Any amendment adopted pursuant to Sub-
section {A) of this Section shall be signed by the President or
Vice President of the Association. Any such amendment shall

-




cert.fv that the amerdnen’. lac “ae: approved as {sayifed by
Lila Je. tlOD.

(D} ALl aive- i v ., .hall be recorded w.ih the
County Recorder of Maricopa ( ~unty, i:izona. |

9.5. Huisances. Every act or omissicn whereby any
provision of this Declaration is violated in whole or in pare
is hereby declared to be a nuisance and may be enjoined or
abated, whether or not the relief sought is for negative or
affirmative action, by the Declarant, the Associaticn or any
Qwner.

9.6. Laws, Ordinances and Regulations,

(A) The covenants, conditions and restrictions
set forth in this Declaration and the provisions requiring
~“wners and other persons to obtain the approval of the Board or
~he Architectural Committee with respect to certain actions are
ndependent of the obligation of the Owners and other persons
"o comply with all applicable laws, ordinances and regulations,
and com .:‘ance with this Declaration shall not relieve an Owner
~r oany wtiter person from the obligation to also comply with all
epplicaple laws, ordinances and regulations.

(B} Any violation of any state, municipal, or
local .aw, ordinance or regulation, pertaining to the owner-
ship, occupation or use of any property within the Property is
hereby declared to be g violation of this Declaration and sub-
ject to any or all of the enforcement procedures set forth
nerein.

9.7. Remedies (Cumulative. Each remedy provided
herein is cumulative and not exclusgive. .

9.8. Delivery of Notices and Documents. Any written
notice or other documents relating to or required by this Dec-
laration may be delivered either personally or by mail. 1If by
mail, it shall 'be deemed to have been delivered twenty-four
hours after a copy of same has been deposited in the United
States mall, postage prepaid, addressed as follows: If to the
Declarant, the Association or the Architectural Committee at
7330 N. 16th St., Suite B1O1, Phoenix, Arizona 85020; if to an
Owner, to the address of his Lot Or to any other address las:
furnished by the Owner to the Association; provided, however,
that any such address may be changed a4 any time by the part;
concerned by recerding a wr.tten n-ot: e of change of addresgs
and delivering a copy therecf to tne Association. Each Owner
of a Lot shall fi.e the correct mail.ng address of such Owner
with the Associarirnn, and sha.l promptly notify the Assceiar:un
in writing of any subsequent change ¢! address.

-3V




9.9. Gender. The singular, wherever used in this
Declaration, shall be construed to mean the plural when
applicable, and the necessary grammatical changes required top
make the provisions of this Declaration apply either to
corporations or individuals, men or women, shall in all caseg
be assumed as .though in each case fully expressed.

9.10. Topic Headings. ‘he marginal or topical head-
ings of the sections contained in this Declaration are for con-
venience only and do not define, limit or construe the contentsg
of the sections or this Declaration.

9.11. Survival of Liability. The termination of mem-—
bership in the Association Shall Thot relieve or release any
such former Member from any liability or obligaticn incurred
under or in any way connected with the Association during the
period of such membership, or impair any rights or remedies
which the Association may have against such former Member aris-
ing out of, or in any way connected with such membership ang
the covenants and obligations incident thereto.

+

S$.12. Construction. In the event of any discrepan-
cies, inconsistencies or conflicts between the provisions of
this Declaration and the Articles, Bylaws, Association Rules or
Architectural Committee Rules, the provisions of this Declara-
tion shall prevail. '

9.13, Joint and Several Liability. In the case of
joint ownership of a Lot, EFhe liabilities and obligations of
each of the joint Owners set forth in or imposed by this Decla-
ration, shall be joint and several.

. 8.14. Attorneys' Fees, In the event the Association
employs an attorney to enforce any lien granted to it under the

- terms of this Declaration or te collect any Assessments or
other amounts due from an Owner or to enforce compliance with
or recover damages for any violation or noncompliance with the
Project Documents, the prevailing party in any such action
shall be entitled to recover from the other party its reason-
able attorneys' fees incurred in any such action.

9.15. Declarant’'s Right To Use Similar Name. The
Assgociation hereby irrevocably consents to the use by any other
nonprofit corperation which may be formed or incorporated by
Declarant of a corporate name which is the same or deceptively
similar to the name of the Association provided one or more
words are added to the name of such other corporaticn to make
the name of the Association distinguishable from the name of
such other corporation. Within five (5) days after being
requested to do so by the Declarant, the Association shall sign

-.41._




such letters, documents or other wrltlngs as may be required by
the Arizona Corporation Commission in order for any other cor-
poration formed or incorporated by the Declarant to use a cor-
porate name which is the same or decept;vely similar to the
name of the Association.

BOULDERS MALOUF BRQOS. PARTNERSHIP, an
Arizona general partnership

By: BOULDERS JOINT VENTURE, an Arizona
, general partnership, general
. partner

By: Boulders Carefree Partners
Limited Partnership, an
Arizona limited partnership

By: The Westcor Company
Limited Partnership

an Arizona limited
partnership, its general
partner

v

General Partner
By: The Westcor Company Limited
Partnership, an Arizona
limited partnership

By:

General Partner
By: MALOUF BROS. DEVELOPKERT C0O., an

Arizona corporation, general
partner

e\ ,N\&J

Its: Q@E’S\m,n"r

o




APPROVAL, OF MASTER ASSOCTATION

Pursuant to Section 18.1 of the Master Declaration,
the Owners Association of Boulders Carefree, an Arizona non-
profit corporation, hereby approves the foregoing Declaration
of Covenants, Conditions and Restrictiong for The Fifth Green.

Dated this /g day of ﬁué, r 1987.

OWNERS ASSOCIATION OF BOULDERS
CAREFREE, an Arizona nonprofit

corpetation
By: /( /K///M/]
Ity QW /

State of Arizona )
) ss.
County of Maricopa )

The foregoing instrument was acknowledged before me
this /2 day of 4o r 1987, by L. M. LAC et '
the & ISP AC FAE T 4T - of The Westcor Company Limited
Partnership, an Arizona limited partnership, on behalf of
Boulders Carefree Partners Limited Partnership, an Arizona
limited partnership, on behalf of Boulders Joint Venture, an
Arizona general partnership, as general partner.

Stzren ECE S

Notary Public o

My Commission Expires:




87 592797

875125487

State of Arizona )
) ss,
County of Maricopa }

The foregoing instrument was acknowledged before me
this [ol day of Huc. r 1987, by Lt [agosx.
the e el AL “FHETTER "of The Westoor Company Limited
Partnership, an Arizona limited partnership, on behalf of
Boulders Joint Venture, an Arizona general partnershlp, as

general partner. C;><w//// ; .

3

Notary Public 7/

My Commission Expires:

l
“q! Cc:"' .‘:_:.:"_, h.. Au 1990 l

State of Arizona

)
) ss.
)

County of Maricopa

The foregoing instrument was acknowledged before me

this day of (fivopnesZ™ . 1987, by ¥S5ad 77
the " g sl o 7 of Malouf Bros. Development Co./, an

- Arizona corporation, as general(f@iﬁypr.

Notary Publlc

*a

;M ﬁm“y wamm&mnm:uxwmf

State of Arizona )
)} ss.
County of Maricopa )

The foreg instrument was acknowledged before me
this /R day of ;31 ve

r 1887, by J(.sz Q'%SE LR
the ?E&ﬁglﬁéﬂJ{ of OWNERS ASSOCEATION OF BOULDER

CAREFREE, an Arizona nonprofit corporation, on behalf of the

corporation, jggng’///
Ll EEE;
w;::m-~"*::ff:,ﬁbta Public

AN i . e

My Commission Expires:

e l
.
:' L e L *
et K SO IR Ll -
i!::::—-—-—-—- ‘ -

12794-13/25635BGE
08/04/87/09:23




EXHIBIT A

Lots 1 through 81, inclusive, and Tracts A through W,
inclusive, THE FIFTH GREEN, according to the plat recorded in
Book 313, page 6, records of Maricopa County, Brizona.
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87 592797
Collar, Willlams & White Engineering
DOMALD K. COULAR, P, RLS. Consulting Enginzers
EOREET B VAGONER, BE, RLS 2702 N. 44th Strest, Suite 205-B
vicy Mrengion? Phoenix, Arizona 85008
{602) 857-3350
Description
For
CWW No. 860801 Boulders Malouf Bros. Partnership July 23, 1987

THE FIFTH GREEN - LARE EASEMENT

Being a portion of Section 11, Township $ North, Range 4 East, G.
& S. R. B. & M., Maricopa County, Arizona, more particularly
described as follows:

COMMENCING at the most northerly corner of Lot 5 of THE FIFTH .
GREEN, PHASE I as recorded in Book 313, at Page 6, Maricopa Eounty
Records;

THENRCE S519°32'26"E, along the boundary of said Lot 5, a distance of
51.13 feet; “

THENCE S84°40'57"E, along the most northerly line of Tract D of said
Pifth Green Phase I, a distance of 50.00 feet to the TRUE POINT OF
BEGINNING;

THENCE, departing said northerly line, NO5°19'03"E, 16.00 feét;

THENCE SE4°40Q'57"E, along a line lying 16.00 feet north of and parallel
with the north line of said Tract D, 50.00 feet;

THENCE, departing said parallel line, S05°19'03"W, 16.00 feet;

TEENCE NB4°40'S7"W, along the north line of said Tract D, 50.00 feet to
the TRUE POINT OF BEGIRNING.

Scotisdale Oflce
2922 N 70th Sireet
Seotisgale, Arnzona 85251

602 47 5433




o 87 5921y,
‘negcription For
voulders Malouf Bros. Partnership
THE FIFTH GREEN - LAKE EASEMENT

CWW No. 860801 512507

- Comprising 800 sqg-ft, more or less, subject to all easements of

record.
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