	
	
	



Information Sheet for Texas Representatives
Key Findings
Both the FIGHT Act and Texas Penal Code § 42.105 contain vague, undefined terms, eliminate mens rea, and authorize unconstitutional seizures, exposing Texas sheriffs, counties, and prosecutors to §1983, Monell, takings, and state‑actor liability.
 Both the FIGHT Act and Texas Penal Code § 42.105 contain vague, undefined terms, eliminate Mens rea, and authorize unconstitutional seizures.
These statutes disproportionately target rural, agricultural, and minority communities, enabling selective enforcement.
 Texas representatives need to understand that enforcing either statute places Texas officers, counties, and taxpayers at direct legal risk.

Why This Matters to Texas
· Texas counties—not federal agencies—bear the financial and legal risk for unconstitutional seizures carried out by local officers.
· Rural and agricultural communities are disproportionately targeted, despite engaging in lawful, culturally rooted practices.
· Sheriffs and prosecutors face personal liability because qualified immunity does not apply when enforcing facially unconstitutional statutes.

Fiscal Impact on Texas Counties (New Section)
Enforcement of either statute creates direct, unfunded liabilities for counties:
· Litigation costs for §1983, Monell, and takings claims
· Mandatory compensation for destroyed property under Horne and Lucas
· Increased insurance premiums or loss of coverage for unconstitutional enforcement
· Budget exposure for sheriff’s offices, animal control, and county attorneys
Texas taxpayers—not federal agencies—will ultimately pay for these unconstitutional seizures.

Summary of the FIGHT Act’s Constitutional Defects
1. Due Process Violations
The Act authorizes immediate seizure, forfeiture without hearings, and destruction before adjudication, violating:
· Fuentes — pre‑deprivation hearings required
· James Daniel Good — seizure of property requires due process
· Mathews — procedural safeguards must be balanced
Counties—not federal agencies—will be sued for unconstitutional seizures carried out by local officers.”

2. Discriminatory Enforcement
The Act allows officers to infer criminality from phenotype, lineage, cultural practices, or the owner’s identity, disproportionately harming rural and minority Texans.

3. Eliminates Mens Rea
Strict‑liability criminalization contradicts:
· Morissette — presumption of Mens rea
· Staples — knowledge required for possession offenses
· Elonis — intent required for criminal liability
· Robinson — status‑based criminalization unconstitutional
Innocent ranchers, breeders, and families can be criminalized for lawful conduct.

4. Takings Clause Violations
By converting lawful animals into contraband and authorizing uncompensated destruction, the Act triggers:
· Lucas — total deprivation of use
· Horne — personal property takings
· Cedar Point — physical appropriation
· Loretto — per se takings

5. Unconstitutional Delegation to Private Actors
The Act empowers private groups to initiate enforcement and take custody of seized property, violating:
· Carter Coal — private delegation unconstitutional
· Post–Loper Bright nondelegation principles

6. Massive Civil Liability for Texas Officers
Enforcement creates direct, personal, and unavoidable liability:
· §1983 liability
· Monell liability
· Prosecutorial investigative liability
· State‑actor liability for private groups
Every enforcement pathway creates direct, personal, and unavoidable liability.

Summary of Defects in Texas Penal Code § 42.105
1. Vague, Undefined Terms
Terms like “training,” “equipment,” and “intent” lack definitions and “provide no objective standards,” enabling arbitrary enforcement.

2. Criminalizes Biology & Lineage
Inferring criminal intent from breed, phenotype, lineage, or natural behavior violates Robinson’s prohibition on status‑based criminalization.

3. Eliminates Mens Rea
Like the FIGHT Act, §42.105 allows prosecution without proving knowledge or intent, contradicting Morissette, Staples, and Elonis.

4. Enables Arbitrary & Discriminatory Enforcement
The statute invites selective enforcement against rural and minority communities, implicating:
· Kolender — vagueness enabling arbitrary enforcement
· Papachristou — criminalization of ordinary behavior
· Yick Wo — discriminatory enforcement unconstitutional

5. Takings Clause Problems
Animals are often seized and destroyed without hearings or compensation, violating Horne, Lucas, and Cedar Point.

6. Civil Liability for Texas Officers
Enforcement triggers:
· §1983 liability
· State‑law tort liability
· Monell liability
· Personal liability for prosecutors acting investigatively
Officers and agencies cannot rely on qualified immunity when enforcing a statute that is unconstitutional on its face.

Recommended Actions for Texas Representatives
· Oppose the federal FIGHT Act — it is facially unconstitutional and likely to be enjoined.
· Reevaluate and repeal Texas Penal Code § 42.105 — it contains the same structural defects.
· Protect Texas officers and counties from liability exposure.
· Defend rural and cultural communities disproportionately targeted by both laws.

One‑Sentence Summary 
The FIGHT Act and Texas Penal Code § 42.105 are structurally unconstitutional, vague, discriminatory, and expose Texas officers, counties, and communities to severe civil liability and uncompensated takings.



	
	
	



