	
	
	



MOTION TO DISMISS — TEXAS PENAL CODE § 42.105
(Facial Constitutional Challenge)

CAUSE NO. ________
STATE OF TEXAS
 v.
 [DEFENDANT NAME]
IN THE _____ COUNTY COURT / DISTRICT COURT
 _____ COUNTY, TEXAS

DEFENDANT’S MOTION TO DISMISS CHARGES UNDER TEXAS PENAL CODE § 42.105 AS FACIALLY UNCONSTITUTIONAL
Defendant, by counsel, respectfully moves this Court to dismiss all charges brought under Texas Penal Code § 42.105, because the statute is void for vagueness, lacks constitutionally required mens rea, criminalizes status and biological traits, violates Texas property‑rights protections, and authorizes arbitrary and discriminatory enforcement in violation of the U.S. Constitution and the Texas Constitution, including:
· Tex. Const. art. I, § 13 (Due Course of Law)
· Tex. Const. art. I, § 19 (Due Process)
· Tex. Const. art. I, § 3 (Equal Rights)
· Tex. Const. art. I, § 17 (Takings)
For these reasons, § 42.105 is facially unconstitutional and cannot be enforced.
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I. INTRODUCTION
Texas Penal Code § 42.105 is facially unconstitutional. It criminalizes innocent conduct, cultural practices, and biological traits; it lacks clear standards; it eliminates mens rea; and it authorizes arbitrary enforcement against rural and minority communities. Texas’s constitutional protections for due process, equal rights, and property rights are broader than federal protections, and § 42.105 violates them all.
Because the statute is defective in every constitutional dimension, the Court must dismiss the charges.

II. LEGAL STANDARD FOR FACIAL CHALLENGES IN TEXAS
A statute is facially unconstitutional if it is invalid in all applications or if it is so vague that it invites arbitrary enforcement.
 State v. Johnson, 475 S.W.3d 860 (Tex. Crim. App. 2015).
 State v. Doyal, 589 S.W.3d 136 (Tex. Crim. App. 2019).
Texas courts apply a more protective standard under the Texas Constitution’s Due Course of Law Clause.
 University of Tex. Med. Sch. v. Than, 901 S.W.2d 926 (Tex. 1995).
Section 42.105 fails under both federal and Texas standards.

III. SECTION 42.105 IS VOID FOR VAGUENESS UNDER THE TEXAS CONSTITUTION
A statute is void for vagueness if it:
1. Fails to give ordinary people fair notice of prohibited conduct, or
2. Authorizes arbitrary and discriminatory enforcement.
 State v. Holcombe, 187 S.W.3d 496 (Tex. Crim. App. 2006).
Section 42.105 fails both prongs.

A. Undefined and subjective statutory terms
Section 42.105 criminalizes:
· “possessing a cock with the intent to engage in cockfighting,”
· “training a cock for cockfighting,”
· “possessing equipment used in cockfighting,”
· “attending a cockfight.”
None of these terms are defined with objective standards.
As your testimony states:
“These terms provide no objective standards and allow officers to infer criminality from appearance, culture, or genetic traits.”
This is fatal under Holcombe and Doyal.

B. Lack of fair notice
Texas law requires statutes to give clear notice of what conduct is prohibited.
 Ex parte Lo, 424 S.W.3d 10 (Tex. Crim. App. 2013).
Section 42.105 fails because:
· “training” is undefined
· “equipment” is undefined
· “intent” is inferred from genetic traits
· ordinary agricultural tools can be construed as contraband
· lawful ownership becomes criminal based on appearance
Citizens must guess at legality, which violates Tex. Const. art. I, § 19.

C. Arbitrary and discriminatory enforcement
Texas courts strike statutes that enable selective enforcement.
 State v. Johnson, 475 S.W.3d 860 (Tex. Crim. App. 2015).
 Kolender v. Lawson, 461 U.S. 352 (1983).
Section 42.105 is enforced overwhelmingly against:
· rural Texans
· Hispanic and Latino communities
· cultural and heritage animal owners
Your testimony notes:
“This is precisely the type of arbitrary enforcement the Due Process Clause forbids.”
Texas’s Equal Rights Clause (art. I, § 3) prohibits such discriminatory application.

IV. SECTION 42.105 LACKS CONSTITUTIONALLY REQUIRED MENS REA
Texas law presumes a culpable mental state unless the Legislature clearly indicates strict liability.
 Aguirre v. State, 22 S.W.3d 463 (Tex. Crim. App. 1999).
Section 42.105:
· imposes strict liability for ownership of lawful animals,
· treats genetic traits as evidence of criminal purpose,
· criminalizes innocent agricultural tools,
· and allows conviction based on status, not conduct.
This violates both the Texas and U.S. Constitutions.

V. SECTION 42.105 UNCONSTITUTIONALLY CRIMINALIZES STATUS, BIOLOGY, AND CULTURAL IDENTITY
Texas law prohibits criminalizing:
· status
· condition
· identity
· biological traits
Ex parte Thompson, 442 S.W.3d 325 (Tex. Crim. App. 2014).
 Robinson v. California, 370 U.S. 660 (1962).
Your testimony explains:
“The Act treats genetic lineage, phenotype, and inherited behavioral traits as evidence of criminal intent.”
A rooster’s genetic traits (ISPD, SORCS2, etc.) are not the product of human intent. Criminalizing ownership based on biology is unconstitutional.


VI. SECTION 42.105 VIOLATES TEXAS PROPERTY RIGHTS AND THE TAKINGS CLAUSE
Texas provides stronger property protections than federal law.
 Tex. Const. art. I, § 17.
Section 42.105:
· destroys all economically viable uses of lawful animals
· authorizes seizure without due process
· allows destruction without compensation
· treats lawful property as contraband based on appearance or lineage
This violates Lucas, Horne, Cedar Point, and Texas takings jurisprudence.
Your testimony states:
“Animals are constitutionally protected chattel… The Act converts lawful property into de facto contraband.”

VII. SECTION 42.105 VIOLATES THE TEXAS CONSTITUTION’S DUE COURSE OF LAW CLAUSE
Texas’s Due Course of Law Clause is independent and broader than federal due process.
 Than, 901 S.W.2d at 929.
Section 42.105 violates it because:
· it criminalizes innocent conduct
· it lacks fair notice
· it is unconstitutionally vague
· it authorizes seizure without hearings
· it criminalizes biological traits
· it allows private‑actor influence in enforcement
· it destroys property rights without compensation
Under Texas constitutional doctrine, the statute cannot stand.

VIII. SECTION 42.105 IS FACIALLY UNCONSTITUTIONAL AND MUST BE DISMISSED
Your testimony concludes:
“When a statute is vague, overbroad, lacking mens rea, arbitrarily enforceable, delegating criminal authority without standards, criminalizing status and biology, and authorizing seizure without hearings, it is void.”
This applies directly to Texas Penal Code § 42.105.
Because the statute is facially unconstitutional, the Court must:
· dismiss all charges,
· declare § 42.105 void,
· and bar further prosecution under the statute.


PRAYER FOR RELIEF
Defendant respectfully requests that this Court:
1. Grant this Motion to Dismiss;
2. Declare Texas Penal Code § 42.105 unconstitutional on its face;
3. Dismiss all charges with prejudice; and
4. Grant any further relief to which Defendant is entitled.
Respectfully submitted,
 [Attorney Name]
 [Bar Number]
 [Address]
 [Phone]
 [Email]
 Attorney for Defendant



	
	
	



