
Appendix in Support of Plaintiff’s  
Motion for Temporary Restraining Order - Page 1  3470282.1 

IN THE UNITED STATES DISTRICT COURT  
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 
 
BNSF RAILWAY COMPANY 

 Plaintiff,  

 
v. 

INTERNATIONAL ASSOCIATION OF 
SHEET METAL, AIR, RAIL AND 
TRANSPORTATION WORKERS –  
TRANSPORTATION DIVISION and 
BROTHERHOOD OF LOCOMOTIVE 
ENGINEERS AND TRAINMEN, 
 
 Defendants. 
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Civil Action No.  
3:22-CV-00083-M 

 
APPENDIX IN SUPPORT OF PLAINTIFF’S  

MOTION FOR TEMPORARY RESTRAINING ORDER  
 

NOW COMES, Plaintiff BNSF Railway Company and files this Appendix in Support of 

its Motion for Temporary Restraining Order.  

EXHIBIT DESCRIPTION PAGE NO. 

 1 Declaration of Andrea Smith dated January 18, 2022 App. 1 - 8 
 
 A BNSF Availability Policy effective October 1, 1999 App. 9 - 14 
 
 B Kasher Award - PLB 6264 and 6265 App. 15 - 72 
 
 C BNSF Guidelines for TY&E Employee Assistance App. 73 
  Effective 2000 
 
 D BNSF Guidelines for TY&E Employee Assistance App. 74 
  Effective 10-10-06 
 
 E Response to Question re: Low Hours App. 75 - 76 
 
 F BNSF Ry. v. UTU, PLB No. 6721, App. 77 - 85 
  Award No. 121 (Jan. 20, 2012) 
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 G BLET v. BNSF Ry Co., PLB No. 7092, App. 86 - 91 
  Award No. 59 (May 15, 2012) 
 
 H SMART-TD v. BNSF Ry. Co., App. 92 - 93 
  PLB 7425 Award No. 153 (Dec. 7, 2018) 
 
 I BNSF Guidelines for TYE and Yardmaster App. 94 - 96 
  Attendance Effective 3-1-11 
 
 J BNSF Guidelines for TYE and Yardmaster App. 97 - 99 
  Attendance Effective September 1, 2012 
 
 K BNSF System General Notice No. 94 App. 100 - 101 
  Former CBQ-Waiting Turn dated July 29, 2015 
 
 L Letter from BNSF to Employees re: Holiday Lay-Offs App. 102 
  dated November 2019 
 
 M BNSF Guidelines for TYE and Yardmaster App. 103 - 105 
  Attendance Effective January 11, 2021 
 
 N UTU v. BNSF Ry. (July 1, 2005) App. 106 - 132 
 
 O UTU v. DT&I R.R., PLB No. 2991, App. 133 - 151 
  Award No. 1 (May 11, 1983) 
 
 P Richard Fetzer v. Ill. Central Gulf R.R. Co., App. 152 - 156 
  NRAB 3rd Div., Award No. 24998 (Sept. 26, 1984) 
 
 Q BRS v. Southern Ry., NRAB 3rd Div., App. 157 - 160 
  Award No. 23133 (Jan. 15, 1981) 
 
 R Letter from Salvatore Macedonio to Dennis Pierce App. 161 
  re: Hi-Viz Attendance Policy Offer of Arbitration 
  dated January 17, 2022 
 
 S Letter from Salvatore Macedonio to Jeremy Ferguson App. 162 
  re: Hi-Viz Attendance Policy Offer of Arbitration 
  dated January 17, 2022 
 
 2 Declaration of Salvatore Macedonio dated  App. 163 - 173 
  January 18, 2022 
 
 A Hi-Viz Attendance Programs - System General App. 174 - 184 
  Notice effective February 1, 2022 
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 B Letter from BLET to Dennis Pierce re: BNSF Attendance App. 185 - 187 
  policy - request for strike authority dated January 10, 2022 
 
 C Letter from SMART to Jeremy Ferguson re: Strike App. 188 
  Authority - BNSF Attendance Guidelines Policy 
  dated January 11, 2022 
 
 D Top/Middle/Low UNB usage Random Employees App. 189 
 
 E Letter from BLET re: Request for Strike Authority App. 190 - 191 
  dated January 12, 2022 
 
Dated:  January 18, 2022   Respectfully submitted,  

 /s/ Russell D. Cawyer    
      David M. Pryor 

Texas Bar No. 00791470 
BNSF RAILWAY COMPANY 
2500 Lou Menk Drive, AOB-3 
Fort Worth, Texas 76131-2828 
Tel.: (817) 352-2286 
Fax: (817) 352-2399 
David.Pryor@BNSF.com 
 
Donald J. Munro 
D.C. Bar No. 453600 
JONES DAY 
51 Louisiana Avenue, NW 
Washington, DC 20001 
Telephone: (202) 879-3939 
Facsimile: (202) 626-1700 
Email: dmunro@jonesday.com 
 
Russell D. Cawyer 
State Bar No. 00793482 
Taylor J. Winn 
State Bar No. 24115960 
KELLY HART & HALLMAN LLP 
201 Main Street, Suite 2500 
Fort Worth, Texas 76102 
Telephone: (817) 332-2500 
Facsimile: (817) 335-2820 
russell.cawyer@kellyhart.com 
taylor.winn@kellyhart.com 

 
      ATTORNEYS FOR PLAINTIFF 
      BNSF RAILWAY COMPANY 
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CERTIFICATE OF SERVICE 
 

I hereby certify that the foregoing document was served upon counsel for Defendants 

(listed below) by electronic means on January 18, 2022. 

Kevin C. Brodar 
Smart Transportation Division 
24950 Country Club Blvd., Suite 340 
North Olmsted, Ohio 44070 
(216) 228-9400 
kbrodar@smart-union.org 
 
James Petroff 
Wentz, McInerney, Piefer & Petroff 
3311 Bear Pointe Cir. 
Powell, Ohio 43065 
(614) 756-5566 
jpetroff@lawforlabor.com 
 
 

 /s/ Russell D. Cawyer    
Russell D. Cawyer 
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IN THE UNITED STATES DISTRICT COURT  
NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 
 
 
BNSF RAILWAY COMPANY 

Plaintiff,  

 
v. 

INTERNATIONAL ASSOCIATION OF 
SHEET METAL, AIR, RAIL AND 
TRANSPORTATION WORKERS –  
TRANSPORTATION DIVISION and 
BROTHERHOOD OF LOCOMOTIVE 
ENGINEERS AND TRAINMEN, 
 
Defendants. 
 

 

§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
 
 

 
 
 
 
 
 
 
 
 
Civil Action No. 3:22-cv-83-M 

DECLARATION OF ANDREA SMITH  
 

I, Andrea Smith, hereby declare as follows: 
 

1. I submit this declaration based on my personal knowledge and documents that 

BNSF Railway Company (“BNSF”) maintains in the regular course of business.  The purpose of 

this Declaration is to support BNSF’s motion for a preliminary injunction filed in the above-

captioned matter. 

2. I am currently employed as General Director, Labor Relations at BNSF.  I have 

held this position for the past seven years.  I have been employed at BNSF since 2004.  I am 

responsible for managing all aspects of labor relations with the Unions that represent BNSF’s 

“operating” employees, i.e., the conductors and engineers who crew the trains.  That includes 

engaging in collective bargaining as well as managing arbitrations and other aspects of dispute 

resolution.  

App. 1
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DECLARATION OF ANDREA SMITH  -- 2 
 

3. I am familiar with the details of the current dispute between BNSF and the Unions 

over BNSF’s implementation of the Hi Viz Attendance Policy.  I have been involved in 

communicating the attendance policy and responding to objections raised by the Unions.   

4. The Unions represent several different crafts of employees at BNSF.  BNSF and 

the Unions are parties to a number of different collective bargaining agreements.  Because 

railroad labor agreements never expire, many of these agreements have been in place for 

decades.  These agreements include both express written terms as well as a range of implied 

terms based on and evidenced by the parties’ past practices. There are also hundreds, if not 

thousands, of arbitration awards interpreting these agreements.    

5. Some of the parties’ collective bargaining agreements are system-wide in scope; 

they cover all of the employees represented by the Unions who are employed by BNSF.  Other 

agreements cover only a portion of the BNSF network.  There are a number of agreements that 

cover only those portions of the system that correspond to the properties of former railroads that 

have since been merged into BNSF.  BNSF is also party to a number of multi-employer 

agreements that are negotiated on a “national” basis with other railroads.   

6. Over the course of many decades, BNSF—and its predecessors, including 

Burlington Northern (“BN”) and Atchison, Topeka and Santa Fe Railway (“ATSF”)—have 

implemented and/or adapted employee work policies, rules, standards and/or procedures related 

to attendance.  It has always done so without prior bargaining.  More specifically, BNSF has a 

long-standing and well-settled past practice of unilaterally changing practices and standards 

governing attendance for train-service employees charged with operating trains both in yards and 

between terminals.  

App. 2
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7. There are a number of examples of this past practice summarized below.  All of 

these examples involve attendance standards for the train-service employees BLET and 

SMART-TD represent. 

8. In 1999, BNSF adopted a formal written Availability Policy requiring train-

service employees be available for work a minimum number of days per month.  Repeated 

failure to meet those minimum standards triggered a series of progressive discipline actions. 

BNSF implemented that attendance standard unilaterally.  Ex. A. 

9. BLET and SMART TD (actually, SMART TD’s predecessor union, the United 

Transportation Union (UTU)) objected to the Availability Policy.  And each claimed unilateral 

implementation of that Policy qualified as a major dispute under the RLA.  BNSF contended any 

dispute over its ability to implement that Policy was minor, and should be resolved in arbitration 

and not via union self-help.  More specifically, BNSF argued there—as it does here—that the 

railroad had an implied right (as illustrated by past practice) to manage employee attendance, and 

that to the extent the Unions disagree, that amounted to a dispute over interpretation or 

application of those implied terms.  That question, whether the dispute was major or minor, was 

litigated in this Court before Judge Jerry Buchmeyer.  Judge Buchmeyer held the dispute minor, 

and in September 1999 referred the issue to arbitration.   

10. In October 1999, Referee Richard Kasher decided the subsequent arbitration in 

BNSF’s favor, finding that implementing the Availability Policy was within BNSF’s managerial 

prerogative (Kasher Award).  Ex. B. 

11. In 2000, BNSF modified the Attendance Policy and replaced it with Attendance 

Guidelines (ATG).  Ex. C.  BNSF implemented that attendance standard unilaterally.  

App. 3

Case 3:22-cv-00083-M   Document 8   Filed 01/18/22    Page 7 of 195   PageID 80Case 3:22-cv-00083-M   Document 8   Filed 01/18/22    Page 7 of 195   PageID 80
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12. In 2006, BNSF modified the ATG and instituted additional attendance standards 

including: established additional thresholds (the amount of time an employee can be off without 

being in violation) for 5 and 6 day assigned service (jobs where employees had specific days off) 

and mixed service (employees who work multiple jobs, some with rest days and some without); 

notified employees that their absences in a subsequent one or two month period could lead to a 

violation after a prior discipline event; modified the discipline handling after 12 months 

(discipline was no longer cleared from employees’ records);  identified “excluded” time 

consisting of layoffs that affect an employee’s threshold for allowable time off; and, established 

that the company would not be precluded from challenging an employee’s full-time attendance 

requirement based on other reasonable standards.  Ex. D.  BNSF implemented these attendance 

standards unilaterally. 

13. In 2010, BNSF implemented a low-performance process, which was separate 

from the ATG.  Under the low-performance process, an employee could technically be in 

compliance with the ATG (for example, by not working due to a series of absences not counted 

under the ATG) but still be subject to discipline if that employee’s number of “starts” was 

extraordinarily low compared to their peers.  Ex. E.  BNSF implemented that attendance standard 

unilaterally.  

14. The Unions challenged the low-performance process, but arbitral authority has 

continually upheld this standard as part of BNSF’s managerial rights.  BNSF Ry. v. UTU, PLB 

No. 6721, Award No. 121 (Jan. 20, 2012) (Ex. F) (“the Board notes that employees who occupy 

full-time jobs are expected to be available on a full-time basis . . . The Carrier acts reasonably in 

establishing processes to measure employee availability and to counsel and discipline full-time 

employees who fail to be available on a reasonably full-time basis.”); BLET v. BNSF Ry Co., 

App. 4
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PLB No. 7092, Award No. 59 (May 15, 2012) (Ex. G) (same); SMART-TD v. BNSF Ry. Co., 

PLB 7425 Award No. 153 (Dec. 7, 2018) (Ex. H) (same).  

15. The BNSF ATG was again modified in 2011.  Specifically, attendance discipline 

handling was removed from the Policy for Employee Performance Accountability (PEPA) and 

the progressive discipline steps were reduced from 5 to 4 before an employee could be dismissed 

for failure to perform full time service; the calculation of weekend handling was modified; 

military service was addressed; and time on the bump board was added to the list of excluded 

time.  Ex. I.  BNSF implemented these attendance standards unilaterally. 

16. In 2012, the following changes were made to the BNSF ATG: yardmasters 

attendance thresholds were added; attendance thresholds were added for employees who are 

covered under rest agreements; time furloughed or on work retention boards were added to the 

list of excluded time; employees were notified that after they had been bumped from their 

assignment, their failure to take notification after 10 hours would result in a layoff; weekend 

calculations were again modified, allowing an employee to be charged with three weekend days 

in a given week depending upon their layoff behavior; the definition of a layoff period was 

defined as 0-25 hours for employees not on assigned jobs with rest days; working a portion of a 

calendar day would not negate a layoff period beginning or ending on that same day; and an 

employee who failed to comply with the single tie-up process (the process of clocking out at the 

end of their work day) would also have that counted against them for attendance purposes.  Ex. J.  

Again, BNSF implemented these attendance standards unilaterally. 

17. In 2015, BNSF altered how the ATG measured time available for service for 

some pool-service employees.  Ex. K.  As a result of that modification, time an employee spent 

“waiting turn” (a period when a pool-service employee is marked off, and is not marked up until 

App. 5

Case 3:22-cv-00083-M   Document 8   Filed 01/18/22    Page 9 of 195   PageID 82Case 3:22-cv-00083-M   Document 8   Filed 01/18/22    Page 9 of 195   PageID 82



DECLARATION OF ANDREA SMITH  -- 6 
 

the train they missed is back at the employee’s home terminal) was recategorized as unavailable 

time and subject to the ATG.  Before that modification, such waiting-turn time was not 

considered when deciding if an employee met the ATG’s availability standards.  

18. In 2019, BNSF added a new attendance standard for high-impact days (basically 

holidays).  An employee could be in compliance with the ATG, but if they laid off on the 

majority of 14 the identified high-impact days (when employee availability has historically been 

very low) they could still be subject to progressive discipline.  Ex. L.  BNSF implemented that 

attendance standard unilaterally.  

19. In 2021, BNSF instituted actual suspensions and removed a progressive step of 

discipline from the ATG.  Ex. M.  BNSF implemented these attendance standards unilaterally.    

20. BNSF imposed each of these measures based on its own determination that they 

were necessary to manage employee attendance or otherwise enforce existing attendance 

standards, without bargaining with the Unions over BNSF’s right to do so. 

21. Even if BNSF did not have a long-standing implied contractual right to modify 

and manage attendance rules and implement standards like the new Hi Viz policy, it would still 

retain the right to do so as a function of its reserved managerial rights.  Railroads like BNSF 

retain an implied management right to implement reasonable rules and policies as long as such 

rules and policies are not inconsistent with the express terms of applicable collective bargaining 

agreements.   

22. Ample arbitral authority confirms that BNSF’s collective bargaining agreements 

reserve for the railroad implied “managerial prerogatives” or “reserved rights,” which allow 

BNSF to take actions that constitute a reasonable extension of its managerial discretion.  See, 

e.g., UTU v. BNSF Ry. (July 1, 2005) (Ex. N) (finding that “[n]othing in the language of Section 

App. 6
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6 [of the collective bargaining agreement] takes away from the Carrier its managerial 

prerogatives to run the railroad according to standard managerial principles,” where “[u]nder a 

union-management format an employer keeps control of all areas of decision-making not given 

away in contract”).   

23. These awards on BNSF and its predecessors are consistent with extensive 

precedent across the industry.  See, e.g., UTU v. DT&I R.R., PLB No. 2991, Award No. 1 (May 

11, 1983) (Ex. O) (“It is well settled that a Carrier has the right to make reasonable rules in the 

furtherance of orderly and efficient conduct of its business, so long as such rules are not 

inconsistent with or in violation of the collectively bargained agreements it has entered into with 

labor organizations.”); Richard Fetzer v. Ill. Central Gulf R.R. Co., NRAB 3rd Div., Award No. 

24998 (Sept. 26, 1984) (Ex. P) (holding that “[t]he Carrier has a right to issue such rules as it 

sees fit for the government of its employees, except to the extent limited by Agreement, and has 

the right to expect such rules to be complied with,” noting that “in all matters that have not been 

limited by agreement, the Carrier’s authority remains unrestricted”) (internal citation omitted).1 

24. My understanding is that other railroads have exercised similar managerial 

discretion to set and modify attendance policies.  In particular, BNSF’s primary competitor, 

Union Pacific Railroad, recently adopted a new version of an attendance policy that is similar in 

many respects to BNSF’s Hi Viz policy.  Union challenges in court to that change in Union 

Pacific’s policy were rejected.    

                                                           
1 See also BRS v. Southern Ry., NRAB 3rd Div., Award No. 23133 (Jan. 15, 1981) (Ex. Q) 

(finding no violation of collective bargaining agreement where, “[g]iven the absence of any specific 
restriction, Carrier was free, under well established labor relations principles, to implement the change 
back to the normal work week,” noting that “it is axiomatic that Carrier retains all managerial 
prerogatives not relinquished by the Rules Agreements”). 

App. 7

Case 3:22-cv-00083-M   Document 8   Filed 01/18/22    Page 11 of 195   PageID 84Case 3:22-cv-00083-M   Document 8   Filed 01/18/22    Page 11 of 195   PageID 84



App. 8

Case 3:22-cv-00083-M   Document 8   Filed 01/18/22    Page 12 of 195   PageID 85Case 3:22-cv-00083-M   Document 8   Filed 01/18/22    Page 12 of 195   PageID 85



App. 9

Case 3:22-cv-00083-M   Document 8   Filed 01/18/22    Page 13 of 195   PageID 86Case 3:22-cv-00083-M   Document 8   Filed 01/18/22    Page 13 of 195   PageID 86

jennifer_perry
Rounded Exhibit Stamp



App. 10

Case 3:22-cv-00083-M   Document 8   Filed 01/18/22    Page 14 of 195   PageID 87Case 3:22-cv-00083-M   Document 8   Filed 01/18/22    Page 14 of 195   PageID 87



App. 11

Case 3:22-cv-00083-M   Document 8   Filed 01/18/22    Page 15 of 195   PageID 88Case 3:22-cv-00083-M   Document 8   Filed 01/18/22    Page 15 of 195   PageID 88



App. 12

Case 3:22-cv-00083-M   Document 8   Filed 01/18/22    Page 16 of 195   PageID 89Case 3:22-cv-00083-M   Document 8   Filed 01/18/22    Page 16 of 195   PageID 89



App. 13

Case 3:22-cv-00083-M   Document 8   Filed 01/18/22    Page 17 of 195   PageID 90Case 3:22-cv-00083-M   Document 8   Filed 01/18/22    Page 17 of 195   PageID 90



App. 14

Case 3:22-cv-00083-M   Document 8   Filed 01/18/22    Page 18 of 195   PageID 91Case 3:22-cv-00083-M   Document 8   Filed 01/18/22    Page 18 of 195   PageID 91



'RUC LAW BOARD NOS. 6264 and 6265
3URUNGTON NORTHERN AND SANTA FE RAILWAY COMPANY
and BROTHERHOOD OF LOCOMOTIVE ENGINEERS and
UNITED TRANSPORTATION UNION
AVAILABILITY POLICY DISPUTE
ARBITRATION OPINION AND AWARD
OCTOBER 29, 1899

In the Matter of an Arbitration Before

PUBLIC LAW BOARD NOS. 6264 and 6265

Involving

THE BURLINGTON NORTHERN AND
SANTA FE RAILWAY COMPANY

THE BROTHERHOOD OF LOCOMOTIVE
ENGINEERS

and

THE UNITED TRANSPORTATION UNION

introduction

As the result of litigation in the United States

District Court for the Northern District of Texas, Fort

Worth Division, 3:99-CV-675-R involving the Burlington

Northern and Santa Fe Railway Company (hereinafter the

A SF" or the "Carrier") and the Brotherhood of Locomotive

ineers (hereinafter the "BLE") and the United

Transportation Union (hereinafter the "UTU"), the above-

CARRIER'S EXHIBIT#

App. 15
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Nos. 6254 and 6265
and BLE and UTU

Availability Policy Dispute
Page 2

captioned Public Law Boards (hereinafter the "Board") were

established pursuant to the provisions of Section 3 of the

Railway Labor Act to hear a dispute concerning the

propriety of the Carrier's intended implementation of a so-

called "Availability Policy".

After receipt of pre-hearing submissions, a hearing

was conducted on October 14, 1999 at the offices of the

National Mediation Board in Washington, DC. The Board was

composed as follows:

John J. Fleps, Esquire - Carrier Member
President Charles Little - Organizations Member
Richard R. Kasher - Chairman-and Neutral Member

The parties were represented by counsel who entered

their appearances as follows:

Ronald M. Johnson, Esquire
Aiken, Gump, Strauss, Hauer & Feld
for the Carrier

I*

Harold A. Ross, Esquire

Ross & Kraushaar
for the BLE

Clinton J. Miller, 111, Esquire
General Counsel - UTU

for the UTU

Counsel were afforded a full opportunity to present

relevant evidence through the testimony of witnesses and in

App. 16
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documtentary proofs, cross-examination was permitted and

counsel raised points and contentions in support of their

respective positions in oral and written statements.

Background Fads

As a result of the Carrier's analysis of statistical

data .regarding the non-availability of train/yard and

engine service employees for work during weekdays and

weekends, the BNSF made known its intention to implement a

^licy which, among other provisions, would limit the

number of days train/yard and engine service employees

could -mark off" or be otherwise unavailable for service

during a calendar month.

The Policy further provided that if a train/yard or

engine service employee exceeded the number of permissible

days of unavailability during a month that that employee.

would be subject to progressive discipline in accordance

with a schedule specified in the Policy.

The Availability Policy was first published, for

informational purposes, in the spring of 1999. The Carrier

6nounced its intention to implement the Policy on or about

October 1, 1999. As the result of the above-referred to

App. 17
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litigation these Public Law Boards were established in

September, 1999.

The Neutral Member of the Board, in discussions with

the parties' counsel,. in an effort to make arrangements for

a timely hearing and decision in this matter, requested

that the Carrier move the date of its intended

implementation of the Policy from October 1, 1999 to

November 1, 1999. The Carrier agreed to do so.

At the October 14, 1999 hearing before the Board, the

Carrier advised that it had made certain modifications to

the previously published Availability Policy, and the

modified Policy, Carrier Exhibit No. 3, contains a number

of excerpts relevant to the instant dispute.

In the introductory language of the Policy, revised

effective October 1, 1999, BNSF states as follows:

Employees In unassigned service must be available for service
approximately seventy-five percent (75%) of total time on weekends
(defined as Saturday and Sunday, midnight to midnight) and seventy-five
percent (75%) of total time on weekdays figured independently and applied
on a calendar month basis. For purposes of this Policy, unassigned
service Is defined as service that does not provide for assigned rest days
or does not provide • specific start time or start window. Seven-day
assignments are considered as unassigned service. If a layoff or mark-up
involves any portion of a weekend day as defined above, that entire day Is
considered a weekend absence. Availability will be calculated on the bask
of the number of days In a calendar month that the employee is in
unassigned service during that month. In every case, absence lot personal

• business, sickness, sickness in family, missed calls, or other similar
absence on any part of any day will be counted as a day that the employee
was not available lot the purpose of determining that employee's
availability.

App. 18
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The Policy then provides that vacation days, personal

leave days, jury duty, bereavement, union business, catttpany

business, granted leave-of-absence, medical leave, excused

absence or other similar absences (all considered to be

"excluded time") would not be considered in determining

employee availability.

The Policy then, in graphic form, charts examples of

maximum allowable days off for employees in both

unassigned and assigned service.

Additionally, the Policy states in a General

Provisions-All Service Section as follows:

Layoffs must be requested from and authorized by crew support. Authority
win be based on "needs of service." To facilitate auto-markup and other
considerations, the duration of layoff must be agreed to by crew support

"Needs of service" dictate how many employees may be oft at any one time
at a particular location as determined by the vice president of operations or
his designee.

The Policy also speaks as to how it will be

administered. The Policy Administration Section reads, in

part, as follows:

0 Employees whose conduct is inconsistent with this Policy in any calendar
month will be required to meet with the Superintendent or his or her
representative. Al this meeting the employee will be advised of the

App. 19
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requirements that must be met to comply with the Policy. A second fiflurs
to comply with this Policy wtthh 36 months of the Initial meeting with the
Superintendent or his or her represents" (12 months for employees with
a clear record for the preceding 36 months) will be considered a "standard
handling' offense under the Policy for Employee Performance
Accountability (PEPA). Any subsequent failure to comply with this pot"
wl hin 36 months of a previous failure will be considered another' standard
handling' offense under PEPA. An employee who misses a call, lays off on
call or lea `no-show', will be subject to PEPA separate and apart from this
Availability Policy.

The Policy also specifies the manner in which

employees may obtain 'excused absences".

As will be more fully discussed below when the

s0 itions of the BLE and UTU are addressed, the two Labor

ganizations argued, inter alia, that the 1999

Availability Policy was in conflict with the language,

spirit and intent of the March 18, 1999 agreement between

the organizations and the carriers represented by the

National Carriers' Conference Committee (hereinafter the

^NCCC"), which agreement addresses the subject of Work/Rest

Guidelines Principles.

The BNSF was a party to this agreement, which

agreement had its genesis in an Award by Arbitration Board

No. 559. In that May 6, 1996 Award, Arbitration Board No.

559 recognized that the parties had "agreed to establish a

We and Rules Panel 2000 which would study and make

recommendations concerning various pay and work rules".

App. 20
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Article XIII of the Award established the National Wage and

Rules Panel, and the Panel was Igiven jurisdiction in

Section 2 of the Article to "comprehensively examinee

certain subjects, including "Quality of Work Life".

work/Rest Guidelines Principles include the

following relevant excerpts:

0

11. PmMQ&es and Principle

To most the needs -.of all service, many operating craft employees work
highly variable duty schedules. The Impact of those schedules on the
employee's health, quality of life, and safety on the job, and implementation
of appropriate corrective measures, are prominent issues lacing the
railroad industry today.

Recent sleep research counsels that irregular work schedules may disrupt
natural human sleep-wake cycles in certain circumstances, which could
result in the potential for disrupted, shortened and poor quality sleep and,
In some pass, reduced alertness and fatigue on the job,

The ponies believe that management and labor should join In a mutual
effort to review the relevant scientific research In this area and to facilitate
implementation of validated countermeasures that will minimize the
likelihood of fatigue while at the some time addressing related quality of Me
Issues.

. . .

111. Worr west Committee

A. A Work Rest Committee the 'Committee") shall be established on
each carrier within 45 days from the date of these Guidelines.

IV. Initial Education and Training Procram

® 1. Each Committee shall be responsible for developing an education and
training program covering all employees represented by the organizations
and appropriate cattier/management personnel.

App. 21
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0

V. Omer immediate Tasks

Each Committee shall within sh (6) months from the data of these
Guidelines develop a program, and within nine (9) months of the data of
theme Guidelines shall Implement the Initiatives as she forth below in
conjunction with and subject to the approval of the designated labor and
management representatives on that carrier.

Each Committee may designate local work/mat groups to develop, prepare
and facilitate local work/rest Initiatives and/or programs under the direction
of such Committee. It Is recognized that variations In operating and other
conditionm may well load to the 'development of different programs from
one reglon or territory of a anier to another.....

A. Assigned Work Days/Reet Dave

Work schedules consisting of assigned work days land predictable rest
days will be made available to extra and pool employees word g In
unassigned freight service to the extent practicable. The number of
assigned work days and rest days should be based on operational
feasibility and other appropriate criteria, including, but not limited to, the
lengths of the crew district and the mix of assignments which an extra
board protects. Employees who are provided regularly assigned rest days
pursuant to this Paragraph shall not be required to work on such net days,
but may voluntarily elect to do so, subject to fatigue and rest guidelines. to
be developed by each Committee.

8. Minimum Undisturbed Rest

An employee working in unassigned pool freight service will be provided 6
hone of undisturbed rest at his home terminal subsequent to completing
service and being released from duty....,

C. B,M. Mark-Uos

When employees working in unassigned freight service return to service
after being on compensated leave for 72 hours or more, they shall not be
considered available for duty earlier than 7:00 a.m. local time on the first
day back.

D. A" ned Service

Each Committee shall review the operations of the carrier for the purpose
of determining whether greater segments of the operation can be run on an
assigned basis, as opposed to unassigned or pool service. Experiments
designed to increase the percentage of operations in assigned service
shall be encouraged. Each Committee shall make a detailed account of its
findings and recommendations for increasing assigned service operations
after completing such tasks.

App. 22
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The foregoing Guidelines reflect the parties', decision that the way to
pursue resolution of fatigue-related problems is through good faith arms-
length colintiw bargaining.

Nlr. Charles L. Little, International President of the

UTU since 1995, testified that he participated in the

arbitration and negotiations which led to the establishment

of the National Wage and Rules Panel; and that he attended

all meetings of the Panel.

President Little testified that during the discussions

wRSch led to the negotiation of the work/Rest Guidelines

the parties addressed fatigue in the context of accidents

which had resulted in fatalities on the BNSF and the Union

Pacific Railroad Company. President Little testified that

the UTU believed "we were talking about availability and

absenteeism", in the context of the discussions concerning

fatigue. President Little testified that fatigue

"accumulates over a period of time", and is exacerbated if

a train or engine service employee has to be available

"every day of the month".

President Little testified that the negotiators were

able to "come up with a model that fit every carrier";

App. 23
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and ' thus the parties agreed on the general principles

contained in the pork/Rest Guidelines.

Mr. Robert D. Kerley, a UTU Associate General Chairman

on the BNSF, testified in support of his declaration,

entered in evidence as UTU Exhibit No. 8, that he has

attended several meetings with Carrier personnel in which

the question of availability and fatigue were discussed.

Mr. Kerley testified that at a September 10, 1999 meeting

,of the BNSF Fatigue Countermeasures Planning Group the

Sties discussed a computer program developed by Dr. Pooja

Dwan which sought to measure the cost, cycle time, at-home

time and other pertinent factors to determine if

implementing a "Rest Cycle" extra board, as opposed to a

conventional rotating extra board, made financial and

logistical sense.

Mr. Kerley testified that as the result of the

institution of the Availability Policy, which is presently

being applied on the BNSF on an "informational basis" only,

members of his Organization "cannot tell when they are to

go to work". Mr. Kerley testified that in the present

#nntext of the large amount of traffic being generated on

the BNSF he has "never seen so many hours of service relief

App. 24
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crews being released", and that "even in assigned service,

locals and road switchers are not makfing their schedules on

time."

Mr. Kerley testified that train and engine service

employees on the BNSF are working so many hours in certain

districts that the "only way to get a day off- is to lay

off".

Mr. Kerley testified that the Availability Policy is

"an insult to those who work all the time", and that

•loyees "know when they are tired, fatigued or have a

civic or other responsibility to meet".

Mr. Ray Lineweber, the UTU's Director of the Nebraska

State Legislative Board and a Member of the Safety

Assurance Compliance Program (hereinafter the "SACP")

testified that the SACP was established on the BNSF by the

Federal Railroad Administration. Mr. Lineweber testified

that the SACP process established on the BNSF in 1996-97

sought to address safety concerns and questions concerning

employees' ability to "mark off sick".

Mr. Lineweber testified that he met with BNSF

Opresentatives and that he outlined a plan which would

address the employees' needs for rest and the Carrier's

App. 25
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needs for moving its trains timely and efficiently; and

that at is SACP meeting in Fort Worth, Texas on March 10,

1999 the BNSF apparently introduced a "rough of an

availability policy" to the group, which group did not

include representatives of the UTU.

it. Lineweber testified that when the policy was

"floated" to the BNSF SACP System Group, on or about April

27, .1999, it was -voted down- as, in the opinion of the

the policy had "collective bargaining issues in it and

have contributed to fatigue."

The Board next viewed a videotape depicting the

activities of the Wage and Rule Panel, with commentary by

leading labor and management representatives who are

participating in the process. The transcript of the tape

was introduced in evidence as UTU Exhibit No. 19.

Mr. Franklin Hickman, who has worked for twenty-one

years for the BNSF and one of its predecessor railroads and

who is a Local Chairman for the UTU in Wisconsin, testified

regarding a work day/rest day innovation he "designed" for

train and engine service employees on his district known as

it and 5". Mr. Hickman testified that this arrangement

was placed in effect in May, 1995. Mr. Hickman, who

App. 26
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appeared on the videotape and described the benefits of "10

Jays on and 5 days off", tes4fied that with the

introduction of the "10 and 5" arrangement availability in

his district "went up to 92% to 98% depending on the days

Df the week"; that the Carrier no longer had to "hold

trains"; and "the guys get days off". Mr. Hickman

testified that the "30 and 5" is, in effect, a "local

agreement"; and that the UTU sought to "spread the

program", and did so in another part of the state of

t•onsin.

Mr. Hickman testified that, in his opinion, the

Availability Policy creates fatigue, and that employees now

have to be at work whether they are "tired or not".

Mr. Kerley was recalled and sponsored UTU Exhibit I, a

copy of the minutes of the July 22-23, 1999 Fatigue

Countermeasures Planning Group meeting. The minutes

reflect that a number of subjects were listed as "Action

Items" for the September 9-10, 1999 meeting of the group.

Among the issues to be considered were "Identify potential

roadblocks to 8/30 hour undisturbed rest", "Layoff abuse

0 sharp shooting", "General availability of employees",

App. 27
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,The new Availability Policy" and "Employee availability by

Locationtboard".

Mr. M. David Dealy, Vice President of Transportation

for the Carrier, testified regarding the Carrier's need to

implement the Availability Policy in order to ensure that

the BNSF had sufficient manpower to deliver goods on time;

and he described the Policy's intended implementation and

its design. Mr. Dealy testified that customer demands have

risen dramatically "over the weekends in the, last few

yOrs"; and that during the 1994-98 period the Carrier has

experienced "double digit growth every year". Accordingly,

Mr. Dealy testified that supply and demand became

critical", and that when train and engine service employees

laid off for special events, such as weekend holidays and

the "Super Bowl", such layoffs have caused the Carrier to

"have to shut down". Mr. Dealy described the Carrier's

obligation to meet "just-on-time" delivery schedules.

Mr. Dealy testified that the "issue involves weekend

layoffs, and not the majority of our employees".

Mr. Dealy testified that the Carrier has modified the

•ilability Policy on several occasions, since it was

App. 28
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first issued, and that all of the modifications have worked

to the -benefit" of BNSF's employees.I

Mr. Dealy testified that the "14 hour rule" does not

adversely effect the employees; and that the objections by

the labor unions appear to be caused by a ^conVmunications

problem".

Mr. John J. Fleps, BNSF's Vice President of Labor

Relations, described the 1996 settlements with the Bit and

U9'U which "called upon" the parties to establish the Work

let panels. Mr. Fleps testified that the Panels were to

function "on an advisory and non-binding basis". Mr. Fleps

stated that the participants on the Panels were to -make

recommendations for resolution of issues before or for the

next round fof negotiations)".

Mr. Fleps stated that fatigue and safety were "hot"

issues for the industry; and that was the inspiration for

the negotiation of the Work/Rest Guidelines.

Mr. Fleps stated that the work/Rest Guidelines were

not intended to be a "man for all seasons"; that is, they

were not intended to override management's prerogative to

•elop, issue and implement policies concerning

absenteeism.

App. 29
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The Carrier submitted an affidavit of Mr. Robert F.

Allen, the Chairman of the National Railway Labor

Conference and the NCCC, as Carrier Exhibit No. 22. In his

affidavit Chairman Allen reviewed the genesis of the

Work/Rest Guidelines and stated that pursuant to Articles

XI and X1II of the tflU agreement the Panel was to be a

"non-binding joint review Panel" set up to "study and exam"

certain "unresolved subjects." Chairman Allen observed

that "availability. or absenteeism" were not listed as among

L'4Se `unresolved subjects." Chairman Allen observed that

the Guidelines provide a process for carriers and the

organizations to discuss and resolve issues; but "until

and unless the parties agree to a resolution which modifies

collective bargaining agreements in a manner restricting

existing managerial rights, the carrier continues to enjoy

those rights." in his affidavit Chairman Allen wrote that,'

in his opinion, neither the language nor the purpose of the

Guidelines supports the Organizations' position that

existing agreements were amended to require that the

promulgation or modification of absenteeism or availability

,licies had to be negotiated with the organizations.

App. 30
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Mr. John Fitzgerald, a BLE General Chairman who has

corked for the BNSF and its predecessors since 1970,

testified that in 1979 the Carrier published a policy which

restricted layoffs; that he conferenced the matter with

the Burlington Northern's Labor Relations Department, and

objected to the policy; and that the notice was withdrawn.

Mr. Fitzgerald testified that when the Availability

Policy was "floated" in April, 1999 he received a fax copy

of the Policy, and raised an issue with the Carrier

•arding the Policy conflicting with the Work/Rest

Guidelines.

Mr. John Mullen, a BLE General Chairman who began his

employment as an Engineer on the Atchison, Topeka and Santa

Fe Railway Company (hereinafter the "Santa Fe"), testified

regarding representations by Carrier counsel and witnesses

concerning the BLE's allegedly accepting the implementation

of prior generations of the Carrier's availability

policies. Mr. Mullen testified that when the railroad

published an availability policy in 1990 the BLE objected

to the policy, and the matter was handled as a minor

•pute. Mr. Mullen testified that when the Carrier

published an availability policy in 1996 he objected to the

App. 31
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policy, and "none of [his] people were disciplined" for

violating the policy.

Mr. Mullen testified that the BLE "thought we had the

issue locked up in the:SACP", and that he did not acquiesce

to the Policy being implemented. Mr. Mullen testified that

the BLE "took our concerns" to Messrs. Fleps and Dealy, and

that the BLE "never agreed that it was reasonable to have

an engineer work seven nights a week, twelve hours a.night

with two days off a month".

Mr. Mullen testified that, in his opinion, the present

generation of the Availability Policy conflicts with the

mileage limitations in the BLE's collective bargaining

agreements; and that there is a difference between "miles

paid and miles run."

on cross-examination Mr. Mullen testified that he told

the Carrier that he 'supported their need for a policy",'

but "not one that was in direct violation of any collective

bargaining agreement". Mr. Mullen testified that he

provided Carrier management with a list of seven objections

to provisions in the Availability Policy, and that only two

re addressed.

App. 32

Case 3:22-cv-00083-M   Document 8   Filed 01/18/22    Page 36 of 195   PageID 109Case 3:22-cv-00083-M   Document 8   Filed 01/18/22    Page 36 of 195   PageID 109



LB Not 626+1 and 6265
and BtE and UTU

="y. Policy Dlspute

Mr. Dennis R. Pierce, a Vice General Chairman for the

Mz, testified that he worked for the former Chicago,

3urlington and Quincy Railroad Company, and that one of the

,redecessor roads was; the Spokane, Portland L Seattle

Railway Company (hereinafter the "SP&S"). Mr. Pierce

testified that a November 7, 3956 memorandum of agreement

between the SP&S and the BLE, BLE Exhibit j, establishing

layoff rights is in conflict with the Availability policy.

Mr. Pierce testified that he was a Local Chairman at

*=In, Nebraska in 1997 when an availability policy was

published by the Carrier; that the BLE "took exception to

the policy because the policy did not permit reasonable

layoffs; that the parties exchanged correspondence

regarding the BLE's challenge to the policy; and that the

policy was changed so that employees were not removed from

service and those held out of service were made whole. Mr.

Pierce testified that the BLE objected to the present

Availability Policy when it was first published, and

alleged that it was violative of an employee's reasonable

right to lay off due to illness.

App. 33
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5tstement of the Issues

The UTU poses the following issues for the Board:

Was BNSF proper in the August and September, 1999

unilateral promulgation of its -Availability Policy"

ocyvering employees represented by UTU without negotiating

with UTU in light of the March 18, 1999 Work/Rest

Guidelines/Principles signed by the parties as part of the

work of the National wage and Rules Panel mandated by

Article XIII of the 1996 UTU National Agreement?

2. If the answer to Question 1 is in the negative,

shall BNSF now be required to suspend such Availability

policy until it reaches agreement with UTU pursuant to the

March 18, 1999 Work/Rest Guidelines/Principles?

TheBLE poses the following issues for the Board:

1. In light of the provisions of the collective

bargaining agreement and practices as to layoffs, mileage

limitations, absenteeism and rest, such as, but not

limited, to those set forth in Appendix 1 hereto, and the

National Work/Rest Agreement in effect on BNSF, did the

Carrier have the right to unilaterally impose its

Sp flicting "Availability Policy" on September 1, 1999

App. 34
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ithout engaging in collective bargaining as provided by

he Railway Labor Act?

2. Is the Carrier's "Availability policy" also

nvalid on the ground that it conflicts with the

forementioned provisions of the collective bargaining

.greements between BLE and BNSF, which are set forth in

ppendix 1 hereto, and the past practices thereunder?

3. Is the Carrier's "Availability Policy" in conflict

rith the March 18, 1999 National Work/Rest

•9elines/Principles and, therefore, improperly

,rosulgated and void?

4. May the Board direct the BNSF to cease application

)f the -Availability Policy"?

The Carrier poses the following issues for the Hoard:

1. Did the Rork/Rest Guidelines/Principles take away

BNSF's managerial prerogative to unilaterally regulate

attendance through the issuance of the 1999 Availability

Policy?

2. Did provisions in collective bargaining agreements

identified by LIZ bar issuance of the 1999 Availability

TO cy?

App. 35
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Position of the U7U

The UTU maintains that the Carrier should be held to

the obligation it undertook in the March 18, 1999 Work/Rest

Guidelines/Principles negotiated between the UTU and the

BLE on the one hand and the carriers, including the BNSP,

represented by the NCCC. The UTU points out that the

Work/Rest Guidelines were the product, of negotiations

conducted pursuant to Article XIII of the 1996 UTU National

Agreement. The UTU argues that the Carrier's August 16,

09 unilateral promulgation of the Availability Policy and

BNSF's September 1, 1999 application of the policy to the

medical excused absence procedure and its Time Ticket

notation that "Additional rest request by Extra Board

personnel may result in a layoff" are plainly at odds with

the Carrier's obligations under the work/Rest Guidelines.

The UTU asserts that the Carrier's October 13, 1999'

"whittled-down" version of the Availability Policy also is

at odds with the Work/Rest Guidelines.

The UTU. maintains that the Carrier's position that it

had the managerial prerogative to promulgate all forms of

os Availability Policy is not tenable in light of the

Work/Rest Guidelines. The UTU argues that the affidavit of

App. 36
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iCCC Chairman Robert F. Allen, submitted by the Carrier, in

which he states that the work/Rest Guidelines do not bar

BNSF's right to promulgate the Availability Policy is

contradicted by Mr. Allen's predecessor as Chairman of the

NCCC who served a Section 6 Notice on the UTU on October.7,

1998 which sought to "Discontinue rules and practices that

permit less than full-time availability of active service'.

The UTU points out that the NCCC failed to obtain such

relief during that round of national negotiations.

Sordingly, the UTU contends that neither the BNSF nor the

other NCCC carriers have an unfettered managerial

prerogative to promulgate a policy such as the one here

under consideration.

The UTU argues that, more importantly, the text of the

work/Rest Guidelines provides support for its position that

the Carrier's Availability Policy violates that agreement.

specifically, the UTU points out that the document states

"The parties believe that these enhanced rest opportunities

will address fatigue-related concerns more effectively and

should reduce the need for employees to seek rest

•portunities by marking off." (Emphasis by the UTU) The

UTU further points out that the document states

App. 37
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overarching objective of these Guidelines is to achieve

meaningful progress in addressing fatigue issues by mutual

cooperative actions; if and to the extent that

particular initiatives do not prove effective, it is our

mutual intention that the parties work together to devise

mutually agreeable corrective actions, rather than rely

upon the traditional claim and grievance process."

Additionally, the UTU points out that the Rork/Rest.

Guidelines provided that the parties had to develop

grams by September 18, 1999 to be implemented December

38, 3999 that would include provisions for "Assigned Work

Days/Rest Days" and "Assigned service". Finally, the UTU

points out that Article IX of the Guidelines states "The

foregoing Guidelines reflect the parties' decision that the

way to pursue resolution of fatigue-related problems is

through good-faith arms-length collective bargaining.

The UTU submits that the declaration and testimony of

UTU international President Charles L. Little rebuts the

affidavit of NCCC Chairman Allen; and that NCCC Chairman

Allen's affidavit is also contradicted by the January 28,

09 minutes of the January 13-34, 1999 Waae /Rule Panel

meeting provided to the Panel by National Mediation Board

App. 38
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airperson Magdalena Jacobsen. The UTU points out that in

e second paragraph of those minutes it was observed that

here is concern that any simple fix on fatigue will

srupt substantial parts of the labor agreement

The UTU also relies upon the testimony of Mr. Robert

Kerley, a UTU Associate General chairman on the BNSF.

e UTU points out that Mr. Kerley testified and stated in

.s written declaration that at a September 10, 1999

eating of the ENSF Fatigue Countermeasures Planning Group

ooja Dwan stated that one of the essential criteria in

xnparing "Rest Cycle' Boards and conventional rotating

ctra boards was availability of sufficient extra employees

protect the needs of the service. (Emphasis by the UTU)

le UTU also contends that the Carrier's Availability

olicy plays havoc with the "10 and 5"" agreement reached at

uperior, Wisconsin as testified to by Mr. Franklin

ickman, the UTU's Local Chairman who participated in the

egotiation of the local agreement which established an

rrangement of ten days "on" followed by five days "off"

or operating employees at Superior, Wisconsin.

The UTU points out that it did not agree with the .

ementation of the Availability Policy; that the policy

App. 39
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as not implemented at the request of the UTU'a state

egislative Director, Mr. Ray Lineweber; and that when the

olicy was first `floated" on march 10, 1999 no UTU

epresentative was present. The UTU submits that in. April,

999 UTU General Chairperson J.D. Fitzgerald telephoned the

:arrier and stated that the Availability Policy was at odds

rith the pork/Rest Guidelines/Principles. The UTU submits

:hat in may, June, July and August, 1999 UTU

representatives continued to complain orally and by letter

.,We carrier regarding the unilateral promulgation of the

►vailability Policy, stating that the Policy violated the

cork/Rest Guidelines.

The UTU submits that 1999 was the not the first time

the UTU complained regarding the attempts of BNSF or its

predecessor railroads to unilaterally promulgate

availability policies. The UTU points out that General

Chairperson J.D. Fitzgerald testified before the Board that

when the Burlington Northern Railway Company (hereinafter

the "Burlingon") previously sought to implement an

availability policy he complained and the Burlington

W drew the policy after learning that the UTU had strike

authority. The UTU submits that similar policies sought to

App. 40
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instituted 19y the SNSF in 1996 and 1997 and by the Santa

in 1993 were withdrawn or modified as a result of

:allenyes by the UTU. In any event, the UTU points out

at these policies predated the March 18, 1999 Work/Rest

sidelines.

The UTU asserts that the Carrier's only articulated

aason for instituting the Availability Policy was its

-lability to have train and engine service employees mark

p on weekends. However, the UTU submits that the Policy

s JWt tailored to address that narrow problem. Rather,

he UTU argues that the Availability Policy is broad and

omplex, and includes the counting of medical absences.

he UTU suggests that the desire to implement the

,vailability policy may have had more to do with the fact

hat on the day the Policy was first promulgated a news

-eport indicated that SNSF intended to eliminate 1,000

anion jobs.

The UTU maintains that the arbitral precedent cited by

the Carrier has no applicability to the instant case, since

all of those decisions involved rights of a carrier

rJarding absenteeism in specific discipline cases. The

)TU suggests that the case before public Law board 4762 TCU

App. 41
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and Amtrak (Neutral Member Jacob Seidenberg, December 7,

1989) is more analogous to the situation in this case, as

PLB 4762 recognized the carrier's right, generally, to

regulate smoking in the workplace, but not to totally ban

smoking without negotiations. The UTU points out that in

the instant case the Carrier has articulated a concern

regarding weekend mark offs, but the Policy applies across

the board, even to medical absences.

0

Based upon what it considered to be the clear intent

language of the Work/Rest Guidelines to deal with

fatigue-related problems, the UTU maintains that the

broadly-drawn, unilaterally-implemented Availability Policy

conflicts with those Guidelines.

Accordingly, the UTU requests that the Board find that

the BNSF acted improperly in August and September, 1999

when it unilaterally promulgated the Availability Policy

applicable to employees represented by the UTU, without

negotiating with the UTU in light of the work/Rest

Guidelines/Principles signed by the parties as part of the

work of the National Wage and Rules Panel mandated by

W icle X2II of the 3996 UTU National Agreement.

App. 42
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The UTU requests that the Board direct the B$SF to

spend implementation of an Availability Policy until it

aches agreement with the UTU pursuant to the March 18,

'99 Rork/Rest Guidelines/Principles.

isition of the BLE

The BLE submits that the layoff, mileage regulation

id a myriad of other contractual provisions represent an

thaustive program for rest, absenteeism and time off for

•yees, which provisions were negotiated by the Carrier

id the BLE and have become an integral part of the working

ales and conditions of those employees. The BI-r- submits

at the work/Rest Guidelines were adopted by the parties

n order to circumvent Congressional and agency involvement

n the subjects associated with work/rest cycle; and that

hese Guidelines were the product of collective bargaining,

.nd recognized that the subjects associated with work/rest

sere best handled in bargaining negotiations. The BLE

>oints out that the Work/Rest Guidelines stated and

.ntended that the programs were to be developed by

)Otiations between the parties according to a schedule.

the Eli further points out that Article IX of the

App. 43
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delines indicated that they "reflect the parties'

vision that the way to pursue resolution of fatigue-

.ated problems is through good faith, arms-length

.lectivebargaining." (Emphasis by the BLE)

The BLE submits that BNSF's Availability Policy was

wnenced in violation of the Carrier's contractual and

etutory obligations.

The BLE also argues that the Availability policy

atravenes the substantive provisions of. the collective

rtning agreements between the BLE and BNSF and the

tional Work/Rest Guidelines. The BLE refers to seven (7)

ecific items which are required by the Guidelines to be

ntained in the parties' work/rest initiatives and

09 rants - The BLt enumerates those items as being (1)

;signed work days/rest days, (2) Minimum undisturbed rest,

I) A.M. mark-ups, (4) Assigned service, (5)

.ansportation, (6) Lodging facilities and (7) Line-ups.

The BLE contends that the Availability Policy clearly

iolates the provision of A.M. mark-ups, which reads:

SWhen employees working in unassigned freight service return to service
after being on compensated leave for 72 hours or more, they shall not be
considered available for duty earlier than 7:00 a.m. local time on the first
day back.

App. 44
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The BLE submits that the Availability Policy conflicts

th numerous provisions in the BLE's collective bargaining

rreement; and argues that although the Carrier has

ntinued to modify the Policy, even after the decision of

e Federal Court and during the proceedings before the

>ard, the Policy's basic principles and provisions remain

conflict with existing collective bargaining agreement

ovisions. Additionally, the BLE points out that any

)difications to the Policy would remain subject to the

I.
er's claimed prerogative to revert to the original

Dlicy.

The SLE argues that. the Availability Policy violates

he layoff and Leave of Absence Rules. The BLE points out

hat engineers may layoff for personal reasons when verbal

.uthority is obtained and the exigencies of the service

erinit. The BLE submits that the rigid application of the

)ne or two day or 75% requirements contravenes the

)ermissive nature of the rule. The Bit further points out

that the Burlington/BLE agreement, applicable to the Ft.

forth 6 Denver Railway Company, has no restrictions on any

LF ff of five days or less; and that on the former

:hicaoo, Rock Island L Pacific Railway portion of the Joint

App. 45

Case 3:22-cv-00083-M   Document 8   Filed 01/18/22    Page 49 of 195   PageID 122Case 3:22-cv-00083-M   Document 8   Filed 01/18/22    Page 49 of 195   PageID 122



6zw end &6S
nd BLE and W U

rs b9My Polley Dispute
s2

etas Line the agreement permits an unlimited layoff

eriod. The BLE also points out that Article 27 of the

,greement applicable to the Burlington's former SL-Sr

iivision permits an engineer to layoff for less than 30

Lays without reason. The 8LE points out that in order to

ensure that engineers can exercise these rights each of the

sited agreement provisions provides that "The Carrier shall

naintain a sufficient number' of engineers to permit

reasonable layoff privileges and to protect the service

ioiuding vacations and extended vacancies".

Insofar as mileage regulations are concerned, the Bit

contends that the Availability Policy violates the maximum

limits on engineers working under contractual mileage

regulations. The BLE points out that in 1990, when mileage

regulations were increased, the Carrier agreed that ^An

engineer who accumulates 4,200 miles in his assigned

checking period will be allowed to layoff on miles".

(Emphasis by the BLE) The BLE asserts that certain

engineers have worked in excess of 5,000 miles in a given

monthly period; and refers to incidents set forth in its

Omission when ENSF has cited those individuals for

violation of the Availability Policy.

App. 46
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The SIX claims that the Availability Policy violates

that provisions in the parties' collective bargaining

greements, such as (1) temporary transfer agreements,

hick permit a temporarily transferred engineer to layoff

.our (4) consecutive days each 45 day period, in addition

:o other layoff provisions, (2) the 14 hours rest rule at

some terminals, as the exercise of. the rule takes away a

,ermissible day under the Availability Policy and (3) the

`foot of the board" rule, to which the Carrier has made as

iorary accommodation and deleted from the Availability

policy, at this time and subject to further consideration,

restrictions upon an engineer's exercise of this right.

The BLE argues that the issue of the work/rest cycle

and layoffs for rest as the result of fatigue by engineers

is a major safety concern of the U.S. Congress; and points

to the fact that there is pending legislation concerning

this question and that the National Transportation Safety

Board has criticized the Federal Railroad Administration

for failing to issue regulations regarding this subject.

In light of these circumstances, the BLE submits that the

Ord should look with favor upon the arguments presented

in this proceeding by the BLE and the UTU.

App. 47
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The BLE cites two arbitration decisions involving the

NSF with each of the Organizations in these proceedings in

upport of its position. The BLE submits that in NIiAB

ward No. 24168 BLE and UP, (Twomey, 1992) it was

etermined that when an availability or absenteeism policy

onflicts with layoff and/or leave of absence provisions

he collective bargaining agreement takes precedence, and

he unilateral policy is deemed to be contractually

.mproper. The BLE contends that the decision of PIS No.

UTU and UP, Award 47 (Benn, 1992) reflects the same

rationale; that is, the unilaterally promulgated

availability or absenteeism standard does not override the

collective bargaining agreement's layoff provisions.

Based upon the foregoing facts and arguments,' the BLE

submits that its position should be sustained and requests

the Board to direct the Carrier to cease and desist from

implementing the Availability Policy. .

Position of the Carrier

The Carrier submits that it has the unilateral right

issue, modify and enforce reasonable policies regarding

absenteeism and attendance, except to the extent the

App. 48
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ercise of that right conflicts with an obligation(s)

der a collective bargaining agreement. The Carrier

serts that the right of railroads to regulate attendance

rough unilaterally set 'standards is well-recognized in a

)at of arbitration decisions in the railroad industry.

is Carrier cites several of those decisions, including UTU

. N&W, PLB No. 5107, Award No. 18 (Euker, 1992) in support

this contention.

The Carrier maintains that the BNSF and its

:censors have exercised this right for as long as

iyone can remember. The Carrier points out that, although

le BLB and UTU have, from time to time,. complained about

he application of various prior attendance requirements,

hey have expressly acknowledged BNSF's right to

nilaterally issue reasonable attendance policies that do

of conflict with collective bargaining agreements. The

arrier contends that, not withstanding the occasional

abjection, no arbitrator has ever ruled that BNSF or its

)redecessor railroads did not retain the managerial right

:o promulgate attendance requirements. The Carrier asserts

:0 the 2999 Availability Policy is merely the latest

:xercise of that right, and represents only an incremental

App. 49
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ange from the 1997 policy and other prior policies. The

rrier points out that the 1999 Availability Policy was

veloped over a period of almost a year, and reflects

put from union officials as well as BNSF's experience

der prior unilaterally-issued policies.

The Carrier argues that the Availability Policy is

Linently reasonable. IThe Carrier submits that the Policy

quires most train and engine service employees to be

ailable at least 75% of the time, calculated separately

i+eekdays and weekends. The Carrier points out that

,is availability requirement does not include scheduled

.me off or time off for vacations, approved personal

save, jury duty and other recognized forms of approved

Dave, so that any layoffs employees take under the

vailability Policy are in addition to these other types of

ime off. The Carrier further points out that the

vailability Policy establishes a procedure whereby an

mployee, whose individual circumstances require absences

hat would otherwise be in violation of the Availability

'olicy, can obtain approval for such absences, so that the

ices do not count against him/her. The Carrier argues

hat the Availability Policy represents no real change in

App. 50
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ability of employees to take time off for legitimate

poses, such as their own illness or that of a family

bar. The Carrier submits that the Policy is aimed at

aoyees who abuse the. layoff privilege by being

essively absent or by repeatedly taking weekends off.

j Carrier maintains that the Availability Policy balances

i needs of BNSF's business, which is 4 365-day a year,

wen day a week, 24-hour a day operation, with reasonable

portunities for layoffs.

Se Carrier argues that the Organizations' claim that

e policy violates the Work/Rest Guidelines issued on

rch 18, 1999 by the National Wage and Rules Panels

•eated after the 1996 national bargaining is refuted by

fie documents creating the Panels, as well as the

sidelines themselves. The Carrier points out that Article

[II of the May 8, 1996 Arbitration Award involving the

ailroads and the UTU and Article XI of the May 31, 1996

ollective bargaining agreement between the railroads and

he BLE each expressly provided that each Panel was only to

make recommendations for disposing of all unresolved

(Emphasis by the Carrier) The Carrier

urther points out that the Panel's recommendations were

App. 51
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not [to] be considered final and binding", and that the

arties were required only to exert good faith efforts " to

tilize those recommendations as a basis for settlement of

he issues involved." The Carrier maintains that nothing

n either of the documents establishing the Panels even

.uggests an agreement by the railroads to forego any

inspecified existing rights in connection with the list of

vague and broad topics designated for the Panels'

wnsideration.

is The Carrier points out that the Panels identified

"fatigue" as one issue that could be fruitfully addressed;

and that the organizations and Carriers then developed the

.videlines to establish a process to determine how fatigue

would be addressed at each railroad. The Carrier submits

that the focus on fatigue was very specific; and that the

Guidelines state that their purpose "is twofold. First, to

encourage the dissemination of information concerning the

science of fatigue and effective countermeasures. Second,

to establish within a specified timeframe programs designed

to deal with the cause of fatigue in the rail industry and

•k/rest issues." The Carrier further points out that

each carrier signatory to the Guidelines was to establish a

App. 52
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)rk Rest Committee in order to develop an education and

.aining program concerning "the Effects of fatigue and

)ssible corrective measures", and to develop and implement

xitiatives regarding eight aspects of employment

)nsidered to contribute to fatigue, 'subject to the

pproval of the designated labor and -management

epresentatives on that carrier.

The BNSF argues that fatigue when an employee is on

he job is a different topic than the issue of whether an

can be consistently absent on weekends or other

imes. The Carrier asserts that the mere fact that some

mployees lay-off to rest does not eliminate BNSF'a ability

o address the broader problem of employees who take

xcessive time off for personal or other reasons that have

iothing to do with rest, or who regularly lay off on

,eekends, resulting in an insufficient number of employees

:o staff trains when the need for train and engine service

:mployees is still great. The Carrier argues that the

Drganizations cannot point to any specific provision in the

,uidelines that was violated by the issuance of the

qa ability Policy. The Carrier submits that nothing in

the Guidelines vitiates or diminishes management rights or

App. 53
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the rights of labor under existing collective bargaining

agreements. The Carrier asserts that any recousnendations

that emerge from the Guidelines would be implemented

through collective bargaining. BNSF argues that until or

unless a carrier agrees in bargaining to restrictions upon

its existing rights to regulate absenteeism, that.. carrier

retains those rights. The Carrier submits that a finding

that the Panels' reference to "fatigue" encompasses

availability generally and serves as a waiver of the

^rier's longstanding. managerial rights to manage

attendance would have significant adverse consequences for

all railroads that were parties to the Guidelines, not just

BNSF.

The Carrier agrees with the UTU that it is premature

to consider claims that application of the Policy might

violate the terms of some of BNSF's collective bargaining

agreements with the Organizations. The Carrier submits

that consideration of such claims can only be fairly and

fully addressed in the context of the application of the

Policy to particular individuals in specific situations.

or

Carrier suggests, in the event the Board chooses to

App. 54
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(dress BLE'a contract claims, that the Board must find

at those claims have no merit.

The Carrier maintains that, although the BLE

>parently contends that the Availability Policy violates

very contract provision that contains the word '"layoff",

%ether the provision has anything to do with the matter

>vered by the Policy, a reading of the actual contract

tnguage shows that this is not so.

The Carrier contends that several of. the contract

"is sions identified by the BLE do not even remotely

,nflict with the Policy; but deal instead with such

epics as reporting for duty after layoff, leaves

bsence and filling vacancies, matters the Carrier argues

re not addressed by the Policy.

The Carrier further points out that other contract

provisions claimed by the BLE to be violated by the Policy"

.nvolve aspects of the Policy that appeared in early.

versions but have since been removed from the'Policy, such

is provisions that permit engineers to lay off after

reaching a specified number of miles in a month and that

leas with requests to move to the "foot of the board".

App. 55
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The Carrier maintains that the. Eli's claims that the

)licy violates agreement provisions that enable engineers

request additional time off to rest at their home

erminals and that permit layoffs up to four days in

)njunction with a transfer are also without merit. The

arrier asserts that fatigue-related rest will continue to

e permitted under the Policy, which treats tying up for

est. or booking rest at the home terminal as "available

LM", and that no employee will . be penalized or

i®plined for such rest. The Carrier argues that,

imilarly, four day layoffs in connection with a transfer

ill continue to be permitted.

The Carrier points out that provisions establish that

NSF will maintain a sufficient number of engineers to

permit "reasonable" lay-off privileges or permit layoffs

,if conditions permit", and that these provisions expressly

ondition an employee' s ability to layoff upon ENSF's

ietermination that the requested lay off is "reasonable" or

justified by the needs of the service.

The Carrier contends that many arbitration decisions

clear that the numerical standards established by the

Policy fall well within any commonsense definition of the

App. 56
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M reasonableness. The Carrier asserts that the

ailability Policy sets the attendance requirement. at a

vel BMSF has determined to be consistent with the -needs

the service" and is -reasonable" by any objective

andard. The Carrier argues that these provisions do not

eclude BNSF from determining that the -needs of the

twice" require that employees be available to work 75% of

ie time on weekdays and on weekends that .they are

;heduled to work, and that employees benefit from having

reasonable standard clearly enunciated in a formal

)licy so that they can plan accordingly.

In conclusion., the Carrier maintains that the

rganizations' arguments that carriers can no longer

xercise the. long-held right to regulate availability

hrough the issuance of enforceable standards would

seriously jeopardize the carriers' ability to manage their.

iusiness in an increasingly competitive transportation

marketplace.

Based upon the foregoing facts and arguments, the

„arrier submits that the Organizations have failed to meet

tTja,ir burden and demonstrate that the BNSF has lost this

undamental right.

App. 57
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ISF's Management Prerogative

The Carrier has cited a legion of cases which support

to position that management retains certain rights, unless

Aose rights are. specifically waived or modified in the

arms. Of a collective bargaining agreement or as the result

E a consistent, long-standing, mutually-recognized past

r ica. A significant number of those cases have

ddressed the employer's right to manage employees'

ttendance through the promulgation and implementation of a

easonable attendance/availability policy.

This Board recognizes that the BNSF had such a right,

Ind did not relinquish that right.

The questions of whether the 1999 Availability Policy

is a reasonable policy and whether the BNSF's right to

promulgate and implement the 1999 Availability Policy has

been vitiated or superseded by the Carrier's obligations

under the Work/Rest Guidelines /Principles will be addressed

io subsequent section of this Opinion.

App. 58
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ter, Spirit and Intent of the work/Rest Guidelines

It is well-recognized that in grievance arbitration,

n. a union claims that the employer's interpretation

/or application of a policy, rule or contract provision

lates a term(s) of the parties' collective bargaining

eement, that the arbitrator's first responsibility is to

.ermine whether there is clear and unambiguous language

the contract which supports the union's claim.

OR Work/Rest Guidelines represent a broad-based

o by the parties to resolve issues of mutual concern

rolving the 'impact' of work schedules upon the "health,

►lity of life, and safety on the job" of operating craft

ployees represented by the UTU and BLE. The parties have

barked upon a multi-faceted effort to find the means to

solve these issues, the 'fatigue-related problems",

rough 'good faith arms-length collective bargaining'.

However, a thorough review of the language of the

irk/Rest Guidelines /Principles does not disclose that the

Lrties agreed that a carrier would be restricted from

19 an existing

V ifying an exist

availability/absenteeism policy or

ing availability/absenteeism policy.
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B Nos. 6254 and l
ISF and BLE and (flU

Ylty Polley Dispute

t
I. Cf •

Clearly, there is sane merit in the position of the

TU and the SLE that the Work/Rest Guidelines contemplated

hat the parties would address the question of employee

vailability, in the context of train and engine service

ngloyees' need for rest and relief from fatigue; and that

esolution of this question would be pursued through

egotiations that addressed this mutually-recognized

problem".

However, although the parties contemplated that this

asualft of rest and fatigue could be resolved through

Nations, it .is equally clear that, the specific

.anguage of the work/Rest Guidelines does not speak to any

.imitation of a carrier's right to publish and implement

.ales/policies regarding availability and absenteeism.

Accordingly, it is the Board's conclusion that the

"letter" of the Work/Rest Guidelines does not support the

Drganizations' position that the issuance and proposed

implementation of the BNSF's 1999 Availability Policy

violates the Guidelines.

Insofar as the "intent" of the Work/R.est

Guidelines/Principles are concerned, the testimony of UTU

P ident Little was persuasive. This Board found his

App. 60
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ros. 6254 and 6265
LE and flit!

timony regarding how the UTU viewed the principles and

poses of the Rork/Rest Guidelines to be compelling.

sident Little- testified that the UTU.%believed we were

king. about availability and absenteeism' when the

.ties addressed the question of fatigue in the context of

a dents which had occurred on the nation's railroads.

However, there is insufficient evidence in this record

persuade the Board that it was the intent of the

lotiators for the carriers to limit a carrier's right to

Ie to implement and/or to modify existing rules

ng the availability/absenteeism of operating craft

;)loyees.

In the absence of sufficient evidence that the parties

tually intended that the implementation and/or

plication of availability policies/rules would be held in

eyance until the parties could resolve the question of

,tigue/rest through 'good faith arms-length collective

irgaining", this Board is constrained to conclude that

sere was no 'meeting of the minds" insofar as- the

:plication of availability policies was concerned.

Clearly, however, the Carrier's unilateral publication

ntended implementation of its 1999 Availability Policy
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VOI and6255

andUTU
tey Dlapula

9

egiously violates the "spirit" of the 'Rork/Rest

delines/Principles. One merely has to review the

timony of the witnesses presented by the Organizations

carding their understanding of the purposes of the

.k/Rest Guidelines and view UTU Exhibit No. 19, the Rage

l Rule Panel videotape, to reach the conclusion that

wee proposed implementation of the 1999 Availability

,icy undermines the high-minded purposes

iotiators of the Work/Rest Guidelines.

n that video presentation, prepared in April, 1999 at

ut the same time that the BNSF was first making known

5 intention to issue a new - Availability Policy,

ternational President Little made the following

servation:

I think this National Wage and Rule Panel gives us an opportunity to an
down and look at those issues that have never been resolved or new
issues that are creating problems In the industry and address them
together.

The evidence before the Board belies any argument that

:sF made a sufficient effort to "sit down together" with

Iganizations and address the issue of availability, an

inextricably linked to the issue of rest/fatigue.

App. 62
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3 Nos. 6261 and 6266

W

aBLE and UTU
Policy Dispute

t

The BNSF has presented substantial evidence in support

its position that the Carrier is /experiencing a serious

-oblem in having a sufficient number of train and engine

twice employees available to operate on-time schedules,

erticularly on weekends. Although it is not clear that

to problem is system-wide and could not have been resolved

r focusing on 'hot spots" on the system.

It is also clear to the Board that the BNSF management

id not exercise the type of joint efforts to address the.

I

r em, as was contemplated by the 'spirit" of the

a onal wage and Rule Panel.

The narrator of the videotape made the following

bservation:

Finding resolutions that are acceptable to both Labor and Management
often requires field studies or pilot projects. General Chairmen identify
areas for pilot projects.

Following that statement by the narrator, BNSF's Vice

?resident of Labor Relations, Mr. Fleps, who is also a

nember of this Board, expressed the following opinion:

I Most of these ideas, the things we developed, were the creation of our
employees. The projects or models we are most proud of were really
designed by our people. And they work. They're different. They entail a
lot of change. But that change .is for the good. And It takes, I guess, a little
faith and a little courage to give them a try.

App. 63
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LB Has. 6264 and 6265
a

and OLE and UTU
b4Ry Policy Dispute

One can most reasonably assume that Vice President

rieps was speaking of "projects or models" similar to the

"10 and 5" arrangement testified to by Local Chairman

iickman. That arrangement was an innovative method of

scheduling, intended to address the Carrier's need for the

availability of a sufficient number of. train and engine

service employees.

On the videotape, Local Chairman Hickman made the

r owing statement:

Before 1o-5 our layoff rate was 15% a day. And on payday holiday weekend
It went up to 25% plus. Now R's less than 2% any day.

Local Chairman Hickman's endorsement of the innovative

method for resolving availability was seconded by BNS?

Train Master Gary Anderson and others.

Clearly, the above-quoted excerpts from UTU Exhibit

No. 19 conclusively establish that the Carrier violated the

"spirit" of the Work/Rest Guidelines and the National Wage

and Rules Panel by its unilateral promulgation of the 1999

llability Policy.
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Nos. 6'164 and 6265
r and uru

Palicy DNPLds

. •

However, as observed above, there is no language in

i. Work/Rest Guidelines that restricts the BNEF from

Lifying or issuing an Availability/Absenteeism Policy.

i Reasonab]eness of the Availability Policy

It is well-established that an employer in exercising

i management rights to publish and enforce rules of

%duct is obligated to ensure that those rules meet the

t
Ordinarily, in a case of this type, an arbitrator is

oed with a general claim that a policy, such as the one

re under consideration, is unreasonable per se, or that

e policy has been applied in an unreasonable manner.

That is not the issue before this Board. The issues,

articulated by the parties and reproduced at pages 20

id 21 of this Opinion and Award, do not raise the question

whether the Policy was unreasonable as published; and,

i the Policy has not yet been implemented, there is no

Isis for speculating that it will be applied in an

Ifonable manner.
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Nos. 6264 and 5205
# :LE and UTU

Policy D1sPUM

Accordingly, this Board will neither make a ruling

r.,.issue a finding regarding the reasonableness of the

licy.

However, the Board will observe, by way of dicta, that

rtain provisions of the Policy have the flavor of

reasonableness.

Just one example can be found. in the Policy

ministration Section. in this Section of. the Policy

ore is a requirement that after a first violation of the.

which is to result in a counseling session with the

iperintendent or his/her designee, an employee must

iintain a clean record for three years in order to avoid

are severe treatment under the BNSF'a progressive

isciplinary system-

The Chairman of this Board, who has had the

pportunity to consider the reasonableness of many policies'

f this type, is not familiar with any that require such a

protracted cleansing period.

In any event, as observed above, the issue of whether

he policy is unreasonable is not ripe for consideration on

r rits.

App. 66
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! Nos. 6264 and 6265
Sibillo BtE and UTU

Ity Policy Dispute

e BLE's Claim of Conflicting Agreement Provisions

Simply stated, the BLE has raised colorable claims

at the Availability Policy, either the version of the

'liay which BNSF intended to implement effective October

1999 or the modified Policy which BNSF presented to the

,ard on October 14, 1999, conflicts with several contract

7ovisions in the BLE's various agreements on different

figments of BNSF's merged property.

However, as noted in the Section above in which the-

'ard addressed the reasonableness of the Policy, the

isues of whether the Policy conflicts' with certain

:ovisions of the Bit's agreements are not, in this Soard' s

pinion, before us on the merits.

Absent any specific cases in controversy, it is the

Dard's opinion that, at this time, some of the apparently

eritorious issues raised by the BLE will have to await

usticiable disputes at the time the Carrier implements and

hen applies the Policy in matters involving individual

mployees.

R
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I Has. 6264 and 6265
nd BLE and UTU
my Pefay Dbpds

nclnsion

Although the Board has concluded that the BNSF has the

ptt,_..to promulgate andImplement a policy that governs

ployees' availability/absenteeism, it is clear, in the

ard's opinion, that the implementation of

ailability Policy may, unfortunately, have a long-term

gative impact upon the parties' relationship:

The NCCC and the UTU and the BLE worked diligently to

camoon ground to achieve two equally important

fives. The operational requirement to timely meet the

rrier's business goals balanced against the need to

sure that employees receive adequate rest in order to

bid fatigue..

It is also clear that the BNSF expended minimal effort

work with responsible Organization representatives to

tshion an arrangement which would satisfy both of these

-itical needs.

The Carrier's traffic has increased dramatically, as

:stiffed to by Vice President Dealt'. At the same time

increase in traffic has been correlated with

rements by shippers and receivers to have 'just in

App. 68
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Le Nos. 6264 .nd 6265
NSF and BLE and UTU
,viktonity Poky Dispute

s

ime" inventories. So carriers face increasing needs for

peed in delivery schedules.

At the same time employees face increased demands upon

heir off-duty time, in view of social changes which have

severely limited the working man's and working woman's

opportunity to attend to necessary personal business, much

.ess for them to enjoy any significant leisure or "rest

Amen.

with these two competing social changes, it is this

ward's opinion that the parties would have been far better

(Sad had they been able to fulfill the principles of

ooperation and mutual problem solving espoused by the

.abor and management spokespersons who "testified" on the

videotape, UTU Exhibit No. 19.

While the ENSF's position will be sustained, the Board

strongly encourages the parties to find a mutually

satisfactory compromise which would address the needs of

>oth the employees and the Carrier.

a
App. 69
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B Now. 6264 and 6285
qjjhnd BLE and UM
• 1 Polk? DWPUW

I

1. The Work/Rest Guidelines /Principles did not
vitiate SNSF's management prerogative to
unilaterally regulate ' attendance through the
issuance of the 1999 Availability Policy.

2. Provisions in existing collective bargaining
agreements do not bar SNSF from issuing the 1999
Availability Policy.

is Award was signed this 29th day of October,
999.

tichard R. Rasher
hairman and Neutral Member

•
App. 70
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INSF GUIDEZ,INES FOR TY&E EMPLOYEE ATTENDANCE

BNSF TY&E employees are key members of our community, and have a
ptimate expectation of reasonable opportunity to be off from work. And, along with all
ber members of our community, BNSF TY&E people share certain responsibilities to
c community as a whole. One of these basic responsibilities is to be "full-time"
nployees. The company commits that each TY&E employee in unassigned service
Ifills his or her responsibility to maintain "full-time". status, in general, by laying off not
ore than twenty-five percent of weekdays and weekends in any three month period.

Local members of the BNSF transportation management team are specifically
npowered to apply these Guidelines considering special individual circumstances.
tanagers should never act in a rigid or "wooden" manner, and in every case should use
xenon sense." Application of these Guidelines also must yield to any conflicting
ibor agreement provision. We also invite and encourage local union leaders to give their
qnu in the application of these Guidelines in individual cases,'and, generally, to be "part
f the process."

BNSF provides for and encourages each employee who knows in advance of a
eed to be off to request a pre-approved layoff. An employee may do so up to ninety
iaift advance, and will receive a prompt answer. Once a pre-approved layoff is
7V the company may not cancel it without the employee's consent.

More specific principles for applying these Guidelines follow:

• Each employee's compliance with the Guidelines' standard of "full-time"
employment will be measured on a "rolling" three month basis, to accommodate
individual employees' needs to "bunch" days off.

• An employee's continuous fulfillment of the Guidelines' "full-time" standard for
any twelve months completely clears his or her record of any previous failure to
fulfill the full-time standard.

• The company's basic measurement of full-time status considers all time an
employee is not marked of& and also jury duty, bereavement leave, engineer
recertification, and layoff union or company business, to be the same as on-duty
time.

• periods of vacation, personal leave, other paid leave not already mentioned hers,
layoff on miles, and foot of the board are removed from the measurement.

• In every case, local supervisors should consider special circumstances and use
common sense in applying the Guidelines.

• We encourage any employee identified as failing to maintain full-time status
under these Guidelines to seek the involvement of his/her local chairman. Local

I
managers should also encourage such involvement by local chairmen in order to
promote fair and common sense application of the Guidelines.

App. 71
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Supoise of this notice is to remind all TYE employees that under the
INSF Guidelines for TY&E Employee-Attendance, TY&E employees in
issigned service, like employees in unassigned service, are required to and
lave the responsibility to be "full-time" employees.

8
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BNSF GUIDELINES FOR TY&E EMPLOYEE ATTENDANCE 

Effective 2000 
 

 BNSF TY&E employees are key members of our community, and have a 

legitimate expectation of reasonable opportunity to be off from work.  And, along with all 

other members of our community, BNSF TY&E people share certain responsibilities to 

the community as a whole.  One of these basic responsibilities is to be "full-time" 

employees.  The company commits that each TY&E employee in unassigned service 

fulfills his or her responsibility to maintain "full-time" status, in general, by laying off not 

more than twenty-five percent of  weekdays and weekends in any three month period. 

 

Local members of the BNSF transportation management team are specifically 

empowered to apply these Guidelines considering special individual circumstances.  

Managers should never act in a rigid or "wooden" manner, and in every case should use 

"common sense."  Application of these Guidelines also must yield to any conflicting 

labor agreement provision.  We also invite and encourage local union leaders to give their 

input in the application of these Guidelines in individual cases, and, generally, to be "part 

of the process." 

 

BNSF provides for and encourages each employee who knows in advance of a 

need to be off to request a pre-approved layoff.  An employee may do so up to ninety 

days in advance, and will receive a prompt answer.  Once a pre-approved layoff is 

granted, the company may not cancel it without the employee's consent. 

 

 More specific principles for applying these Guidelines follow: 

 

 Each employee's compliance with the Guidelines' standard of "full-time" 

employment will be measured on a "rolling" three month basis, to accommodate 

individual employees' needs to "bunch" days off. 

 An employee's continuous fulfillment of the Guidelines' "full-time" standard for 

any twelve months completely clears his or her record of any previous failure to 

fulfill the full-time standard. 

 The company's basic measurement of full-time status considers all time an 

employee is not marked off, and also jury duty, bereavement leave, engineer 

recertification, and layoff union or company business, to be the same as on-duty 

time. 

 Periods of vacation, personal leave, other paid leave not already mentioned here, 

layoff on miles, and foot of the board are removed from the measurement. 

 In every case, local supervisors should consider special circumstances and use 

common sense in applying the Guidelines. 

 We encourage any employee identified as failing to maintain full-time status 

under these Guidelines to seek the involvement of his/her local chairman.  Local 

managers should also encourage such involvement by local chairmen in order to 

promote fair and common sense application of the Guidelines. 
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BNSF GUIDELINES FOR TY&E EMPLOYEE ATTENDANCE  

Effective 10-10-06  
 

BNSF TYE employees are key members of our community, and have a legitimate expectation of 

reasonable opportunity to be off from work. And, along with all other members of our community, BNSF 

TYE people share certain responsibilities to the community as a whole. One of these basic responsibilities is 

to be "full-time" employees. These guidelines cover all TYE employees, in both assigned and unassigned 

service, and Yardmasters.  

Employees in 5-day assigned service should not layoff more than one day each month and employees 

in 6-day assigned service should not layoff more than two weekdays and one weekend day each month. These 

layoff thresholds are in addition to regular assigned rest days. Employees in unassigned service, 7-day 

assigned service, and mixed service should not layoff more than twenty-five percent of weekdays and 

weekends, measured separately (for employees in mixed service this includes any rest days observed). Note: 

All layoff thresholds assume the employee remains marked up the entire period; additional time off may 

reduce the threshold (consult with your supervisor for clarification).  

Local members of the BNSF transportation management team are specifically empowered to apply 

these Guidelines considering all relevant information. Managers should never act in a rigid or "wooden" 

manner, and in every case should use "common sense." We also invite and encourage local union leaders to 

give their input in the application of these Guidelines in individual cases, and, generally, to be "part of the 

process."  

BNSF provides for and encourages each employee who knows in advance of a need to be off to 

request a pre-approved layoff. However, pre-approved does not excuse the employee from complying with 

attendance requirements. Those types of layoffs that count toward attendance, such as layoff personal, will 

continue to count toward the employee's attendance record even if preapproved. More specific principles for 

applying these Guidelines follow:  

• Each employee's compliance with the Guidelines' standard of "full-time" employment will be 

measured on a "rolling" three-month basis, to accommodate individual employees' needs to "bunch" days off.  

• Violations during subsequent months will result in an attendance violation if the total days off in the 

following one or two months exceeds the threshold for the three-month period.  

• An employee's continuous fulfillment of the Guidelines' "full-time" standard for any twelve months 

restarts the employee's progression of discipline for Attendance Guidelines violations. However, attendance 

violations will not be "cleared" from an employees record.  

• The company's basic measurement of full-time status considers events such as jury duty, engineer 

recertification, foot of board, layoff union or company business, and all other time an employee is not marked 

off to be the same as on-duty time.  

• Periods of vacation, personal leave, layoff miles, etc., are considered as "excluded" time. Excluded 

events will affect an employee's threshold for allowable off time, but does not count as an attendance layoff. 

Note that an attendance layoff (such as LOS, LOP, etc.) may not be altered simply because an employee 

chooses to claim a PLD or single day vacation after the fact.  

• We encourage any employee identified as failing to maintain full-time status under these Guidelines 

to seek the involvement of his/her local chairman and to contact his/her supervisor to discuss options available 

at BNSF (e.g., LOA, MLOA, FMLA, etc).  

• Meeting the criteria of the Attendance Guidelines does not necessarily preclude the company from 

challenging an employee's full-time attendance requirement based on some other reasonable standard.  

App. 74
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Date Submitted: 2/1/2012 6:06:24 PM

The Question You Submitted:

I would like to recieve information on the "low hours" policy that pertains to the TYE sector of
BNSF.

Thank you

Answer To Your Question:

Nick,

First of all, thank you for using “Ask LR.”  The “Low Performance Process” is actually not a
policy at all.  While the label might be new, the concept, process and expectations of full-time
employment are not.  BNSF expects TYE employees to be available for full-time employment.

The large majority of our employees meet this expectation; however, there is a small
percentage of TYE employees that maximize their unavailable time by failing to take their
notifications, bid excessively without protecting the assignment, time their layoffs to maximize
time off and minimize their work opportunities, and maximize layoff events to reduce their
available time.  By doing so, their behavior impacts the reliability of BNSF’s service, as well as
the predictability of line-ups for other employees on the board.

The Low Performance Process focuses on the very lowest performing employees compared
to their peer group.  No set number of hours applies across the network or event at a specific
location.  Instead, an employee’s performance is compared to the average number of hours
worked by their peers for a given month.

The initial follow-up with employees identified through the Low Performance Process is a
coaching and counseling session with a supervisor, which serves as a reminder of the basic
expectation of full-time employment.  We do apply judgment to each situation based on the
individual circumstances identified during the discussion.   If the employee does not improve
their work performance, however, it will be considered a serious rules violation.

App. 75
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I hope that answers your question.  If you have more specific questions, I would encourage
you to talk with one of your local supervisors.

Thank you again for Asking LR.

Andrea Smith
Director – Labor Relations

App. 76
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AWARD NO. 153
CASE NO. 153

PUBLIC LAW BOARD NO. 7425

PARTIES ) SMART - TRANSPORTATION DIVISION 
TO )

DISPUTE) BNSF RAILWAY COMPANY 

STATEMENT OF CLAIM:

Claim of Bradley Slaughter for removal of censure from his personal 
record of a Level S 30 Day Record Suspension and pay for all time 
lost as a result of an investigation held on December 5, 2016. 
(Organization File No. D303-434-16B; Carrier File No. 55-17-0012)

FINDINGS:

The Board, after hearing upon the whole record and all the evidence, finds that the 
parties herein are Carrier and Employee within the meaning of the Railway Labor 
Act, as amended; this Board has jurisdiction over the dispute involved herein; and, 
the parties were given due notice of hearing thereon.

The Claimant was assessed discipline here on appeal in a Carrier determination that 
testimony and exhibits brought forth at an investigation held on December 5, 2016 
show that for the month of October 2016 the Claimant failed to comply with 
instructions given to him at a coaching and counseling session, as confirmed by 
letter of October 15, 2015, that had involved his then low work performance and 
availability during the month of September 2015 and a need for the Claimant to 
improve his monthly work performance or be subject to discipline.

As concerns the prior coaching and counseling session, the Carrier submits that 
during the month of September 2015 the Claimant had only worked 12 starts for a 
total of 90.5 hours, a circumstance that placed him at just 60% of his total 151.7 
hours of work potential for the month of September 2015.

The Carrier says the Claimant again failed to work in a manner comparable to his 
peers in the month of October 2016 when he worked 10 starts, totaling 97.2 work 
hours, which was 58% of his 166.5 hours of work potential for the month of October 
2016. The Carrier says that this October 2016 work performance shows that the 
Claimant was basically again working at the same level for which he had been 
coached and counseled about his low performance work record for September 2015.

The Board has reviewed the Organization’s several procedural arguments and finds 
them to be either without merit or not of sufficient substance to hold that the 
Claimant had been denied benefit of a fair and impartial investigation.

Page 1

App. 92

Case 3:22-cv-00083-M   Document 8   Filed 01/18/22    Page 96 of 195   PageID 169Case 3:22-cv-00083-M   Document 8   Filed 01/18/22    Page 96 of 195   PageID 169

jennifer_perry
Rounded Exhibit Stamp



AWARD NO. 153
CASE NO. 153

It was not unreasonable for the Carrier to have cited the Claimant some 12 months 
after the September 2015 coach and counseling session for an October 2016 failure 
to comply with instructions previously given to the Claimant concerning his need to 
improve his monthly work performance.

As concerns Claimant and Organization argument that time consumed in Computer 
Based Training, four hours and 42 minutes, should have been a part of time 
worked, we find no basis of record to hold other than as the Carrier has offered, 
i..e., training time is considered covered time and subtracts from the total number of 
days available for service and is treated no different than jury duty time or 
preapproved personal leave day time.

In regard to Organization argument that the Carrier has not set forth the criteria 
for determining compliance with the low performance process, the Board will note 
that it has been recognized in numerous awards that a carrier is not required to 
publish a precise formula in terms of hours, days, or percentages of time that 
determines excessive absenteeism, or as concerns this case, a low performance of 
availability for service. Employees are hired to be full-time workers, and a carrier 
has a right to expect an employee to work on a regularly scheduled basis. When an 
employee fails to do so, a carrier is privileged to impose discipline.

On the merits of the dispute, it is evident that testimony of record and exhibits 
support the charge. It is undisputed that the Claimant had been counseled about a 
need to maintain an acceptable work record in September 2015. Although the 
Claimant offered that he had asked a number of questions at that session that he did 
not feel had been adequately answered, he acknowledged at the investigation that he 
had not thereafter attempted to contact the Director Administration concerning any 
questions that need be answered or clarified about his work performance.

The Claimant being shown to have failed to comply with counselling instructions 
about a need to improve his work performance availability, discipline of a Level S 
30-Day Record Suspension and 36 Month Review Period is not found to be harsh or 
excessive. The claim will be denied.

Award: Claim Denied.

Robert E. Peterson 
Chair & Neutral Member

Carrier Member

Nathan R. MacDonald 
Organization Member

Fort Worth, TX 
Dated: '/ 2^C?l
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BNSF Guidelines for TYE  

 and Yardmaster Attendance 

Effective 3-1-11 

 

BNSF TYE employees and Yardmasters are key members of our community, and have a 

legitimate expectation of reasonable opportunity to be off from work. And, along with all 

other members of our community, BNSF TYE employees and Yardmasters share certain 

responsibilities to the community as a whole. One of these basic responsibilities is to be 

"full-time" employees.  

 

I.  Specific principles for applying these Guidelines follow:  

 

1. Each employee’s compliance will be measured on a “rolling” three-month basis to 

better accommodate periods of intermittent illness. The three-month rolling basis 

applies regardless if the employee has been in active service for the full three 

months. 

2. Employees in 5-day assigned service have a maximum threshold of one day per 

month.  Employees in 6-day assigned service have a maximum threshold of two 

weekdays and one weekend day each month.   

3. For employees in unassigned and mixed service, there is a maximum threshold of 

twenty-five percent of weekdays and weekends, measured separately.  For 

employees in mixed service this includes any rest days observed (25% less the 

total of all rest days equals final threshold).  

4. All maximum layoff thresholds outlined above assume the employee remains 

marked up the entire period; additional time off (excluded time) will reduce your 

threshold (consult with your supervisor or training documents for clarification).   

5. Events such as jury duty, engineer recertification, foot of board, layoff union or 

company business, are counted the same as on duty time; therefore, these events 

will not affect an employee’s threshold and will not count as an attendance layoff. 

6. National Guard, Drill, Training, State Emergencies will also count the same as on 

duty time; however, employees must provide their supervisor a copy of their 

orders for this time to be counted as available. 

7. Periods of vacation, personal leave, medical leave, time on the bump board, etc., 

are considered as “excluded” time for the purpose of determining the maximum 

threshold.  Excluded events will affect an employee’s threshold, but do not count 

as an attendance layoff.  

8. Attendance layoffs such as LOS, LOP, FEM, etc., may not be altered at a later 

date simply because an employee chooses to claim a PLD or single day vacation 

after the fact. 

9. Any layoff touching a weekend day will be considered a weekend day, with a 30” 

grace period (except in the case of assigned yard jobs in which the start of the 

assignment drives the determination of weekend vs. weekday). 

10. Following discipline for a period, violations in subsequent months will result in 

an attendance violation if the total days off in the following one or two months 

exceeds the maximum threshold for the three-month period. 
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11. We encourage any employee identified as failing to maintain full-time status 

under these Guidelines to seek the involvement of his/her local chairman and to 

contact his/her supervisor to discuss options available at BNSF (e.g., LOA, 

MLOA, FMLA, etc.). 

12. Meeting the criteria of the lay off thresholds under the Attendance Guidelines 

does not preclude the company from challenging an employee's full-time status 

requirement based on some other reasonable standard.  

 

Local members of the BNSF transportation management team are specifically 

empowered to apply these Guidelines considering all relevant information. Managers 

should never act in a rigid or "wooden" manner, and in every case should use "common 

sense." We also invite and encourage local union leaders to give their input in the 

application of these Guidelines in individual cases, and, generally, to be "part of the 

process."  

 

BNSF provides for and encourages each employee who knows in advance of a need to be 

off to request a pre-approved layoff. However, pre-approved does not excuse the 

employee from complying with attendance requirements. Those types of layoffs that 

count toward attendance, such as layoff personal, will continue to count toward the 

employee's attendance record even if pre-approved.  

 

II.  Discipline handling (including progression and the applicable review period) for 

Attendance Guidelines violations follows: 

 

A. Progression 

 

When an employee violates TYE Attendance Guidelines the following discipline 

matrix applies: 

  

Attendance Guideline Record  Result 

First violation  Formal Reprimand 

Second violation  10 day record suspension 

Third violation  20 day record suspension 

Fourth violation  Employee may be dismissed 

 

In addition to the discipline matrix above, dismissal may occur if an employee has 

either (1) three active Attendance Guidelines violations and an active Level S 

violation, or (2) five rule violations of any kind in a 12-month period (which may 

include any combination of Standard, Serious and Attendance Guidelines 

violations). 

 

B. Review Period 

 

The TYE Attendance Guidelines review period is an “active” review period and 

requires an employee work a period of time which exceeds a complete 12 month 

period without another Attendance Guidelines discipline incident before the prior 
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Attendance Guideline violation is considered “inactive”.  However, attendance 

violations will not be “cleared” from and employee’s record 

 

Example: Assume an employee commits an Attendance 

Guidelines violation for the three month rolling period of January, 

February, and March 2010 and receives a formal reprimand.  If the 

employee commits an Attendance Guidelines violation for the 

three month rolling period of January, February, March 2011, 

he/she did not work a period of time which exceeded a complete 12 

month period under the Attendance Guidelines policy.  As a result, 

the formal reprimand of January, February, March 2010 remains 

“active”.  As such, the discipline to be assessed for the January, 

February, March 2011 Attendance Guidelines violation would be a 

10-day record suspension. 

 

By contrast, in the example above, assume that the second 

Attendance Guidelines violation occurred not in January, February, 

March 2011, but rather in the three month rolling period of 

February, March, April, 2011.  Under this scenario, the employee 

did work a period of time which exceeded a complete 12 month 

period without an Attendance Guidelines violation, and as a result, 

the formal reprimand of January, February, March 2010 is now 

“inactive”.  As such, the proper discipline to be assessed for the 

February, March, April 2011 violation would a formal reprimand.   
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BNSF Guidelines for TYE and Yardmaster Attendance 

Effective September 1, 2012 

 

BNSF TYE employees and Yardmasters are key members of our community, and have a 

legitimate expectation of reasonable opportunity to be off from work. And, along with all other 

members of our community, BNSF TYE employees and Yardmasters share certain 

responsibilities to the community as a whole. One of these basic responsibilities is to be "full-

time" employees.  

 

I.  Specific principles for applying these Guidelines follow:  

 

1. Each employee’s compliance will be measured on a “rolling” three-month basis to better 

accommodate periods of intermittent illness. Each month is calculated independently and 

then combined to determine the threshold for the three-month period.  The three-month 

rolling basis applies regardless if the employee has been in active service for the full 

three months. 

2. Employees in 5-day assigned service (includes 05/02 extra boards) have a maximum 

threshold of one day per month.  Employees in 6-day assigned service have a maximum 

threshold of two weekdays and one weekend day each month; however, employees in 6-

day assignments that work five days a week with one RSIA day and one rest day have a 

maximum threshold of one day per month.  

3. Employees in Yardmaster service have a maximum threshold of one day per month. 

4. For employees in unassigned and mixed service, there is a maximum threshold of twenty-

five percent of weekdays and weekends, measured separately.  For employees in mixed 

service this includes any rest days observed (25% less the total of all rest days equals 

final threshold).  

5. Note:  for rest cycle agreements, time off over and above rest days is covered in the 

agreement; however, employees in a rest cycle for a partial month will be considered in 

mixed service for that month, covered by these guidelines. 

6. All maximum layoff thresholds outlined above assume the employee remains marked up 

the entire period; additional time off (excluded time) will reduce your threshold (consult 

with your supervisor or training documents for clarification).   

7. Events such as jury duty, engineer recertification, foot of board, layoff union or company 

business, are counted the same as on duty time; therefore, these events will not affect an 

employee’s threshold and will not count as an attendance layoff. 

8. National Guard, Drill, Training, State Emergencies will also count the same as on duty 

time; however, employees will need to  provide their supervisor a copy of their orders or 

LES for this time to be counted as available. 

9. Time away from work such as periods of vacation, personal leave, medical leave, time on 

the bump board, furlough board, or work/retention board, etc., are considered as 

“excluded” time for the purpose of determining the maximum threshold.  Excluded 

events will affect an employee’s threshold, but do not count as an attendance layoff.  

(Exception:  employees on the bump board who fail to take notification that are subject to 

call based on their last inbound assignment will be charged attendance layoffs when 

failure to take notification is 10 hours or greater.) 

10. Attendance layoffs such as LOS, LOP, FEM, SIF, etc., may not be altered at a later date 

simply because an employee chooses to claim a PLD or single day vacation after the fact. 

11. Any layoff touching a weekend day will be considered a weekend day, with a 30” grace 

period (except in the case of jobs with assigned start times in which the start of the 

assignment drives the determination of weekend vs. weekday). As a result, an employee 

may be charged with three weekend days for a given week. 
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12. Any layoff period from 0-25 hours is considered as one unavailable day (except for five 

and six day assigned service which is based on the number of starts missed – each start is 

an unavailable day).   

13. Working a portion of a calendar day does not negate a layoff period that begins or ends 

on that day from counting as an unavailable day for the purpose of attendance. 

14. Failure to comply with the single tie-up process will be treated as an unavailable day. 

15. Following discipline for a period, violations in subsequent months will result in an 

attendance violation if the total days off in the following one or two months exceeds the 

maximum threshold for the three-month period. 

16. We encourage any employee identified as failing to maintain full-time status under these 

Guidelines to seek the involvement of his/her local chairman and to contact his/her 

supervisor to discuss options available at BNSF (e.g., Leave of Absence, MLOA, FMLA, 

etc.). 

17. Meeting the criteria of the lay off thresholds under the Attendance Guidelines does not 

preclude the company from challenging an employee's full-time status requirement based 

on some other reasonable standard.  

 

The TYE Attendance Guidelines Training Manual is available on the LR Web-site.  Under 

“Attendance” select “Policy, Layoff Codes, Training.”  Along with other important information, 

the manual outlines time off for assignments that are not mentioned specifically in the attendance 

guidelines.   

 

Local members of the BNSF transportation management team are specifically empowered to 

apply these Guidelines considering all relevant information. Managers should never act in a rigid 

or "wooden" manner, and in every case should use "common sense." We also invite and 

encourage local union leaders to give their input in the application of these Guidelines in 

individual cases, and, generally, to be "part of the process."  

 

BNSF provides for and encourages each employee who knows in advance of a need to be off to 

request a pre-approved layoff. However, pre-approved does not excuse the employee from 

complying with attendance requirements. Those types of layoffs that count toward attendance, 

such as layoff personal, will continue to count toward the employee's attendance record even if 

pre-approved.  

 

II.  Discipline handling (including progression and the applicable review period) for Attendance 

Guidelines violations follows: 

 

A. Progression 

 

When an employee violates TYE Attendance Guidelines the following discipline matrix 

applies: 

  

Attendance Guideline Record  Result 

First violation  Formal Reprimand 

Second violation  10 day record suspension 

Third violation  20 day record suspension 

Fourth violation  Employee may be dismissed 
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In addition to the discipline matrix above, dismissal may occur if an employee has either 

(1) three active Attendance Guidelines violations and an active Level S violation, or (2) 

five rule violations of any kind in a 12-month period (which may include any 

combination of Standard, Serious and Attendance Guidelines violations). 

 

B. Review Period 

 

The TYE Attendance Guidelines review period is an “active” review period and requires 

an employee work a period of time which exceeds a complete 12 month period without 

another Attendance Guidelines discipline incident before the prior Attendance Guideline 

violation is considered “inactive”.  However, attendance violations will not be “cleared” 

from an employee’s record 

 

Example: Assume an employee commits an Attendance Guidelines 

violation for the three month rolling period of January, February, and 

March 2011 and receives a formal reprimand.  If the employee commits 

an Attendance Guidelines violation for the three month rolling period of 

January, February, March 2012, he/she did not work a period of time 

which exceeded a complete 12 month period under the Attendance 

Guidelines policy.  As a result, the formal reprimand of January, 

February, March 2011 remains “active.” As such, the discipline to be 

assessed for the January, February, March 2012 Attendance Guidelines 

violation would be a 10-day record suspension. 

 

By contrast, in the example above, assume that the second Attendance 

Guidelines violation occurred not in January, February, March 2012, but 

rather in the three month rolling period of February, March, April, 2012.  

Under this scenario, the employee did work a period of time which 

exceeded a complete 12 month period without an Attendance Guidelines 

violation, and as a result, the formal reprimand of January, February, 

March 2011 is now “inactive”.  As such, the proper discipline to be 

assessed for the February, March, April 2012 violation would a formal 

reprimand.  

App. 99

Case 3:22-cv-00083-M   Document 8   Filed 01/18/22    Page 103 of 195   PageID 176Case 3:22-cv-00083-M   Document 8   Filed 01/18/22    Page 103 of 195   PageID 176



 
 SYSTEM GENERAL NOTICE No. 94 / ALL DIVISIONS                 Page   1 of   2 
 
 DADPPRN2                                                        01/17/22 PRDG 
 FTWORTH   TX                   ****** Post ******               08:03:05CT 
 B158351 
------------------------------------------------------------------------------- 
                                   July 29, 2015 
     BNSF Railway Co. 
     ALL DIVISIONS 
 
                                 SYSTEM GENERAL NOTICE No. 94 
 
     TO ALL CONCERNED, 
 
     SUBJECT:  Former CBQ-Waiting Turn 
 
     Effective August 1st, 2015 
 
     System General Notice No. 93 in cancelled. 
 
 
     BNSF re-implemented "waiting turn" for unassigned through-freight 
     conductors working on former CBQ properties.  That change occurred on 
     July 1, 2015. 
 
     In connection with that change, BNSF is implementing a system-wide change 
     in application of the Attendance Guidelines.  In order to properly 
     account for time during which a TYE employee is not subject to call, and 
     is therefore unavailable for service; BNSF will amend how we categorize 
     any time spent following a mark-up from layoff where immediate 
     reassignment to a working board does not occur.  This change will take 
     effect on August 1, 2015. 
 
 
     All time spent "waiting turn" will be accounted for as follows: 
 
     * Unavailable time - If "waiting turn" time was preceded by an 
       "unavailable" time layoff/event (i.e., LOS, LOP, SIF, FEM, etc.) then 
       the subsequent time spent "waiting turn" will be counted as unavailable 
       time for purposes of ATG application. 
 
     * Excluded time - If "waiting turn" time was preceded by an "excluded" 
       time layoff/event (i.e., PLD, VAC, FML, etc.) then the subsequent time 
       spent "waiting turn" will be counted as excluded time for purpose of 
       ATG application. 
 
     * Available time - If "waiting turn" time was preceded by a 
       layoff/event counted the same as on duty time (i.e. LCB, UNB, LET, RUL, 
       etc.), or preceded by a "working off turn" event, no change to 
       current handling will occur. 
 
     * This change will not affect employees working under ATSF Coastlines 
       BLET Agreements. 
 
     * This change will not affect employees in assigned service (i.e., 
       assigned on duty time/rest days) 
 
 
     Example 1:
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     Employee Smith lays off sick on 8/2/15 at 0800 hours and marks up on 
     8/3/15 at 0759.  Employee Smith's turn is out of town, so upon markup, 
     he/she is placed into "waiting turn" status.  On 8/3/15 at 2300, Employee 
     Smith's turn ties up at the home terminal, and Employee Smith is moved 
     from "waiting turn" status and placed back on his/her pool turn. 
 
     Total unavailability time for purposes of the ATG will be 39 hours and 
     therefore will count as 2 days of unavailability for Employee Smith. 
 
     Example 2: 
 
     Employee Smith lays off for a single day of vacation on 8/2/15 at 0900 
     and marks up on 8/3/15 at 0859.  Employee Smith's turn is out of town, so 
     upon markup, he/she is placed into "waiting turn" status.  On 8/3/15 at 
     1700, Employee Smith's turn ties up at the home terminal, and Employee 
     Smith is moved from "waiting turn" status and placed back on his/her pool 
     turn. 
 
     Total excluded time for purposes of the ATG will be 32 hours. 
 
     NOTE:  Employees working under Coastlines BLET Agreements will not be 
     affected by the changes described in Examples 1 & 2. 
 
     Example 3: 
 
     Employee Smith is used off of his/her pool turn on 8/2/15 at 0700 to work 
     yard service.  Employee Smith ties up on 8/2/15 at 1500.  Employee 
     Smith's turn is out of town, so upon tie-up, he/she is placed into 
     "waiting turn" status.  On 8/3/15 at 0200, Employee Smith's turn ties up 
     at the home terminal, and Employee Smith is moved from "waiting turn" 
     status and placed back on his/her pool turn. 
 
     Employee Smith will be treated as available for the entire time with no 
     ATG implications. 
 
     If you have any questions regarding the above changes, please utilize Ask 
     LR and/or refer to the Attendance Guidelines Training Manual which can be 
     found here: 
 
     http://bnsfweb.bnsf.com/departments/laborrelations/pdf/attend_guide_train 
     ing.pdf 
 
 
 
 
 
     GENERAL NOTICE(S) IN EFFECT 
     ========================================================================= 
     | 1,3,12,37,46,48,53,61,64,69-70,73,76,78,80-81,87,90-92,94             | 
     ========================================================================= 
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MATTHEW J. IGOE 

VICE 

VICE  

 BNSF Railway Company 

 

 

Vice President  

Transportation 

 2500 Lou Menk Drive 

Fort Worth, Texas 76131 

Phone: 817-352-1550 

Matthew.Igoe@bnsf.com 

   

November 2019 
 

 
Subject:  Holiday Lay-Offs 
 

 
Dear Fellow Employee, 
 

As members of the BNSF community, we all share an obligation to each other to fulfill basic 
conditions of employment.  

 
BNSF has a responsibility to provide our customers reliable service, even on the holidays.  

Frequent or pattern use of layoffs on holidays impacts the service we provide our customers, and 
affects the performance of your work group.   
 

We noticed that you have been unavailable for work on 7 or more of the past 13 holidays.    
 

Be advised, BNSF monitors patterns of behavior that could demonstrate that you are not meeting 
expectations of full time employment concerning your holiday layoffs. 
 

Sincerely, 

 
Matthew J. Igoe 
Vice President Transportation      
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BNSF Guidelines for TYE and Yardmaster Attendance 
Effective January 11, 2021 

 
BNSF TYE employees and Yardmasters are key members of our community, and have a legitimate 
expectation of reasonable opportunity to be off from work. And, along with all other members of 
our community, BNSF TYE employees and Yardmasters share certain responsibilities to the 
community as a whole. One of these basic responsibilities is to be "full- time" employees. 

 
I. Specific principles for applying these Guidelines follow: 

 
1. Each employee’s compliance will be measured on a “rolling” three-month basis to better 

accommodate periods of intermittent illness. Each month is calculated independently and 
then combined to determine the threshold for the three-month period. The three-month 
rolling basis applies regardless if the employee has been in active service for the full 
three months. 

2. Employees in 5-day assigned service (includes 05/02 extra boards) have a maximum 
threshold of one day per month. Employees in 6-day assigned service have a maximum 
threshold of two weekdays and one weekend day each month; however, employees in 6- 
day assignments that work five days a week with one RSIA day and one rest day have a 
maximum threshold of one day per month. 

3. Employees in Yardmaster service have a maximum threshold of one day per month. 
4. For employees in unassigned and mixed service, there is a maximum threshold of twenty- 

five percent of weekdays and weekends, measured separately. For employees in mixed 
service this includes any rest days observed (25% less the total of all rest days equals 
final threshold). 

5. Note: for rest cycle agreements, time off over and above rest days is covered in the 
agreement; however, employees in a rest cycle for a partial month will be considered in 
mixed service for that month, covered by these guidelines. 

6. All maximum layoff thresholds outlined above assume the employee remains marked up 
the entire period; additional time off (excluded time) will reduce your threshold (consult 
with your supervisor or training documents for clarification). 

7. Events such as jury duty, engineer recertification, foot of board, layoff union or company 
business, are counted the same as on duty time; therefore, these events will not affect an 
employee’s threshold and will not count as an attendance layoff. 

8. National Guard, Drill, Training, State Emergencies will also count the same as on duty 
time; however, employees will need to provide their supervisor a copy of their orders or 
LES for this time to be counted as available. 

9. Time away from work such as periods of vacation, personal leave, medical leave, time on 
the bump board, furlough board, or work/retention board, etc., are considered as 
“excluded” time for the purpose of determining the maximum threshold. Excluded 
events will affect an employee’s threshold, but do not count as an attendance layoff. 
(Exception: employees on the bump board who fail to take notification that are subject to 
call based on their last inbound assignment will be charged attendance layoffs when 
failure to take notification is 10 hours or greater.) 

10. Attendance layoffs such as LOS, LOP, FEM, SIF, etc., may not be altered at a later date 
simply because an employee chooses to claim a PLD or single day vacation after the fact. 

11. Any layoff touching a weekend day will be considered a weekend day, with a 30” grace 
period (except in the case of jobs with assigned start times in which the start of the 
assignment drives the determination of weekend vs. weekday). As a result, an employee 
may be charged with three weekend days for a given week. 
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12. Any layoff period from 0-25 hours is considered as one unavailable day (except for five 
and six day assigned service which is based on the number of starts missed – each start is 
an unavailable day). 

13. Working a portion of a calendar day does not negate a layoff period that begins or ends 
on that day from counting as an unavailable day for the purpose of attendance. 

14. Failure to comply with the single tie-up process will be treated as an unavailable day. 
15. Following discipline for a period, violations in subsequent months will result in an 

attendance violation if the total days off in the following one or two months exceeds the 
maximum threshold for the three-month period. 

16. We encourage any employee identified as failing to maintain full-time status under these 
Guidelines to seek the involvement of his/her local chairman and to contact his/her 
supervisor to discuss options available at BNSF (e.g., Leave of Absence, MLOA, FMLA, 
etc.). 

17. Meeting the criteria of the lay off thresholds under the Attendance Guidelines does not 
preclude the company from challenging an employee's full-time status requirement based 
on some other reasonable standard. 

 
The TYE Attendance Guidelines Training Manual is available on the LR Website. Under 
“Employee Performance Expectations” select “Attendance Guidelines and Information” and then 
“TY&E Attendance Guidelines Training Manual”. Along with other important information, the 
manual outlines time off for assignments that are not mentioned specifically in the attendance 
guidelines. 

 
Local members of the BNSF transportation management team are specifically empowered to apply 
these Guidelines considering all relevant information. Managers should never act in a rigid or 
"wooden" manner, and in every case should use "common sense." We also invite and encourage 
local union leaders to give their input in the application of these Guidelines in individual cases, 
and, generally, to be "part of the process." 

 
BNSF provides for and encourages each employee who knows in advance of a need to be off to 
request a pre-approved layoff. However, pre-approved does not excuse the employee from 
complying with attendance requirements. Those types of layoffs that count toward attendance, such 
as layoff personal, will continue to count toward the employee's attendance record even if pre- 
approved. 

 
II. Discipline handling (including progression and the applicable review period) for Attendance 
Guidelines violations follows: 

 
A. Progression 

 
When an employee violates TYE Attendance Guidelines the following discipline matrix 
applies. In accordance with BNSF’s Policy for Employee Performance Accountability, 
where the Attendance Guidelines provide for an imposition of a Suspension, a supervisor 
has the discretion to impose an Actual or Record Suspension. 

 
Attendance Guideline Record Result 
First violation 10 day suspension 
Second violation 20 day suspension 
Third violation Employee may be dismissed 
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In addition to the discipline matrix above, dismissal may occur if an employee has either 
(1) two active Attendance Guidelines violations and an active Level S violation, or (2) 
five rule violations of any kind in a 12-month period (which may include any 
combination of Standard, Serious and Attendance Guidelines violations). 

 
B. Review Period 

 
The TYE Attendance Guidelines review period is an “active” review period and requires 
an employee work a period of time which exceeds a complete 12-month period without 
another Attendance Guidelines discipline incident before the prior Attendance Guideline 
violation is considered “inactive”. However, attendance violations will not be “cleared” 
from an employee’s record 

 
Example: Assume an employee commits an Attendance Guidelines 
violation for the three month rolling period of February, March, and 
April 2021 and receives a 10-day suspension. If the employee commits 
an Attendance Guidelines violation for the three month rolling period of 
February, March, April 2022, he/she did not work a period of time which 
exceeded a complete 12-month period under the Attendance Guidelines 
policy. As a result, the 10-day suspension of February, March, April 
2021 remains “active.” As such, the discipline to be assessed for the 
February, March, April 2022 Attendance Guidelines violation would be 
a 20-day suspension. 

 
By contrast, in the example above, assume that the second Attendance 
Guidelines violation occurred not in February, March, April 2022, but 
rather in the three month rolling period of March, April, May, 2022. 
Under this scenario, the employee did work a period of time which 
exceeded a complete 12-month period without an Attendance Guidelines 
violation, and as a result, the 10-day suspension of February, March, 
April 2021 is now “inactive”. As such, the proper discipline to be 
assessed for the March, April, May 2022 violation would be a 10-day 
suspension. 
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January 17, 2022 
 
Mr. Dennis R. Pierce 
BLET National President 
7061 East Pleasant Valley Road 
Independence, Ohio 444131 
 
VIA ELECTRONIC MAIL 
 
Re:  Re:  Hi-Viz Attendance Policy Offer of Arbitration 
 
Mr. Pierce, 
 
I have reviewed the recent correspondence from your organization regarding the new Hi-Viz attendance 
policy, as well as the public statements published by the unions about this matter.  As you might expect, 
we disagree that this matter involves a “unilateral change” or “major dispute,” and instead believe that it 
is a straightforward minor dispute subject to the routine procedures for resolution under Section 3 of the 
Railway Labor Act.  To avoid any doubt, please note that BNSF stands ready to arbitrate, in the normal 
course, any claims filed in connection with the Hi-Viz attendance policy.  If you would like to discuss 
further, please let me know.   
 
 
Sincerely, 
 
 
 
 
 
Salvatore Macedonio 
 
 
Cc: Rob Karov, BNSF Vice President Labor Relations 
 David Pryor, BNSF Senior General Attorney  
 Rob Cunningham, BLET General Chairperson 
 Troy Martin, BLET General Chairperson 
 Kent Psota, BLET General Chairperson 
 Jeff Thurman, BLET General Chairperson 
      

SALVATORE MACEDONIO 
Assistant Vice President 
Labor Relations 

BNSF RAILWAY COMPANY 
P.O. Box 961030 
Ft. Worth, Texas 76161-0030 
 

 2600 Lou Menk Drive 
Ft. Worth, Texas 76131-2830 
Phone (817) 352-2502 
Fax (817) 352-7319 
E-mail sam.macedonio@bnsf.com 
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January 17, 2022 
 
Mr. Jeremy Ferguson 
SMART-TD President 
24950 Country Club Blvd Ste 340 
North Olmsted, Ohio 44070-5333 
 
VIA ELECTRONIC MAIL 
 
Re:  Hi-Viz Attendance Policy Offer of Arbitration 
 
Mr. Ferguson, 
 
I have reviewed the recent correspondence from your organization regarding the new Hi-Viz attendance 
policy, as well as the public statements published by the unions about this matter.  As you might expect, 
we disagree that this matter involves a “unilateral change” or “major dispute,” and instead believe that it 
is a straightforward minor dispute subject to the routine procedures for resolution under Section 3 of the 
Railway Labor Act.  To avoid any doubt, please note that BNSF stands ready to arbitrate, in the normal 
course, any claims filed in connection with the Hi-Viz attendance policy.  If you would like to discuss 
further, please let me know.   
 
 
Sincerely, 
 
 
 
 
 
Salvatore Macedonio 
 
 
Cc: Rob Karov, BNSF Vice President Labor Relations 
 David Pryor, BNSF Senior General Attorney  
 Scott Swiatek, SMART-TD General Chairperson 
 J. Mike LaPresta, SMART-TD General Chairperson 
 Johnny Martinez, Jr., SMART-TD General Chairperson 
 Justin Schrock, SMART-TD General Chairperson 
 Matthew Burkart, SMART-TD General Chairperson 
 Larry Miller, SMART-TD General Chairperson 
      

SALVATORE MACEDONIO 
Assistant Vice President 
Labor Relations 

BNSF RAILWAY COMPANY 
P.O. Box 961030 
Ft. Worth, Texas 76161-0030 
 

 2600 Lou Menk Drive 
Ft. Worth, Texas 76131-2830 
Phone (817) 352-2502 
Fax (817) 352-7319 
E-mail sam.macedonio@bnsf.com 
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DECLARATION OF SALVATORE MACEDONIO  -- 1 
 

IN THE UNITED STATES DISTRICT COURT  
NORTHERN DISTRICT OF TEXAS 

 
 
 
BNSF RAILWAY COMPANY 

Plaintiff,  

 
v. 

INTERNATIONAL ASSOCIATION OF 
SHEET METAL, AIR, RAIL AND 
TRANSPORTATION WORKERS –  
TRANSPORTATION DIVISION, 
 
BROTHERHOOD OF LOCOMOTIVE 
ENGINEERS AND TRAINMEN, 
 
Defendants. 
 

 

§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
 
 

 
 
 
 
 
 
 
 
 
Civil Action No. 3:22-CV-83-M 

DECLARATION OF SALVATORE MACEDONIO  
 
 

I, Salvatore Macedonio, hereby declare as follows: 
 

1. I submit this declaration based on my personal knowledge and documents that 

BNSF Railway Company (“BNSF”) maintains in the regular course of business.  The purpose of 

this Declaration is to support BNSF’s motion for a preliminary injunction filed in the above-

captioned matter. 

2. I am currently employed as Assistant Vice President, Labor Relations at BNSF.  I 

have held this position for the past three years.  I am responsible for managing all aspects of 

labor relations with the Unions that represent BNSF’s “operating” employees, i.e., the 

conductors and engineers who crew the trains.  That includes engaging in collective bargaining 

as well as managing arbitrations and other aspects of dispute resolution. I also assist with 
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DECLARATION OF SALVATORE MACEDONIO  -- 2 
 

drafting employee policies and implementing policies and procedures concerning employee 

conduct, discipline, and attendance. 

3. I am familiar with the details of the current dispute between BNSF and the Unions 

over BNSF’s implementation of the Hi Viz Attendance Policy.  I have been involved in 

communicating the attendance policy and responding to objections raised by the Unions and our 

employees.   

4. For over twenty years, BNSF has unilaterally imposed attendance policies without 

bargaining with the Unions.  In many cases, we did so without objection from the Unions. To the 

extent the Unions have objected to previous changes in attendance policies, those objections 

have been resolved through arbitration pursuant to Section 3 of the Railway Labor Act. 

5. The specifics of BNSF’s long practice of implementing, modifying, and enforcing 

attendance standards are addressed in detail in the declaration of my colleague Andrea Smith.  I 

have personally been involved in several instances of modifying attendance standards (and 

related disciplinary procedures).  My experience primarily has involved the Attendance 

Guidelines (ATG), which BNSF unilaterally adopted in 2000 (replacing an earlier attendance 

policy).  The ATG is supplemented by related but separate processes, policies and guidelines, 

such as the “low performance” process, which provides that even if an employee is technically in 

compliance with the ATG, he or she can still be subject to discipline if the employee’s “starts” 

are extraordinarily low compared to their peers.  We have modified the ATG and these related 

attendance processes, policies and guidelines several times during my tenure at BNSF, and in 

each case have done so unilaterally. 

6. For example, in 2019, BNSF added a new attendance standard for high-impact 

days when it is particularly difficult to staff trains.  An employee could be in compliance with the 
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DECLARATION OF SALVATORE MACEDONIO  -- 3 
 

ATG and the related low performance process, but if they laid off on a majority of the 14 

identified high-impact days—when employee availability has historically been very low and 

affects our ability to staff train trains across the network—the employee could still be subject to 

progressive discipline.  BNSF implemented that attendance standard unilaterally. 

7. Another recent example of unilateral changes in attendance management is our 

handling of “4/2 work/rest pools,” which are groups of employees that staff trains on a rotating 

basis with defined work and rest days.  We created a new handling for these pools which 

restricted layoffs (i.e. employee absences) to 2 weekdays and 1 weekend day per month, with 

further restrictions on laying off in conjunction with an assigned rest day.  We did so unilaterally 

and without formal claims from the Unions.  

8. On January 10, 2022, BNSF announced a new attendance program—the Hi Viz 

program—to replace the ATG, effective February 1, 2022.  The Hi Viz policy is intended to 

replace the patchwork of unilaterally imposed policies and processes discussed above with one 

comprehensive attendance program. In other words, Hi Viz is not so much a change to current 

attendance standards as it is a codification and restatement of our existing standards.  Employees 

are not being asked to work more (or conversely, take less time off) than in the past.  Rather, we 

are simply making the various attendance rules more transparent and easy to apply. 

9. Over the years, numerous employees have expressed that, under the ATG, it was 

often difficult to know when exactly they would exceed the ATG “threshold” and thus be 

potentially subject to discipline.  They also complained that it was difficult or impossible to 

project how much they would be working in future months, which further increased the 

uncertainty as to whether or when an employee might be subject to discipline.  
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10. As a result, BNSF developed Hi Viz—an attendance program assigning varying 

“points” to different types of absences (weekday, weekend, high impact day, a missed call, etc.) 

and triggering progressive discipline if an employee’s points go to zero.  The program is “Hi 

Viz” because it has a dashboard where employees can easily check their current point total and 

see how particular events increased or decreased that total.  In addition, the Hi Viz policy uses a 

point system to address all of the different types of attendance policies (i.e., low performance 

standards, high-impact days) under one program.  

11. Under Hi Viz, employees start with 30 points and are subject to point deductions 

based on types of service and the day the event began.  Unavailable time is measured in 24-hour 

increments.  Each time an employee exhausts his or her points—each time the employee’s 

balance reaches or falls below zero—the employee is subject to discipline and the point total is 

reset to 15.  The progression of discipline is the same as under the previous attendance policy—

i.e., employees are subject to a 10-day suspension, 20-day suspension, and then dismissal.  If an 

employee remains discipline free for 24 months under Hi Viz, then the discipline progression is 

reset.  Following such a reset, the discipline issued for an infraction would accordingly be a 10-

day suspension.  Ex. A. 

12. Hi Viz expands and refines a fundamental concept embedded in both ATG and hi 

impact: assigning different values to absences based on historical levels of availability. ATG 

assigns more “value“ to unavailability on a weekend day versus a weekday. High impact assigns 

more “value“ to unavailability on one of the 14 listed days, versus the rest of the calendar year. 

13. Under Hi Viz, an employee is awarded a Good Attendance Credit—adding four 

points to the employee’s total—for any 14-day period the employee is available for work (with 
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limited exceptions).  The Good Attendance Credit was not available under the ATG or other 

previous policies.   

14. In response to BNSF’s announcement of the new attendance program, the Unions 

have taken the position that the railroad is engaged in a so-called “unilateral change” of 

agreements in violation of Section 2 Seventh of the RLA, which the Unions refer to as a “major 

dispute.”  The Unions have various objections, which they have set forth in letters requesting 

strike authority.  See Ex. B and Ex. C.   

15. There is no merit to their objections.  For example, the Unions claim that Hi Viz 

hurts local union officers because those officers must, from time to time, layoff for “union 

business,” such as representing employees at investigations.  However, under the Hi Viz policy, 

BNSF does not treat time marked off for union business any differently than it treated such time 

under the ATG—employees do not lose points when they are unavailable due to legitimate union 

business.  Union officers who are, for example, laying off to assist in their co-workers’ 

disciplinary hearings are not penalized in any way for doing so.   

16. To be sure, the Hi Viz policy does incorporate the Good Attendance Credit 

described above, which employees cannot earn unless they have a 14-day period without an 

unavailable event.  The Unions argue that local officers’ need to layoff for union business could 

preclude them from having 14-day periods without unavailable events, and thus make it more 

difficult for them to earn back points via the Good Attendance Credit.  But in this respect, 

unavailability due to union business is treated the same as virtually all other forms of legitimate 

leave, including personal leave, vacations, and FMLA.  Employees are not penalized for using 

any of these forms of leave; they just don’t earn credits when they do so.  (The only exceptions 

are limited to military leave and work-related leaves such as time off for engineer training.)  
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Moreover, there is, once again, no practical difference in this respect between Hi Viz and the 

ATG.  The ATG had no good attendance credit at all, and so local officers have not lost some 

mechanism that they once had for remedying attendance problems. 

17. Accordingly, the claim that local officers might or could be subject to discipline 

under Hi Viz is entirely speculative.  BNSF tested the application of Hi Viz on this point by 

examining the five highest “union business” users in 2021, individuals whose layoffs for union 

business ranged from 155 to 250 days.  If Hi Viz had been applied to them, none would have 

exhausted their points (and three of them would still have a perfect 30 points).  Ex. D.  The 

Unions cannot point to a single local officer who would have been treated worse under Hi Viz 

than under ATG.       

18. Furthermore, and in any event, Hi Viz and ATG both incorporate another 

safeguard on this point.  Under ATG, BNSF routinely exercised discretion to avoid disciplining 

local union officers who would otherwise have been deemed to be in violation of the attendance 

policy.  That remains the case under Hi Viz.  If an employee who frequently engages in union 

business uses all of his or her 30 points and is precluded from earning points back via the Good 

Attendance Credit solely by his or her exercise of legitimate union business layoffs, BNSF 

retains discretion to not assess penalties.   

19. Aside from arguing that the Hi Viz policy will negatively affect local union 

officers, BLET also claims the policy “stands to take away any ability by the employees to avoid 

working fatigued when they are routinely called without warning due to the complete lack of 

reliable train lineups, thus creating the potential for an even more unsafe railroad operation.”  Ex. 

E. 
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20. That is not accurate, for several reasons.  First and foremost, the Hi Viz policy is 

fully compliant with the Railroad Safety Improvement Act (“RSIA”).  The RSIA sets very 

specific rest standards for railroad workers (including daily, weekly and monthly limits on hours 

of service) and BNSF complies with all of them.  The Hi Viz policy does not purport to alter any 

of these standards.   

21. Beyond the RSIA, at least 41 train-service pools have earned rest or predictive 

work schedules.  Earned rest and predictive work schedules are ones in which employees have 

more notice about when they will need to work and can accordingly better ensure they are rested 

when they need to report for duty.  In bargaining discussions with the Unions, BNSF has 

regularly offered to implement more earned rest schedules, but the Unions have generally said 

no. 

22. Moreover, and in any event, the Unions’ complaints about “fatigue” are not 

supported by the data.  The vast majority of train service employees do not work anywhere near 

the hours of service limits set by the RSIA.  There is no proof that employees are routinely 

required to work when fatigued due to the requirements of service. 

23. On January 11, 2022, SMART TD’s BNSF General Chairmen formally asked 

their President, Jeremy Ferguson, to authorize strike authority over the February 1 

implementation of Hi Viz.  Ex. B. 

24. On January 12, 2022, BLET President Dennis Pierce directed his BNSF General 

Chairmen to poll their memberships to “withdraw service” (that is, strike) over the February 1 

implementation of Hi Viz.  Ex. E. 

App. 169

Case 3:22-cv-00083-M   Document 8   Filed 01/18/22    Page 173 of 195   PageID 246Case 3:22-cv-00083-M   Document 8   Filed 01/18/22    Page 173 of 195   PageID 246



DECLARATION OF SALVATORE MACEDONIO  -- 8 
 

25. On information and belief, the Unions have or will soon vote to authorize self-

help in response to the requests outlined above.  Once a strike is authorized, the Unions’ practice 

in these circumstances has been to initiate a strike without warning. 

26. A strike could occur at any time prior to or after implementation of the new 

attendance program on February 1, 2022.  Indeed, BNSF has been hearing credible information 

about self-help activity (such as a sick-out or slowdown) starting as early as January 26.  This is, 

no doubt, in direct response to the Unions’ unprecedented action in publicly calling for strike 

authority.  In all of my years of experience in railroad labor relations, I have never before seen 

such an effort to foment employee anger and encourage use of self-help in response to a dispute 

over the extent of the railroad’s contractual rights to manage attendance.  By publicly calling for 

strike authority, the Unions have created a real risk of immediate illegal activity, and have a 

responsibility to put a stop to the problem they have created.  

27. A strike (or form of self-help such as a slowdown or sickout) by the Unions 

would threaten to inflict massive, immediate, and irreparable harm on BNSF and the members of 

the public that depend on safe and effective rail transportation.   

28. BNSF is the nation’s largest freight railroad by number of cars moved annually.  

It has more than 30,000 employees and operates over more than 30,000 miles of track, in twenty-

eight different states, including Texas.  BNSF serves thousands of industrial and commercial 

customers, dozens of whom have no other access to rail transportation, and provides a crucial 

link between a number of country’s other major freight carriers, which in turn transport cargo 

throughout the United States and into Canada and Mexico.  Any disruption of BNSF’s operations 

would therefore have a serious impact on interstate and international commerce. 
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29. BNSF interchanges with all of the other Class I freight railroads in the United 

States.  Together, BNSF and these other major railroads move millions of cars containing freight 

that is vital to the national economy and the health and safety of the American public.  The 

Department of Homeland Security has declared that this freight rail network is a “critical 

infrastructure,” which is defined as “assets, systems, and networks, whether physical or virtual, 

so vital to the United States that their incapacitation or destruction would have a debilitating 

effect on security, national economic security, public health or safety, or any combination 

thereof.”  See 42 U.S.C. § 5195c(e).   

30. BNSF’s system relies on constant and timely movement of trains.  Accordingly, 

sudden disruptions resulting from lack of crews have devastating consequences.  Delays 

resulting from disruptions at isolated points on the BNSF network will quickly ripple across the 

entire system, causing increasing congestion, missed connections, delays in delivery of freight as 

required by shippers and their contracts with the railroads, and other disruptions that can take 

days or weeks to remedy.  As a result, BNSF will be deprived of its revenues, tracks, and 

facilities, and will be unable to fulfill its “common carrier” obligations.   

31. Because BNSF provides transportation services rather than tangible products, it 

has no way to generate a surplus inventory to carry it through the period of service disruptions 

threatened by the Unions’ conduct.  The lost opportunities for BNSF are, therefore, truly 

irreparable.  In addition, significant delays in shipments undermine BNSF’s relationships with its 

customers, causing a loss of goodwill that may never be repaired, as future traffic moves to other 

modes of transportation.    

32. In addition, because BNSF interchanges with the other major freight railroads, 

disruptions at certain points on BNSF’s system will impact the other railroads, causing further 
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delays and disruptions across the country in both freight and passenger rail.  Congestion and 

delays on BNSF’s lines directly affect, for example, commuter rail traffic in and around Chicago.  

Such delays also impact Amtrak.   

33. The ripple effects of delays in BNSF’s network also cause substantial and 

irreparable harm to its customers and the public at large.  Many manufacturers served by BNSF 

rely on “just-in-time” delivery of parts and supplies, and so would be forced to idle their plants if 

service is disrupted.  If there is a disruption in BNSF’s services, power plants across the country 

would quickly run low on coal, risking disruption of electrical service to millions of people.  The 

same is true with respect to city water suppliers that depend on timely delivery by rail of 

chemicals for water treatment.  

34. The supply chain in the United States is already strained.  Even a short term 

shutdown of the BNSF rail network in the next few weeks would risk significant disruption in 

delivery of consumer goods, food, and fuel for millions of Americans.   

35. Moreover, rail is the safest form of surface transportation.  With respect to 

fatalities, railroads are roughly 8 times safer than trucking measured on a ton-mile-moved basis.  

And with respect to serious hazardous-material releases, a truck is roughly five times more likely 

to be involved in such an incident on a ton-mile-moved basis.  To the extent this dispute causes 

service disruptions and shippers shift some portion of rail traffic to truck alternatives, public 

safety would decrease based on such changes in the mode of transportation.       

36. Accordingly, the threatened disruptions risk interference with the nationwide 

transportation in interstate commerce of freight and personnel essential to the public health and 

safety, and the nation’s economic health, thereby inflicting irreparable harm on BNSF, its 
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Effective February 1, 2022 
 
BNSF System General Notice No. 46 (TY&E Failure to Take Notification) 156 (TYE Earned Rest), 
208 (Guidelines for TYE and Yardmaster Attendance) and 223 (TY&E Time Off) are canceled. 
 
*********************************************** 
BNSF Hi-Viz Guidelines for TYE and Yardmasters 
 
Hi-Viz Guidelines is a tally system that: 
 

• Sets a clear standard for full-time employment 
 

• Allows employees to easily, accurately, and contemporaneously determine where they 
stand in comparison to BNSF’s attendance standard 
 

• Provides employees with an opportunity to improve their standing through 
regular/steady attendance 
 

1. Assessment of Points 
 
Subject to the Point Schedule below, employees begin with 30 points and points are deducted 
for various incidents of non-attendance including both full and/or partial day absences. 
 

a) Point deductions are determined based on the type of service the employee is in at the 
time of the unavailable event.  
 

b) Unavailable time is associated with the day the event began. 
 

c) Unavailable time is measured in 24-hour increments. 
 

d) High Impact Day (HID) point values apply if:  
 
• For unassigned service: The unavailable event occurs on the day of the HID, or the 

unavailable event occurs prior to the HID and employee is not marked up by 0600 on 
the HID. 

• For assigned service: The employee misses their assigned shift on the HID. 
 

e) Any unavailable event that immediately (not separated by a work event) precedes or 
follows a VAC, PLD, UNB, SRS, FML, CLD event will be charged an additional 2 points for 
Unassigned Service and an additional 3 points for Assigned Service regardless of day of 
week. This is referred to a Conjunction Penalty. 
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• EMC/LOC/NOS are the exception; they will continue to be charged according to 
Point Schedule 

 
f) Handling results each time the employee exhausts their points.  

 
g) Each employee has electronic access to their point record.  

 
• Any addition or deduction in points is reflected in this record. 

 
Point Schedule 

 
 
2. Good Attendance Credits 
 

a) An employee is awarded a Good Attendance Credit – worth 4 points – for any 14-day 
period they work without an unavailable event and in which they are not otherwise 
absent from work. Example: An employee remains available between March 1 and 
March 14, they will receive a Good Attendance Credit on March 15. If they continue to 
remain available between March 15 through March 28, they would earn another credit 
on March 29.  
 

b) Good Attendance Credits are earned for any 14-day period if the employee: 
 

i. Has no Unavailable events, NOS, EMC, or LOC. 
 

ii. Has not otherwise been absent for any reason, apart from: 
Training/Rules (CBT/RUL/LAH/ERC/DRT/CRN) 
LET (Engineer Training) 
LIT (working lite Duty)  
Company business (LCB) 
Military Leave/NGD with supporting LES and/or orders 
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iii. Has no absences/leave other than those listed in 2.b.ii  

(e.g. does not have DIF, FML/PFM, FUR, LAM, LOJ, MED, MEV, LOI, HFS, LAB, R79, 
PLD, SUA/SUT, UNB, VAC, etc.). 
 

iv. Has no bump board time > 2 hours after taking notification. 
 
c) An employee’s point total cannot be greater than 30. 

 
3. Discipline (10-day, 20-day and Dismissal) 
 
a) The first 2 times an employee exhausts their points (balance reaches or falls below zero), 

they are subject to discipline.  
 

b) The third time an employee exhausts their points, they are subject to Dismissal.  
 

c) Following 10-day and 20-day discipline, the employee’s point total will be reset at 15. 
 

d) If an employee remains Hi-Viz discipline free for 24 months, then Hi-Viz progression is reset. 
Therefore, the next infraction will be a 10-day suspension.  
 

e) Maintaining a positive point balance does not preclude the company from challenging an 
employee’s full-time status requirement based on another reasonable standard. 

 
4. Initial Placement in Discipline Process 
 
Employees with active discipline for BNSF Attendance Guidelines at the time of the cut-over to 
the new Hi-Viz Guidelines will be considered to have already received the equivalent Discipline 
Step.  
 
Hi-Viz Guidelines are not intended to assess points for use of any legally protected leaves such 
as FMLA (Family and Medical Leave Act) or other leave of absences that are properly certified 
and/or documented. But as noted above, there are only 6 types of absence that allow for the 
good attendance credit referenced in Section 2 above.  
 
BNSF leadership should consider all relevant information when using the Guidelines. In every 
case, they should apply the Guidelines with consistency and common sense. 
 
NOTE: Being unaware of your point total is not an excuse for exhausting your points.  
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TYE Time Off 
**************************************************************** 
Table of Contents 
A. Laying Off on Call 
B. Emergency Lay Off 
C. Bereavement Leave and DIF Layoff Codes 
D. Pre-Approved Lay Off System 
E. Lay Off Process for Military Personnel 
F. Jury Duty 
G. Lay Off Fatigue 
H. Lay Off/Mark Up for Outlying Assignments 
I. High-Impact Days 
J. Failure to Take Notification 
 
================================================================ 
 
A. Laying Off on Call 
 
Employees MUST NOT lay off on call. For employees in planner-activated pools, a layoff while 
on the active board will be considered as laying off on call. 
 
================================================================ 
 
B. Emergency Lay Off 
 
Lay off code “FEM,” Family Emergency, is defined as a lay off code for an emergency involving 
an employee or their family. An “emergency” under this code is an unforeseen circumstance 
that requires immediate action and is of such seriousness and magnitude that the employee 
must immediately absent themself from duty and no other layoff code governs the situation, 
e.g. DIF, LOS, SIF, etc. Employees must use the layoff code that most appropriately describes 
the reason for the absence and may not use “FEM” as an excuse to be absent from duty for 
reasons other than those that can accurately be described as an emergency. Use of code “FEM” 
will be closely monitored. 
 
Once granted authorization for layoff code “FEM,” the employee must contact their supervisor 
within 24 hours to provide reason for the FEM. Misuse will result in corrective action against 
the offender and review of the code “FEM” as an unrestricted emergency code. 
 
================================================================ 
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C. Bereavement Leave and DIF Layoff Codes 
 
Train, yard and engine employees who unfortunately suffer the loss of a family member 
covered by Bereavement Pay agreements can use the layoff code DIF (Death in Family) in the 
Workforce System to mark off. Employees will be automatically marked up from DIF at the 
expiration of the approved time off.  
 
Family members who are covered by all the Bereavement Pay agreements include brother, 
sister, parent, child (including a legally adopted child), spouse and spouse’s parents. Based on 
the location and craft of the employee's current assignment, additional family members 
covered may include grandchildren, half and stepbrothers, sisters and stepchildren. Refer to the 
agreement covering the employee’s area or visit the Labor Relations' website under the TYE 
Payroll Services link. 
 
The Bereavement Pay agreements provide for 3-day’s pay at the agreed to pay rate. The 
employee need not have stood for work on 1 or more of the days to receive payment, and all 3 
days qualified for bereavement pay will not count as an absence under the Hi-Viz Guidelines. 
 
Employees claiming bereavement leave should use CA Code 05 on a special claim and send the 
obituary notice with the special claim ticket number to TYE Payroll Services via email at 
FINDLTYEBereavementPay@BNSF.com or fax to 785-676-5186 or 8-676-5186. 
 
BNSF understands a person may lose a family member not covered by the Bereavement Pay 
agreements. The DIF code should not be used in these cases, but the code FEM (Family 
Emergency) is available for immediate layoffs. Documentation must be maintained that 
explains the absence in the event the employee is required to provide the information to their 
supervisor. The supervisor may also help schedule additional time off through use of alternate 
codes such as LOP (Layoff Personal), PLD (Personal Leave Day), or a Leave of Absence if 
applicable.  
 
Employees who lay off DIF, but do not send the supporting documentation to TYE Payroll 
Services will be considered unavailable for duty and handled in accordance with the Hi-Viz 
Guidelines. 
 
================================================================ 
 
D. Pre-Approved Lay Off System 
 
The following enhancements have been made to the pre-approved lay off system. The 
supervisor should be contacted if there are any questions. 
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• In the 30-day period between day 90 and day 60, BNSF will accept and hold all requests 
for PLD and SDV only. On the 60th day prior to the layoff date TSS will distribute the 
allocation of days according to seniority. 

 
• Requests 60 days in advance and less, employees can be approved for up to four unpaid 

personal days (identified by layoff code LOP). Employees are still able to request all of 
their PLD and SDV days. When calculating LOP days, any portion of a calendar day is 
considered one day. 

 
• Once approved, individuals can move an LOP, SDV, or PLD up or back one calendar day. 

The employee can request this change of start day within 48 hours of requested start 
time. 

 
• Employees may request a single day of vacation or a personal leave day between 60 and 

90 days in advance of the day it would be taken. For example, on September 8, an 
employee could request a day off that he/she plans to take November 7. The employee 
will be able to check if the request has been approved 60 days in advance or at 0001 
September 9. Employees can request as many vacation or personal leave days they have 
currently available to them. 

 
Bidding process and sliding process 
 
Employees can enter a pre-approval layoff request for a single day or multiple days. If a 
multiple day request is entered, the request cannot be submitted until the whole request is 
within the request window. None of the days will be considered for approval until the entire 
request is within the approval window as the program will not address (approve/deny) until of 
the last calendar day of the multi-day request. 
 
Employees desiring high demand days off are encouraged to enter their requests one day at a 
time so that each day will be considered as it reaches the approval date. For example, an 
employee makes a three-day request for PLD. All 3 days have to be within the 90-day window 
before the request can be entered into the system.  
 
At 60 days prior to day one of the request, the first day of the request will not be considered for 
approval because portions of a three-day request cannot be approved. All 3 days of the request 
must be within the 60-day window for any of it to be considered Entering single days at a time 
eliminates the possibility of an allocation being full before a multiple day request will be taken 
into consideration.  
 
Assigned employees cannot slide their requests as they already have assigned rest days. The 
slide function was designed for unassigned service where start times are not known in advance. 
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================================================================ 
 
E. Lay Off Process for Military Personnel 
 
Two distinct lay off codes have been established which apply to military service. It is important 
to use the appropriate lay off code to distinguish between these two types of military service, 
as these codes ultimately drive benefit and pay eligibility. 
 
NGD = This code should be used only for National Guard, Drill, Training or State Emergencies.   
 
Note: NGD leaves greater than 10 days must be covered by a leave of absence.  
 
MLV = This code should be used for all other military service including: 
Global War on Terror (Operation Iraqi Freedom, Operation Noble Eagle and Operation Enduring 
Freedom), enlistment into the military, or any other military service or training (other than 
National Guard). 
 
Note: Military leaves greater than 10 days must be covered by a leave of absence. 
 
Benefit Coverage 
 
Employees who wish to retain coverage under the BNSF program while on leave will continue 
to pay the monthly contribution. Contribution will be taken out of any make whole payments 
received from BNSF while on leave. Otherwise, these contributions are required to be caught 
up upon return.  
 
Compensation  
 
Employees should send paperwork supporting Military Pay claims and any questions regarding 
pay for Military leaves to FINDLTYEMilitary@BNSF.com. 
 
Note: Employees who wish to earn Good Attendance Credit must submit their LES or training 
documentation no later than 60 calendar days after their return to work from leave.    
 
=============================================================== 
 
F. Jury Duty 
 
BNSF and the Labor Organizations representing BNSF employees support employees 
summoned to perform their civic duties in the form of Jury Duty by providing negotiated 
agreements for compensation for time lost to employees who are summoned for Jury Duty. The 
collective bargaining agreements will govern any dispute as to compensation for Jury Duty. 
However, the following guidelines are provided to minimize such disputes and provide for 
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prompt and proper payment of valid Jury Duty claims. In the event of a dispute, BNSF and the 
appropriate Labor Organization will work to resolve the matter.  
 
Employees instructed to report for Jury Duty at a specific date and time are authorized to mark 
off for Jury Duty to make sure they are rested and available for Jury Duty. They are also 
expected to make an effort to perform their normal duties whenever reasonably possible.  
 
Employees subject to certain call-in or “stand by” notification procedures used by some courts 
will remain marked up except in circumstances where protecting service will obviously 
jeopardize such notification. 
 
If there are questions about the ability to protect service, the employee should consult with a 
designated supervisor before marking off and jointly set up a strategy to ensure compliance 
with the court's instructions and to protect their assignment when reasonably possible.  
 
Employees will be expected to mark up immediately upon release from the courts or, if on call, 
immediately after receiving notification they will not have to report to the court. 
 
To validate qualification and provide the proper documentation with the claim:  
 
Qualifies for Jury Duty Lost Wages: 
 

• Reporting at a specific location and time for jury selection and/or Jury Duty when an 
actual loss of wages occurs. 
 

• Reporting for Jury Duty conflicts with the employee’s ability to obtain rest under the 
Hours of Service Act before or after the Jury Duty. Booking additional rest does not 
apply to Jury Duty. 
 

• Extra board personnel who mark off for 24 hours or less will receive the equivalent of a 
day’s guarantee if the trip missed is not completed prior to the mark up.  

 
Does Not Qualify for Jury Duty Lost Wages: 
 

• Jury Duty that occurs on a rest day or other periods of scheduled or unscheduled time 
off when no loss of wages occurs. 
 

• Layoffs when courts are not in session. Examples include weekends and major holidays. 
 

• Any days over the 60-day maximum. The Agreements provide for a maximum of 60 days 
in any calendar year. 
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• Failure to follow supervisor's recommendations for protecting service or reporting at 
the court without specific instructions to do so. 

 
Supporting Documentation for Jury Duty Claims: 
 

• The following information must be included on the Jury Duty claim: 
 
o Date(s) scheduled for Jury Duty 
o Location 
o Time scheduled to report 
o Time released for each day 
o Lost trip information. 

 
• The following documents should be sent to TYE Payroll Services via email at 

FINDLTYEJuryDutyPay@BNSF.com or fax to 785-676-5186 or 8-676-5186. 
 
o A copy of the Jury Duty notice 
o The Court’s reporting instructions. 
o A copy of the Court receipt for amount paid while performing Jury Duty which will 

be deducted from the lost wage payment. Note: If payment is delayed or there is no 
payment for that day from the Court, authorization must be obtained from the 
supervisor for payment of lost wages. 

 
================================================================== 
 
G. Lay Off Fatigue (LOF) 
 
BNSF wants to ensure that everyone is rested and prepared to work safely. Employees who are 
fatigued as a result of working numerous trips in a row or working consecutive long trips can 
use the LOF to take 24 hours off for rest. The LOF code may not be used for any other purpose 
and employees who misuse the LOF code will be subject to discipline under the Policy for 
Employee Performance Accountability. For example, this code may not be used to extend rest 
days, vacation, or other layoffs. An LOF counts as an unavailable day under the Hi-Viz 
Guidelines. 
 
================================================================== 
 
H. Lay Off/Mark Up for Outlying Assignments 
 
Following a layoff, employees assigned to outlying positions must mark-up prior to the tie-up of 
their regular assignment in order to release the extra board employee covering their position. If 
an assigned employee fails to mark-up prior the tie-up of their regular assignment, the extra  
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board employee will be held to protect the assignment's next tour of duty and the regular 
employee will be charged an unavailable day (LOP) under the Hi-Viz Guidelines. This does not 
apply going into the rest days of the assignment.  
 
Example: Employee Smith fails to mark-up from a one-day sick layoff prior to the tie-up of their 
assignment and, as a result, ends up missing two days of their assignment. Employee Smith will 
be charged points for two assigned days under the Hi-Viz Guidelines. 
 
================================================================= 
 
I. High-Impact Days 
 
BNSF has the responsibility to provide our customers with reliable service every day, including 
High-Impact Days.  High-Impact Days are days that have historically reflected higher train crew 
absenteeism and more missed opportunities to meet customer expectations. Those days are 
currently identified as: New Year’s Day, Super Bowl Sunday, Easter Sunday, Mother’s Day, 
Memorial Day, Father’s Day, Independence Day, Labor Day, Halloween, Thanksgiving Day, Day 
after Thanksgiving, Christmas Eve, Christmas Day, and New Year’s Eve. 
 
================================================================= 
 
J. Failure to Take Notification 
 
An employee is required to accept notification when their assignment has changed (displaced, 
forced, cut, awarded a successful bid, etc.). Employees then afforded their bump board time 
based on the applicable CBA. An employee who has not accepted notification upon first 
attempt will be placed in an LXX status until notification is accepted. 
 

• Employees whose last inbound assignment upon tie up was “other than assigned 
service,” the employee will have 10 hours to accept notification for all future bid/bump 
events which occur prior to their next work event. Employees who do not accept 
notification within 10 hours will have all time pending notification for that event count 
as unavailable time, and points will be deducted using Unassigned Service Point Value. 
 
o 0 to 10 hours - no exception 
o >10 hours - points will be deducted according to the Hi-Viz Guidelines 
 

• Employees in assigned service that are bumped or cut from their assignment while on 
duty are considered “other than assigned service” upon tie up. 
 

• Being on a rest day does not exempt an employee from accepting change notification of 
an assignment.  
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Example: an employee out-bounds on an assigned 05/02-yard job; however, the employee is 
bumped while on duty, takes notification upon tie up and is placed on the bump board. The 
employee's inbound status is “other than assigned service” account being placed on the bump 
board.  
 
Example of pending notification: An extra board employee is “rested” and available for call at 
1300. Upon the employee becoming rested, the Crew Office attempts to notify employee of a 
displacement (bump) at 1301. The employee does not respond to the notification. The Crew 
Office continues to attempt notification every 2 hours. If the employee has not taken 
notification by 2301, the Hi-Viz system will recognize this employee as having more than 10 
hours of avoiding notification and mark the employee with an unavailability event. The crew 
office will continue to attempt notification to this employee and the attendance system will 
continue to account for time in which the employee has made themself unavailable. 

App. 184
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                                                                                                                                January 10, 2022 
 
 
Dennis Pierce  
BLET National President  
7061 East Pleasant Valley Road  
Independence, Ohio 44131   
 
Re: BNSF Attendance policy- request for strike authority   
 
Dear Brother Pierce, 
 
I am writing today with a request for strike authority due to the BNSF rolling out a unilateral 
attendance policy that conflicts with our collectively bargained agreements. We have attempted on 
multiple occasions to negotiate an attendance policy along with scheduled time off for our members. 
BNSF has rejected every offer to negotiate attendance with the organizations. 
 
Attached to this letter you will find the new points based “Hi-Viz” attendance policy along with the 
questions and answers provided to the employees on BNSF. I will outline a few of the items that I feel 
reach the level of a major dispute.  
 
BNSF new “Hi-Viz” attendance policy is a points-based system. Each employee begins with thirty 
(30) points. The employees can earn no more than thirty (30) points. If an employee lays off for illness, 
he/she has their thirty (30) points reduced by a certain amount as outlined in the policy. An employee 
must stay marked up and working for fourteen (14) consecutive days to earn back “good attendance 
credits” for the period. Here is where we run into real problems.  
 
If a Local Chairman has to layoff to represent a member, meet with management or any form of union 
business, it eliminates his ability to earn “good attendance credits” for the current 14-day period. The 
same applies to an employee called to Jury Duty, Death in Family (bereavement leave), vacation, 
personal leave days, Family and Medical Leave time just to mention a few. They have even decided to 
break the consecutive days to earn points back for laying off to get a COVID vaccine (MEV).  
 
While BNSF does not intend to reduce points for paid leave events it certainly keeps an employee from 
earning back any points. BNSF new policy also penalizes an employee who uses a single day of 
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vacation or a personal leave day if it is tied to a layoff event such as layoff sick. Below is from the 
FAQ document issued by BNSF: 
 
 
 
 
 
 
 
Many of our members make attempts to take paid time off when ill or when the need to be away from 
work arises. Many times, the allocation, which has been reduced to as minimum, is full and the 
employee can only get one of the two days approved. Because of illness or whatever the case, the 
employee must layoff one day attached to the paid leave day. He/she will be penalized extra points 
because a layoff is tied to the paid day. The policy refers to these days as a “conjunction penalty”. 
 
On the former ATSF property we have agreements to cover absences such as Jury Duty, Bereavement 
Leave, Union Business. BNSF’s policy states it will not reduce points for these layoffs, but the 
employees are still penalized because their ability to earn points is halted. For instance, if an employee 
falls ill for three (3) days during the week (Mon, Tue, Wed) he/she will have a point reduction of six 
(6) points. Same employee remains marked up for 11 days but receives a notice to attend Jury Duty on 
that Monday. Because Jury Duty requires the employee to layoff, he/she will reset the process of 
earning points. This employee is being penalized for doing his/her civic duty. This is far from 
reasonable.  
 
Our membership will also suffer because the local union officers who represent them will not be able 
to use the UNB layoff without repercussion. With the amount of discipline our representatives are 
handling, not to mention meeting with the Carrier to settle other grievances, the local committee of 
adjustment positions will not be palatable for those who lack seniority to have scheduled time off and 
must layoff to get rest. On the former ATSF we have three (3) different agreements for union business 
layoffs.  
 
These agreements allows the acting local chairman, secretary treasurer and the president to use the 
union business layoff and to hold their turn first out allowing them to go to work at the conclusion of 
the union business. BNSF will penalize these individuals for conducting union business by restricting 
their ability to earn points. 
 
Brother Pierce, I ask for your help in this matter. BNSF continues to squeeze the workforce to 
unprecedented levels. They are stepping all over the CBA at every turn. Our members carried this 
railroad on their backs for the past two years and this is the thank you they get. Clearly, BNSF is not 
listening to either organization or its members. Again, I am asking for permission to pull our 
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membership from service until such time as BNSF comes to the table with serious intent to negotiate 
attendance and predictable time off. 
 
I thank you for any help you or our other National officers can provide. If there is any other 
information I can provide, please do not hesitate to ask.  
 

Yours truly, 

 
 
 
Rob Cunningham 
Chairman 
 

Encls. Hi-Viz Attedance policy 
 Hi-Viz Attendance Policy FAQ 
 
 
Cc: E.L. Pruitt, First Vice President (via email) 
 S.J. Bruno, National Secretary-Treasurer (via email) 
 M.D. Priester, National Vice President (via email) 
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EMP Starts
Strts/ 
Mnth Hours

Hrs/ 
Mnth

Hrs/ 
LCB

UNB / 
Days

ATG/ 
Disc

SR Doyle 98 602 780 65 24 250 N
LW Meyers 76 7 602 55 0 170 N
TR Martin 68 7 682 55 552 163 N
EL Hart 65 6 645 58 129 160 N
JC Boone 92 7 985 82 448 155 N
NS Bragg 133 11 1275 106 104 71.3 N
T Griffitt 110 9 1038 85 272 70 N
AJ McAfee 214 18 1954 163 32 69.6 N
TA Baker 119 10 1254 104 232 69.3 N
M Obresley 157 13 1375 114 88 69.1 N
KE Hoffman 115 10 1063 86 144 10.7 N
LB Johnson 131 11 1277 106 144 10.7 N
DJ Oian 253 21 1564 130 0 10.7 N
JM Nichols 163 13 1384 116 384 10.6 N
WB Smith 200 17 1955 163 0 10.6 Y

• Top 5 usage and random 
grab of middle and low 
UNB usage for 15 pulls

• 1 of 15 had ATG 
discipline in 2021

• Significant hours worked 
spread.

• Many also involved in 
LCB layoff events

• Calendars follow

Top/Middle/Low UNB usage Random Employees
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