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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF TEXAS
DALLAS DIVISION

BNSF RAILWAY COMPANY
Plaintiff,

V.

Civil Action No.
3:22-CV-00083-M

INTERNATIONAL ASSOCIATION OF
SHEET METAL, AIR, RAIL AND
TRANSPORTATION WORKERS —
TRANSPORTATION DIVISION and
BROTHERHOOD OF LOCOMOTIVE
ENGINEERS AND TRAINMEN,
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Defendants.

APPENDIX IN SUPPORT OF PLAINTIFF’S
MOTION FOR TEMPORARY RESTRAINING ORDER

NOW COMES, Plaintiff BNSF Railway Company and files this Appendix in Support of

its Motion for Temporary Restraining Order.

EXHIBIT DESCRIPTION

1 Declaration of Andrea Smith dated January 18, 2022

A BNSF Availability Policy effective October 1, 1999

B Kasher Award - PLB 6264 and 6265

C BNSF Guidelines for TY&E Employee Assistance
Effective 2000

D BNSF Guidelines for TY&E Employee Assistance
Effective 10-10-06

E Response to Question re: Low Hours

F BNSF Ry. v. UTU, PLB No. 6721,

Award No. 121 (Jan. 20, 2012)
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G BLET v. BNSF Ry Co., PLB No. 7092, App. 86 - 91
Award No. 59 (May 15, 2012)

H SMART-TD v. BNSF Ry. Co., App. 92 - 93
PLB 7425 Award No. 153 (Dec. 7, 2018)

I BNSF Guidelines for TYE and Yardmaster App. 94 - 96
Attendance Effective 3-1-11

J BNSF Guidelines for TYE and Yardmaster App. 97 - 99
Attendance Effective September 1, 2012

K BNSF System General Notice No. 94 App. 100 - 101
Former CBQ-Waiting Turn dated July 29, 2015

L Letter from BNSF to Employees re: Holiday Lay-Offs App. 102
dated November 2019

M BNSF Guidelines for TYE and Yardmaster App. 103 - 105
Attendance Effective January 11, 2021

N UTU v. BNSF Ry. (July 1, 2005) App. 106 - 132

O UTU v. DT&I R.R., PLB No. 2991, App. 133 - 151

Award No. 1 (May 11, 1983)

P Richard Fetzer v. Ill. Central Gulf R.R. Co., App. 152 - 156
NRAB 3rd Div., Award No. 24998 (Sept. 26, 1984)

Q BRS v. Southern Ry., NRAB 3rd Div., App. 157 -160
Award No. 23133 (Jan. 15, 1981)

R Letter from Salvatore Macedonio to Dennis Pierce App. 161
re: Hi-Viz Attendance Policy Offer of Arbitration
dated January 17, 2022

S Letter from Salvatore Macedonio to Jeremy Ferguson App. 162
re: Hi-Viz Attendance Policy Offer of Arbitration
dated January 17, 2022

2 Declaration of Salvatore Macedonio dated App. 163 - 173
January 18, 2022

A Hi-Viz Attendance Programs - System General App. 174 - 184
Notice effective February 1, 2022
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B Letter from BLET to Dennis Pierce re: BNSF Attendance ~ App. 185 - 187
policy - request for strike authority dated January 10, 2022

C Letter from SMART to Jeremy Ferguson re: Strike App. 188
Authority - BNSF Attendance Guidelines Policy
dated January 11, 2022

D Top/Middle/Low UNB usage Random Employees App. 189

E Letter from BLET re: Request for Strike Authority App. 190 - 191
dated January 12, 2022

Dated: January 18, 2022 Respectfully submitted,

/s/ Russell D. Cawyer
David M. Pryor
Texas Bar No. 00791470
BNSF RAILWAY COMPANY
2500 Lou Menk Drive, AOB-3
Fort Worth, Texas 76131-2828
Tel.: (817) 352-2286
Fax: (817) 352-2399
David.Pryor@BNSF.com

Donald J. Munro

D.C. Bar No. 453600

JONES DAY

51 Louisiana Avenue, NW
Washington, DC 20001
Telephone: (202) 879-3939
Facsimile: (202) 626-1700
Email: dmunro@jonesday.com

Russell D. Cawyer

State Bar No. 00793482
Taylor J. Winn

State Bar No. 24115960
KELLY HART & HALLMAN LLP
201 Main Street, Suite 2500
Fort Worth, Texas 76102
Telephone: (817) 332-2500
Facsimile: (817) 335-2820
russell.cawyer@kellyhart.com
taylor.winn@kellyhart.com

ATTORNEYS FOR PLAINTIFF
BNSF RAILWAY COMPANY
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CERTIFICATE OF SERVICE

I hereby certify that the foregoing document was served upon counsel for Defendants
(listed below) by electronic means on January 18, 2022.

Kevin C. Brodar

Smart Transportation Division
24950 Country Club Blvd., Suite 340
North Olmsted, Ohio 44070

(216) 228-9400
kbrodar@smart-union.org

James Petroff

Wentz, Mclnerney, Piefer & Petroff
3311 Bear Pointe Cir.

Powell, Ohio 43065

(614) 756-5566
jpetroff@lawforlabor.com

/s/ Russell D. Cawyer
Russell D. Cawyer
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IN THE UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF TEXAS
DALLAS DIVISION

BNSF RAILWAY COMPANY

Plaintiff,

V.

INTERNATIONAL ASSOCIATION OF
SHEET METAL, AIR, RAIL AND
TRANSPORTATION WORKERS —
TRANSPORTATION DIVISION and
BROTHERHOOD OF LOCOMOTIVE
ENGINEERS AND TRAINMEN,

Civil Action No. 3:22-cv-83-M

Defendants.
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DECLARATION OF ANDREA SMITH
I, Andrea Smith, hereby declare as follows:

1. I submit this declaration based on my personal knowledge and documents that
BNSF Railway Company (“BNSF’’) maintains in the regular course of business. The purpose of
this Declaration is to support BNSF’s motion for a preliminary injunction filed in the above-
captioned matter.

2. I am currently employed as General Director, Labor Relations at BNSF. I have
held this position for the past seven years. I have been employed at BNSF since 2004. 1 am
responsible for managing all aspects of labor relations with the Unions that represent BNSF’s
“operating” employees, i.e., the conductors and engineers who crew the trains. That includes
engaging in collective bargaining as well as managing arbitrations and other aspects of dispute

resolution.

DECLARATION OF ANDREA SMITH --1
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3. I am familiar with the details of the current dispute between BNSF and the Unions
over BNSF’s implementation of the Hi Viz Attendance Policy. I have been involved in
communicating the attendance policy and responding to objections raised by the Unions.

4. The Unions represent several different crafts of employees at BNSF. BNSF and
the Unions are parties to a number of different collective bargaining agreements. Because
railroad labor agreements never expire, many of these agreements have been in place for
decades. These agreements include both express written terms as well as a range of implied
terms based on and evidenced by the parties’ past practices. There are also hundreds, if not
thousands, of arbitration awards interpreting these agreements.

5. Some of the parties’ collective bargaining agreements are system-wide in scope;
they cover all of the employees represented by the Unions who are employed by BNSF. Other
agreements cover only a portion of the BNSF network. There are a number of agreements that
cover only those portions of the system that correspond to the properties of former railroads that
have since been merged into BNSF. BNSF is also party to a number of multi-employer
agreements that are negotiated on a “national” basis with other railroads.

6. Over the course of many decades, BNSF—and its predecessors, including
Burlington Northern (“BN”) and Atchison, Topeka and Santa Fe Railway (“ATSF”’)—have
implemented and/or adapted employee work policies, rules, standards and/or procedures related
to attendance. It has always done so without prior bargaining. More specifically, BNSF has a
long-standing and well-settled past practice of unilaterally changing practices and standards
governing attendance for train-service employees charged with operating trains both in yards and

between terminals.
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7. There are a number of examples of this past practice summarized below. All of
these examples involve attendance standards for the train-service employees BLET and
SMART-TD represent.

8. In 1999, BNSF adopted a formal written Availability Policy requiring train-
service employees be available for work a minimum number of days per month. Repeated
failure to meet those minimum standards triggered a series of progressive discipline actions.
BNSF implemented that attendance standard unilaterally. Ex. A.

9. BLET and SMART TD (actually, SMART TD’s predecessor union, the United
Transportation Union (UTU)) objected to the Availability Policy. And each claimed unilateral
implementation of that Policy qualified as a major dispute under the RLA. BNSF contended any
dispute over its ability to implement that Policy was minor, and should be resolved in arbitration
and not via union self-help. More specifically, BNSF argued there—as it does here—that the
railroad had an implied right (as illustrated by past practice) to manage employee attendance, and
that to the extent the Unions disagree, that amounted to a dispute over interpretation or
application of those implied terms. That question, whether the dispute was major or minor, was
litigated in this Court before Judge Jerry Buchmeyer. Judge Buchmeyer held the dispute minor,
and in September 1999 referred the issue to arbitration.

10.  In October 1999, Referee Richard Kasher decided the subsequent arbitration in
BNSF’s favor, finding that implementing the Availability Policy was within BNSF’s managerial
prerogative (Kasher Award). Ex. B.

11.  In 2000, BNSF modified the Attendance Policy and replaced it with Attendance

Guidelines (ATG). Ex. C. BNSF implemented that attendance standard unilaterally.

DECLARATION OF ANDREA SMITH --3
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12. In 2006, BNSF modified the ATG and instituted additional attendance standards
including: established additional thresholds (the amount of time an employee can be off without
being in violation) for 5 and 6 day assigned service (jobs where employees had specific days off)
and mixed service (employees who work multiple jobs, some with rest days and some without);
notified employees that their absences in a subsequent one or two month period could lead to a
violation after a prior discipline event; modified the discipline handling after 12 months
(discipline was no longer cleared from employees’ records); identified “excluded” time
consisting of layoffs that affect an employee’s threshold for allowable time off; and, established
that the company would not be precluded from challenging an employee’s full-time attendance
requirement based on other reasonable standards. Ex. D. BNSF implemented these attendance
standards unilaterally.

13. In 2010, BNSF implemented a low-performance process, which was separate
from the ATG. Under the low-performance process, an employee could technically be in
compliance with the ATG (for example, by not working due to a series of absences not counted
under the ATG) but still be subject to discipline if that employee’s number of “starts” was
extraordinarily low compared to their peers. Ex. E. BNSF implemented that attendance standard
unilaterally.

14.  The Unions challenged the low-performance process, but arbitral authority has
continually upheld this standard as part of BNSF’s managerial rights. BNSF Ry. v. UTU, PLB
No. 6721, Award No. 121 (Jan. 20, 2012) (Ex. F) (“the Board notes that employees who occupy
full-time jobs are expected to be available on a full-time basis . . . The Carrier acts reasonably in
establishing processes to measure employee availability and to counsel and discipline full-time

employees who fail to be available on a reasonably full-time basis.”); BLET v. BNSF Ry Co.,
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PLB No. 7092, Award No. 59 (May 15, 2012) (Ex. G) (same); SMART-TD v. BNSF Ry. Co.,
PLB 7425 Award No. 153 (Dec. 7, 2018) (Ex. H) (same).

15. The BNSF ATG was again modified in 2011. Specifically, attendance discipline
handling was removed from the Policy for Employee Performance Accountability (PEPA) and
the progressive discipline steps were reduced from 5 to 4 before an employee could be dismissed
for failure to perform full time service; the calculation of weekend handling was modified;
military service was addressed; and time on the bump board was added to the list of excluded
time. Ex. [. BNSF implemented these attendance standards unilaterally.

16. In 2012, the following changes were made to the BNSF ATG: yardmasters
attendance thresholds were added; attendance thresholds were added for employees who are
covered under rest agreements; time furloughed or on work retention boards were added to the
list of excluded time; employees were notified that after they had been bumped from their
assignment, their failure to take notification after 10 hours would result in a layoff; weekend
calculations were again modified, allowing an employee to be charged with three weekend days
in a given week depending upon their layoff behavior; the definition of a layoff period was
defined as 0-25 hours for employees not on assigned jobs with rest days; working a portion of a
calendar day would not negate a layoff period beginning or ending on that same day; and an

employee who failed to comply with the single tie-up process (the process of clocking out at the

end of their work day) would also have that counted against them for attendance purposes. Ex. J.

Again, BNSF implemented these attendance standards unilaterally.
17. In 2015, BNSF altered how the ATG measured time available for service for
some pool-service employees. Ex. K. As a result of that modification, time an employee spent

“waiting turn” (a period when a pool-service employee is marked off, and is not marked up until

DECLARATION OF ANDREA SMITH --5
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the train they missed is back at the employee’s home terminal) was recategorized as unavailable
time and subject to the ATG. Before that modification, such waiting-turn time was not
considered when deciding if an employee met the ATG’s availability standards.

18.  In 2019, BNSF added a new attendance standard for high-impact days (basically
holidays). An employee could be in compliance with the ATG, but if they laid off on the
majority of 14 the identified high-impact days (when employee availability has historically been
very low) they could still be subject to progressive discipline. Ex. L. BNSF implemented that
attendance standard unilaterally.

19. In 2021, BNSF instituted actual suspensions and removed a progressive step of
discipline from the ATG. Ex. M. BNSF implemented these attendance standards unilaterally.

20.  BNSF imposed each of these measures based on its own determination that they
were necessary to manage employee attendance or otherwise enforce existing attendance
standards, without bargaining with the Unions over BNSF’s right to do so.

21.  Even if BNSF did not have a long-standing implied contractual right to modify
and manage attendance rules and implement standards like the new Hi Viz policy, it would still
retain the right to do so as a function of its reserved managerial rights. Railroads like BNSF
retain an implied management right to implement reasonable rules and policies as long as such
rules and policies are not inconsistent with the express terms of applicable collective bargaining
agreements.

22. Ample arbitral authority confirms that BNSF’s collective bargaining agreements
reserve for the railroad implied “managerial prerogatives” or “reserved rights,” which allow
BNSF to take actions that constitute a reasonable extension of its managerial discretion. See,

e.g., UTU v. BNSF Ry. (July 1, 2005) (Ex. N) (finding that “[n]othing in the language of Section
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6 [of the collective bargaining agreement] takes away from the Carrier its managerial
prerogatives to run the railroad according to standard managerial principles,” where “[u]nder a
union-management format an employer keeps control of all areas of decision-making not given
away in contract”).

23. These awards on BNSF and its predecessors are consistent with extensive
precedent across the industry. See, e.g., UTU v. DT&I R.R., PLB No. 2991, Award No. 1 (May
11, 1983) (Ex. O) (“It is well settled that a Carrier has the right to make reasonable rules in the
furtherance of orderly and efficient conduct of its business, so long as such rules are not
inconsistent with or in violation of the collectively bargained agreements it has entered into with
labor organizations.”); Richard Fetzer v. lll. Central Gulf R.R. Co., NRAB 3rd Div., Award No.
24998 (Sept. 26, 1984) (Ex. P) (holding that “[t]he Carrier has a right to issue such rules as it
sees fit for the government of its employees, except to the extent limited by Agreement, and has
the right to expect such rules to be complied with,” noting that “in all matters that have not been
limited by agreement, the Carrier’s authority remains unrestricted”) (internal citation omitted).!

24. My understanding is that other railroads have exercised similar managerial
discretion to set and modify attendance policies. In particular, BNSF’s primary competitor,
Union Pacific Railroad, recently adopted a new version of an attendance policy that is similar in
many respects to BNSF’s Hi Viz policy. Union challenges in court to that change in Union

Pacific’s policy were rejected.

! See also BRS v. Southern Ry., NRAB 3rd Div., Award No. 23133 (Jan. 15, 1981) (Ex. Q)
(finding no violation of collective bargaining agreement where, “[g]iven the absence of any specific
restriction, Carrier was free, under well established labor relations principles, to implement the change
back to the normal work week,” noting that “it is axiomatic that Carrier retains all managerial
prerogatives not relinquished by the Rules Agreements”).

DECLARATION OF ANDREA SMITH --7
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25. I am aware that in the course of ongoing collective bargaining, the Unions have
asked for changes in work rules that could impact or relate to employee attendance standards.
BNSF is bargaining over those issues in accordance with its obligations under the RLA.
However, unless and until the parties agree otherwise, BNSF retains the right to apply its existing
contractual rights to modify and manage attendance and employee availability.

26.  BNSF stands ready to arbitrate, in the normal course and pursuant to well-settled
procedures, any and all employee claims involving or relating to BNSF’s attendance policies.

We have communicated that willingness to arbitrate to the Unions. See Exs. R and S.

* * * *

I declare under penalty of perjury that the foregoing is true and correct.

Executed on January 18, 2022.

Andrea Smith
General Director, Labor Relations

DECLARATION OF ANDREA SMITH —8
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BNSF AVAILABILITY POLICY
FOR TRAIN, YARD AND ENGINE EMPLOYEES
Revised Effective October 1, 1999

This policy applies to all BNSF operating craft employees. Its goal is to distribute
the workload more fairly and consistently among all TY &E people. It also supports
our efforts to make sure all employees are taking their fair share of the workload
and have equal access to reasonable time off. The policy states BNSF’s
expectation that TY &E employees generally will be available for work 75 percent
of the time on weekdays and weekends.

Every TY &E employee has an equal responsibility to the other members of the
BNSF community. Each TY&E employee fulfills that responsibility by being a
full-time employee and doing his or her part to provide transportation services that
consistently meet our customers’ expectations 24 hours a day, seven days a week.

Unassigned Service

Employees in unassigned service must be available for service approximately
seventy-five percent (75%) of total time on weekends (defined as Saturday and
Sunday, midnight to midnight) and seventy-five percent (75%) of total time on
weekdays figured independently and applied on a calendar month basis. For
purposes of this Policy, unassigned service is defined as service that does not
provide for assigned rest days or does not provide a specific start time or start
window. Seven-day assignments are considered as unassigned service. If a layoff
or mark-up involves any portion of a weekend day as defined above, that entire day
is considered a weekend absence. Availability will be calculated on the basis of
the number of days in a calendar month that the employee is in unassigned service
during that month. In every case, absence for personal business, sickness, sickness
in family, missed calls, or other similar absence on any part of any day will be
counted as a day that the employee was not available for the purpose of
determining that employee's availability. Vacation days (full week or single day),
personal leave days, jury duty, bereavement, union business, company business,
granted leave-of-absence, medical leave, excused absence as defined in this Policy
or other similar absences ("excluded time") will not be considered in determining
employee availability. When an employee has "excluded time" in a month,
percentage availability is based on the number of days actually available for work
in that calendar month. For example, the month of April 1999, has 30 calendar
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days (22 weekdays and 8 weekends, which would afford the employee 5.5
weekdays and 2 weekend days off). If an employee is on vacation for the first 14
days in that month, his or her availability for April will be based on a 16-day
maximum possible period of availability (12 weekdays and 4 weekend days which
would afford the employee 3 weekdays and 1 weekend day off). Below is an
“availability threshold” chart that may be used to determine how many weekend
and weekdays may be taken off dependent upon the number of days the employee
is available for service:

Available Threshold
Days In Days
Service Allowed Off
0to 3.5 0

4t05 1
55t07 1.5
7.5t09 2
9.5to 11 2.5

11.5t0 13 3

13.5t0 15 3.5

15.5t0 17 4

17.5t0 19 4.5

19.5 to 21 5

21.5t0 23 5.5

App. 10
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Assigned Service

Assigned rest day pools, window pools, bid pack/track pools, assigned rest day
extra boards, yard assignments, road switchers, assigned locals, assigned work
trains, and any other assignments providing any scheduled days off, start times or
start windows are considered as assigned service for purposes of this Policy.

The following table lists the maximum numbers of days off allowable for assigned
service employees exclusive of assigned rest days, personal leave days and

vacation.

Conditions of Assignment Maximum Additional Days off per Month
6 Day Assignment* 3 (1 Weekend & 2 Weekdays)
5 Day Assignment* 1
Assigned Rest Day Boards* 1

When an employee in assigned service has "excluded time" in a month, e.g.,
vacation, jury duty, excused absences, etc., the number of days off allowable is
based on the number of days actually available for work in that calendar month as

follows:

5 Day*/Assigned Rest Day Boards* Days per Month Allowed Off
0-15  Total Days Available 0
15.5-31 Total Days Available 1

6 Day Assignments* Weekend Days Off / Weekdays Off

0-5 Weekend Days Available 0
5.5-10 Weekend Days Available 1
0-7 Weekdays Available 0
7.5-15 Weekdays Available 1
15.5-23 Weekdays Available 2

* In addition to scheduled days off
Within a given month, for any individual moving between assigned and unassigned

service (voluntarily or involuntarily), the provisions of unassigned service will
govern availability.
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GENERAL PROVISIONS-ALL SERVICE

Layoffs must be requested from and authorized by crew support. Authority will be
based on "needs of service." To facilitate auto-markup and other considerations,
the duration of layoff must be agreed to by crew support.

The crew superintendent will designate, by pool, board or location, the number of
pre-arranged layoffs that may be granted in advance. Advance layoff requests will
be accepted 90 days in advance of the layoff, with a response within one week of
the request. Pre-arranged layoff requests will be granted on a first-come-first-serve
basis and with respect to "needs of service." As soon as the maximum number of
pre-approved layoffs has been reached, no other pre-approved layoffs will be
granted. Employees are encouraged to use pre-arranged layoffs where possible.
All layoffs approved or otherwise, are subject to the availability guidelines stated
in this Policy. Once granted, pre-arranged layoffs will not be cancelled by
management.

"Needs of service" dictate how many employees may be off at any one time at a
particular location as determined by the vice president operations or his designee.

When an employee marks off initially, that layoff, 24 hours or less, will count as
one full day of unavailability. However, time unavailable after the first 24-hour
period will be calculated in one-half day increments as shown below:

Absence in Hours Value in days
0-24 1.0
24-36 1.5
36-48 2.0
48-60 2.5
60-72 3.0
Etc. Etc.

App. 12
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Policy Administration

Employees whose conduct is inconsistent with this Policy in any calendar month
will be required to meet with the Superintendent or his or her representative. At
this meeting the employee will be advised of the requirements that must be met to
comply with the Policy. A second failure to comply with this Policy within 36
months of the initial meeting with the Superintendent or his or her representative
(12 months for employees with a clear record for the preceding 36 months) will be
considered a "standard handling” offense under the Policy for Employee
Performance Accountability (PEPA). Any subsequent failure to comply with this
Policy within 36 months of a previous failure will be considered another "standard
handling" offense under PEPA. An employee who misses a call, lays off on call or
is a "no-show,” will be subject to PEPA separate and apart from this Availability
Policy.

An employee held accountable under PEPA for a missed call, layoff on call or a
"no-show," shall not again be held accountable should that particular absence result
in that employee being in noncompliance with this Policy.

Excused Absences

If an employee has not fulfilled his or her availability responsibility during any one
month due to his or her own illness, the employee may appeal to BNSF's Medical
Director or his or her designee and must provide the results of a medical evaluation
conducted during that period of illness including diagnosis, supporting objective
exam with test results and provider's recommendation to avoid work. The Medical
Director may, at his or her discretion, excuse the absence. Such absences will be
noted as excused in the system, and availability for that month will be recalculated.

If an employee has not met his or her availability responsibility during any one
month due to personal reasons, the employee may appeal to his or her
Superintendent or his or her designee. The Superintendent may, at his or her
discretion, excuse the absence. Such absences will be noted as excused in the
system, and availability for that month will be recalculated.

For other extraordinary circumstances, an employee not meeting the Policy
requirements in any one month may appeal to BNSF's Labor Relations team for
consideration. A Labor Relations Director may excuse the absence. Such
absences will be noted as excused in the system, and availability for that month
will be recalculated.
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This Policy does not apply to employees in training for initial ground service or
locomotive engineer promotion. Availability for trainees will be determined by the
Technical Training Center and/or the governing Superintendent’s office.

App. 14
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’@UC LAW BOARD NOS. 6264 and €265

3URLINGTON NORTHERN AND SANTA FE RAILWAY COMPANY
snd BROTHERHOOD OF LOCOMOTIVE ENGINEERS and
UNITED TRANSPORTATION UNION

AVAILABILITY POLICY DISPUTE

ARBITRATION OPINION AND AWARD

OCTOBER 29, 1999

in the Matter of an Arblitration Belore
PUBLIC LAW BOARD NOS. 6264 and 6265

involving

THE BURLINGTON NORTHERN AND
SANTA FE RAILWAY COMPANY

Q ’ k »
- ' « - “
- - R Rl

THE BROTHERHOOD OF LOCOMOTIVE
ENGINEERS :

and

THE UNITED TRANSPORTATION UNION

introduction

As the result of litigation in the United States
District Court for the Northern District of Texas, Fort
Worth Division, 3:95~CV-675-R invelving the Burlington
Rorthern and Santa Fe Railway Company (hereinafter the

"ENSF" or the "Carrier"™) and the Erotherhood of Locomotive
ETgineers (hereinafter the “BLE") and the Uni ted

Transpertation Union (hereinafter the "UTU"), the above-

CARRIER'S EXHIBIT #

EXHIBIT
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Nos. 6264 and 6265

¢ | L ¢

Avalisbiiity Policy Dispute
Page 2 : :

captioned Public Law Boards (hereinafter the "Board") were
establiéhed pursuant to the provzi.Lsions‘of Section 3 of the
.R:ailway Labor Act to hear a dispute concerhing the
propriety of the Carrier’'s intended implementation of a so-
called “Availability Policy”. |

After receipt of pre-hearing submissions, a hearing
was conducted on October 14, 1999 at the offices of the
National Mediation Board in Washington, DC The Board was
composed as follows:

John J. Fleps, Esquire -~ Carrier Member
President Charles Little - Organizations Member
Richard R. Kasher - Chairman and Neutral Member

The parties were represented by counsel who entered

their appearances as follows:

Ronald M. Johnson, Esquire
Aiken, Gump, Strauss, Hauver & Feld
for the Carrier

Harold A. Ross, Esguire
Ross & Kraushaar
"for the ELE

Clinton J. Miller, 111, Esguire
General Counsel - UTU

. for the UTU

Counsel were &afforded a full opportunity to present

relevant evidence through the testimony of witnesses and in

App.
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documentary proofs, cross-examination was permitted and
counsel raised points and contenti‘ms in support of their

respective positions in oral and written statements.

Background Facts

As a result of the Carrier’s analysis of statistical

data  regarding the non-availability eof train/yard

engine service enployees for

and

work during weekdays and

weekends, the BREF made known its intention te implement a

'Jicy which, among other provisions, would 1limit the

number of days train/yard and engine service employees

could "mark off” or be otherwise unavailable for service

during a calendar month.

The Policy fuvrther provided that if a train/yard or

engine service employee exceeded the number of permissible
days of unavailability during a month that that employee

would be subject to progressive discipline in accordance
with a schedule specified in the Policy.

The Availability Policy

was first ©published, for

informational purposes, in the spring of 1989. The Carrier

nounced its intenticn to impiement the Policy on or about

Octcber 1, 1995, As the result cf the above-referred to

App. 17
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litigation these Public law Boards were established in

September, 1999.

The Neutral Member of the Board, in discussions with
the pai‘ties' counsel in an effort to make arrangements for
a timely hearing and decision in this matter, reques't;éd
that the Carrier mmlre the date of its intended

implementation of the Policy from Qctober 1, 1999 +teo
November 1, 1999. The Carrier agreed tc:; do so.
At the Octcber 14, 1999 hesring before the Board;the
‘Carrier'édvis'ed that it héd made certain modifications to
the previously published Availab'ility Policy, and .the
modified Policy, Carrier Exhibit No. 3, contains a number
of excerpts relevant to the instant dispute.

In the introductory language of the Policy, revised
effective October 1, 1999, BENSF states as follows:

Employees In unassigned service must be aveilable for service
spproximately seventy-five percent (75%) of total time on weekends
(defined »s Ssiurdsy and Sunday, midnight 10 midnight) snd seventy-five
percent (75%) of folal time on weekdays figured independently and applied
on s calendsr month basis. For purposes of this Policy, unsssigned
service is defined as service thal does nol provide for sssighed rest days
ot does nol provide s specific start time o1 starl window. Seven-day
sssignments sre considered as unsssigned service. H & layoft or mark-up
involves any portion of » weekend day as defined sbove, thot entire day is
considered s weekend absence. Availability will be calculsied on the basis
of the number of days in a calendsr month that the employee is in
unsssigned service during that month. In every cese, absence for personal
business, sichness, sickness in femily, missed calls, or other similar
. sbsence on sny psrt of any day will be counted 35 8 doy that the employee

wss not sveilable lor the purpose of determining that empioyee's
availebility.

App. 18
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The Policy then provides that vacation days, personal
leave days, jury duty, bereavement, Iunion business, company
.l;ins:ineés,' grahtgd leave—of—absence,_'medical leave, excused
absenee .or.othe'r similar absences (all considered to be
"excluded time”) would not be considered in determining
employee availability. |

'The Policy then, in graphic form, charts examples of
the maximum allowable days off for employees in both
vnassigned and assigned service.

. Additionally, the PFPolicy states in a General

Provisions-All Service Secticn as follows:

Layotis must be requesied from and authorized by crew support. Authority
will be based on "needs of service.” To faciliste avic-markup and other
considentions, the durstion of layotf must be agreed 1o by crew support

- - -

“Needs of service” diclsle how many employees may be off st any one time
a1 a particulsr locstion as determined by the vice president of operstions or
his designee.

The Policy also speaks as to how it will be
administered. The Policy Administration Section reads, in

part, as follows:

. Empioyees whose conduct is inconsistent with this Policy in any calendsr
month will be required 10 meel with the Superintendent or his or her
representative, At thie meetling the employee will be sdvieed of the

App. 19
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requiremenis that must be met to comptly with the Policy. A second faliure
to comply with this Policy within 36 momths of the Inktlal meeting with the
Superintendent or his or her representative (12 months for employees with
& clear record for the preceding 3¢ months) will be considered a "standard
handiing™ ocfiense under the Policy for Employss Performance
Accountsbliity (PEPA). Any subsequent fsllure 10 comply with this Policy
within 36 months of a previous {fallure will be considered another "standard
handling” offense under PEPA. An employee who misses & call, lsys off on

call or is a “no-show”, will be subject to PEPA separaie snd apart from this
Availsbliiity Policy.

The Policy alto specifies the manner in which

employees may obtzin “excused absences”.

As will be more fully discussed below when the

gsiticms of the ELE and UTU are =addressed, the two Labor

ganizations argued, inter alia, that the 1999

Availability Policy wss in conflict with the language,

spirit and intent of the March 18, 199% agfeement between

the Organizations and the carriers represented by the

National Carriers’ Conference Committee

(hereinafter the
“RCCC”), which sgreement addresses the subiject of Work/Rest

Guidelines Principles.

The BNRSF was a party to this agreement, which

agreement had its genesis in an Award by Arbitration Beard

No. 556, 1n that May &, 1996 Award, Arbitration Board No.

559 recognized that the parties had “agreed to establish a

Qge and Rules Panel 2000 which wouvld stuvdy and make

recommendations concerning wvarious pay and work rules”.

App. 20
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Article X111l of the Award established the National \‘;age and
Rules Panel, and the Panel was /given jurisdiction in
s'ect;ign_. 2 of the Article to T“comprehensively ecxamine*”
t;'.ert.a;in subjects, inéluding *Quality of Work Life”.

| The Work/Rest Guidelines Principles include‘ the

fellowing relevant excerpts:

Il. Purpcses and Principles

To meet the needs of il service, many opersting crafi employees work
highly variable duty schedules. The impact of those schedules on the

. employee’s hesith, quallty of life, and safety on the job, snd impleme nistion
of appropriste correciive messures, are prominent issues facing the
raiiroad industry today. :

Recent sieap resesrch counsels thet irreguisr work schedules may disrupt
naturs! human sleep-wihe cycles in certain circumstsnces, which could
resull in the potential for disrupled, shoriened and poor quslity sleep and,
In some cases, reduced sleriness and tatigue on the job.

The partiies believe that managemeni snd lsbor should join in a mutual
efiort to review the relevant scientific research in this ares and 1o facililate
implemenistion of wvelidsted countermessures that will minimize the
likelthood of tstigue whiie a1 the same time sddreasing relsted qualhty of 1He
issues.

M. Work/Resl Commitiee

A. A Work Rest Committee (the "Commitiee™) shall be esisblished on
esch carrier within 45 days from the date of these Guidelines,_

. L] -

IV. Ipitisl — Education and Training Progratp
. 1. Each Committee shall be responsible lor developing an education and

training program covering all employees represented by the organizations
and appropriste cartier/management personnel.

App. 21
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V. Other Immedisie Tasks

Esch Commitiee shall within skx (6) months from the date of these
Guidelines develop 8 progrsm, and within nine (8) months of the dete of
theas Guldelines shsll implement the inltistives as set forth below in
conjunction with snd subject to the approval of the designsied labor and
manageman represeniatives on thet carrier,

Esch Commitise may designate local workirest groups 1o develop, prepare
snd facliltate local work/rest inhistives and/or programs undet the direction
of such Commities. It is recognized that varistions In opersting and other
conditions may well lead 10 the development of different prognms trom
one region of territory of a carter \c another. .. ..

Ammmm

Werk schedules consisting of assigned work days snd predictable rest
days will be made avaliable 10 exira and pool employees working In
unassigned freighl service to the exienl praclicsble. The number of
assigned work days snd rest days should be based on openstional
fessibiliity and other appropriste criteria, including, but not limited to, the
. lengths of the crew district snd the mix of sssignments which sn extra

bosrd protects. Employses who are provided reguiarly assigned rest days
pursuant 1o this Psragraph shall not be required 1o work on such rest days,
but mey voluniarily elect 10 do so, subject to fstigue and rest guidelines 10
be developed by eoeh Comminn.

B.ulﬂmum.ﬂnﬂlﬂum_d.ﬂm

An employee working in unsssighed pool freight service will be provided 8
hours of undisturbed rest st his home terminal subsequent o completing
ssrvice and being released from duty. .

C. AM. Mark-Ups

When employees working in unsssigned freigit service return to service
after being on compensated lesve for 72 hours or more, they shall not be
considered svailable 1oy duty earlier than 7:00 a.m. local time on the first
day back.

‘D. Assigned Service

Esch Commitiee shall review the operslions of the carrier for the purpose
of determining whether gresier segmentis of the operation csn be run on an
sssigned bssis, 35 opposed to unsssigned or pool service. Experiments
designed 10 incresse the percentage ol operations in sssigned service
shall be encoursged. Each Commitliee shatl make s detsiled sccount of its
findings snd recommendations for incressing sssigned service operstions
. after completing such tasks,

App. 22
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The foregoing Guidelines reflect the parties’, decision that the way to

pursue resolution of fstigue-related problems s through good taith srme-
length coliective bargaining,

Mr., Charles L. lLittle; Internaticonal President of the
UTU since 19985, testified that he participated in the

arbitration and negotiations which led to the establishment

of the National Wage and Rules Panel; and that he attended

3ll meetings of the Panel.

President Little testified that during the discussions
wich led to the negotiation of the Work/Rest Guidelines
the parties addressed fatigue in the context of accidents

which had resulted in fatalities on the BRSF and the Union

Pacific Railroad Compzany. President Little testified that

the UTU believed “we were talking about availability and

absenteeism”, in the context cof the discussions concerning

fatigue. President Little testified that fatigue

wageccumulates over a pericd of time”, and is exacerbated if

a train or engine service employee hss to be available

vevery day of the month”.
President Llittle testified that the negotiators were

able te “come up with z medel that fit every carrier”;

App. 23



Case 3:22-cv-00083-M Document 8 Filed 01/18/22 Page 28 of 195 PagelD 101

o

PLE Nos. 6264 and 6265

and BLE snd UTVY
A bility Policy Dispute
Page 10 N :

and : thus the parties agreed on the theral Principles

conta:med in the Work/Rest Guidelines.

Mr Robert D. Kerley, a UTU Associate General Chairman

on the BNSF, ‘testified in support of his declaration,

ente:ed in evidence as UTU Exhibit NRo. B, that he has
ia‘attel'fnded several meetings with Carrier personnel in which
t.he question cof availability and fatigue were discussed_.
M. Kerley testified that at a September 10, 1999 meeting
of the BNSF Fatigue Countermeasures Planning Group the
Q-ties discussed a computer program developed by Dr. Poocja
Dwan which sought tc measure the cost, cycle time, at-home
time and other pertinent factoers to determine if
implementing a “Rest Cycle” extra board, as opposed to a
conventional rotating extra board, made fin;ncial and

logistical sense.

Mr. Kerley testified that as the result of the

institution of the Availability Policy, which is presently
being applied on the BNRSF on an “informatior_:al basis” only,
members of his Organizsztion “cannot tell when they are to
go to work”, Mr. Kerley testified that in the present
Qﬁtext of the large amount of traffic being genersted on

the BNSF he has “never seen so many hours of service relief

App. 24
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crews being released", and that “éven in assigned service,

locals and road switchers are not mak?.ng their schedules on
time.”
Mr. KXerley testified that train and engine service

employees on the BNSF are working so many hours in certain

districts that the “only way to get a day off is to lay
off”.

Mr. Kerley testified that the Availability Policy is

*an insult to those who work all the time”, and that

Qloyees “know when they are tired, fatigued or have a
civic or other responsgibilility to meet”.

Mr. Ray lineweber, the UTU’s Director of the Nebraska

State Legislative Board and a Member of the Safety

Assurance Compliance Program (hereinafter the “SACP") ,

testified that the SACP was established on the BRSF by the

Federal Railrcad Administraztion, Mr., LlLineweber testified

that the SACFP process established on the BNSF in 1996-97

sought to address safety concerns and gquestions concerning

employees’ ability to “mark off sick”.
Mr . Lineveber testified that he met with BNSE

Q:resentatives and that he outlined & plan which would

sddress the employees’ needs for rest and the Carrie}r's

App. 25
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needs for moving its trains timely and efficiently; and
that at & SACP meeting in Fort Worth, Texas on March 10,
1.9‘99- the BNSF apparently introduced a “Vrough of an
#ﬁilability policy” to the group, which groﬁp did not
include representatives of the UTU. |

Vﬁr. lineveber testified that when the policy was
‘_"floai:.ed" to the BNSF SACP System Group, on or about April
27',. 1999, it was “voted down” as, in the opi-l.'sion of the

, the peclicy had “collective bérgaining issves in it and
5 have contributed to fatigue.”

The Boa;d next \Iriewed a vVvideotspe depicting the
activities of the Wage and Rule Panel, with commentary by
leading 1labor and management representatives who are
p.articipating in the process. The transcript of the tape
wag introduced in evidence as UTU Exhibit No. 19.

Mr. Franklin Bickman, who has worked for twenty-one
years for the BNSF and one of its predecessor railroads and
who is a Local Chairman for the UTU in Wisconsin, testified
regarding a work day/rest day innovation he “decsigned” for
train and engine service employees on his district known as
‘ and 5*. Mr. Hickman testified that this arranoement

was placed in effect in Msy, 1995, Mr. Hickman, who

App. 26
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appeared on the videotape and described the benefits of “10
days on and 5 days off”, testi,'fied that with the
introduction of the ™10 and 5* arrangement availability in
his district “went up to 92% tc 98% depending on the days
sf the week”; that the Carrier no longer had to “heold
trains”; and ™“the guys get days off". Mr. Hickman
testified that the *10 and S” is, in effect, a “local

sgreement” ; and that the UTU sought to “"spread <he

program”, and did so in another part of the state of

Mr. BRickman testified that, in his opinion, the
Avaeilability Poliéy creates fatigue, and that employees now
have tc be at work whether they are “tired or not~”.

Mr. Kerley was recalled and sponsored UTU Exhibit 1, a
copy of the minutes ‘of the July 22-23, 19899 Fatigue
Countermessures Planning Group meeting. The minutes
reflect that a number of subjects were listed as “Action
l1tems” for the September 5-10, 1999 meeting of the group.
Among the issves to be considered were “Jdentify potential
roadblocks to 8/10 hour undisturbed rest”, ™“Layeff abuse

O sharp shooting”, “Generasl svsilability of employees”,

App. 27
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‘The new Availability Policy” and “Employee aveilability by
location/board® .
| Mr. M, David Dealy, Vice President of Transpprtation
Eéﬁ the Carrier, testified regarding the Carrier’s need to
Lnlﬁlement the Availability Policy in order to ensure thatA
the BNSF had sufficient manpower to deliver goods on time;
and he described the Policy’s intended implementation and
its design. Mr. Dealy testified that customer d'émands have
ri;an dramatically “over the weekends in the last few
,‘s",- and that during the 19%4-98 ﬁexiod the Carrier has
experienced “double digit growth every year”. Accordingly,
Mr. Dealy testified that “supply and demand became
critical”, and that when train and engine service employees
1aig off for special events, such as weekend holidays and
the “Super Bowl”, such layoffs have caused the Carrier to
*have to shut down”,. Mr. Dealy described the Carrier’sg
obligation to meet “just-on-time” delivery schedules.

Mr. Dealy testified that the "“issve involves weekend
layoffs, and not the mzjority of our employees”.

Mr. Dealy testified that the Carrier has modified the

.jJability Policy on several occasions, since it vwas

App. 28
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first issuved, and that all of the modifications have worked
to the “benefit” of BNSF's employees.!

Mr. Dealy testified that the "14 hour ruvle” does not
adversely effect the erfployees; and that the objections by
the labor unions appear to be caused by a “communications
problem”.

Mr. John J. Fleps, BRSF's Vice President of I.alr;ot
Relations, described the 1996 settlements with the BLE and
UTU which “called upon” the parties to establish the WRork
Qt Panels. Mr. Fleps testified that the Panels were to
function “on an advisory and non-binding basis”. Mr, Fleps
stated that the i:articipants cn the Panels wvere ¢to “make
recommendations for resclution of issves before or for the
next round [cf negotiations)”.

Mr. Fleps stasted that fatigue and safety were “hot”
issues for the industry; and that was the inspiration for
the negotiation of the Work/Rest Guidelines.

Mr. Fleps stated that the Work/Rest Guidelines were
not intended to be & ™msn for all seassons”; that is, they
were not intended to override management’'s prerogative to
Qelop, issue and implement policies concerning

absenteelsm.

App. 29
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The Carrier submitted an affidavit of Mr. Robert F.
Allen, the Chairman of the National Railway Labor
Conference and the NCCC, as Carrier Exhibit Nt.:.' 22. 1In his
atfidavit Chairman Ai.len reviewed the genesis of the
erk/Rest-cuidelines and stated that pursuant to Articl'es-
‘X1 and X111 of the UTU agreément the Panel wase to be a
*non-binding joint review Panel” set up to *study and exam®
certain “unresclved subjects.” Chaimn Alien ocbserved
that *availability or absenteeism* were not listed as among

e “unresolved subjects.” ‘Chaimn Allen observed that
the Guidelines provide- a process for carriers and the
organizations to discuss and resolve issves; but “until
and unless the parties agree to a resolution which modifies
collective- bargaining agreements in a2 manner Trestricting
existing managerial rights, the carrier continues ,to enjoy
those rights.” In his affidavit Chairman Allen wrote that,
in his opinion, neither the language nor the purpose of the
Guidelines suppcrts the Organizations’ position that
existing agreements were amended to require that the
promulgation or modification of absenteeism or availability

Qﬂjcies had to be negotizted with the Organizations.

App. 30
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Mr. John Fitzgerald, a BLE General Chairman who has
worked for the BNSF and its pr?decessors since 1970,
testified that in 1979 the Carrier published a policy which
restricted layoffs; that he conferenced the mitter .with

the PBurlington Northern’s Lsbor Relaticns Department, and

ocbjected to the pelicy; and that the notice was withdrawn.
Mr. Fitzgerald testified that when the Availability
Policy was “floated” in April, 1999 he received a fax copy

of the Policy, and raised an issue with the Carrier

.arding the Policy conflicting with the Work/Rest

Guidelines.

Mr. John Mullen, a BLE General Chairman who began his

employment as an Engineer on the Atchison, Topeka and Santa

Fe Railway Company t(hereinafter the “Santa Fe”), testified

regarding representations by Carrier counsel and witnesses
concerning the BLE‘s allegedly acceﬁting the implementation
of | prior generations of the Carrier’'s availability
policies. Mr. Mullen testified that when the railrocad
published an aveilability peolicy in 1850 the ELE objected

tc the policy, &nd the nmetter wss handled as a minor

.spute. Mr. Mullen testified that when ¢the Carrier

published an availability pelicy in 19286 he objected to .t.he

App. 31
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policy, and “none of (his] people -were disciplined” for
violating the policy. |

' Mr. Mullen testified that the BLE “thought we had the
issuve locked up :Ln the SACP”, and that he did not acquiesce
to the Policy being implemented. Mr. Mullen testified that
uﬁ BLE “took our conoerns;’ to Messrs. Fleps and Dealy, and
t_hat' the BLE “never agreed that it was reasonable teo have
an engineer work seven nights a week, twelve hours a night
with two days off a month~.
. Mr. Mollen testified that, in his cpinion, the present _

generation of the Availability Policy conflicts with the

mileage limitations in the BLE's collective bargaining

agreements; and that there is a difference between “miles
peid and miles rﬁn."

On cross-examination Mr. Mullen testified 't}.-sat he told
the Carrier .that he ™“supported their need for a policy”,’
but “not one that was in direct violation of any collective
bargaining agreement”. Mr. Mullen testified that he

provided Carrier management with a list of seven ocbjections

to provisions in the Availability Policy, and that only two

're addressed.

App. 32
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Mr. Dennis R. Pierce, a Vice General Chairman for the
NFE, testified that he wt;rked for the former Chicago,
jurlingten and Quincy Railroad Company, and that ocne of the
predecessbr roads was. the Spokane, Portland & Seattle
Railway Company (hereinafter the “SPES?) . Mr. Piercs.
testified that a November 7, 1956 memorandum of agreemanf,

- :
between the SP&S and the BELE, ELE Exhibit J, establishing
layoff rights is in conflict with the Availability Policy.

Mr. Pierce testified that he was a2 Local Chairman at
l&oln, Nebraska in 1997 when an availability policy was
published by the Carrier; that the BLE “took exception t.c
the policy becsuse the policy did not permit reasonable
layoffs; that the parties exchanged correspondence
regarding the BLE’s challenge to the policy; and that the
policy. was qlmanged so that employees were not removed from
service and those held out of service were made whole. Mr.
pjez;ce testified that the BLE objected to the present
Availability Policy when it was first published, and

slleged that it wss viclative of an employee’'s reasonable

right to lay off dve to illness.

App. 33
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The UTU poses the following issves for the Board:

:l. Was BNSF proper in the Auvgust and September, 1999
unilltenl .-promﬁlgat;lon of its “Availability Policy*
@;‘:ing employees represented by UTU without negotiating
with UTU in light of the March 1B, 1999 Work/Rest
‘c-,‘:\:;_:'Lde.iines/Principles signed by the parties as part of the
work of the National Wage and Rulés Panel mandated by
Article XIII of the 1996 UTU National Agreement?

Q 2. If the ansver to Question 1 is in th-e negative,
shall BNSF now be required to suspend such Availability
Policy until it reaches agreement with UTU pursuvant te the
March 16, 1999 Work/Rest Guidelines/Principles?

The BLE poses the following issues for the Board:

1. In light of the provisions o©of the collective
bargaining agreement and practices as to layoffs, mileage
limitations, absenteeism and rest, such as, but not
limited, to those set forth in Appendix 1 hereto, and the
National fork/Rest Agreement in effect on BNSF, did the
Carrier have the right to unilaterally impose its

'flicting “Availability Peolicy” on September 1, 19989

App. 34
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ithout engaging in collective bargzining as provided by
he Railway labor Act?

2. Is the Carrier’s “Availability Policy” also
nvalid on the ground that it conflicts with the
forementioned provieicns of the collective bargainind
greements between BLE and BNSF, which are set forth in
ppendix 1 hereto, and the past practices thereunder?

3. 1s the Carrier’s “Availability Policy” in conflict
iith  the March 18, 1999 . National Wort/nes{_
n’elines/?rinciples and, therefore, inmproperly
romulgated and void?

4. May the Board direct the ENSF to cease application
s>f the “Availability Policy”?

The Carrier poses the following issuves for the Board:

1. Did the Work/Rest Guidelines/Principles take away
prerogative to wunilaterally regulate

BNSF’'s managerial

through the issvance of the 1999 Availability

attendance
Policy?
2. Did provisions in collective bargaining agreements

identified by BLE bsr issvance of the 1998 Availability

@~
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Position of the UTU

The UIU naintains that the Carfiet should be held to
the cobligation it vundertook in the March 18, 199% Work/Rest
Guidelihes/?rinciples negotiated between the UTU and the

Bi.l-: on the one hand and the carriers, incluvding the BRSF,

represented by the Nccc. The UTU points out that the

Work/Rest Guidelines were the product: of negotiations

conducted pursuant to Article XI1I1 of the 1996 UTU National
Agreement. The UTU argues that the Carrier’s August 16,

QD unilateral promulgation of the Availadbility Policy and

BNSEF’'s September 1, 1999 application of the policy to the

medical excused absence procedure and its Time Ticket

notation that “Additional rest regquest by Extras Board

personnel may result in a layoff” are plainly at odds with
the Carrier's cobligaticons under the Work/Rest Guidelines.
The UTU asserts that the Carrier’'s October 13, 1999"
“whittled-down” version of the Availability Pelicy alsc is

at odds with the Work/Rest Guidelines.
The UTU msintains that the Carrier’s position that it
had the manageri&l prerogative to promulgate =11 forms of

Qs Availability Pelicy is not tenable in light of the

Work/Rest Guidelines. The UTU argues that the affidavit of

App. 36
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ACCC Chairman Robert F. Allen, submitted by the Carrier, in
which he states that the Work/Rest Guidelines do not bar
BNSF/'s right to promulgate the Availability Policy is
contradicted by Mr. Allen’s predecessor as Chairman of the
RCCC who served a Section € Notice on the UTU on October. 7;
1998 which souvght to “Discontinue rules and practices that
permit less than full-time availability of active service”.
The UTU points out that the NCCC failed to obtain such
relief during that :.:ound of national negotiations.
.o:-dinqu, the UTU contends that neither the ENSF nor the
other NCCC carriers ° have an unfettered managerial
prerogative to promulgate a policy such as the one here
under consideration. |
The UTU argues that, more importantly, the text of the
Work/Rest Guidelines provides support for its ’po‘sit.ion that
the Carrier’s Availability Peolicy vioclates that agreement.
Specifically, the UTU peoints out that the document states . !
~The parties believe that these enhanced rest opportunities
will .address fstigue-related concerns more effectively and

should reduce the need for emplovees to seek rest

‘Ertunitjes by markirzi cff.” (Emphssis by the UTV) The

UTU further points out that the document states “"the

App. 37
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ofé;érdiing objective of these Guidelines is to achieve
mg_a‘ningfu'l Progress in addressing fati:.igue issves by !'mtual
md coopernt;ve actions; if and to the extent that
plrticular initistives do not prove effective, it is our
mutua.'l. intenticn that the ,parties work together to devise
u_rgfu:.;._'lly sgreeable corrective actions, rather than xelj
upon the traditional claim and grievence process.”
Additionally, the UTU points out that thé Work/Rest.
Guidelines provided that the parties had to- develop
’gram by September 18, 1959 to be implemented December
18, 1999 that would incluvde provisions for “Assigned Work
Days/Rest Days” and “Assigned Service”. Finally, the UTU
points out that Article 1IX of the G\.:idelines states “The
foreg}oing Guidelines reflect t.j;e pa:;ties' decision that the
way to pursue resolutién of fatigue-related  problems is
through good-faith arms-length collective bargaining.

The UTU submits that the declaration and testimony of
UTuv ln;ernationa] President Charles L. LlLittle rebuts the
affidavit eof RCCC Chazirman Allen; and that NCCC Cha:‘\rmar;
Allen’'s affidavit is also contrzdicted by the January 28,
.99 minuvtes of the Janvary 13-14, 1999 Wage/Rule Panel

meeting provided to the Panel by National Mediation Board

App. 38
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pirperson Magdalena Jacobsen. The UTU points out that .in
e second paragraph o:f, those minutes it was cbserved that
here is concern that any simple fix on faﬁgue will
srupt sqbstantial parts of the labor agreement . . ..~
The UTU also relies .upcn the testimony of Mr. Robert
Kerley, a UTU Associate General Chairman on the ENSF.
e UTU points out that Mr. Kerley testifiéd and‘sta_ted in
.6 written declaration that at a Sei:tember 10; 1995
reting of the ENSF Fatigue Countermeasures Planning Group
: ooja Dwan stated that one of the esaen.tial cxiteria.in
smparing “Rest Cycle” Boards and conventional rotating

ttra boards was svailability of sufficient extra employees

> protect the needs of the service. (Emphasis by the UTUL)
e UTU =alsc contends that the Carrier’'s Availability
olicy plays havoc with the 10 and §£% agreement reached at
vperior, Wisconsin as testified to by Mr. Franklin
ickman, the UTU’'s locisl Chairman who participated in the
egotiation of the Jocal agreement which established an
rrangement of ten days “on” followed by five days “off”
or operating employees at Superior, Wisconsin.

The UTU points out that it did not sgree with the

ementation of the Availability Policy: that the pol:icy

App. 39
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a8 not implemented at the request of the UTU’'s State
egislative Director, MI'A Ray Lineweber; and that when the
olicy m. first *floated” on March 10, 1999 no UTU
ei:re_sehtativwe was present. The UTU submits that in April,
999 UTU General Ch§iz'per5on J.D. I-%tzgerald telephoned the
arrier and stated that the Ihvaillability Policy was at odds
iith the Work/Rest G\:idelines/?iir_;ciples. The UTU submits
hat in May, June, July and Auvgust, 1999 UTO
representatives mnﬁnued to complain orally and by letter

e Carrier regarding the unilateral promulgation of the

\wailability Policy, stating that the Policy wviolated the

jork/Rest Guidelines.

The UTU submits that 19299 was the not the first time

the UTU complained regarding the attempts of BNSF or its

predecessor railroads to vnilaterally Pramulgate

availability policies. The UTU points out that General

Chairperson J.D. Fitzgerald testified before the Board that
when the Burlington Northern Railwsy Company (hereinafter

the “Burlingon”) Previously souvght to implement an

availability policy he complasined 2and the Burlington

athdrevw the policy after learning that the UTU had strike

svthority. The UTU submits that similar policies scught to

App. 40
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instituted By the BNSF in 1996 and 1997 and by the .Sa.nta

+ in 1993 were withdravn or modiﬁed as a result of
allenges by the UTU. In any event, the UTU points out
at these p_olicies predated the March 18, 1999 Work/Rest
iidelines.

The UTU asserts that the Carrier’s only articulated
:ason for instituting the Availability Policy was its
sability to have train and engine service employees mark
» on weekends. However, the UTU submits that the Policy
s&t tailored to address that narrow problem. Rather,
he UTU argues that the Availability Policy is broad and
omplex, and includes the counting of medical absences.
he UTL suggests that the desire to inmplement the
wvailability Policy may hsve had more to de with the fact
chat on the day the Policy was first promlgated a newvs
report indicated that BERSF intended to eliminate 1,000
micn jobs.

The UTU maintains that the arbitral precedent cited by
the Csrrier has no spplicability to the instant case, since
8ll of those decisions involved 1rights of a carrier
r'rding absenteeism in specific discipline cases. The

JTU svggests that the case before Public lLaw Board 4762 TCU

App. 41
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and Amtrak (Neutral Member Jscob Seidenberg, De.cember 1,
1689) is more analogovs to the sit?ation in ‘this case, as
PLB 4')6_2 recegnized the 'carrier's: right,  generally, | to
regulate smkiné in the workplace, but not to totally‘ ban
sﬁbking without negotiatiops. The UTU points out that in-
the instant case the Car.r:ier has articvlated a concern
regarding weekend mark offs, but the Policy applies across
the board, even to medical absences.

Based upon what it considered to be the clear intent
. language of the Work/Rest Guidelines to deal with
fatigue-related prcblems, the UTU maintains that the
broadly-drawn, vunilaterally-implemented Availability Policy
conflicte with those Guidelines.

Accordingly, the UTU requests that the Board find that
the BNSF acted improperly in August and September, 1999
when it vunilaterally promulgated the Avsilability Policy
applicable to employees represented by the UTU, without
negotiating with the ULTU in light of the Work/Rest
Guidelines/Principles signed by the parties as part of the
work of the Rational Wege =and Rules Panel mandated by

’tic]e X111 of the 199%€ UTU National Agreement.

App. 42
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The UTU requests that the Boasrd direct the BNRSF to
spend implementation of an Availability Policy until it
aches agreement with the UTU pursuvant to the March 18,

99 Work/Rest Guidelines/Principles.

1sition of the BLE

The BLE submits that the layoff, mileage regulation
id a myriad of other contractual provisions represent an
thaustive program fer rest, absenteeism and time off for
n‘yees, vhich provisions were negotisted by the Carrie‘r
id the BLE and have become an integral part of the working
ales and conditioﬁs of those employees. The BLE submits
hat thé Work/Rest Guidelines were adopted by the parties
n order to circumvent Congressional and agency invelvement
n the subjects associated with work/rest cycle; and that
hese Guidelines were the product of ccllective bargaining,
nd recognized that the subjects associated with work/rest
iere best handled in bargaining negotiations. The BLE
soints out that 'the Work/Rest Guidelines stated and
.ntended that the programs were to be developed by
;Otiations between the parties sccording to a schedule,

the BLE further points out that Article IX of the

App. 43
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delines indicated that they “reflect the parties’
digion that the way to porsuve r!esolut:i.on of fatigue-

.ated problems is through good faith, arms-length

Jective bargaining.” (Emphasis by the ELE)

The BLE submits that BRSF's Availability Policy was
mnenced in wviolation of the Carrier’'s contractual and
itutery cbligations.

The BLE =also argues that the Availability Policy
atravenes the substantive'provisions cf the collective
;-Q.;-;ing agreements betwéen the ELE and BNSF and the

tional Work/Rest Guidelines. The BLE refers to seven (7)

ecific items which sre required by the Guidelines to be -

ntained in the parties’ vork/rest initiatives and
ograms. The BLE enumerates those items as Dbeing (1)
;signéd work days/rest days, (2) Minimum undisturbed rest,
1) A.M. mark-ups, (4) Assigned service, (5)
:ansportation, (6) lLodging facilities and (7) Line-ups. |
The BLE contends that the Availability Policy clesrly

iclates the provision of A.M. mark-ups, which reads:

When employees working in unassigned freight service return 1o service
stier being on compensaied leave fot 72 hours or more, they shall not be
considered gvailable 1or duly earier than 7:00 a.m. local time on the first
day back.

App. 44
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The BLE submits that the Availability Policy conflicts
th numerous provisions in the BLE's collective bargaining
ireement; and argues 'I_:.hat although the Carrier has
mtinved to modify the Policy, even after the decision of
e Federal Court and during the proceedings before the.
:a;-d, the foli&y's basic principles and provisions remain
1 conflict with existing collective bargaining agreement
:ovisions. Additionally, the BLE pcecints out that any
sdifications to the Policy would remain subject teo the
nQer's claimed prerogative to revert to the original
slicy.

The BLE argues that.the Availability Policy wviolates

he laycff and leave of Absence Rules. The EBLE points ocut

hat engineers may layoff for personal reasons when verbal

uvthority is obtained and the exigencies of the service

ermit. The BLE submits that the rigid application of the
me or two day or 75% reguirements contravenes the

ermissive nature of the rule. The BLE further points out

‘hat the Burlington/BLE agreemént, applicable to the Ft.

iforth & Denver Railway Company, has no restrictions on any

I ff of fiveAdays or 1less; and that on the former

“hicage, Rock 1sland & Pacific Railway portion of the Joint

App. 45
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exag Line the agreement permits an unlimited layocff
eriocd. The BLE also peoints out that Article 27 t;':f the
greement applicable to the Burlington‘s former SL-SF
iivision permits an engineer teo layoff for less than 30
lays without reason. The Bu: peints out that in order to
mmsure that engineers can exercise these rights each of the
xited agreement provieions provides that “The Carrier shall
paintain a sufficient number - of e-ngineers to permit
reasonable laycff privileges and to protect the service
igudng vacations and extended vacancies”.

| Insofar a6 mileage regulations zre concer;aed, the BLE
contends that the Availability Policy viclates the maximum
limits on engineers working under contractual mileage
regulations. The BLE pointg out that in 1990, when mileage
reéulations vere increased, the Carrier agreed that ™“An
engineer who accumulates 4,200 miles in his assigned

checking period will be 3llowed to layoff on miles”.

(tmphasis by the ELL) The BLE =zsserts that certain
engineers have worked in excess of 5,000 miles in a given
monthly period; and refers to incidents set forth in its
."nission when BRSF has cited those individuéls for

vioclation of the Availability Policy.

App.
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” The BLE claims that the Availability Peolicy wvioclates
ther provisions in the parties’ .'- collective bargaining
gfééments, sucﬁ. as (l) temporary transfer‘ agreements,
hich permit a ténpétari‘ly transferred engineer to layoff
'ox;é (4) consecutive days each 45 day period, in addition
‘© otﬁer -1ayoft' provisions, (2) the 14 hours rest rule at .
1omea teﬁninal.s, as the exercise -of_ the rule takes awvay a
ermissible day under the Availability Policy and (3) the
‘foot of the board” rule, to which the Carrier has made a
;‘o:ary accommodation and deleted from the Availability
Policy, at this time and subject to further consideration,
restrictions upon an engineer’s exercise of this right.

The BLE argues that the issve of the vork/rest cycle
and layoffs for rest as the result of fatigue by engineers
is a major safety concern of the U.S. Congress; and pointé
to the fact that there is pending legislation concerning
this question and that the Rational Tisnsportation Safety
Board has criti-cized the Federal Railroad Administration
for failing to issve regulations regarding this subject.
In light of these circumstances, the BLE submits that the
,,rd should look with faveor upon the arguments presented

in this proceeding by the BLE and the UTU.

App. 47
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The BLE cites two arbitration decisions involving the
NSEF with each of the Organizations in these proceedings in
upport of its position. The BLE submits that in NRAB

wvard No. 24168 RLE and UP, (Tvwomey, 1992) it was

etermined that when an availability or absenteeism policﬁr
onflicts with layoff and/or leave of absence provi_sibns
he collective bargaining agreement takes precedence, and
he unilaterall pol:fcy is deemed to- be _contractually

mproper. The BLE contends that the decision of PLB No.

;', UTU and UP, Award l‘i (Benn, 1992) reflects the same
rationale; that is, the unilaterally prcmn;lgated
wailability or absenteeism standard does not override the
scllective bargaining agreement’s lavoff provisions.

‘Based upon the focregoing _facts and arguments, the BLE
submits that its position should be Sustained and reque#ts

the Board to direct the Carrier to cease and desist from

implementing the Aveilability Policy.

Position of the Carrier

The Carrier submits that it has the unilateral right
t.issue, modify and enforce reascnable policies regarding

absenteeism and attendance, except to the extent Athe
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erci-se of that right conflicts with an obligation(s)
dar a collective bargaining agrt,eement. The Carrier
serts that the right of railroads_ to regulaté a.ttendance
xrough unilaterally set ‘standards is well-recognized in a
nst. of arbitration decisions in the ‘railroad 'industry.
e Car.rier cites several of those decisions, including uTy
_N&W, PLB No. 5107, Award No. 18 (Euker, 1992) in support
r tiﬂs contention. |

The Carrier  maintains that t\'.he BNSF and its
:gcesso:s have exercised this right for as 1long as
iwyone can remember. me'Carrie;- points out that, although
¢ BLE and UTU have, from time to time,. complained about
he application of various prior. attendance regQuirements,
ﬁey have expressly acknowledged ENSF’s right to
nilaterally issue reascnable attendance policies that do
ot conflict with collective bargaining agreements. The "
arrier contends that, not withstanding the occasional
bjection, no arbitrator has ever ruled that BNSF or its
sredecessor railroads did not retain the managerial right
.0 promulgate attendance reguirements. The Carrier asserts
;D the 1999 Avsilability Policy is merely the 1latest

wercise of that right, and represents only 2n incremental

App. 49



Case 3:22-cv-00083-M Document 8 Filed 01/18/22 Page 54 of 195 PagelD 127

qe e
| 6264 end 6265 ( (

; BLE and UTU
i Policy Dispute

ange from the 1997 policy and other prior policies. The
rrier points out that the 1998 Avaiiability Péliéy was
veloped over a period of almost a year, and reflects
put from union officials as well as ENSF's -e.xperience
der prior unilaterally-issved policies.

The Carrier argues that the Availability Policy is
inently reassonable. (The Carrier submits that the Policy

quires most train and engine service employees to be

ailable at least 75% of the time, cslculated separately

n’veekdays and weekends. The Carrier points out that
iis availability requirement does neot include scheduled
me off or time - cff for wvacations, approved personal
;tave, Jjury duty and other recognized forms of approved
pave, 8¢ that any layecffs employees take under the
vailability Pelicy are in addition te these other types of
ime off. The Carrier further points out that the
vailability Policy establishes a procedure whe.reby an
mployee, whose individual circumstances require absences
hat would otherwise be in viclation cf the Availability

olicy, can obtain approval for such absences, so that the

)_ches do nect count sgainst him/her. The Carrier argues

hat the Availability Pelicy represents no real change- in

App. 50
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ability of employees to take time off for legitimate

poses, such as their own inness’ or that of a family
ber. The Carrier submits that _tlhe_ Policy is aimed at
loyees vwho abuse the. layoff privilege -by being
sessively _angnt or by repeatedly taking weekends off.
Y Ca:;ier maintains that the Availability Policy balances
+ needs of BNSF’'s business, which is a3 365-day a year,
ven day & week, 24-hour a day operation, with reascnable
portunities for layoffs.

th'e Carrier argues that the Organizations’ claim that
e Policy viclates the Work/Rest Guidelines issuved on
rch 18, 1999 by the Nationzl Wage and Rules Panels
eated after the 1996 naticnal bargaining is refuted by

/@ documents creating the Panels, as well as the

jyidelines themselves. The Carrier points out that Article

[II of the May B8, 1896 Arbitration Award inveolving the-

ailroads and the UTU and Article X1 of the May 321, 199¢
ollective bargaining agreement between the railroads and
he BLE each expressly provided that each Panel was only to

make recommendations for disposing of 2ll unresclved

:&s . . .." (Emphasis by the Carrier) The Carrier

urther points out that the Panel's recommendations were

App. 51
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not [to] be considered final and binding”, and that the
pxties were required only to exert good faith efforﬁs “to
tilize those recommendstions as a basis for séttlement of
he issues involved.” The éarrier maintains that nothing
n either of the documents establishing the Panels e'vez;
vggests an agreement by the railroads to forego any
lnspecifiéd existing rights in connection with the list of
rrgue and broad topics designated for the Panels’
:onsgideration.
. The Carrier points  cut that the Panels identified
‘fatigue” as one issve that could be fruitfully addressed:;
and that the Organizations and Carriers then developed the
Suidelines to establish a process to determine how fatigue
w;:-\.;ald be addressed at weach failroad. The Carrier submits
that the focus on fatigue was very specific; and that the
Guidelines state that their purpose “is twofold. First, to
encourage the dissemination of information concerning the
science of fatigue and effective countermeasures. Second,
to establish within a specified timeframe programs designed

to deal with the cauvse of fatiguve in the rail industry and

'k/:est issves.” The Carrier further pocints out that

each carrier signatory to the Guidelines was to establish a

App. 52
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ik Rest Committee in order to develop an education and
-aining program concerning “the effects of fatigue and
>esible corrective measures”, and to develop and implemant
ijtiatives regai-ding - eight B aspects of employment
snsidered to contribute to fatigue, “subject to the _-
oproval of the designated 1labor and - managesmantv
epresénﬁatives on that carrier.”

" The ENSF argues that fatigue when an enpléyee is on.
he job is a different topic thin the issue of whether an
n‘yee can be consistently absent on weekends or other
imes. The Carrier asserts that the mere fact that some
mployees lay. off to rest does not eliminate ENSF's ability
© address the broader problem .of employees whe take
mcessivé t:-me off for perscnal or otﬁér reasons that have
iothing to do with rest, or .who regularly lay off on'
ieekends, resulting in an insufficient number of employees’
0 staff trains when the need for train and engine service
:mployees is still great. The Carrier argues that the
>rganizations cannot point to any specific provision in the
:uideiines that was vVviclated by the issvance of the
t\.lability Policy. The Carrier submits that nothing in

the Guidelines vitiates or diminishes management rights or

App. 53
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the rights of labor under existing collective bargaining
agreements. The Carrier asserts that any recomnenciations
that emerge from the Guidelines would be implemented
through co:_llect.iﬁe baxgainihg. ENSF argues tliat. until or
unless & carrier agrees in bargaining to restrictions upq;a
its uisﬁng i:ights to. reglulate absenteeism, that .carrier
retaihs those rights. The Carrier submits that a finding
that the Panels’ reference to “fatigue” encompasses
availability generally Iand serves as a . waiver of ti-xe
'rier's longstanding . mnageriall rights te manage
attendance wou‘ld have significant adverse consequences for
all railroads that were parties to the Guidelines, not just
BNSF.

The Carrier agrees with the UTU that it is premature
teo consider claims that application of the Policy might
violate the terms of some of EBNSF's collective bargaining
agreements with the Organizations. The Carrier submits
that consideraf-.ion of such claims can only be fairly and
fully addressed in f;he context of the application of the

Policy to particular individuals in specific situvations.

Oe Carrier suggests, in the event the Board chooses to

App. 54
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idress BLE’s contract claims, that the Board must f£ind

iat those claims have no merit. !
Thé Carrier maintains that, although the BRLE
:ﬁra‘ré‘ntly contends that the Availability Pelicy violates
refy contract provision thaf. contains the word “1a§off',
iether the prbvision has a.nything to do with the matter -
>vered by the Policy, a reading .of the actual contract
anguage shows that this is not so.

The Carrier contends that several of the contract
r‘sions identified by the BLE do not even remotely
snflict with the Policy; but deal instead with such
opics as reporting for duty after layoff, leaves of
bsence and filling vacancies, matters the Carrier argues
re not addressed by the Policy. |

The Carrier further points ocut that other contract
rovisions claimed by the BLE to be viclated by the Policy -
nvolve aspects of the Policy that appeared in -early.
rersions but have since been removed from the'Policy, such
_.—sf provisions that permit engineers to 1lay off after

eaching a specified number of miles in a month and that

1ei1 with requests to move to the “fooct of the board”.
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The Carrier maintains that the ElLE’s claims that the
slicy violates agreement provisions that enable engineers
> reguest additional time off to rest at their home
srminals and that permit layoffs up to four days in
»njunction with a transfer are also without merit. Thé
wrrier ass;rts Vthat fatigue'-related rest will continue to
»p permitted under the Policy, which treats tying up for
pst or booking rest at the home terminal as -“availab1§
ima”, and that no employee will be penalized o:.-.
i.plined for svch rest. The Carrier argues that,
j.milarly. four day layoffs in connection with a transfer
ill continue to be permitted.

| The Carrier points out that provisions establish that
NSF will maintain a sufficient number of engineers to
wermit “reasonable” lay-off privileges or permit layoffs
'if conditions permit”, and that these provisions expressly
rondition an employee’s ability to layoff upon BNSF’'s
jetermination that the requested lay off is “reasonable” or
justified by the needs of the service.

The Carrier contends that many arbitration decisions
n. clear that the numerical sténdards established by the

Policy fall well within any commonsense definition of the
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mm ressonableness. The Carrier asserts that the
silability Peolicy sets the attendénoé requirement. at a
vel BNSF has determined to be conslistent with the “needs
the service” and is ‘reasonai:le" by any objective
énda:d. The Carrier ar'gues that these provisions do not
eclude BNSF from detemir:ling that the “needs of the
zi.'\rice" reqgquire that employees be availal?le to work 75% of
v time on weekdays and on weekends that they are
thedduled to work, and that employees benef_it frc:_n having:
reasonable standard clearly enunciated in a formal
slicy so that they can plan accordingly.

In conclusion, the Carrier maintainsg that the
rganizations’ arguments that carriers can no longer
xercise the long-held right to regulate availability
hrough the issvance of enforceable standards would
eriously jeopardize 'the cax::;iers' ability to manage .their-
jusiness in an increasingly competitive transportation
rarketplace.

Based upon the foregoing facts and arguments, the
carrier submits that the Organizations have failed to meet

their burden and demeonstrate that the BNSF has lost this

rundamental right,
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ISF’' s Management Prercogative

. The_ Ca:r:er has cited a legion of cases which suppc;rt-b
ts position that management retains certain rights, unless
r08@ fights are specifically waived or modified in the
arms‘.of a collective bargaining agreement or as the resul;h
f = consistent, 1ong-staﬁding, mutually-raoognized pasi
z‘.‘u.:e. A significant- nunber of those cases have
ddressed the emplover’s right to manage employees’
ttendance through the promulgation and implementation of a
easonable attendance/availability policy.

This Board recognizes that the BNSF had such a right,

ind did not relinguish that right.

The questions of whether the 1999 Availability Poliey
is a reasonable policy and whether the BNSF's right to
sromulgate and implement the 1999 Availability Policy has
been vitiated or suvperseded by the Carrier’'s obligations

under the Work/Rest Guidelines/Principles will be addressed

:i.. subsequent section of this Opinion.
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1 _
It is well-recognized that in grievance arbitration,

n.- a union claiﬁ\s that the employer’s ihteipreta_tion
Jor application of a policy, rule or contract Provision
lates a temfs) of the parties’ collective bargaining
;m,,{-,_, that the arbitrator’s first responsibility is to
ermine whether there is clear and unambiguous’ language'
the contract which supports the union’s claim.
te Work/Rest Guidelines represent a b::v.:ad-based
‘o by the parties to resoclve issues of mutual concern
rolving the “impact” of work schedules upon the “health, -
ality of life, and safety on the job” ol;‘ operating craft
sloyees représented by the UTU and BLE. The parties have
barked upon a multi-faceted effort to find the means to
solve these issues, the “fatigue-related problems~,
rough “good faith arms-length collective bargaining”.
However, a thorough zreview of the language of the
rk/Rest Guidelines/Principles does not disclose that the
rties agreed that a carrier would be restricted from
.1::9 an existing awvailability/absenteeism policy or

ifying an existing availability/absenteeism policy.
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Clearly, there is some merit :an the position of the
TU and the Bu-: that the Work/Rest Guidelines contemplated
hat the parties would address the gquestion of employee
vailability, :ln. the cogtext‘ of train and engine service
mployees’ néed for rest and relief from fatigue; and that
esclution of this question would be pursﬁed through
eﬁotiations that addressed this mqtually-;recognized
problen".
| However, although the:  parties contéuq:lated that thié
& of rest and fatigue could be resolved throﬁéh
.lations, it is equally clear that 6 the specific
.anguage of the Work/Rest Guidelines does not speak to any
.imitation of a carrier’s right to p_ublish and implement
rules/policies regarding availability and absenteeism.

Aécor_d.ingly, it is the Board’s conclusion that the
rletter” of the Work/Rest Guidelines does not support the
organizations’ position that the issvance and proposed
implementation of the BNSF's 1999 Availability Policy
violates the Guidelines.

Insofar as the “intel-'zt" of the Work/Rest
?elines/Priﬁciples are concerned, the testimony of UTU

ident lLittle was persuasive. This Board found his
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timony regarding how the UTU viewed the principles and
poses of the ‘Work/Rest .Guidelilz’eﬁ to be compelling.
s:.ldent little testified that thg UTU “believed we wvere
king about availahili_ty and absenteeism* when the.
ties addressed the question of fatigue in the eonte.it. of
idents which ﬁad occurred oxla the nation’s railrocads. |
i quéver, there is insufficient evidence 1n this record
persuede the Board that it was the intent of the
jotiastors for the carriers to limit a carrier’s right to -
ijpve to implement and/or to modify existing rules
;!.Sng the availability/absenteeism of operating craft
sloyees. |

In the absence of sufficient evidence that the parties
tually intended that the implementation and/or
plication of availability policies/rules would be held in .
eyance until the parties could resclve the question of
tigue/rest through ™“good faith arms-length collective
irgaining”, this Board is constrained to conclude that
iere was no “meeting of the minds” insofar as - the
splication of availability policies was concerned.

Clearly, however, the Carrier’s unilateral publication

1antended implementation of its 1999 Availability Policy
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egi.o_usly vioclates f.he *spirit” of the Wor-kllnest,
delines/Principles. One me;-ely has to revie{f the
tj.mony ‘of the witnesses presented by the Organizations
;ardingl their uﬁderstanding of the pufposeé of the
X/Rest Guidelines and view UTU Exhibit Ne. 19, the Wage
| Rule Panel videotape, to reach the conclusion that
iF's proposed imp.lénentatién of the 1999 Avaiiability
Acy undermines the high-minded purposes of the
jotiators of the Work/Rest Guidelines. | |
n that video presentation, preparea in April, 1999 at
ut the same time that the BNSF was first making known
$ intention to issue a new - Availability Policy,

ternational President Little made the following

servation: '

1 think this Nstiona! Wage and Rule Panel gives us an opportunity 1o sh
downi and look at those issues that have never been resolved or new
issues that are creating problems in the industry snd address them

together.

The evidence before the Board belies any argument that
SF made a sufficient effort to “sit down together” with

.zrganizations and address the issue of availability, an

inextricably linked to the issue of rest/fatigue.
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The BNSF has presented substanfial evidence in support
' its position that the Carrier is experiencing a serious
:oblem in having a sufficient number of train and engine
irvice employees ‘available 'to operate on-time schedules,
irticularly on weekends. {!ulthough it is not clear that
e problen is system-wide and could not have been resolved
¢ focusing on “*hot spots” on the system.

"It is also clear to the Board that the BNSF management
id not exercise the type of joint efforts to address t.hé.
r em, as wags contemplated by the “spirit* of the
ational Wage and Rule Panel.

The narrator of the videotape made the following

bservation:

Finding resclutions thsl are accepiable to both Labor and Manasgement
ofien requires field studies or pilot projects. General Chairmen identity
sreas for pliot projecis.

Following that statement by the narrator, BNSF’'s Vice
resident of Labor Relations, Mr. Fleps, who is also a

nember of this Boafd, expressed the following opinion:

Most of these ideas, the things we developed, were the crestion of our
employees. The projects or models we are most proud of were reailly
designed by our people. And they work. They're diterent. They emtail a
lot of change. But that change is for the good. And it takes, | guess, a little

faith and & little courage to glive them & try.
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One can most reasonably assume that Vice Président
leps was spesking of “projects or models” similar to the
*10 and 5 arrangement testified to by Local Chairman
iickman. That arrangement was an innovative method 6£
scheduling‘, intended to add:.:ess the Carrier's need for the
nﬁailabil;ity of a sufficient number of train and engine
service employees.

on the <videotape, Local Chairman Hickman made the

E"owing statement:

Before 10-5 our layoff rate was 18% a day. And on payday holiday weekend
it went up to 25% plus. Now it’s less than 2% any day. '

, Local Chairman Hickman’s endorsement of the innovative -
method for resolving availgbility was seconded by BNSFKE
Train Master Gary Anderson and others.

Clearly, the above-quoted excerpts from UTU Exhibit
No. 19 conclusively establish that the Carrier viclated the
vspirit” of the Work/Rest Guidelines and the National Wage

and Rules Panel by its unilateral promulgation of the 199%

'ilability Policy.
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However, as observed above, there is no language 4in

i Work/Rest Guidelines that res’t:icts the BNSF from

lifying or issuing an Availability/Absenteeism éolicy.

) Reasonableness of the Availability Policy

It is well-established that an employer in exercising
s management rights to publish and enforce ‘rules of
iduct is obligated to ensure that those rules meet the
) - reasonablene-ss. .

Ordinarily, in a case of this type, an arbitrator is
ced with a general cia:'un that a policy, such as the one
re under consideration, is unreasonable per se, or that
e policy haslbeen applied in an unreasonable manner.

That is not the issuve before this Board. The issues,

articulated by the parties and reproduced at pages 20
d 21 of this Opinion ahcl Award, do not raise the question
' whether the Policy was unreasonable as publisheqd; and,
i the Policy has not yet been implemented, there is neo

isis for speculating that it will be applied in an

:tonable manner.
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.Accordingly. this Board will neither make a ruling

rissue a finding regarding the reasonableness of the

Zlibwéver, the Board will cbserve, by way of dicta, that

rtain prbvis;ions of the Policy have the flavor of
#é;lohablmesi . :

Just one example can be found  in the Poiicy
ministration Section. In this Section of the Policy
@uﬁ is 8 requirement that after a first viclation of the.
) , which is to result in a counseling sessic:;n with the
perintendent or ..his/her designee, an emplo-;.(eé mast
;i:;_ta:i.n & clean recerd for threehyears in ;:rder to avoid
e severe treatment  under the BNSF's progressive
isciplinary system.

The Chairman of this Board, wvho has had the:
ppertunity to congider the reasonableness of many policies:
f this type, is not familiar with any that require such a
rotracted cleansing peri;d.

In any event, as observed above, the issve of whether

he Policy is unreasonable is not ripe for consideration on

’\eri ts.
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e BlE's Claim of Conflicting Agreement Provisions

Simply stated, the BLE has raised colorable claims
at the Availability Policy, either the version of the
licy which BNSF intended to implement effective .' octobe;:

1999 or the modified Policy which ENSF presented to the .
ward on October 14, 19998, conflicts with several contract
:ovisidns in the BLE's various agreen;u_ents on dit‘ferenﬁ
igments of BNSF’s merged property. |

However, ‘as noted in >the Section above in which the
sard addressed the reasonableness of the Policy, the
isues of whether the Policy' conflicts with cerxtain
covisions of the BlE‘s agreements are not, in this Board's
’inion, befocre us on the merits.

Absent any specific cases in controversy, it is the
sard’s op}nion that, at this time, some of i:he apparently
eritorious issves raised by the BLE will have to await
usticiable disputes at the time the Carrier implements and
hen applies the Policy in matters involving individual

mployees.
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nclusion

_:ﬁ;ﬁ;bugh the Board has concluded that the 'Bn_sr has the
ghtto prcmulgafe and~,inq$lement a policy that governs
.Qi’é&ées' | availability/absenteeism, it is clear, in the
ard'l ‘ ol;inic;n, that fhe implementation of the
li.labilxty Pelicy may, unfortunately, have a long-term
gnti've impact upon the parties’ relationship.

. The NCCC and the UTU and the ELE worked diligently teo

common ground to achieve two‘ equally iuportant

JE@EBtives. The operaticnal requirement to timely meet the
rrier’s business goals balanced against the need to
muf:e that employees receive §dequate rest in order to
wid fatigue.

It is also clear that the BRSF expended minimal effort
y work with responsible Organization represenﬁatives -t.o
ishien an arrangement which would satisfy both of these
ritical needs.

The Carrier’s traffic has increased dramatically, as
:stified to by Vice President Dealy. At the same time
:1 increase in traffic  has been correlated with

rements by shippers and receivers to have ™just in
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:ime” inventories. S0 carriers face increasing neéds for
;peed in delivery schedules.

#t the same time employees face increased demands upon
heir off-duty time, in view of social changes which have
ieverely liﬁited the m':rking zﬁan's and workinﬁ ﬁoman'ﬁ
pportunity to attend to necessary personal business, much
ess for them to enjoy any s_ignificant leisure or ™“rest
Ame” .

With these two competing social changes, it is this
ward’s opinion that the pafties wc;uld have been far bett_é::

had they been able to fulfill the principles of
jooperation and mutuval problem solving espoused by the
.abor and management spokespersons who “testified” on the
rideotape, UTU Exhibit No. 19.

while the BRSF‘s position will be sustained, the Board
itrongly encourages the parties to find a mutually
;atisfactory compromise which would address the needs of

oth the employees and the Carrier.

App. 69



Case 3:22-cv-00083-M Document 8 Filed 01/18/22 Page 74 of 195 PagelD 147

[ @
B Nos. 6264 snd 6285 ¢ ‘(

o @iy Pollcy Dispute

1. The Work/Rest Guidelines/Principles did not

vitiate BNSF’ g management prerogative to
. unilaterally regulate ' attendance through the
- issuance of the 1999 Availability Policy.

2. Provisions in existing ‘collective bargaining
agreements do not bar BNSF from issuing the 1999
Availability Policy.

&'his Award was signed this 29% day of October,
999, .

ichard R. Kasher
‘hairman and Neutral Member

App. 70



Case 3:22-cv-00083-M Document 8 Filed 01/18/22 Page 75 of 195 PagelD 148

l“ CH‘.

stF GUIDELINES FOR TY&E EMPLOYEE ATTENDANCE

BNSF TY&E employees are key members of our community, and have a
zitimate expectation of reasonsble oppartunity to be off from work. And, along with all
her members of our community, BNSF TY&E people share certain responsibilities to
£ community as a whole. One of these basic rwponsilfiliues is 10 be "full-time"
nployees. The company commits that each TY&E eniployee in unsssigned service
1fills his or her responsibility to maintain "full-time" status, in general, by laying off not
ore than twenty-five percent of weekdays and weekends in any three month period.

Local members of the BNSF transportation management team are specifically
npowered to apply these Guidelines considering special individual circumstances.
lanagers should never act in 2 rigid or "wooden" manner, and in every case should use
:ommon sense.” Application of these Guidelines also must yield to any conflicting
ibor agreement provision. We also invite and encourage local union leaders to give their
1put in the application of these Guidelines in individua) cases, and, generally, 10 be “part’
f the process.”

BNSF provides for and encourages cach employee who knows in advance of a
eed to be off 1o request a pre-approved layoff. An employee may do 50 up to ninety
8 advance, and will receive 2 prompt answer. Once 8 pre-approved layoff is

the company may not cancel it without the employee's consent.

More specific principles for applying these Guidelines follow:

e FEach employee's compliance with the Guidelines' standard of "full-time"
employment will be measured on a "rolling" three month basis, to accommodate
individual employees’ needs to "bunch” days off,

e An employee's continuous fulfillment of the Guidelines' "full-time" standard for
any twelve months completely clears his or her record of any previous failure to
fulfill the full-time standard.

e The company's basic measurement of full-time stetus considers all time an
employee is not marked off, and also jury duty, bereavement leave, engineer
recertification, and layoff union or company business, 10 be the same as on-duty
time.

o Periods of vacation, personal leave, other paid leave not already mentioned here,
layoff on miles, and foot of the board are removed from the measurement.

¢ 1n every case, local supervisors should consider special circumstances and use
common sense in applying the Guidelines.

e We encourage any employee identified as failing 10 maintain full-time status
under these Guidelines 1o seek the involvement of his/her local chairman. Local
managers should also encourage such involvement by local chairmen in order to

’ promote fair and common sense application of the Guidelines.
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F&urpoﬁe of this notice is to remind all TYE employees that under the
3NSF Guidelines for TY&E Employee Attendance, TY &E employees in
issigned service, like employees in unassigned service, are required to and
jave the responsibility to be “full-time" employees.
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BNSF GUIDELINES FOR TY&E EMPLOYEE ATTENDANCE
Effective 2000

BNSF TY&E employees are key members of our community, and have a
legitimate expectation of reasonable opportunity to be off from work. And, along with all
other members of our community, BNSF TY&E people share certain responsibilities to
the community as a whole. One of these basic responsibilities is to be "full-time"
employees. The company commits that each TY&E employee in unassigned service
fulfills his or her responsibility to maintain "full-time" status, in general, by laying off not
more than twenty-five percent of weekdays and weekends in any three month period.

Local members of the BNSF transportation management team are specifically
empowered to apply these Guidelines considering special individual circumstances.
Managers should never act in a rigid or "wooden™ manner, and in every case should use
"common sense.” Application of these Guidelines also must yield to any conflicting
labor agreement provision. We also invite and encourage local union leaders to give their
input in the application of these Guidelines in individual cases, and, generally, to be "part
of the process."

BNSF provides for and encourages each employee who knows in advance of a
need to be off to request a pre-approved layoff. An employee may do so up to ninety
days in advance, and will receive a prompt answer. Once a pre-approved layoff is
granted, the company may not cancel it without the employee's consent.

More specific principles for applying these Guidelines follow:

e Each employee's compliance with the Guidelines' standard of "full-time™
employment will be measured on a "rolling™ three month basis, to accommodate
individual employees’ needs to "bunch" days off.

e Anemployee's continuous fulfillment of the Guidelines' "full-time" standard for
any twelve months completely clears his or her record of any previous failure to
fulfill the full-time standard.

e The company's basic measurement of full-time status considers all time an
employee is not marked off, and also jury duty, bereavement leave, engineer
recertification, and layoff union or company business, to be the same as on-duty
time.

e Periods of vacation, personal leave, other paid leave not already mentioned here,
layoff on miles, and foot of the board are removed from the measurement.

e Inevery case, local supervisors should consider special circumstances and use
common sense in applying the Guidelines.

e We encourage any employee identified as failing to maintain full-time status
under these Guidelines to seek the involvement of his/her local chairman. Local
managers should also encourage such involvement by local chairmen in order to
promote fair and common sense application of the Guidelines.
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BNSF GUIDELINES FOR TY&E EMPLOYEE ATTENDANCE
Effective 10-10-06

BNSF TYE employees are key members of our community, and have a legitimate expectation of
reasonable opportunity to be off from work. And, along with all other members of our community, BNSF
TYE people share certain responsibilities to the community as a whole. One of these basic responsibilities is
to be "full-time" employees. These guidelines cover all TYE employees, in both assigned and unassigned
service, and Yardmasters.

Employees in 5-day assigned service should not layoff more than one day each month and employees
in 6-day assigned service should not layoff more than two weekdays and one weekend day each month. These
layoff thresholds are in addition to regular assigned rest days. Employees in unassigned service, 7-day
assigned service, and mixed service should not layoff more than twenty-five percent of weekdays and
weekends, measured separately (for employees in mixed service this includes any rest days observed). Note:
All layoff thresholds assume the employee remains marked up the entire period; additional time off may
reduce the threshold (consult with your supervisor for clarification).

Local members of the BNSF transportation management team are specifically empowered to apply
these Guidelines considering all relevant information. Managers should never act in a rigid or "wooden™
manner, and in every case should use "common sense.” We also invite and encourage local union leaders to
give their input in the application of these Guidelines in individual cases, and, generally, to be "part of the
process."

BNSF provides for and encourages each employee who knows in advance of a need to be off to
request a pre-approved layoff. However, pre-approved does not excuse the employee from complying with
attendance requirements. Those types of layoffs that count toward attendance, such as layoff personal, will
continue to count toward the employee's attendance record even if preapproved. More specific principles for
applying these Guidelines follow:

. Each employee's compliance with the Guidelines' standard of "full-time™ employment will be
measured on a "rolling™ three-month basis, to accommodate individual employees' needs to "bunch" days off.
. Violations during subsequent months will result in an attendance violation if the total days off in the
following one or two months exceeds the threshold for the three-month period.

. An employee's continuous fulfillment of the Guidelines' "full-time" standard for any twelve months
restarts the employee's progression of discipline for Attendance Guidelines violations. However, attendance
violations will not be "cleared" from an employees record.

. The company's basic measurement of full-time status considers events such as jury duty, engineer
recertification, foot of board, layoff union or company business, and all other time an employee is not marked
off to be the same as on-duty time.

. Periods of vacation, personal leave, layoff miles, etc., are considered as "excluded™ time. Excluded
events will affect an employee's threshold for allowable off time, but does not count as an attendance layoff.
Note that an attendance layoff (such as LOS, LOP, etc.) may not be altered simply because an employee
chooses to claim a PLD or single day vacation after the fact.

. We encourage any employee identified as failing to maintain full-time status under these Guidelines
to seek the involvement of his/her local chairman and to contact his/her supervisor to discuss options available
at BNSF (e.g., LOA, MLOA, FMLA, etc).

. Meeting the criteria of the Attendance Guidelines does not necessarily preclude the company from
challenging an employee's full-time attendance requirement based on some other reasonable standard.

EXHIBIT
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The Question You Submitted:

I would like to recieve information on the "low hours" policy that pertains to the TYE sector of
BNSF.

Thank you

Answer To Your Question:
Nick,

First of all, thank you for using “Ask LR.” The “Low Performance Process” is actually not a
policy at all. While the label might be new, the concept, process and expectations of full-time
employment are not. BNSF expects TYE employees to be available for full-time employment.

The large majority of our employees meet this expectation; however, there is a small
percentage of TYE employees that maximize their unavailable time by failing to take their
notifications, bid excessively without protecting the assignment, time their layoffs to maximize
time off and minimize their work opportunities, and maximize layoff events to reduce their
available time. By doing so, their behavior impacts the reliability of BNSF’s service, as well as
the predictability of line-ups for other employees on the board.

The Low Performance Process focuses on the very lowest performing employees compared
to their peer group. No set number of hours applies across the network or event at a specific
location. Instead, an employee’s performance is compared to the average number of hours
worked by their peers for a given month.

The initial follow-up with employees identified through the Low Performance Process is a
coaching and counseling session with a supervisor, which serves as a reminder of the basic
expectation of full-time employment. We do apply judgment to each situation based on the
individual circumstances identified during the discussion. If the employee does not improve
their work performance, however, it will be considered a serious rules violation.

App. 75


jennifer_perry
Rounded Exhibit Stamp


Case 3:22-cv-00083-M Document 8 Filed 01/18/22 Page 80 of 195 PagelD 153

| hope that answers your question. If you have more specific questions, | would encourage
you to talk with one of your local supervisors.

Thank you again for Asking LR.

Andrea Smith
Director — Labor Relations
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PUBLIC LAW BCARD No. 6721

In the Matter of the Arbitration Between:
BURLINGTON NORTHERN SANTA FE

RAILWAY COMPANY NMB Case No. 121
Claim of W. J. Becker
and Level S 30-Day

UNITED TRANSPORTATION UNION

STATEMENT OF CLAIM: Claim on behalf of Engineman W. J. Becker
requesting the removal of a level § 30 Day record suspension,
removal of the three year probation and payment for any time lost
while attending the investigation.

FINDINGS OF THE BOARD: The Board finds that the Carrier and
Organization are, respectively, Carrier and Organization, and
Claimant an employee, within the meaning of the Railway Labor Act,
as amended, that this Board is duly constituted and has
jurisdiction over the parties, claim and subject matter herein, and
that the parties were given due notice of the hearing which was
‘held on December 2, 2011 in Washington, D.C. Claimant was not
present at the hearing.

The Carrier and Organization are Parties to a collective
bargaining agreement which has been in effect at all times relevant
to this dispute, covering the Carrier’s employees in the Trainman
and Yardman crafts. The Board makes the following additional
findings:

In October of 2010, Claimant was assigned as a Conductor on
through freights in the Stockton-Bakersfield CA pcool. For the last
two days of that month, he was assigned as an Engineer on the extra
board. At times relewvant to the dispute, he had 13 years of
service.

Claimant was subject to the Carrier's Attendance Guidelines
(alsc “ATG”), which obligate he and other employees to be available
for service on a full-time basis. The Guidelines are intended to
help balance work and time off and to distribute needed work across
the relevant workforces. The Attendance Guidelines identify
thresholds and boundaries for various assignments, pelow which
employees are subject to counseling and progressive discipline.
ATGs state that “meeting the [ATG} criteria . . . does not the
necessarily preclude the company from challenging an employee’s
full-time attendance regquirement based on some other reasonable
standard.”

The Carrier came to believe that the Attendance Guidelines
were insufficient in their literal application to ensure that all
employees were, in fact, carrying their fair share of the work. In
its opinion, some employees became adept at “gaming” the system,
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staying within the literal terms of the Attendance Guidelines, but
nevertheless making themselves unavailable for service an excessive
percentage of times. Accordingly, the Carrier enacted a Low
Performance Review Process (also, “LPRP”), aimed, according to its
stated purpose, at applying the existing Attendance Guidelines
fairly and consistently. The ILow Performance Review Process
identifies employees who utilize various means, including those not
violative of the Attendance Guidelines, to minimize their
availability for work opportunities. Such tactics include, by way
of example, timing or chailning layoffs.

LPRP involves monthly reviews of each employee in TYE in
comparison in the same relevant group (e.g., through freight
Conductors in the Stockton-Bakersfield pool; multiple groups pro
rata when employees work multiple jobs during the same month)}. The
Process assumes that employees in similar service will work similar
numbers of hours. Teams of managers review the information on a
centralized basis and identify employees who are deficient in
hours, as compared with these relevant peer groups. Employees
identified are referred to the employees’ supervisors at their home
terminals.

Employees so identified are subjected to a coaching and
counseling session in which their patterns of attendance are
identified, reviewed and compared against other, similar employees.
Fmnployees are advised at that time and in a follow-up letter that
their performance must improve and, failing improvement, that they
will be considered indifferent to duty and subjected to progressive
discipline.

Beginning with his work in June of 2010, Claimant was reviewed
under LPRP and was found not to have been working comparable hours
to his peers. Claimant was coached and counseled on July 19* and
advised that improvement was required. Claimant had been assigned
the Engineers extra board and was on vacation part of the time, so
his time was prorated for comparison purposes. By that standard,
comparable employees worked on average 65.9 hours for the month.
Claimant worked 33 hours, half as much as his peers. Consistent
with LPRP, Claimant was sent a coaching and counseling letter with
respect to his June performance.

The Carrier continued to monitor Claimant’s performance.
Notwithstanding the previcus counseling, in October of 2010, when
the average hours for comparable employees was 139.3; Claimant
worked only 60.6 hours: 43% of the average number of hours for
comparable employees. Indeed, between June and October, Claimant’s
performance got worse. He was the second lowest-performing
Stockton employee, the 11 worst out of 1275 California Division
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TYE employees. Indeed, for the entire system, Claimant was the 98%
worst out of over 16,000 TYE employees, placing him in the bottom
two or one percent.

Claimant was allowed six 24 hour layoff periocds during
October. By working the extra board and laying off close to the
point where he would be called, Claimant was able to be off almost
19 days, including 12 days in a row during one period. Claimant’s
position in the Stockton-Bakersfield pool worked 18 starts between
October 1 and 27: by timing his layoffs, Claimant worked only six
of those starts. The information was provided to Claimant’s home
terminal Managers on November 15, 2010.

Based on Claimant's LPRP numbers, the Carrier ordered an
investigation into his low performance and availability for the
menth of @%ﬁgﬂ@aé& 2010. The investigation was held on December
13, 2010. Based on the evidence adduced and following consideration
thereof, the Carrier assessed Claimant a Level S 30 Day Record
Suspension and three years probation for violation of GCOR Rules
1.13 (Reporting and Complying with Instructions), 1.15 (Duty -
Reporting or Absence) and 1.6 {(Conduct -~ Indifference to Duty).

The Organization protested Claimant’s suspension, which the
Carrier denied on appeal. The Claim was progressed on the property
up to and including the highest designated official, but without
resolution. The Organization invoked arbitration, and the dispute
was referred to the Board for binding resclution.

POSITIONS OF THE PARTIES: The Carrier argues that the evidence
establishes Claimant’s violation of the cited Rules. It points out
that the Rules are clear and that Claimant had been instructed as
to the unacceptability of the low number of hours he worked, but
his performance declined following the corrective efforts.
Moreover, contends the Carrier, the evidence establishes that
Claimant continued the deliberate pattern laying off in order to
avoid work, thereby establishing his indifference to duty. Citing
authorities, the Carrier argues that employees who make themselves
unavailable are subject teo discipline.

The Carrier argues that Claimant’s conduct violated several
rules, including the obligation under GCOR 1.13 that employees must
report to and comply with instructions, under 1.15 which requires
employees to report for duty at designated times and places and
under 1.6, makes indifference to duty a cecnduct violation. BNSFE
asserts that the Organization’s multiple arguments constitute
attempts to distract the Board from these clear violations.

App. 79



Case 3:22-cv-00083-M Document 8 Filed 01/18/22 Page 84 of 195 PagelD 157

PLB No. 6721 (BNSF/UTU)
Case No 121 (W. J. Becker)
Page 4

As to the Organization’s argument that the investigation was
untimely because it was not held until longer than 30 days
following the incident (Rule 50 (a)), the Carrier argues that the
time must run from its first knowledge of Claimant’s performance,
which was necessarily related to his peers. Because of the timing
and manner of that comparison, the manual, detailed review of
October’s data was not completed until November 15%, using
reasonable diligence, and was not made available to an officer
authorized to convene an investigation until that time. Citing
authorities, the Carrier argues that time periods for purposes of
investigation must be interpreted reasonably and, by such standard,
date from that time, not from when Claimant’s absences took place
or even when the LPRP teams at headquarters assembled the data. In
application of that standard, the investigation held on December
13*™ was not untimely, it contends.

As to the Organization’s argument that “Low Hours” cannot be
used as a basis for discipline because the process has not been
reduced to writing, the Carrier points out that Low Hours or Low
Performance are not new policies, but merely new processes to
enforce existing Rules, such as those which require employees to
protect their assignments. Indeed, the Carrier maintains that none
of the examples c¢ited by the Organization as establishing
inconsistencies between existing provisions of the governing
Agreement and the Low Performance process are apposite. It asserts
that none of the cited provisions address the situations raised in
the Low performance Review Process, which address noncompliance
with existing rules.

The Carrier rejects the Organization’s analysis which assumes
that a set number of hours per month can be used to establish an
acceptable workload. Tt contends that such a number merely seeks
to establish a bare minimum, which is contrary to the very purpose
of the “Low Performance” process. BNSEF maintains that Claimant
should simply be available to work full-time and, if he did so, the
numbers would take care of themselves. Here, where Claimant worked
less than half the average number of hours as his peers and got
worse, rather than improved, following counseling, the Carrier
argues that his violation was well-established, without resort to
fixed numbers of hours.

The Carrier also rejests the Organization’s argument that the
Carrier earlier implemented a system-wide policy to catch a few bad
actors and, in the process, punished many good employees and now
complains that weeding out the “worst of the worst” is also
defective. It protests that the Organization’s position is
hypocritical, in light of the legitimate objective of ensuring that
full-time employees be available full-time.

App. 80



Case 3:22-cv-00083-M Document 8 Filed 01/18/22 Page 85 of 195 PagelD 158

PLB No. 6721 (BNSF/UTU)
Case No 121 (W. J. Becker)
Page 5

As to the Organization’s argument that Claimant was twice-
punished for his June, 2010 work, the Carrier points out that
Claimant was not disciplined for his failure to work in June;
instead, he signed a Waiver for a Formal Reprimand for ATG
violations in the three-month period ending that month, not for Low
Performance, for which he received separate, non-disciplinary
counseling in July. That, maintains BNSF, is not double jeopardy.

The Carrier argues, in response to Organization arguments,
that the Attendance Guidelines are inapplicable to the violations
at issue. Instead, maintaing the Carrier, Claimant was disciplined
for faillures identified and uncorrected in the Low Performance
Review Process. It contends that he was well-advised of the
Carrier’s expectations and that his assertions to the contrary are
incredible and self-serving.

As to the Organization’s assertions that the Carrier should
have offered Claimant Alternative Handling, BNSF points out that
there is no evidence that Claimant ever requested such treatment.
Moreover, argues the Carrier, Alternative Handling was never
intended to be applied to viclations of GCOR Rule 1.6 involving
personal conduct. Moreover, maintains BNSF, the Organization never
appealed the lack of Alternative Handling through the steps of the
Appeal process. It points, in this regard, to Part II, Article VII
governing Alternative Handling, which requires such appeal. It
points out that no conference was requested, thereby waiving any
such argument. BNSF maintains that, in any event, that access to
Alternative Handling regquired Claimant to admit guilt and accept
responsibility, which he clearly did not do. It asserts that the
Organization cannot argue Claimant’s innocence of the charge and
still assert a2 right to Alternative Handling.

As to the Organization’s objections at the local level, the
Carrier argues that UTU falled to prove any prejudice from the
“inaudible” designations at different parts of the transcript. It
also rejects any assertion of collusion or prejudgement between the
Conducting Officer and the Carrier advocate at the investigation.
Moreover, complains the Carrier, Mr. Costa was unnecessarily and
improperly confrontational and disruptive during the investigation.
It maintains that the Organization’s conduct was merely
diversionary from the core issue of Claimant’s unacceptable
conduct.

The Carrier argues that the evidence proves Claimant's

vicolations of the cited rules., It urges that the discipline be
upheld and the Claim denied as without merit.
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The Organization argues, as an initial matter, that the
Carrier failed to conduct its investigation in a timely manner. It
points to Rule 50 (a) of the governing Agreement (as amended),
which requires that investigations be conducted no later than 30
days following the incident. It maintains that the Carrier had
knowledge of the incident no later than November 8, 2010, but that
the investigation did not take place until December 13, 2010, more
than 30 days. Citing authorities, the Organization argues that no
lag time is allowed between when the Carrier receives the knowledge
and when it is forwarded to the person appropriate to handle the
information. It urges that a sustaining Award is required on that
basis,

Without waiver of its position with respect to the
untimeliness of the investigation, the Organization argues that the
discipline is defective on its merits and must be rescinded. It
argues that the concept of “Low Hours” (the same process the
Carrier terms “Low Performance”) is invalid as viclative of several
provisions of the governing Agreement, including Article 17 (£) 10,
which requires that a Trainman lay off prior to his wvacation in
order to receive a displacement right upon his return; if the
Trainman does not lay off, his Jjob will be declared wvacant and
placed for bid. UTU protests that the process results in
discipline which is arbitrary and subjective, in contrast to the
Attendance Guidelines, which are, at the least, objective and
measurable.

The Organization argues, in addition, that the Carrier
previously punished Grievant for his alleged “Low Hours” violation
and that Claimant testified that the Carrier counseled him that
compliance with the Attendance Guidelines would relieve him of
further liability under the Low Hours policy. It contends that he
met the Attendance Guidelines but was disciplined nonetheless.

Further, argues the Organization, the Carrier improperly
refused to grant Alternative Handling to Claimant. It asserts that
Low Hours is not excluded from such Handling by the Safety Summit
or by the Carrier’s unilateral changes to that Agreement and that
it should have been applied.

Moreover, contends UTU, the Carrier failed to prove that
Claimant’s conduct vioclated any Rule.

The Organization protests that if the Carrier wants to solve
the problem of employees allegedly avoiding work, 1t needs to
establish boards by agreement with set days off. Indeed, protests
the Organization, the “Low Hours” assessment is merely a way for
the Carrier to escape its obligations under applicable agreements
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because it refuses to staff boards properly and otherwise manage
existing manpower.

For each of the foregoing reasons, the Organization urges that
the Claim be sustained, Claimant’s Record Suspension and probation
be rescinded and Claimant paid for any time lost attending the
Investigation.

DISCUSSION AND ANALYSIS: The Board is persuaded that the Carrier
did not wviolate the regquirement of the Agreement to conduct its
investigation within 30 days from when the incident occurred. That
type of contractual language has generally been interpreted to
calculate the time for investigation from the time when an officer
with authority to schedule an investigation can review the data and
conclude that a rules wviclation may have occurred. Any other
calculation would be unreasonable, as it would trigger the time
period for convening an investigation prior to when the appropriate
Carrier official would have had actual knowledge of the events
giving rise to such investigation.

The Board notes, in this regard, that the underlying purpose
of time limit rules is to avoid stale claims and prejudice to the
ability of a claimant and/or the Organization to procure evidence
while records are available and memories are clear. There is no
evidence that conducting the hearing on December 13® for work
performed in October resulted in lost records, failed memories or
other prejudice to Claimant or the Organization. Indeed, there is
no dispute with respect to the evidence of the amount of Claimant’s
work or with respect to his explanation for his absences.

As to the merits of the dispute, the Board nctes that
employees who occupy full-time jobs are reasonably expected to be
available on a full-time basis, excused from that obligation only
in the exercise of contractual authorization, such as leave.
Employees who fail that obligation not only encumber a full-time
position which they are not supporting, but shift the burden of
excess absences on to other employees. The Carrier acts reasonably
in establishing processes to measure employee avallability and to
counsel and discipline full-time employees who fail to be available
on a reasonably full-time basis.

The Board has searched the governing Agreement for indication
that the Carrier’s use of the Low Performance Review Process is
violative of provisions of that Agreement, but finds none. The
Process is not an independent policy, but is, instead, a means of
gssessing whether employees have met their obligations to be
available for duty. The Attendance Guidelines provide a way to
measure that availability, but include a notation that they are not
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the exclusive measure of an emplovyee’s availability. LPRP is a
supplemental process.

The Organization argumes that the Carrier has improperly
established a process to measure availability which 1is not
numerically based (as the Attendance Guidelines are} and which is,
therefore, arbitrary. UTU’s concerns have merit. A process which
appears to measure the acceptability of emplovee attendance solely
on the basis of a comparison with the averages for other,
similarly-situated employees automatically singles out employees on
the bottom of the list, regardless of the acceptability of theirx
attendance on an objective standard. If, as might reasonably be
the case, application of the LPRP results in improvement in overall
attendance, it would appear that employees at the bottom would
5till be singled out, even i1f theilr attendance is at a level which
might be acceptable. There are, for that reason, potential limits
on the use of LPRP to establish indifference to duty.

That having been said, Claimant’s demonstrated lack of
availability for duty cannot be excused on the basis that his
rerformance was at an acceptable level because the averages had
improved or that he had improved his performance from the previous
counseling. By any standard, Claimant’s availability to perform
his full time job was far less than full time and far less than
acceptable: he was second lowest of 112 employees in his Station,
11% lowest of 1275 employees in his Division and 98 ocut of over
16,000 employees system-wide. He worked only 43% of the average
hours worked by his peers.

There may be a line somewhere that would limit the Carrier’s
ability to discipline employees for Low Performance, as when
average performance would increase and the difference between those
averages and the bottom decrease. However, Claimant’s hours
establish his indifference to duty, which did not improve following
counseling and which are not excused or mitigated by either his
absolute number of hours worked or the proximity of those hours to
the average number of hours worked by his peers.

The Board has reviewed the remaining Organization arguments
but finds them to be without merit.

The Board finds Claimant guilty of the charge against him and
finds the penalty to have been reasonable. The Award so reflects.

-y
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AWARD: The Carrier did not untimely hold its investigation. The
Carrier met its burdens to prove Claimant guilty of the charge of
indifference to duty and to prove his 30 Day Record Suspension to
have been an appropriate penalty. The claim is denied.

Dated this Z¢fhbay of S0,/ , 2012

i

M. David Vaughn,
Neutral Member

lzéggéggdéggéégéfziq
Melissa Beasley, oun
Carrier Member Empl yee M
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PUBLIC LAW BOARD NO. 7092

PARTIES  )BROTHERHOOD OF LOCOMOTIVE ENGINEERS AND TRAINMEN
)
TO )
) ,
DISPUTE ) BNSF RAILWAY COMPANY
STATEMENT OF CLAIM:

This is to request that Engineer G. L. Carr’s discipline be reversed with pay for all time
lost including the day(s) for investigation with restitution of any loss of fringe benefits
and that the notation of a Level S — 30-day Record Suspension and 3-year review period
be removed from his personal record, including any references to any “operational tests”
failures swrounding this incident, resulting from investigation held on February 25, 2011,
FINDINGS:

The Board, upon consideration of the entire record and all of the evidence, finds
that the parties are Carrier and Employee within the meaning of the Railway Labor Act,
as amended, that this Board is duly constituted by Agreement dated July 23, 2007, this
Board has jurisdiction over the dispute involved herein, and that the parties were given
due notice of the hearing held.

Claimant began his career with the Carrier on February 23, 1994, During the time
period at issue, Claimant was assigned as an engineer in the Memphis, TN to
Birmingham, AL pool. The record before the Board establishes that Claimant’s

attendance, or more accurately his lack thereof, came to the Carrier’s attention in August,

2010 when the Transportation Process Specialist team identified him as an engineer who
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consistently performed below average in terms of rendered service hours as compared
with those of his Memphis terminal peers. According to undisputed evidence in this
record, similarly situated engineers in Pool 301 performed an average of 149.9 hours of
service during the month of August, 2010. Claimant worked only 77.5 howrs during the
same time period, or 52% below the calculated average. The evidence further shows that
Claimant ranked 3™ lowest as compared with all Memphis employees, 22™ Jowest
compared to Springfield Division employees, and 285™ lowest as compared with all
Carrier employees. Affer reviewing his work history in more detail, the Carrier
ultimately concluded that Claimant was carefully timing his layoffs in order to maximize
his time away from work without triggering discipline under the applicable attendance
policy.

Claimant was therefore directed to participate in a coaching and counseling
session, which was conducted on September 24, 2010. In a follow-up memorandum to
Claimant on the same date, the Carrier, in relevant part, instructed him “to manage [his]
performance in a way that conforms each month to the performance levels expected of a
full-time employee and which does not reveal misconduct and/or indifference to duty,”
and further advised him that, “Failure to comply with the instructions set forth herein will
be considered a Level S violation under PEPA, and a violation of GCOR 1.6 ‘Conduct’
(Indifference to Duty), GCOR 1.13 ‘Reporting and Complying with Instructions’ and
GCOR 1.15 ‘Duty — Reporting or Absence.””

In January, 2011, Claimant was again identified by the Transportation Process
Specialists as an employee whose performance was below average in terms of rendered

service hours as compared with other engineers in the relevant Memphis pool. As a
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result, Claimant was directed to attend a formal investigation in connection with charges
that he had violated the General Code of Operating Rules cited in the September 24, 2010
counseling memorandum. The investigation was held on Febroary 25, 2011, after which
Claimant was issued a 30-day record suspension and a 3-year review period. In due
course, the Organization presented the instant claim, which the Carrier in turn denied in
accordance with applicable grievance provisions in the parties’ Collective Bargaining
Agreement.

Based upon the evidence of record, the Board concludes that there was substantial
evidence to support the charge against Claimant. In reaching this conclusion, we have
considered the various arguments raised by the Organization and find that they have no
merit. The record clearly shows that Claimant’s actual service to the Carrier was far
below the applicable average during the month of January, 2011. In point of fact,
Claimant’s availability to perform service for the Carrier was just 32% of average for
engineers in his pool, which was actually worse than the month for which he was
previously counseled. We thus find that the Carrier was justified in taking more forrnal
remedial action, pérﬁcularly because Claimant was expressly warned during counseling
on September 24, 2010 that failing to improve his attendance would prompt just such a
response.

The Board further notes that the practicability of the “Low Performance™ process
has already come under review on this property as a construction separate and apart from
the Carrier’s well-established Policy for Employee Performance Accountability (PEPA).
Ruling in favor of the Carrier in Award 121 of PLB 6721, Referee David Vaughn

reasoned in pertinent part as follows:
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As to the merits of the dispuie, the Board notes that employees who
occupy full-time jobs are reasonably expected to be available on a full-time basis,
excused from that obligation only in the exercise of contractual authorization,
such as leave. Employees who fail that obligation not only encumber a full-time
position which they are not supporting but shift the burden of excess absences on
to other employees. The Carrier acts reasonably in establishing processes to
measure employee availability and to counsel and discipline full-time employees
who fail to be available on a reasonably full-time basis...

®kE

There may be a line somewhere that would limit the Cartier’s ability to
discipline employees for Low Performance, as when average performance would
increase and the difference between those averages and the bottom decrease.
However, Claimant’s hours establish his indifference to duty, which did not
improve following counseling and which are not excused or mitigated by either
his absolute pumber of hours worked or the proximity of those hours to the
average number of hours worked by his peers.

We affirm Referee Vaughn’s reasoning on general principle, and also recognize
that the discrete circumstances in this case are substantively similar to those he addressed
in PLB 6721 Award 121. First, we foo agree that it was reasonable for the Carrier to
devise a means by which service requirements at a given location could be evaluated in
terms of who among the relevant employee group was actually satisfying them. Here, the
Carrier demonstrated to the satisfaction of the Board that Claimant had, in fact, become
adept at “playing the system” to the extent that he was able to vacate his assignment on a
regular basis without triggering discipline under PEPA. In so doing, according to
evidence not in dispute, Claimant performed far fewer hours of actual service than other
full-time engineers in his Memphis pool. That fact alone placed an unanticipated (and
unfair) burden on other members of the pool to support his absences in order to ensure
proficiency in the Carrier’s operation. Moreover, Claimant continued to collect benefits
and accrue seniority as a full-time employee, though he actually performed far less work

than similarly sitvated employees in his work group.
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Second, the record demonstrates that Claimant, like his counterpart in Vaughn,
supra, failed to improve his attendance performance even after being warned during
counseling that maintaining his established pattern of absenteeism could, and likely
would, result in discipline. Claimant was coached and counseled regarding his service
obligations to the Carrier on September 24, 2010, yet mere months later, was right back
to his pattern of absenteeism. We therefore find no abuse in the Carrier’s exercise of the
“Low Performanée”_ procesé here, or olf the subsequent decision tc;' pursue Claimant’s
obvious indifference to duty through established aiscipline procedures.

Having said that, the Board also notes that while the Carrier chose to formally
document the September 24, 2010 counseling session in Claimant’s case, all matters of
coaching and counseling need not result in documentation, if indeed it is to constructively
function separate and apart from PEPA. In other words, Carrier officials must have the
discretion not to issue such confirmation letters when, in the official’s judgment, such
confirmation is not warranted because of the circumstances of the employee’s attendance
record. As a practical matter, “coaching and counseling” should be meaningful and
helpful, and such sessions do not constitute “phantom” steps in the formal discipline
process.

In Claimant’s case, we conclude that he ignored the Carrier’s unambiguous advice
that his performance (in terms of rendered service hours) needed to improve if he
intended to avoid being formally disciplined. This record demonstrates that Claimant
obviously rejected that advice, and he did so at his own peril. Accordingly, we find that
the Level S suspension and review period were in accordance with the Carrier’s Policy

for Employee Performance Accountability, and we find no basis for modifying them.
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AWARD: Claim denied

4 Y4

£ Simon

%&n and Neutral Member
J DD o (2R

Michael D. Priester Rogé? A. Boldra
Employee Member Carrier Member

Dated: ﬂé« /»5“ AP~

Arlingfon Héights, Illinois
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PUBLIC LAW BOARD NO. 7425

PARTIES ) SMART - TRANSPORTATION DIVISION
TO )
DISPUTE) BNSF RAILWAY COMPANY

STATEMENT OF CLAIM:

Claim of Bradley Slaughter for removal of censure from his personal
record of a Level S 30 Day Record Suspension and pay for all time
lost as a result of an investigation held on December 5, 2016.
(Organization File No. D303-434-16B; Carrier File No. 55-17-0012)

FINDINGS:

The Board, after hearing upon the whole record and all the evidence, finds that the
parties herein are Carrier and Employee within the meaning of the Railway Labor
Act, as amended; this Board has jurisdiction over the dispute involved herein; and,
the parties were given due notice of hearing thereon.

The Claimant was assessed discipline here on appeal in a Carrier determination that
testimony and exhibits brought forth at an investigation held on December 5, 2016
show that for the month of October 2016 the Claimant failed to comply with
instructions given to him at a coaching and counseling session, as confirmed by
letter of October 15, 2015, that had involved his then low work performance and
availability during the month of September 2015 and a need for the Claimant to
improve his monthly work performance or be subject to discipline.

As concerns the prior coaching and counseling session, the Carrier submits that
during the month of September 2015 the Claimant had only worked 12 starts for a
total of 90.5 hours, a circumstance that placed him at just 60% of his total 151.7
hours of work potential for the month of September 2015.

The Carrier says the Claimant again failed to work in a manner comparable to his
peers in the month of October 2016 when he worked 10 starts, totaling 97.2 work
hours, which was 58% of his 166.5 hours of work potential for the month of October
2016. The Carrier says that this October 2016 work performance shows that the
Claimant was basically again working at the same level for which he had been
coached and counseled about his low performance work record for September 2015.

The Board has reviewed the Organization’s several procedural arguments and finds

them to be either without merit or not of sufficient substance to hold that the
Claimant had been denied benefit of a fair and impartial investigation.

EXHIBIT

H

Page 1

App. 92


jennifer_perry
Rounded Exhibit Stamp


Case 3:22-cv-00083-M Document 8 Filed 01/18/22 Page 97 of 195 PagelD 170

AWARD NO. 153
CASE NO. 153

It was not unreasonable for the Carrier to have cited the Claimant some 12 months
after the September 2015 coach and counseling session for an October 2016 failure
to comply with instructions previously given to the Claimant concerning his need to
improve his monthly work performance.

As concerns Claimant and Organization argument that time consumed in Computer
Based Training, four hours and 42 minutes, should have been a part of time
worked, we find no basis of record to hold other than as the Carrier has offered,
i..e., training time is considered covered time and subtracts from the total number of
days available for service and is treated no different than jury duty time or
preapproved personal leave day time.

In regard to Organization argument that the Carrier has not set forth the criteria
for determining compliance with the low performance process, the Board will note
that it has been recognized in numerous awards that a carrier is not required to
publish a precise formula in terms of hours, days, or percentages of time that
determines excessive absenteeism, or as concerns this case, a low performance of
availability for service. Employees are hired to be full-time workers, and a carrier
has a right to expect an employee to work on a regularly scheduled basis. When an
employee fails to do so, a carrier is privileged to impose discipline.

On the merits of the dispute, it is evident that testimony of record and exhibits
support the charge. It is undisputed that the Claimant had been counseled about a
need to maintain an acceptable work record in September 2015. Although the
Claimant offered that he had asked a number of questions at that session that he did
not feel had been adequately answered, he acknowledged at the investigation that he
had not thereafter attempted to contact the Director Administration concerning any
questions that need be answered or clarified about his work performance.

The Claimant being shown to have failed to comply with counselling instructions
about a need to improve his work performance availability, discipline of a Level S
30-Day Record Suspension and 36 Month Review Period is not found to be harsh or
excessive. The claim will be denied.

Award: Claim Denied. Q W\
o&/‘?{ . ey

Robert E. Peterson

>\ K s 43 f Chair & Neutral Member /// @/
VT e i 5% % A

() James K. Hurlburt gifgl;?:ilzl:t.iﬁ/rlnal:z?:l?:?
Carrier Member

Fort Worth, TX J
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BNSF Guidelines for TYE
and Yardmaster Attendance
Effective 3-1-11

BNSF TYE employees and Yardmasters are key members of our community, and have a
legitimate expectation of reasonable opportunity to be off from work. And, along with all
other members of our community, BNSF TYE employees and Yardmasters share certain
responsibilities to the community as a whole. One of these basic responsibilities is to be
"full-time™ employees.

I. Specific principles for applying these Guidelines follow:

1.

10.

Each employee’s compliance will be measured on a “rolling” three-month basis to
better accommodate periods of intermittent illness. The three-month rolling basis
applies regardless if the employee has been in active service for the full three
months.

Employees in 5-day assigned service have a maximum threshold of one day per
month. Employees in 6-day assigned service have a maximum threshold of two
weekdays and one weekend day each month.

For employees in unassigned and mixed service, there is a maximum threshold of
twenty-five percent of weekdays and weekends, measured separately. For
employees in mixed service this includes any rest days observed (25% less the
total of all rest days equals final threshold).

All maximum layoff thresholds outlined above assume the employee remains
marked up the entire period; additional time off (excluded time) will reduce your
threshold (consult with your supervisor or training documents for clarification).
Events such as jury duty, engineer recertification, foot of board, layoff union or
company business, are counted the same as on duty time; therefore, these events
will not affect an employee’s threshold and will not count as an attendance layoff.
National Guard, Drill, Training, State Emergencies will also count the same as on
duty time; however, employees must provide their supervisor a copy of their
orders for this time to be counted as available.

Periods of vacation, personal leave, medical leave, time on the bump board, etc.,
are considered as “excluded” time for the purpose of determining the maximum
threshold. Excluded events will affect an employee’s threshold, but do not count
as an attendance layoff.

Attendance layoffs such as LOS, LOP, FEM, etc., may not be altered at a later
date simply because an employee chooses to claim a PLD or single day vacation
after the fact.

Any layoff touching a weekend day will be considered a weekend day, with a 30”
grace period (except in the case of assigned yard jobs in which the start of the
assignment drives the determination of weekend vs. weekday).

Following discipline for a period, violations in subsequent months will result in
an attendance violation if the total days off in the following one or two months
exceeds the maximum threshold for the three-month period.
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11. We encourage any employee identified as failing to maintain full-time status
under these Guidelines to seek the involvement of his/her local chairman and to
contact his/her supervisor to discuss options available at BNSF (e.g., LOA,
MLOA, FMLA, etc.).

12. Meeting the criteria of the lay off thresholds under the Attendance Guidelines
does not preclude the company from challenging an employee's full-time status
requirement based on some other reasonable standard.

Local members of the BNSF transportation management team are specifically
empowered to apply these Guidelines considering all relevant information. Managers
should never act in a rigid or "wooden™ manner, and in every case should use "common
sense.” We also invite and encourage local union leaders to give their input in the
application of these Guidelines in individual cases, and, generally, to be "part of the
process.”

BNSF provides for and encourages each employee who knows in advance of a need to be
off to request a pre-approved layoff. However, pre-approved does not excuse the
employee from complying with attendance requirements. Those types of layoffs that
count toward attendance, such as layoff personal, will continue to count toward the
employee's attendance record even if pre-approved.

I1. Discipline handling (including progression and the applicable review period) for
Attendance Guidelines violations follows:

A. Progression

When an employee violates TYE Attendance Guidelines the following discipline
matrix applies:

Attendance Guideline Record Result

First violation Formal Reprimand

Second violation 10 day record suspension
Third violation 20 day record suspension
Fourth violation Employee may be dismissed

In addition to the discipline matrix above, dismissal may occur if an employee has
either (1) three active Attendance Guidelines violations and an active Level S
violation, or (2) five rule violations of any kind in a 12-month period (which may
include any combination of Standard, Serious and Attendance Guidelines
violations).

B. Review Period
The TYE Attendance Guidelines review period is an “active” review period and

requires an employee work a period of time which exceeds a complete 12 month
period without another Attendance Guidelines discipline incident before the prior
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Attendance Guideline violation is considered “inactive”. However, attendance
violations will not be “cleared” from and employee’s record

Example: Assume an employee commits an Attendance
Guidelines violation for the three month rolling period of January,
February, and March 2010 and receives a formal reprimand. If the
employee commits an Attendance Guidelines violation for the
three month rolling period of January, February, March 2011,
he/she did not work a period of time which exceeded a complete 12
month period under the Attendance Guidelines policy. As a result,
the formal reprimand of January, February, March 2010 remains
“active”. As such, the discipline to be assessed for the January,
February, March 2011 Attendance Guidelines violation would be a
10-day record suspension.

By contrast, in the example above, assume that the second
Attendance Guidelines violation occurred not in January, February,
March 2011, but rather in the three month rolling period of
February, March, April, 2011. Under this scenario, the employee
did work a period of time which exceeded a complete 12 month
period without an Attendance Guidelines violation, and as a result,
the formal reprimand of January, February, March 2010 is now
“inactive”. As such, the proper discipline to be assessed for the
February, March, April 2011 violation would a formal reprimand.
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BNSF Guidelines for TYE and Yardmaster Attendance
Effective September 1, 2012

BNSF TYE employees and Yardmasters are key members of our community, and have a
legitimate expectation of reasonable opportunity to be off from work. And, along with all other
members of our community, BNSF TYE employees and Yardmasters share certain
responsibilities to the community as a whole. One of these basic responsibilities is to be "full-
time" employees.

I. Specific principles for applying these Guidelines follow:

1.

w

10.

11.

Each employee’s compliance will be measured on a “rolling” three-month basis to better
accommodate periods of intermittent illness. Each month is calculated independently and
then combined to determine the threshold for the three-month period. The three-month
rolling basis applies regardless if the employee has been in active service for the full
three months.

Employees in 5-day assigned service (includes 05/02 extra boards) have a maximum
threshold of one day per month. Employees in 6-day assigned service have a maximum
threshold of two weekdays and one weekend day each month; however, employees in 6-
day assignments that work five days a week with one RSIA day and one rest day have a
maximum threshold of one day per month.

Employees in Yardmaster service have a maximum threshold of one day per month.

For employees in unassigned and mixed service, there is a maximum threshold of twenty-
five percent of weekdays and weekends, measured separately. For employees in mixed
service this includes any rest days observed (25% less the total of all rest days equals
final threshold).

Note: for rest cycle agreements, time off over and above rest days is covered in the
agreement; however, employees in a rest cycle for a partial month will be considered in
mixed service for that month, covered by these guidelines.

All maximum layoff thresholds outlined above assume the employee remains marked up
the entire period; additional time off (excluded time) will reduce your threshold (consult
with your supervisor or training documents for clarification).

Events such as jury duty, engineer recertification, foot of board, layoff union or company
business, are counted the same as on duty time; therefore, these events will not affect an
employee’s threshold and will not count as an attendance layoff.

National Guard, Drill, Training, State Emergencies will also count the same as on duty
time; however, employees will need to provide their supervisor a copy of their orders or
LES for this time to be counted as available.

Time away from work such as periods of vacation, personal leave, medical leave, time on
the bump board, furlough board, or work/retention board, etc., are considered as
“excluded” time for the purpose of determining the maximum threshold. Excluded
events will affect an employee’s threshold, but do not count as an attendance layoff.
(Exception: employees on the bump board who fail to take notification that are subject to
call based on their last inbound assignment will be charged attendance layoffs when
failure to take notification is 10 hours or greater.)

Attendance layoffs such as LOS, LOP, FEM, SIF, etc., may not be altered at a later date
simply because an employee chooses to claim a PLD or single day vacation after the fact.
Any layoff touching a weekend day will be considered a weekend day, with a 30 grace
period (except in the case of jobs with assigned start times in which the start of the
assignment drives the determination of weekend vs. weekday). As a result, an employee
may be charged with three weekend days for a given week.
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12. Any layoff period from 0-25 hours is considered as one unavailable day (except for five
and six day assigned service which is based on the number of starts missed — each start is
an unavailable day).

13. Working a portion of a calendar day does not negate a layoff period that begins or ends
on that day from counting as an unavailable day for the purpose of attendance.

14. Failure to comply with the single tie-up process will be treated as an unavailable day.

15. Following discipline for a period, violations in subsequent months will result in an
attendance violation if the total days off in the following one or two months exceeds the
maximum threshold for the three-month period.

16. We encourage any employee identified as failing to maintain full-time status under these
Guidelines to seek the involvement of his/her local chairman and to contact his/her
supervisor to discuss options available at BNSF (e.g., Leave of Absence, MLOA, FMLA,
etc.).

17. Meeting the criteria of the lay off thresholds under the Attendance Guidelines does not
preclude the company from challenging an employee's full-time status requirement based
on some other reasonable standard.

The TYE Attendance Guidelines Training Manual is available on the LR Web-site. Under
“Attendance” select “Policy, Layoff Codes, Training.” Along with other important information,
the manual outlines time off for assignments that are not mentioned specifically in the attendance
guidelines.

Local members of the BNSF transportation management team are specifically empowered to
apply these Guidelines considering all relevant information. Managers should never act in a rigid
or "wooden" manner, and in every case should use "common sense." We also invite and
encourage local union leaders to give their input in the application of these Guidelines in
individual cases, and, generally, to be "part of the process.”

BNSF provides for and encourages each employee who knows in advance of a need to be off to
request a pre-approved layoff. However, pre-approved does not excuse the employee from
complying with attendance requirements. Those types of layoffs that count toward attendance,
such as layoff personal, will continue to count toward the employee's attendance record even if
pre-approved.

1. Discipline handling (including progression and the applicable review period) for Attendance
Guidelines violations follows:

A. Progression

When an employee violates TYE Attendance Guidelines the following discipline matrix

applies:
Attendance Guideline Record Result
First violation Formal Reprimand
Second violation 10 day record suspension
Third violation 20 day record suspension
Fourth violation Employee may be dismissed
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In addition to the discipline matrix above, dismissal may occur if an employee has either
(1) three active Attendance Guidelines violations and an active Level S violation, or (2)
five rule violations of any kind in a 12-month period (which may include any
combination of Standard, Serious and Attendance Guidelines violations).

B. Review Period

The TYE Attendance Guidelines review period is an “active” review period and requires
an employee work a period of time which exceeds a complete 12 month period without
another Attendance Guidelines discipline incident before the prior Attendance Guideline
violation is considered “inactive”. However, attendance violations will not be “cleared”
from an employee’s record

Example: Assume an employee commits an Attendance Guidelines
violation for the three month rolling period of January, February, and
March 2011 and receives a formal reprimand. If the employee commits
an Attendance Guidelines violation for the three month rolling period of
January, February, March 2012, he/she did not work a period of time
which exceeded a complete 12 month period under the Attendance
Guidelines policy. As a result, the formal reprimand of January,
February, March 2011 remains “active.” As such, the discipline to be
assessed for the January, February, March 2012 Attendance Guidelines
violation would be a 10-day record suspension.

By contrast, in the example above, assume that the second Attendance
Guidelines violation occurred not in January, February, March 2012, but
rather in the three month rolling period of February, March, April, 2012,
Under this scenario, the employee did work a period of time which
exceeded a complete 12 month period without an Attendance Guidelines
violation, and as a result, the formal reprimand of January, February,
March 2011 is now “inactive”. As such, the proper discipline to be
assessed for the February, March, April 2012 violation would a formal
reprimand.
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SYSTEM GENERAL NOTICE No. 94 / ALL DIVISIONS Page 1 of 2
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July 29, 2015
BNSF Railway Co.
ALL DIVISIONS

SYSTEM GENERAL NOTICE No. 94
TO ALL CONCERNED,
SUBJECT: Former CBQ-Waiting Turn
Effective August 1st, 2015

System General Notice No. 93 in cancelled.

BNSF re-implemented "waiting turn" for unassigned through-freight
conductors working on former CBQ properties. That change occurred on
July 1, 2015.

In connection with that change, BNSF is implementing a system-wide change
in application of the Attendance Guidelines. 1In order to properly
account for time during which a TYE employee is not subject to call, and
is therefore unavailable for service; BNSF will amend how we categorize
any time spent following a mark-up from layoff where immediate
reassignment to a working board does not occur. This change will take
effect on August 1, 2015.

All time spent "waiting turn" will be accounted for as follows:

* Unavailable time - If "waiting turn" time was preceded by an
"unavailable" time layoff/event (i.e., LOS, LOP, SIF, FEM, etc.) then
the subsequent time spent "waiting turn" will be counted as unavailable
time for purposes of ATG application.

* Excluded time - If "waiting turn" time was preceded by an "excluded"
time layoff/event (i.e., PLD, VAC, FML, etc.) then the subsequent time
spent "waiting turn" will be counted as excluded time for purpose of
ATG application.

* Available time - If "waiting turn" time was preceded by a
layoff/event counted the same as on duty time (i.e. LCB, UNB, LET, RUL,
etc.), or preceded by a "working off turn" event, no change to
current handling will occur.

* This change will not affect employees working under ATSF Coastlines
BLET Agreements.

* This change will not affect employees in assigned service (i.e.,
assigned on duty time/rest days)

EXHIBIT

K
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SYSTEM GENERAL NOTICE No. 94 / ALL DIVISIONS Page 2 of 2

Employee Smith lays off sick on 8/2/15 at 0800 hours and marks up on
8/3/15 at 0759. Employee Smith's turn is out of town, so upon markup,
he/she is placed into "waiting turn" status. On 8/3/15 at 2300, Employee
Smith's turn ties up at the home terminal, and Employee Smith is moved
from "waiting turn" status and placed back on his/her pool turn.

Total unavailability time for purposes of the ATG will be 39 hours and
therefore will count as 2 days of unavailability for Employee Smith.

Example 2:

Employee Smith lays off for a single day of vacation on 8/2/15 at 0900
and marks up on 8/3/15 at 0859. Employee Smith's turn is out of town, so
upon markup, he/she is placed into "waiting turn" status. On 8/3/15 at
1700, Employee Smith's turn ties up at the home terminal, and Employee
Smith is moved from "waiting turn" status and placed back on his/her pool
turn.

Total excluded time for purposes of the ATG will be 32 hours.

NOTE: Employees working under Coastlines BLET Agreements will not be
affected by the changes described in Examples 1 & 2.

Example 3:

Employee Smith is used off of his/her pool turn on 8/2/15 at 0700 to work
yard service. Employee Smith ties up on 8/2/15 at 1500. Employee
Smith's turn is out of town, so upon tie-up, he/she is placed into
"waiting turn" status. On 8/3/15 at 0200, Employee Smith's turn ties up
at the home terminal, and Employee Smith is moved from "waiting turn"
status and placed back on his/her pool turn.

Employee Smith will be treated as available for the entire time with no
ATG implications.

If you have any questions regarding the above changes, please utilize Ask
LR and/or refer to the Attendance Guidelines Training Manual which can be

found here:

http://bnsfweb.bnsf.com/departments/laborrelations/pdf/attend guide train
ing.pdf

GENERAL NOTICE (S) IN EFFECT

| 1,3,12,37,46,48,53,61,64,69-70,73,76,78,80-81,87,90-92, 94
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— Bl we 3 A7 MATTHEW J. IGOE BNSF Railwav Companv
RAILWAY Vice Pre5|de_nt 2500 Lou Menk Drive
Transportation Fort Worth, Texas 76131

Phone: 817-352-1550
Matthew.lgoe@bnsf.com

November 2019
Subject: Holiday Lay-Offs

Dear Fellow Employee,

As members of the BNSF community, we all share an obligation to each other to fulfill basic
conditions of employment.

BNSF has a responsibility to provide our customers reliable service, even on the holidays.
Frequent or pattern use of layoffs on holidays impacts the service we provide our customers, and
affects the performance of your work group.

We noticed that you have been unavailable forwork on 7 or more of the past 13 holidays.

Be advised, BNSF monitors patterns of behavior that could demonstrate that you are not meeting
expectations of full time employment concerning your holiday layoffs.

Sincerely,

//ﬁt/

Matthew J. Igoe
Vice President Transportation
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BNSF Guidelines for TYE and Yardmaster Attendance
Effective January 11, 2021

BNSF TYE employees and Yardmasters are key members of our community, and have a legitimate
expectation of reasonable opportunity to be off from work. And, along with all other members of
our community, BNSF TYE employees and Yardmasters share certain responsibilities to the
community as a whole. One of these basic responsibilities is to be "full- time" employees.

I. Specific principles for applying these Guidelines follow:

1.

H~w

10.

11.

Each employee’s compliance will be measured on a “rolling” three-month basis to better
accommodate periods of intermittent illness. Each month is calculated independentlyand
then combined to determine the threshold for the three-month period. The three-month
rolling basis applies regardless if the employee has been in active service for the full
three months.

Employees in 5-day assigned service (includes 05/02 extra boards) have a maximum
threshold of one day per month. Employees in 6-day assigned service have a maximum
threshold of two weekdays and one weekend day each month; however, employees in6-
day assignments that work five days a week with one RSIA day and one rest day have a
maximum threshold of one day per month.

Employees in Yardmaster service have a maximum threshold of one day per month.

For employees in unassigned and mixed service, there is a maximum threshold oftwenty-
five percent of weekdays and weekends, measured separately. For employees in mixed
service this includes any rest days observed (25% less the total of all rest days equals
final threshold).

Note: for rest cycle agreements, time off over and above rest days is covered in the
agreement; however, employees in a rest cycle for a partial month will be consideredin
mixed service for that month, covered by these guidelines.

All maximum layoff thresholds outlined above assume the employee remains marked up
the entire period; additional time off (excluded time) will reduce your threshold (consult
with your supervisor or training documents for clarification).

Events such as jury duty, engineer recertification, foot of board, layoff union or company
business, are counted the same as on duty time; therefore, these events will not affect an
employee’s threshold and will not count as an attendance layoff.

National Guard, Drill, Training, State Emergencies will also count the same as on duty
time; however, employees will need to provide their supervisor a copy of their orders or
LES for this time to be counted as available.

Time away from work such as periods of vacation, personal leave, medical leave, timeon
the bump board, furlough board, or work/retention board, etc., are considered as
“excluded” time for the purpose of determining the maximum threshold. Excluded
events will affect an employee’s threshold, but do not count as an attendance layoff.
(Exception: employees on the bump board who fail to take notification that are subject to
call based on their last inbound assignment will be charged attendance layoffs when
failure to take notification is 10 hours or greater.)

Attendance layoffs such as LOS, LOP, FEM, SIF, etc., may not be altered at a later date
simply because an employee chooses to claim a PLD or single day vacation after thefact.
Any layoff touching a weekend day will be considered a weekend day, with a 30” grace
period (except in the case of jobs with assigned start times in which the start of the
assignment drives the determination of weekend vs. weekday). As a result, anemployee
may be charged with three weekend days for a given week.

EXHIBIT
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12. Any layoff period from 0-25 hours is considered as one unavailable day (except for five
and six day assigned service which is based on the number of starts missed — each startis
an unavailable day).

13. Working a portion of a calendar day does not negate a layoff period that begins orends
on that day from counting as an unavailable day for the purpose of attendance.

14. Failure to comply with the single tie-up process will be treated as an unavailable day.

15. Following discipline for a period, violations in subsequent months will result in an
attendance violation if the total days off in the following one or two months exceeds the
maximum threshold for the three-month period.

16. We encourage any employee identified as failing to maintain full-time status under these
Guidelines to seek the involvement of his/her local chairman and to contact his/her
supervisor to discuss options available at BNSF (e.g., Leave of Absence, MLOA,FMLA,
etc.).

17. Meeting the criteria of the lay off thresholds under the Attendance Guidelines does not
preclude the company from challenging an employee’s full-time status requirement based
on some other reasonable standard.

The TYE Attendance Guidelines Training Manual is available on the LR Website. Under
“Employee Performance Expectations” select “Attendance Guidelines and Information” and then
“TY&E Attendance Guidelines Training Manual”. Along with other important information, the
manual outlines time off for assignments that are not mentioned specifically in the attendance
guidelines.

Local members of the BNSF transportation management team are specifically empowered to apply
these Guidelines considering all relevant information. Managers should never act in a rigid or
"wooden" manner, and in every case should use "common sense." We also invite and encourage
local union leaders to give their input in the application of these Guidelines in individual cases,
and, generally, to be "part of the process."

BNSF provides for and encourages each employee who knows in advance of a need to be off to
request a pre-approved layoff. However, pre-approved does not excuse the employee from
complying with attendance requirements. Those types of layoffs that count toward attendance, such
as layoff personal, will continue to count toward the employee's attendance record even if pre-
approved.

Il. Discipline handling (including progression and the applicable review period) for Attendance
Guidelines violations follows:

A. Progression

When an employee violates TYE Attendance Guidelines the following discipline matrix
applies. In accordance with BNSF’s Policy for Employee Performance Accountability,
where the Attendance Guidelines provide for an imposition of a Suspension, a supervisor
has the discretion to impose an Actual or Record Suspension.

Attendance Guideline Record Result

First violation 10 day suspension

Second violation 20 day suspension

Third violation Employee may be dismissed
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In addition to the discipline matrix above, dismissal may occur if an employee has either
(1) two active Attendance Guidelines violations and an active Level S violation, or (2)
five rule violations of any kind in a 12-month period (which may include any
combination of Standard, Serious and Attendance Guidelines violations).

B. Review Period

The TYE Attendance Guidelines review period is an “active” review period and requires
an employee work a period of time which exceeds a complete 12-month period without
another Attendance Guidelines discipline incident before the prior Attendance Guideline
violation is considered “inactive”. However, attendance violations will not be “cleared”
from an employee’s record

Example: Assume an employee commits an Attendance Guidelines
violation for the three month rolling period of February, March, and
April 2021 and receives a 10-day suspension. If the employee commits
an Attendance Guidelines violation for the three month rolling period of
February, March, April 2022, he/she did not work a period of time which
exceeded a complete 12-month period under the Attendance Guidelines
policy. As a result, the 10-day suspension of February, March, April
2021 remains “active.” As such, the discipline to be assessed for the
February, March, April 2022 Attendance Guidelines violation would be
a 20-day suspension.

By contrast, in the example above, assume that the second Attendance
Guidelines violation occurred not in February, March, April 2022, but
rather in the three month rolling period of March, April, May, 2022.
Under this scenario, the employee did work a period of time which
exceeded a complete 12-month period without an Attendance Guidelines
violation, and as a result, the 10-day suspension of February, March,
April 2021 is now “inactive”. As such, the proper discipline to be
assessed for the March, April, May 2022 violation would be a 10-day
suspension.
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L A S T

General Chairman, General Cormmmittee No. GO-386
Local Chairman, Minot, North Dakota
Local Chairman, Whitefish, Montana

General Director, Labor Relations

Director, Labor Relations

General Director, Train handling, Montana Division
Crew Manager, Montana Division

On April 25, 2005 the parties to this case signed an arbifration agreement in order

to resolve a dispute dealing with the allocation of vacation days at one location in the

Carrier’s Montana Division. The instant arbitrator was chosen by the parties to arbitrate

this case. An arbitration hearing was held on May 16, 2005 at the company’s corporate

offices of its labor relations’ department in Fort Worth, Texas.

The Issue for Arbitration

The parties agreed upon a statement of the question before the arbirrator when fhey

App. 107



Case 3:22-cv-00083-M Document 8 Filed 01/18/22 Page 112 of 195 PagelD 185

2

framed it as an Attachment “A” to the arbitration agreement. That Attachment "A" states

the following:

Uud(f_r-the prevailing past practice on the property, availability and agreement
provisions, are (the) Carrier’s vacation allocation numbers proper and reasonable?'

In its arguments before the arbitrator, and in its Brief, the company'’s
representative provides a slightly different version of a statement of the issue, apparently
upon further reflection after the arbitration agreement was signed. A review of the
company’s version of the issue does not persuade the arbitrator that it changes in any way
the task before the arbitrator in this case. The vacation allocation dispute at stake here is

not a company-wide problem albeit a ruling issued here may indeed be viewed by the

Fif I e e DS St

parties as having company-wide precedent sincé if will represent an interpretation of
language of the vacation agreement which applies to all members of the craft on this
Carrier’s property:- In re-stating the issue at the arbitration hearing the company’s
representative just put Attachment “A” in context by assignin g the vacation day allocation

dispute in this case to a given time and place.? That having been said there is no need to

cite if here for the record.

'See Arbitration A ereernent between (the) Burlington Northern Santa Fe Railwav and (the) United

Trensportation Union, April 25, 2005, This Agreement was signed by John Fitzgerald of the UTU and Kem
Parton of the BNSF. : . _

*That Ilocaiion is the Glasgow, Montana (road) terminal. There are other terminals within the
Jurisdiction of UTU General Committee GO-386 that also encountered vacation dav allocation problems
between the parties in 2005. But those issues were resolved at these terminals. The;c included a terminal at
Havre, Montana and two terminals at Deaver, Colorado.
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Aoreement Provisigns

On April 29, 1949 a vacation agreement was si gned between a coalition of
railroads in the U.S. and a number of different labor unicns. The railroads in the industry
party to that original agreement, and the various labor unions themselves also party to that
agreement, have undergone considerable re-organization since that time because of
merger activities on both sides. But the vacation agreement as framed in 1949 has been
passed down and its provisions dealing with this fringe benefit continue to apply to the
parties to this case in 2005. At issue here is the interpretation of Section 6 of the Vacation
Agreement.® This provision, cited here in pertinent part for the record, states the
following.

Section 6

Vacations shall be taken between January 1st and December 3 I st: however, it is

recognized that the exigencies of the service create practical difficulties in

providing \_xacatmns in all instances. Due regard, consistent with the requirements
of the service, shall be given to the preference of the employee in his seniority
order in the class of service in which engaged when granting vacations.

Representatives of the carriers and of the employees will cooperate in arranging

vacations periods, administering vacations and releasing employees when
requirements of the service wi'l permit...*

There is a provision in Article VIII, Section 2 of the national agreement of August

*UTU Exhibit 4 & BNSF Exhibit 1. Also Synthests of the Operating Vacation Agreement, revised
December, 1997 which does not change the language of Section 6 of the 1949 A greement. Henceforth, and
for the sake of brevity, when both sides provide the same document as an exhibit for the record the arbitrator
will reference either one side or the other and not both.

4 . : : :
The balance of this Section of the Vacation Agreement deals with how and when employees who are
on vacation will be paid and =0 on and is not an issue in this case. 2
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20, 2002 between the National Carriers” Conference Committee (NCCC), to which this
Carrier is a party, and the UTU calling for a continuation of a national wage and rules’
panel to “...obtain and share information, analyze problems and develop options to deal
with issues of common concern...”’ One of the issues of common concern listed under

this Article VIII is “vacation scheduling”.® The findings of such a panel are not binding

but recommendations by the panel are supposed to be used as a the .. basis for settlement

of the issues involved...”. This panel has not yet provided recornmendations on vacation
P YEtp

scheduling.” Had it done so there is a good possibility that the instant arbitration case

would not exist.?

According to the UTU there are also provisions in the parties’ crew consist

agreement that have application to this case. These are found in Article III, Section 1 (a)

*Pursuant to Arbitration Board No. 559 Award (May, 1996).

*UTU Exhibits 6-2 & 15-1 inter alia.

’As the general chairman of general committee GO-386 put it in a letter to the Carrier in November

of 2004: "...(a)s such, (this} issue is status quo until resolved by the Wage and Rules’ panel or (by)
negotiations...". UTU Exhibit 6-1.

*In the interim there are a number of arbitration Awards going back to 1990 and 1993 which are used
by the Carrier in this case as precedent in arguing its position. Despite that, and since the record before this

forum can stand en its own rmerits, there is sufficient evidence here to treat the instant case as sul generis.

Further, without having to totally subscribe to the arguments by the UTU on those two carlier Awards, this
forum can yet be appreciative of the logic of those arguments which state that if the Carrier was so convinced

of the precedential value of those earlier Awards, issued on a different Carrier involving a different union,

)

1990 (which conclusion guides that of the Award of 1993) then why did the Carrier agree, in 1992, that there

was need for a wage and rules’ panel to study and issue recommendations on the issue of vacation
scheduﬁng?
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of the UTU-BNSF Crew Consist Agreement effective May 20, 1993.° The pertinent

provisions of that agreement, cited by the UTU, are entered here for the record.

Article I, Section 1 (a)

Except as provided in paragraph (c) of this section, separate guaranteed conductor
and brakemen extra boards will protect all extra road service requirements.
Guaranteed yard extra will protect all extra year service requirements. This
agreement 1s infended to permit the establishment of combination road/yard extra
boards where such boards are not presently permitted. The Carrier shall maintain a
sufficient number of employees to permit reasonable lay-off privileges and to
protect the service including vacations and other extended vacancies.

Background

In 1996 the general chairman and the assistant general chairman of UTU general
comurnittee of adjustment GO-386 signed, along with the assistant vice president of labor
relations of the company, a letter of understanding to both supp]cfnent, and to replace, jt
appears as far as can be determined from the letter, the language found in Section 6 of the
1949 Vacation Agreement. This 1996 letter is cited here, in pertinent part, for the record.

November 20, 1996 Letter of Understanding

This refers to_ the all’ocations O.f vacations for the upcoming 1997 vacation year. It

was agreed that for Local Chairperson(s) who do not choose to schedule vacations

in accordance with guidelines provided in the 1949 National Vacation Agreement
the scheduling of vacations would be accomplished as follows:

1.In c;rt_'ler to determine the maximum number of employees the Carier will
be required to allow...to schedule for vacation in any given week, separate
by crafts (conductors, trainmen, and yardmen) where applicable, each

UTU Exhibit 17. In his Brief the union representative also cites an older Crew Consist Agresment
between the parties dated 1980. The exact status of that older Agreement has not besn clarified for this
forum.

A

e -
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location respounsible for preparing vacation schedules will determine the
total number of weeks of vacation due each separate craft, which number
will be divided by 52. This number will then be increased by 25%. After
application of the percentage factor, any fraction will be rounded off to the
next higher whole number. The local supervisor and Local Chairperson(s)

can mutually agree to a greater or lesser number, depending upon service
requirements during a particular period.

2. An employee will be assigned a vacation in the craft in which he
performed the preponderance of service for the first ten (10) months of the
previous year or by set date as decided by the Local Chairperson(s) in
accordance with current vacation agreement on property.

3. In addition to the number of Trainmen assi gned vacation in accordance
with the above, two (2) additional Trainmen will be allowed to be assigned
vacation during the last week of the calendar year. However, the designated
Carrier Officer and the Local Chairperson(s) may agree to allow more
Trainmen to be assigned vacation during the Christmas week based on the
manpower availability and the needs of the service.
The above will become the manner in which vacations will be scheduled for 1997.
The parties will meet during the month of September, 1997. If the parties agree
that this method of scheduling vacations is appropriate and successful, the
provisions of this letter of understanding will be put into Agreement form.

- The letter, signed in Albuquerque, New Mexico on November 20, 1996 had, as is
evident from reading it, four defining characteristics.'® First of all, the letter addressed
only the one substantive issue of allocation of vacations. Secondly, it stated that it applied
to the calendar year: 1997. Thirdly, the letter stated that local chairpersons who did not
choose to schedule vacations in accordance with the guidelines provided in the 1949

Vacation Agreement could follow those found of the 1996 letter. And lastly; the 1996

letter stated that if the parties found that experience under this letter to be “appropriate

°UTU Exhibit 5.
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and successful” then it would be put into “agreement form” and, apparently, assume the
status of a long term local agreement. The rest of the letter deals with details related to
formulae for allocating vacation days if the local chairpersons so chose in lieu of
following the provisions of Section 6 of the National Vacation Agreement.

According to the UTU there was not a problem prior to 1997 with vacation
allocation days -on those points on this Carrier’s property under the jurisdiction of
general committee GO-386. The allocations had always been made by applying the
language found in Section 6 of the 1949 Vacation Agreement. Vacation allocation days
were handled on the local level between local representatives of the UTU and local
management. According to the UTU, the “...Local Chairmen and the Local Can-ie;-
Officials would review the number of employees in the various crafts, conductor,
brakemen and yardmen, and the number of weeks of vacation to be assigned. Based on
the specific location, traffic and weeks involved, the two (2) parties invariably reached a
mutual understanding on how many employees in each of the various crafts could take-
vacation 1n any calendar week...”. According to the UTU, lthe local unioﬁ and
management representatives had “...intimate knowledge (of)...traffic patterns for their
territories as well as other conditions that would have to be considered in determining the
weekly allocation numbers...”. These other variables (conditions) included the weather,
seasonal traffic, spring breaks, hunting seasons and family concerns.

- After the 1996 letter of understanding was signed the procedures outlined in that

letter were used for 1997 and as far as can be determined they continued to be used up
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i through 2000 in scheduling vacation allocation days albeit the parties never exercised the
option‘ of “...officially extending...” the 1996 letter as the provisions of the letter itself
provided.

The problems started in 2001, according to the union, and deteriorated after that
‘ point. It became more and more difficult for the local representatives to come to a
meeting of minds on vacation allocation numbers. Delays set in, vacation schedules were
subsequently posted later, and the general chairman of GO-386 became more and more
|_ involved in the process. Céncur.renti'y, the UTU intimates that the decision—making
1 process-dealing with vacation alloeation-days started to. become.more cen tralized and
1 “...meore control in developing allocation numbers was vested in Carrier officials located

in either Fort Worth, Texas or Topeka, Kansas...” and the “...formula(s) used in 1997 -

| 2000 andforEonsideration of local conditions gave way to a centralized detérmination by
[ Carrier officials to essentially straight-line vacation (allocations)...”."" More to the point,
( according to the union, from 2001 through 2004 Glasgow, Montana vacation numbers
were increasingly dictated by central management of the company. It was this increasing
divergence between former local control, and the central izing of decision-making about

il vacation allocation days, culminating in 2005, which set the scene for the instant

[ arbitration case.

[ " Although this ought to be pretty self-evident definitions of certain recurring phrases in this ca

i provided by the union which are cited here in order to aveid any misuno‘crstandings. “Vacation allocati se,:ﬁm
defined as the “number of employees allowed to take vacation in each calendar week™, and “straipht Iinon °
allocations” means that the “same number of employees (are) allocated vacation for e;::h PE\ICnda% '\':feel:c”
(Union Brief @ p. 3). ) :
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Discussion

Although there were cor{fﬁmiﬁg problems iﬁ late 2004 at a number of locations on
the system with vacation allocations which included Denver, Colorado, and Havre and
Glasgow, Montana as noted earlier, the instant case centers on Glasgow at which location
the Carrier had, according to the UTU, for the prior preceding years “...reduced the
number of allocated vacation slots in each successive year..."."* From the very beginning
one of the arguments by the general chairman has been that in drawing up its "final offer"
for vacation allocations for 2005 at Glasgow the Cairier neglected to take into
consideration that 23 new conductors would graduate at Glasgow in January and
February of 2005, none of whom would be eligible for vacation in 2005, and that some
employees who were assigned fo extra boards and who were qualified engineers never
worked as conductors or brakemen. The thrust of these arguments is that because of
decisions by management on the allocation of forces it was not able to accommodate the
requests for given vacation slots by regularly assigned employees at Glasgow.

The Carrier does not deny that procedures related to the scheduling of vacations
had become more centralized in 2001 and thereafter. Put in its most succinct form one
Carner officer involved in this case states to the union thét the Carrier "...is not bound by

any past practice of scheduling vacations..." on the system.”* As a corollary the Carrier

PUTU Exhibit 7.1.
BUTU Exhibit 11-1.
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argues that it has endeavored to reduce high allocations during peak business time
periods. The Carrier also argues that what it does at one location in terms of vacation
scheduling is not only determined by the level of business and manning requirements at
that location but that there are interlocking issues to be taken into consideration with
other locations. The Carrier views this as a side-effect of more centralized planning
which it intimates is its right under Section 6 of the 1949 Vacation Agreement.
According to the Carrier, it has also been guided by precedent found in a number of
arbitration Awards issued off the Union Pacific in 1990 and 1993, respe;tivcly.“

As a factual matter the UTU and the Carrier were not able to agree upon the
vacation allocation numbers for 2005 at Glasgow, Montana. Proposals proffered by each
side was rejected by the other.”® A tentative vacation allocation schedule was drawn up by
the parties which was to be used at Glasgow "pending arbitration". That schedule is
outlined in UTU’s Brief to the arbitrator.'® Other arguments and issues pertinent to this

case, in addition to those cited here, will be addressed by the arbitrator in the Findings of

YBNSF Exhibits 2 & 3. See BLE vs UP ,Award 1 (1990: LaRocco) & BLE vs UP Award 1 (1993:
LaRoceo).

SUTU Exhibits 1 & 2.

¥UTU Submission @ pp. 8-10. Also BNSF Submission (@ p. 2. wherein the Director states the
following: "...the Carrier locked the allocations at what it considered ta be a reascnable distribution based
both on business needs and the stated preferences of the employees’ assigned to that roster. The Organization
required its members to schedule their vacations within this framework on the condition that the malter could
be arbitrated and adjustments made if a neutral party decided in favor of the Organization...". The Carrier
does not say this was its last final offer for 2003, but the UTU does. See UTU Submission @ p. 14 wherein
the General Chairman states: "...the General Chairman agreed (to) the last final offer made by BNSF for
vacation allocation nurnber would be utilized with the understanding that the dispute would be expeditiously
arbitrated...".
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this Award which follow.
Findings

This is a contract interpretation case. The moving party is the union. The union
must bear the burden of proof, therefore, in accordance with substantial evidence criteria,
that the company’s 2005 vacation allocation numbers on its Glasgow, Montana UTU
roster which are before the arbitrator under title of "...allocation numbers utilized pending
arbitration._." are improper and unreasonable.!” For arbitral purposes substantial evidence
has been defined as such “...relevant evidence as a reasonable mind might accept as
adequate to support a conclusion...".'*

A review of the records shows that the 1996 letter of understanding was applied to
the 1997 vacation allocation requests apparently with some success. According to the
union, the procedures outlined in that letter were applied on the local level at Glasgow,
Montana up through 2000. But there is no evidence that the parties to the agreement ever
met in “...the month of September, 199;7...” to convert that 1996 letter of understanding
into a long-term labor agreement, as noted. For whatever reasons, to which this arbitrator
is not privy, the provision directing the parties to meet in order to address the status of the

1996 letter was never implemented. The union does not deny this. Sirice this is so the

7 The burden of proof for a claim rests with the party filing the claim..." NRAB Third Division
25575. Also Second Division 5526, 6054; Fourth Division 3379, 3482; Public Law Board 3696, Award |
inter alia.

1¥See Consol. Ed. Co. vs Labor Board 305 U.S. 197, 229, Also NRAB Second Division 6419, 7492
8130; Public Law Board 7512, Award 4 inter alia.
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1996 letter is moot as evidence in this case. It has been moot as a contractual matter since
the first day of 1998. The 1996 letter can provide no guidance in resolving the merits of
the case here before the arbitrator. What that letter does do, however, is provide some
background information about how the instant case came up before the arbitrator in the
first place. As far as the record is concerned, the 1996 letter was the first tentative step
taken by the parties toward a more centralized approach to decision-making about the
allocation of vacation days. It was the first step in an arrangement which ended up being
applied in 2001 and @ereaﬁcr with respect to allocation of vacation days at various points
on the Carrier’s property, including Glasgow, Montana.

The general chairman of the S}TU writes, in 2005, that “...for decades the

_ determination of how many employees could be on vacation during any given calendar
week was made by mutual agreement and compromise by the local employee
rgpresentativgs and the local Carrier officials...”. According to the union this was
generally what happened up through 2000 but then things changed and decisions by the
company about vacation allocation days started to be made in Fort Worth and Topeka.
This might well be true. But there can also be no doubt, however, that the decision-
making process related te allocation of vacation days started to take on a slightly different
decision-making flavor on this Carrier’s property earlier than 2001. This is witnessed by
the 1996 letter of memorandum itself because it was not si gned by local union and
management officials. It was signed by a general chairman (and an assistant general

chainman) of the general committee and by an assistant vice president of the railroad.

App. 118



Case 3:22-cv-00083-M Document 8 Filed 01/18/22 Page 123 of 195 PagelD 196

13

These are not local officials. Decision-making with respect to the allocation of vacation
days started to be kicked upstairs in the authonity structures of the two sides some four
yrears before 2001. Agreed, the 1996 letter did state, albeit signed by high-ups, that the
guidelines in that letter applied to local chairpersons who were give the option not to

“ ..choose to schedule vacations in accordance with the guidelines provided in the 1949
Agreement...”. So while the content of the letter kept the decision-making on the local
level, albeit signed by higher-ups, it formally also did something else of considerable
importance. It relieved local level union representatives from following the guidelines of
the 1949 “_Vacation Agreement. Butitdid so in a very specific way. It gave them reprieve
for only one year. Given this fact, as well as the fact that nothing was done after 1996
with the letter by either side, perhaps the surprising thing is that exceptions to the 1949
Vacation Agreement were continued fqr another three years after 1997. As noted, the
1996 letter was never turned into an enduring local agreement.

So the company and general committee of adjustment GO-386 were not only
technically, but contractually back to Section 6 of the 1949 Agreement in 1998 and
thereafter and so were local labor and management irrespective of what was factually
happening from 1997 through 2000 on the local level at each different location on the
system.

Obviously if there had been no problems surfacing at the company’s locations
under the jurisdiction of general committee GO-386 in the first place, over these

“dJecades” described by the general chairman in 2003, then there would have beén no
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need for what turned out to be an aborted attempt in 1996 to provide local level people
with authority to by-pass the provisions of Section 6 of the 1949 Vacation Agreement in
the first place. The general chairman of the committee argues in his Submission before
the arbitrator that he became increasingly involved in settling vacation day allocation
issues after 2000. That could be. But as noted, he was already involved in doing that in
1996. And the very fact that he was becoming involved, and the reasons for this
involvement, pointed to increased centralization of decision-making with respect to the
vacation allocation question. The issue, of course, is how all this jibed with the
contractual language found in Section 6 of the 1949 Vacation Agrccmcnt.

Since the information of record in this case, provided by both sides, shows that
decisions about vacation allocation were becoming more centralized from the company’s
point of view it is obvious that the company started to place more emphasis on central
pia_nnmg factors in applying Section 6 of the. Vacatior_l Agreement such as seasonal
traffic, rather than what might be called local factors. According to the union these local |
factors included what organizational theorists would call exogenous variables such as the
weather, spring breaks and the timing of hunting seasons, all of which were
considerations that had been used by local labor and management in the past in posting
vacation schedules.

Is one approach (using centralizcd decision-making variables) or the other (using
local exogenous vanables) a more reasonable application of the language of Section 6 of

the Vacation Agrecment which speaks of the “...exigencies of the service...” and
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decisions about vacation allocation days which are “...consistent with the requirements of
the service...”? After all, the question posed to the arbitrator in this case is whether the
way the company calculated the 2005 vacation allocation roster at Glasgow, Montana, as
opposed to that proposed by the union, is the more reasonable in view of the language of
Section 6 of the Vacation Agreement.

In either event, what is clear is that the language of Section 6 of the Vacation
Agreement, as it currently stands, applies to all senit;ﬁty districts on this property and it
applies to all locations in those districts unless there are local agreements to the contrary
which this arbifrator has not been apprised of in this case.

There are reams of arbitral precedent supporting the view that labor arbitrators’
function in this industry is to interpret contractual language “...as written...”." Obviously,
most of the company’s seniority districts and locations in those districts represented by
this union, for whateve£ reason, have been able to come to a meeting of minds in applying
the language of Section 6 of the 1949 Vacation Agreement in a manner whereby both the
company zu-:td the employees who are members of the craft here have been, if not

‘optimally, one can assume minimally or sufficiently, accommodated. The general

chairman states in his arguments before the arbitrator that he worked hard in getting that

For an arbitrator in this industry to do othenwise would represent a misuse of jurisdictional
authority "...which is limited to the interpretation of collective bargaining contracts ‘as written”_.". NRAB
Fourth Division 4645; also Third Division 6695, 21459, 21697, 23135; Special Board of Adjustment 951
Award 408 inter alia. As early as 1968 First Division 21459 ruled that "...this Division limils its authority to
(the) ‘interpretation and application" of agreements "as written" which is a principle universally applicable to
a1l arbitral forums in the industry..".
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done in certain other locations in Montana and in Colorado under the Jurisdiction of the
committee where there were differences of view on the allocation issue and he
undoubtedly had considerable success. At least the general chairman found a workable
solution which is what skilled negotiators on either side of a union-management equation
are supposed to do if they are good at their metier. But the general chairman was not
successful at Glascow, Montana. The union’s members of this location appear to be of a
different mind-set. One way of looking at the issue in this case is whether that mind-set is
consistent with a proper interpretation of Section 6 of the 1949 Vacation Agreement or -
not?

1'1:16 use of prior experience, or “...prevailing past practice...”, in interpreting the
language of Section 6 of the Vacation Agreement on this propeity is a consideration that
cannot be taken lightly by the arbitrator in this case. On this point, prior practice in and of
itself cannot be a substitute for clear and unambiguous language of contract. Prior )
practice can serve to guide an arbitrator with respect to the meaning of the intent of the
language of contract if the latter fallsunder the"a&gis of ambigidus laniguages A review of
the langnage used by the parties in framing their intent in the Vacation Agreement fails to
persuade the arbitrator that this language is ambiguous or unclear. The straightforward
task here, therefore, is to interpret the language as written. Prior practice at Glasgow,
whatever it might have been, must bow to the logical requirements of this language as

written. Section 6 of the Vacation Agreement explicitly states that “...exigencies of the

service...” might create “ . practical difficulties in providing vacations in all instances...”.
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It is not possible to misconstrue the clear meaning of this language. It means that not ai]
employees will get the vacation slots they might wish depending on the “ __exigencies of
the service...”. Arbitrators are not permitted to give obscure and arcane meanings to
language which is clear and distinct. In his argument before this tribunal the general
chairman argues that the Carrier violated Section 6 of 'the Vacation Agrecmcnﬁ by failing
to follow historic past practices by not considering “...pertinent conditions and needs of
the employees...”. Pertinent conditions apparently refer to such exogenous factors, as
noted earlier, such as the weather, spring breaks and the timing of hunting seasons. That
such conditions be translated into employees’s needs under title of individual seif-interest
is not surpnising. But Section 6 explicitly states that employees’ views of their needs
might not always be honored which could result in "practical difficulties" for the
employees. Everyone involved in this case knows exactly what all this means. It means a
UTU represented employee at Glasgow might not always get the vacation slot they want.
And the language of Section 6 says that this might be the case in a straightforward way.
There is nothing in Section 6 of the 194§ Vacation Agreement which explicitly

addresses "pertinent conditions" and "needs of empldyees" per se although once again
there can be no doubt that these have been, and are, considerations taken under
advisemeént by both sides in allocating vacations both over the years and at the present

© time on this railroad. This is true because Section 6 also states that both sides " will
cooperate...".in, setting up vacation schedules. If both sides have been z;bie to come fo a

meeting of minds on how to apply the spirit, if not every detail, of the langnage of a
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provision such as Section 6 that is totally appropriate. And when they are successful they
do not need an arbitrator to issue rulings on exactly what the language of Section 6 of the

Vacation Agreement, "...as written..." means.

The general chairman argues b@forc the arbitrator that some locations under his
jurisdiction are cause for concern over this vacation question. But the fact of the matter is
that there are locations on this Carrier where members of this craft under the leadership
of the general chairman have been able to work out arrangements whereby the
“...exigencies of the service...” and whatever other local, exogenous concerns the roster
members have, are sufficiently in sync to provide minimal satisfaction to all concerned.?®
But this has not happened at Glasgow, Montana. Exactly why that is so is not completely

clear from the record in this case. But it does appear that the members of the craft at this

location may have a view of the privileges associated with seniority which cannot be

A rbitrators have his torically interpreted union contracts, with considerable success, under
“munimilistic” principles particularly in conjunction with clear-cut data found on seniority ros'tcrs. For
example, claims filed by employees who bump in accordance with seniority but who are refused a bump by
employers on grounds that they are not qualified to do the Job, which go to arbitration, will be sustained b
arbitrators if there is sufficient evidence that the employee filing the claim is minimally qualified to do ihcy'ob
to which he or she bumped. In the instant case, which represents a reverse scenario. the employer is obli c)d
to do no more, under the language of Section 6 of the Vacation Agreement | than to‘minimaliy grant vacagtion
choices in accordance with the "exigencies of service" while absolutely respecting seniority rights of members
of the roster. The employees at Glasgow appear to want "optimal” or “maximal" application of their vacation
rights under Section 6. The company cnly has to oblige them, as a pure contractual matter, “minimally". The
nnion argues that: *.. the degradation of vacation allocations had the effect of reversing thf: expected an:.i
anticipated access by members to preferred vacation weeks based upon their rtspecti\:c proportionate gain in
seniority”. There is nothing in Section 6 of the Vacation Agreement that optimally guarantees *...such
expected and anticipated access...to preferred vacation weeks..." albeit the Carrier has a minimal requirement
to try and accommodate these employees on basis of their seniority. The record in this case warrants
vonclusion that such minimums have been met at all locations in 2005 on the system for UTU seniority
rosters and locations. Whether such minimum has been met at Glasgow, Montana or not is why this
arbitration case exists.
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contractually accommodated by the language of Section 6 of the Vacation Agreement if
the langnage of that provision is applied stricto dicto. In his arguments the general
chairman places particular emphasis on expectations associated with "...proportionate
gain(s) in seniority...". Since this case is about Glasgow, Montana he must be talking
about the employees there.

Seniority does bring with it a cornucopia of benefits under a union confract.
Anyone who has ever studied the logic and structure of union contracts knows that
seniornity is not something in and of itself but is the prime mover and driver of an array of
benefits as a hub is to the spokes of a wheel. That this is so stems from the basic
philosophical notion that tenure on the job brings benefits to the job holder both as a
proprietary matter, as well as a reward for serving the employer long and faithfully. Al
good employers also know that as a practical and economic matter, a seasoned and
experienced employee with more than less seniority is a comrmodity to be both prized and
safeguarded. But the correlations between employees’ seniority rights, and an employer’s.
management rights, contractually, practically and economically, have always implied a
balancing act in union-management relations in order to keep an enterprise running
smoothly and effectively. Seniority rights do not exist in a vacuum. They take on
substance and content in accordance with the language of contract. Section 6 of the
Vacation Agreement does state that employees will be ... given preference...” in
“...serdority order in class of service...” when the employer is “...granting vacations. .”,

But Section 6 also goes on to state that the seniority preference will be applied with
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“...due regard, consistent with the requirements of service...”. Seniority provides an
employees a guaranteed place in the queue, all other things cited in the foregoing being
considered: It deesno more.-And it'does 6 less’
As a final matter, the union argues that the 1993 Crew Consist Agreement provides

support here for its contention that the company 1s violating Section 6 of the 1949
Vacation Agreement by the 2005 vacation schedule it has agreed to in 2005 at Glasgow,
“pending arbitration”. A review of the language of Article ITI, Section 1 (a) of the Crew
Consist Agreement fails to persuade the arbitrator that this argument has merit. Article [II
of that Agreement states that the company shall “.__maintain a sufficient number of
employees to permit reasonable lay-off privileges and to protect the service including
vacations...”. This language does not say that the company is required to keep thé extra
boards at staff levels to permit vacation schedules for regularly assigned employees if
such requested schedules are not consistent with the exi gencies of service.

A review of the full record in this case shows, in resume, that the arguments by the

UTU are based on what it views as flawed company policy related to the hiring, training,

and assigning of employees; on application of provisions from the Crew Consist
Agreement which it argues control the meaning and application of Section 6 of the 1949
Vacation Agreement; on the priority of local custom off the varjous railroad properties
now part of the BNSF system; on certain optimal privileges that the members of the craft
believe are associated with seniority; and on the flawed application of the language of

Section 6 of the 1949 Vacation Agreement under title of increasing centralization of
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, decision-making by the Carrier which is now using a straight-line method approach for
‘ vacation assignments.

Upc;n each of these points, within the context of the preceding discussion in these

Findings, the arbitrator concludes as follows.
l Nothing in the language of Section 6 of the 1949 Vacation Agreement warrants
1 conclusion that the Carrier must share hiring, training and employee assienment decision-
| making with the union in order to optimize vacation time choices by employees working
at Glasgow, Montana. Section 6 does say that the Carrier will cooperate with the union

‘ "...in arranging vacation periods..." but the langnage does not support the conclusion that
‘ this means also that the Carrier will cooperate with the union in arranging the workforce.
These conclusions are not novel. Under a union-management format an employer keeps
control of all areas of decision-making not given away in contract. Nothing in the
language of Section 6 takes away from the Carrier its managerial prerogatives to run the
{ railroad according to standard managerial principles, including those related to staffing. .
-1 Nor does the language of the Crew Consist Agreement infringe on this managerial _
right as this relates to vacations. In its arguments on this contractual matter the union
focuses on the language of Article III, Section 1 (a) of the 1993 Crew Consist Agreement
without concurrently coordinatiln g the interpretation of that language Wwith the language of
Section 6 of the 1949 Vacation Agreement which ;tates, once again, that there could be *
practical difficulties in providing vacations in all instances...". If the Crew Consist

Agreement is interpreted in the manner requested here by the union those "...practical
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difficulties..." would disappear and be eliminated. If they are eliminated then the

Iangnage found in Section 6 which speaks of practical difficuities would become, in
effect, meaningless. The arbitrator is in no position to conclude that the parties to the
1949 Vacation Agreement engaged in a meaningless exercise in framing the language to
that Agreement: -

Nextly, seniority does bring with it benefits under labor agreements as observed
earlier in more detail and such benefits are invariably spelled out in language of contract.
Section 6 of the 1949 Vacation Agreement honors the principle of seniority with respect
to vacation scheduling but it does not state that seniority alone guarantees any member of
the craft at Glasgow, Montana their first vacation choice. This forum can appreciate that
different locations associated with prior railroads as corporate entities may have had

traditions of interpreting Section 6 of the 1949 Vacation Agreement differently as the

general chairman argues. But this amounts to no more than local work cultures and if the

parties were happy with those arrangements the permissiveness of the Railway Labor Act,
under which all labor agreements in this industry are negotiated, permitted such
arrangements. When mergers take place those prior work arrangements are always subject

to adjustment as former railroads are integrated into larger and expanded corporate

entities. Resistance to such changes are often enough handled by third party binding

intervention wherein arbifrators are required, as has already been noted, to provide stricto

dicto interpretations in accordance with the language of labor agreements ", .as
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written....". That is exactly what is happening in the instant case.

Finally, the arbitrator has closely studied the union’s argument dealing with
allegations that the Carrier used a straight-line method in allocating vacation schedules in
2005 in Glasgow, Montana. Without applying specific statistical tests to the differences
Yetween the Carrier’s first proposal for 2005 at Glasgow with what it ended up agreeing
to "...pending arbitration...", which is still not what the union wanted at that location, it
does appear that the original proposal by the BNSF for 2005, had it been accepted in toto
by the union, might have approximated what the union calls a straight line method.
While, as noted, there is nothing in Section 6 of the 1949 Vacation Agreement which
does not permit the BNSF to go to a more centralized system of decision-making in
making proposals for vacation schedules, at the same time it does not unilaterally permit
the Carrier to simply impose just any vacation schedule on the employees since Section 6
explicitly states that both sides "...will Eooperate in arranging vacation periods...". A
review of the schedule currently in place at Glasgow, Montana "...pending arbitration..."
shows that it is the obvious result of compromises of the type that are required by both
the spirit and intent of Section 6 of the Vacation Agreement and that it does take into

consideration both central planning considerations as well as local variables bound to the
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Glasgow employees’s seniority rights.*
Ruling

The Ruling is in accordance with the Findings. The union has msufficiently bome
its burden of proof as moving party in this case in accordance with evidentiary.standards
normally used and applied in forums such as the instant one. The Question before the
arbitrator 1 answered in the affirmative. The vacation allocation to be finally posted for
the balance of 2005 at Glasgow, Montana shall be the Plan cited by the UTU in its Brief
to the arbitrator @ pp. 8-10 which for the 2005 calendar year, at least, appears to be whét
the Carrier has characterized as a "...reasonable distribution based both on business needs
and the stated preferences of the employees assigned to that roster. . ", which the UTU has
characterized as the BNSF’s last final offer, and which both sides have characterized ag
the vacation allocation numbers to be utilized at Glasgow, Montana in 2005 "pending
arbitration". The roster for 2006 and beyond shall be established under Section 6 of the
1949 Vacation Agreement in accordance with the rationale and conclusions outlined in
this Award until and unless Section 6 is amended, result of actions by_ the national wage

and rules panel under Article VIII, Section 2 of the August 20, 2002 national apreement

For the arbitrator to rule here that the use of a straight line method to calculate vacation schedulin
is, by definition, a violation of Section 6 would serve no practical purpose since the parties could argue :
interminably whether a given proposed schedule is the result of the use of such melthiod or not. More useful
using what actually happened at Glasgow in 2005 as a medel, are the negotiations which =nded up with a ,
vacation schedule like the one "pending arbitration” whereby one side or the other, or both engaged in
movement {rom their original proposal. Given the language of Section 6 of the Vacation A’grcemcnt such

nc_gotiations are required. Given that same language they are not required on the lccal level as the Ruling in
this casc states. !
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and/or uniess the Vacation Agreement is amended by negotiations between the parties.
Section 6 of the 194.9 Vacation Agreement requires the parties to negotiate

vacation schedules (the parties “...will cooperate in arranging vacation periods..."), but

there is nothing in the language of Section 6 that requires that such be done only on the

local level by the BNSF or the UTU albeit local level concerns by employees ought to be

reascnably accomodated in accordance with "...the requirements of service...".

Award

The Award is in accordance with the Ruling. Implementation of this Award shall
on the date of receipt of the Award by the parties. The Board and the arbitrator

hold jurisdiction over this A until it 1s implemented.
e L,
SN

Edward L. Suntrup, Arbitrator & Chair

Rl LA 'Q_\ NN M

Raﬁdy Luther, Carmrier Member J. D. Fitzgerald, Employee Member
General Director General Chairman
I abor Relations, BNSF UTU General Committee G0O-386

Dated: July 1. 2005
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DISSENT TO ARBITRATION AWARD
BETWEEN UNITED TRANSPORTATION UNION GO-386
AND BNSF AS RENDERED BY EDWARD L. SUNTRUP

In review of the findings and order of the Arbitral decision handed down by Arbitrator Edward
L. Suntrup, the Employee Member must respectfully dissent from that finding and order. -

While Arbitrator Suntrup relies upon the express language of the Vacation Agreement, Section §
he has, as v.:cll, compartmentalized the applicable schedule of Agreements, which includes the;
1949 Vacation Agreement (as amended) and the 1993 Crew Consist Agreement. Those

Agreements, as well as the other components that make up the “Schedule”, cannot be applied as
if each were in a vacuum.

Thc. val.-ious agreements compliment and influence each other as well as influencing the
application of each other. The neutral has chosen not to consider pertinent and presented

}I'J-Drtions of the Crew Consist Agreement that require BNSF to properly staff the respective extra
ists.

Further, the A:‘bitrator has chosen to disregard the historic practices and handling, choosing, to
compartmentalize and segregate the language of Section Six of the Vacation Agre;nlent W]jij[c
the Crew Consist and Vacation Agreements were negotiated separately, as were many i:.orﬁons
of the collective schedule, the historic practice and application of the Vacation Agreement should
most certainly have been given consideration and acknowledgement in rendering the decision

Based upon the narrow view as expressed in the decision the undersi gned must dissent to that
decision.

Respectfilly, C
N x
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AWARD NO. 1
. Case No. 1
PUBLIC LAW BOARD NO. 2991

PARTIES ) UNITED TRANSPORTATION UNION
TO
DISPUTE ) DETROIT, TOLEDO AND IRONTON RAILROAD COMPANY

STATEMENT OF CLAIM:

"Claim in favor of Brakeman D. Scott for all time lost (ten (10)
days' suspension plus day of investigation) and restoration of .
loss of any fringe benefits. Moreover that his record be cleared
of the following charge: '...for his responsibility for violation

of Rule O of the Rules and Regulations of the Operating Depart-
ment in that he performed service for this Carrier 11 days out of
70 between January 8, 1979 and April 10, 1979.'

FINDINGS:

This Board, upon consideration of the entire record and all of the evidence
finds that the parties are Carrier and Employee within the meaning of the Rail-
way Labor Act, as amended, and that this Board has jurisdiction over the dis-
pute involved herein. |

This dispute arises out of Carrier's imposition of a 10-day disciplinary sus-
pension against Claimant as a result of alleged excessive absenteeism, it being
charged by Carrier that Claimant, in violation of Rule "O" of the Rules and
Regulations of the Operating Department, had performed service for Carrier on
but 11 of 70 days between the period January 8, 1979 and April 10, 1979,

Rule "O" reads:

"Employes must make the Company's service their primary
business, attending to their duties during prescribed hours,
residing wherever required, and obeying instructions from
the proper authority in matters pertaining to their respec~
tive branches of the service. They must not absent them-
selves from duty, exchange duties with, or substitute others
in their place, without proper authority, nor engage in
other business without permission.

Acts of hostility, disloyalty, or disregard for the Company's
interest, will be sufficient cause for dismissal."

It is Carrier's position in this dispute that formal investigation into the
matter of Claimant's service shows there is sufficient evidence of record to sup-
port the conclusion that Claimant is guilty as charged. In particular, Carrier
points to the fact that when questioned concerning having performed service on
only 11 days during the period at issue, Claimant stated he was under the care

of a doctor, but acknowledged that he had not been under such doctor's care
EXHIBIT
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on all the days he had been off from work. Carrier argues that this number of
days represented 26 different dates, that is absences not attributed to sickness,
vacation, or rest days. It maintains that number of absences.was "clearly exces-
sive and more than sufficient to justify the charge."

Carrier also cites as pertinent to its contentions, and in defense of argu-
ments advanced by Petitioner that Claimant was sick on all the dates, that Claim-
ant had likewise acknowledged at the hearing that he had not requested a leave
of absence account sickness, nor had he applied to the Railroad Retirement Board
for sickness benefits. Carrier states the significance of its argument is neither a
leave of absence account sickness nor sickness benefits are granted unless
an employee furnishes a physician's statement to document a period of illness.

As concerns an argument made in appeal by Petitioner that Carrier cannot
properly assess discipline in the instant case on the basis Claimant was absent
with permission, Carrier argues that employee requests to mark off from service
are accomplished through direct contact with a crew dispatcher, who permit
employees to mark off based upon their knowledge of then existing service re-
quirements, but not upon their knowledge of an individual employee's overall
record of total absences. The Carrier maintains that the crew dispatcher's func-
tion is that of recording the availability and non-availability of employees, record-
ing mark offs and mark ups, and f{illing assignment vacancies in an impersonal
manner. The Carrier contends that while it may or may not be factual that a
crew dispatcher to whom Claimant marked off did not take exception to Claimant
requesting he be marked off, or ask him the reasons therefor, such does not
in any way restrict or preclude investigation and/or a disciplinary assessment
for excessive absenteeism in an abuse of the mark off privilege and in violation
of Rule "O". In this reagard, Carrier submits that it has assessed discipline
for excessive absenteeism in identical circumstances involving other employees.
Further, that as Claimant's attendance had been unacceptable for a period of
time preceding that at issue here, that warnings had been conveyed to him on
several occasions by supervisory personnel.

In further support of its position, Carrier directs attention to Awards of
Public Law Board No. 2315, involving not only the parties to this dispute, but
likewise the same Claimant as we have here in the case before this Board. That
Board upheld Carrier's right to require an employee who had marked off sick to

obtain a doctor's release upon returning to duty. Interestingly, in one claim,
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Claimant had marked offsick at 5:30 a.m. and wanted to mark up at 2:15 p.m.
the same date without the doctor's release that he had been told would be nec-
essary when he first marked off sick. Three other cases in that same docket
of cases concerned Claimant's continuing attempts on three succeeding days to
mark up without the required doctor's release. More importantly, Carrier
directs attention to Award No. 7 of Public Law Board No. 2549, involving the
parties to this dispute, but a different Claimant. The Carrier cites the Award
as having upheld Carrier's right to dismiss an employee for excessive absentee-
ism in violation of Rule "O" under what it asserts were "identical circumstances"
to those present in the instant dispute. Carrier urges that this Award be
trea.fed as precedential and controlling, maintaining that Petitioner "is doing no
more than 'shopping' for a more favorable award." Further, Carrier says that
by its arguments to this Board Petitioner "is in effect condoning absences and
seeking the Board's adoption of its position and theory so as to place the Carrier
in a posture whereby excessive absence can never be the subject of discipline."

Petitioner contends that imposition of discipline in’the instant dispute is un-
justified; that Claimant had permission to be off from work (a matter the Board
will more fully review herein). Petitioner also states, and the record supports,
that in calculating Claimant's "absenteeism" Carrier had apparently included
in the charge: assigned days of rest. The Petitioner makes the further, but
unsubstantiated assertion, the calculation included days. Claimant's assignments
were cancelled for lack of work and holidays. Petitioner also alleges, but with-
out support as to the total number of days cited, that Claimant was under the
direct care of both a dentist and a doctor for 46 days. In this regard, the
record as presented shows that during the period at issue Claimant had taken
a 15-day vacation, and that while on vacation he had seven teeth extracted. The
record also shows, according to a physician's statement introduced at the hearing
by Claimant, that he was "hospltalxzed and totally disabled from 3-17-79 thru
4-4-79 and under [a doctor's] care during this time." The doctor's statement
notwithstanding, Claimant's work record as introduced in Carrier's presentation
to this Board shows Claimant had performed service for the Carrier on April 3,
1979, or one day before the end of the 19-day period he was reportedly totally
disabled.

As concerns Claimant being off with permission, Petitioner asserts that when

employees such as Claimant desire to be off, they call in and ask to be "marked
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off", and that such requests are either granted or denied contingent upon the
number of extra employees that are available. Thus, Petitioner states the
propriety of Carrier's actions in disciplining Claimant hinges itself on the fol-
lowing questions:

"l. At what point in time does an employee's marking off
become excessive?

2. May the Carrier investigate employees and issue disci-
pline for marking off excessively while other employees
are permitted to mark off even more excessively without
penalty?

[ ' 3. May the Carrier discipline an employee without first giv-
' ing him a fair and impartial investigation?

4. May Claimants be held responsible for not performing
service on days that their assignments did not work be-
cause of assigned days off and of days the jobs were
otherwise cancelled?

5. Should Claimants be held responsible for not performing
service on assigned work days of their assignments in
view of the fact that THEY WERE GIVEN PERMISSION TO
MARK QFF?"

In arguments it advances as support for a desired Answer to its Question 1,

Petitioner makes reference to provisions of the applicable A greemént rule whith
stipulates employee trials shall be scheduled to begin within fifteen days from the
date of Carrier's first knowledge of those matters which are the subject of the
charge,or the charge shall become null and void. Petitioner contends that as
Carrier was not specific as to which days Claimant marked off excessively within
the time frame provided by this rule, that any discipline is improper. It also
submits (without conceding that an employee can be neld responsible for not
performing service when they are given permission to mark off, or without any

! further elaboration) that "the Board must determine at what point marking off
becomes excessive.!

With respect to its Question 2, Petitioner submits that the Carrier must apply
all rules to each employee in a like manner and without discrimination. It states
that records will show that many other employees marked off more excessively
than Claimant but were never charged with a rule violation. It does not name
those employees.

In regard to Question 3, and Claimantfs right to a fair and impartial investi-

gation, Petitioner maintains that to sustain the Carrier's action, this Board must
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find that the Carrier:

"l.  Conducted the investigation hearing in a fair and
impartial manner affording the claimants all rights
of which they are entitled.

2. Provide all creditable witnesses who have knowledge
of the facts under investigation.

3. After citing the rule(s) claimants are alleged to have
violated, the Carrier may then determine guilt only
after substantial (indicated guilt of claimant) evidence

is introduced by testimony of claimants and/or credit-
able witnesses. -

4. Has not abused managerial discretion or acted in an
arbitrary, capricious or discriminatory manner."

In connection with its above statement, Petitioner alleges Carrier has
attempted to place Claimant in a "Catch-22" situation, onenr,in which it asserts an
employee can never be sure if he is subjecting himself to discipline by marking
off even when his actions are "with the express approval of the Carrier.! As
concerns an alleged denial of due process, Petitioner submits there were no
witnesses present at the hearing; no evidence or testimony was introduced of
wrong doing on the part of Claimant; no documentation or records were produced;
and there was no admission of guilt by Claimant, but rather a denial of guilt by
Claimant. Petitioner further asserts that the only "information" contained in the
transcript of investigation which could be used by the Carrier to derive any im-
plication of guilt by Claimant is what it terms, "an affirmative statement by the
Hearing Officer" relative to Carrier records indicating that between the dates in
question Claimant had only performed service on a certain number of days. In

short, Petitioner contends Carrier acted in an arbitrary, capricious and discrim-
inatory manner in the handling of Claimant's investigation and
- discipline.

the assessment of

The Petitioner did not expound upon a desired Answer to its previously
stated Question 4, and it did not offer in evidence support for its contention
that on certain dates Claimant's assignment did not work because the jobs were
cancelled.

As to Question 5, Petitioner again states that the essence of its case is
that Carrier acquiesced in Claimant's absences or gave Claimant permission to be
absent because its crew dispatchers allowed Claimant to mark off. In this con-

nection, Petitioner states that numerous tribunals have "invariably held that a
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Carrier has the right to deny employees permission to mark off as long as that
discretion is not abused [and] when a Carrier gives an employee permission to
mark off, they cannot Properly discipline them for such absences."

As concerns the Carrier's citation of Award No. 7 of Public Law Board No.
2549 being a precedent or controlling Award in resolution of a dispute of a like
nature, Petitioner states that Award "is palpably erroneous and should be given
no consideration." It directs attention to the dissent it filed to that Award.

Finally, as concerns Claimant being in violation of Rule "O", Petitioner
offers a rather extensive examination of that Rule in support of its position
that Claimant's absences were not violative of that Rule, again placing particular
emphasis upon Claimant having been allowed to mark off with what it terms the
approval of "proper authority."

In consideration of the positions advanced by the parties it is first neces-~
sary this Board direct its attention to a further argument advanced by the Car-
rier at the Board's oral hearing of the dispute, that is, its contention Petitioner
has included in its presentation to the Board certain arguments which had not
previously been handled on the property. In this regard, examination of the
record shows that at an initial appeals hearing following the assessment of
discipline after the formal investigation, Petitioner had stated:

"The transcript of the investigation will be my appeal. This
contemplates that the 10 days be removed from his record and
he be paid for attending the investigation and all time lost."

A somewhat like position was apparently taken at the final, or highest ap-
peals level. A letter of final denial of the case on the property, written under
date of January 23, 1981, by Carrier's Manager Labor Relations to Petitioner reads:

"We have reviewed the transcripts of the investigation and
appeal and comments presented at our appeal discussion.

The record substantiates Brakeman Scott's excessive absen-
teeism during the period charged. His contentions that a
portion of such period should be excused because of alleged
medical difficulties is unacceptable. Even if such statements
were credited, his remaining absenteeism is more than suf-
ficient to justify the charge and the suspension assessed.

Consistent with the principles confirmed by Award No. 7 of
Public Law Board No. 2549, Mr. Scott was properly disci-
plined and his ten (10) day suspension will not be disturbed.

Your appeal is declined."
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In the light of the Carrier's protest, and the Board's careful review of
the documented handling of this case on the property, we are compelled to find
that certain of Carrier's contentions do in fact support dismissal of a number
of Petitioner's arguments. We do not find, for example, that the conduct of
Claimant's hearing was challenged in the manner here set forth by Petitioner
in an endeavor to have this Board sustain the claim on a basis Claimant had
been denied a fair and impartial hearing. We find no protest having been raised
relative to Carrier not calling any witnesses. There is also no objection on the
record to the matter of Claimant's work record being introduced into the hearing
record by the hearing officer. Nor is any assertion to be found that Claimant
was being cited for absenteeism in a discriminatory manner. Thus we are
obliged to dismiss that line of arguments which had not been previously advanced
on the property as groundless, for even if Petitioner's contentions regarding due
process were valid, which we do not find them be in any event, this Board has
no authority to go beyond the record as developed and made on the property.

The above findings notwithstanding, we will state for the record that as
concerns there being no witnesses present at the hearing, it is our opinion that
under the circumstances of record there was no need for witnesses to have been
present. Had there been a need or demand to clarify the data upon which the
charge was premised, or had there been a challenge as to the accuracy of the
data, then certainly it would have been necessary and appropriate for those
responsible for records keeping to have been called as witnesses. However,
absent a showing there was such a need, we believe the work record as intro- )
duced spoke for itself. The introduction of the work record, albeit by the .
hearing officer, also represented, contrary to Petitioner's contentions, ~docu-
mentation or evidence of Claimant's alleged wrong doing. We will also state
that even if the records were to show that Carrier was checking up on the
Claimant's attendance more precisely than on other employees that this, in it-
self, does not support the conclusion Carrier was acting unfairly toward Claim-
ant if, in fact, Carrier had adequate reason to want to review Claimant's
absences. After all, the purpose of the investigation was to review Claimant's
record of attendance. The disciplinary penalty had not been assessed until
after the Carrier had completed its in#estigation.

The record does show, however, that Petitioner had challenged at the
hearing Carrier having gone back more than 15 days from April 10 (the last
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date covered by the charge) to hold Claimant accountable for a violation of
Rule "O". It asserts this was in violation of Memorandum No. 9; that Carrier
could not go back more than fifteen days from it's first knowledge of Claim-
ant's absences. As concerns this contention, it is the Board's opinion that
Carrier may properly go beyond the referenced 15-day time constraint in
establishing a reasonable time frame within which to measure alleged excessive
absenteeism. In this same connection, as concerns a further complaint by
Petitioner that it is necessary each specific date of absence be set forth in a
trial notice, it is this Board's opinion that a reference to a specified period of
time is generally sufficient to apprise an employee of the nature and the par-
ameters of a charge of excessive absenteeism. Here, for example, after being
duly notified, both Claimant and his representative appeared at the hearing
prepared to defend Claimant against the charge, even to the extent of having
at hand for presentation both dentist and doctor attestations relative to Claim-
ant having been under their care on certain dates covered by the charge. It
is thus evident that they had no expressed difficulty in understanding the
specifics of the charge and the information needed to prepare a defense.

As concerns Petitioner's assertions and inferences as to Claimant not being
in violation of Rule "O" since the transcript of investigation does not show he
had admitted guilt to the charge, we do not find this to be a substantive argu-
ment. Few employees ever do admit guilt at a hearing. We also fail to compre-
hend the basis for Petitioner's conclusion that Claimant had expressly denied
guilt, Certainly, his response that he was under a doctor's care for a portion
of the time cannot be treated as an éxutright denial of guilt. We also do not
believe, as Petitioner has stated, that a finding of guilt "could only be based
on the answers given by Mr. Scott...and only then if those answers constituted
a confession of 'guilt'." Nor do we find, as Petitioner urges, that the question
of guilt revolves around but a statement by the hearing officer as to what the
Claimant's work record shows and a question to Claimant as to whether he had
a reason for only performing service on 1l of 70 days. The entire transcript,
all questions and answers, must be considered as part of any determination, be
it by the Carrier, Claimant, the Organization, or this Board.

In regard to Petitioner's protests about Carrier including days of sickness
as a part of the charge against Claimant, it is this Board's opinion that Carrier

had a right to investigate the basis or reason for Claimant's absences for all days
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he had not reported for work. Actually, under certain circumstances it has
been held under some arbitration awards that an employee whose genuinely poor
health requires excessive absences may be terminated from employment, let alone

suspended from service. As stated in one such arbitration award outside this
industry:

"At some point the employer must be able to terminate the
services of an employee who is unable to work more than
part time, for whatever reason. Efficiency and the ability
to compete can hardly be maintained if employees cannot be
depended upon to report for work with reasonable regular-
ity. Other arbitrators have so found, and this Arbitrator
has upheld terminations in several appropriate cases involv-
ing frequent and extended absences due to illness."

(48° LA 615, 618 - Arbitrator Edwin R. Teple)

And, in the words of another arbitrator:

"[Grievant's] attendance record is extremely bad. I am
satisfied that a great deal of his absence has been due to
illness, but no Company is obligated to retain in its em-
ploy a man who is prone to illness and accidents that he

is compelled to be absent as much as [Grievant] has been.
[W]hile genuine illness justifies occasional absences, where
an employee is so habitually ill or suffering from injury as
to make his services of no value to the Company, the
Company is under no obligation to retain him. No Plant
can operate profitably unless it can count upon fairly regu-
lar attendance of employees. Any situation which results
in or tends toward unprofitable operations is against the
best interest of not only the Company but of the employees
themselves. Employees who attend regularly have their
prospects of profitable employment jeopardized by such
conditions."

(9 LA 145 - Arbitrator Whitley P. McCoy)

In this industry, in National Railroad Adjustment Board Award No. 8564
of the Secot}d Division (Referee Vernon), it was held:

"They argue he can only be charged with being absent
without permission. They argue that under Rule 23 the
only absences that can count against claimant are those
for which he did not have permission. We disagree. It
is common and acceptable, unless expressly prohibited by
the contract, for a carrier to charge an employee with
excessive absences even where some of those absences
are excused such as absences due to illness. A carrier
in general has the right to expect reasonably regular
attendance by its employees. A carrier is not obligated
to keep in its employment an employee who cannot effect-
ively work more than part time."
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In Award No. 6 of Public Law Board No. 2565 (Referee McMurray), the
dismissal of an employee charged with "excessive absenteeism" was upheld,
the employee having been charged with being absent 11 days alleged sickness,
two days personal business, and 13 days no report, for a total of 26 days dur-
ing a 90-day period of time, and an additional charge that he had thereafter

been absent with no report for another 28 days. In its Findings the Board
held:

"Clearly a Carrier could not condone such a record and
operate in an efficient manner..."

As concerns the number of days Claimant was sick in relation to the total
number of days he was absent from work, although it is not possible to fix the
time of onset of his dental or physical problems, a reasonable assumption is that
Claimant's dental problems were disabling for about seven days. However, at
the time he was on vacation, and vacation days were not included as a part of
the charge. In any event, the record shows he was first examined by his
dentist one week after he had last performed service for the Carrier. Then,
it was a week later that he had seven teeth extracted. It was seven days after
the extractions that he returned to the dentist to have sutures removed. As
concerns a separate reported sickness, a physician's note states Claimant was
"hospitalized and totally disabled" for the period March 17, 1979 through April 4,
1979. There is nothing in the record to support the contention Claimant had
visited or been treated by either his dentist or his doctor prior to or after the
above stated periods of time. It would therefore have to be assumed that he
was able to work on the dates not covered by the two reports. Further, if
indeed Claimant's physical problems were impacting upon an ability to work, it
was incumbent upon him to have submitted to Carrier a request for a leave of
absence. His failure to request a leave or to produce added documentation
as to the reasons he was off militates against the Board absolving Claimant from
responsibility on the basis an inability to work was occasioned by a temporary
or extenuating physical impairment.

Addressing the Petitioner's comments that "the Board must determine at
what point marking off becomes excessive," it is our considered opinion that
absent agreed upon or recognized guidelines, the particular facts and circum-
stances of each given case dictate establishment of such point. A determination
must take into account such factors as the number of absences, the reasons for
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the absences, the amount of time involved, the burden such absences place on
the carrier and fellow employees, the prospects as to future absences, the
extent and circumstances to which the absences were excused, previous warn-
ings or discipline directed to improvement in atteandance at work, etc. It is
difficult to establish a fixed or generally accepted rule of thumb as to precisely
when the "excessive" absence point is reached. In Third Division, NRAB, Award
No. 22297 (Referee Yagoda) two days absence without permission was held to be
excessive. In Second Division, NRAB, Award No. 6706 (Referee Dolnick) it was
held the following constituted excessive absenteeism:

"Claimant was absent 28 days out of about 80 scheduled
working days in less than four months, or about 35% of
the time. That is excessive absenteeism under any ac-
ceptable definition. Even if he was excused on half of
the days, his absence record of 17.5% is also excessive."

In at least one instance that this Board is aware of, AMTRAK, in a well-
established company policy and practice, has determined that "excessive absen-
teeism" is five or more unexcused periods of lost time in a one-month period of
time. Under this AMTRAK policy, its employees who are found to be excessively
absent are subject to progressive disciplinary penalties, with a verbal warning be-
inggiven for a first offense and with dismissal from service being called for as
concerns a fifth offenée of excessive absenteeism. In the instant case, the Car-
rier has no such expressed policy, and apparently, as do the majority of Carriers,
considers each case on its own merit, as this Board is likewise doing in its review
of the total record.

Now, as to whether Claimant was placed in a "Catch-22" situation, subject-
ing himself to discipline by marking off with the express approval of the crew
dispatchers, and then being held accountable by the Carrier for his absences.

It is well settled that a Carrier has the right to make reasonable rules in the
furtherance of the orderly and efficient conduct of its business, so long as such
rules are not inconsistent with or in violation of the collectively bargained agree-
ments it has entered into with labor organizations. In this connection, it is
obvious that Carrier has a right to make reasonable rules and regulations re-
garding employee attendance at work. That there may have been considerable
laxity by previous supervisors in the enforcement of proper rules governing such -
a matter cannot be considered to mean or imply that Carrier had given up an

inherent managerial responsibility, and that it was prohibited from instituting

App. 143



Case 3:22-cv-00083-M Document 8 Filed 01/18/22 Page 148 of 195 PagelD 221

Award No. 1
PLB 2991 - 12 - Case No. 1

changes in the application and enforcement of rules and to take steps to hold
employees accountable for absences from work. Even absent explicit or implied
rules and regulations on the subject, it has many times been held that an em-
ployee has an obligation to report for work with a high degree of regularity.
It can hardly be said, therefore, because a more liberal or tolerant past policy
had permitted one to mark off with great frequency, that this represents
justifiable grounds for continued absences from work where, as here, there
was an announced change in policy and sufficient warning of an intent to monitor
mark offs as an element of absenteeism had been made known to Claimant,
Accordingly, after giving due consideration to the above as well as to all
the facts and circumstances of record, this Board is not persuaded that Carrier
acted in an unreasonable and unjustified manner in taking disciplinary action
against Claimant in an effort to place him on further notice that it will no longer
tolerate excessive absences from work, be they related to mark offs or to other
reasons.” In reaching this conclusion the Board has carefully considered the
role of the crew dispatchers in handling requests of employees to mark off. We
do not find, however, under the facts as related to this dispute, that by reason
of the crew dispatchers consenting to allow Claimant to mark off at his personal
request that Claimant had been caught unaware or that he had been placed in
an untenable situation. There was no entrapment. He had been duly warned
about his absences, but apparently elected to disregard such warnings. He did
so at his peril. Undoubtedly, Carrier could have ordered its crew dispatchers
to have denied Claimant the privilege of marking off, and absenting himself
from work. No doubt such action by the Carrier would have forced a showdown
and a dispute of another nature. However, it is apparent from reading the
record that Carrier did not want to handle the situation in that manner. In-
stead, it elected to make a good faith effort to continue a policy and practice
whereby employees who do regularly report for work are accorded reasonable
opportunities to mark off from work. As the Carrier had the right to make
this determination in an exercise of usual managerial functions, this Board is
not constrained to hold Carrier has acted in an arbitrary or capricious manner.
Moreover, since we have the same issue, the same parties, the same controlling
rules, and much the same it appears by the way of arguments being advanced
by the parties on but a new incident, we believe it only proper that the
doctrine of stare decisis should prevail. We shall therefore stand by the
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decision in Award No. 7 of Public Law Board No. 2549 as the conclusion reached
by that Board is reflective of our own views concerning the issue in dispute.
We will not unsettle what is already established, principally, that Carrier may
properly hold its employees accountable for execessive abuse of the mark off

privilege or what might otherwise be termed excessive absenteeism.

AWARD: ,
Claim denied.

(247 hox

Robert E. Peterson, Chairman
and Neutral Member

[= g
B. E. Bates, Carrier Member J. R. Wells, Jr., Organization Member

V) ;JJ enf A ﬂ_*-eu

Detroit, MI
Gatewer , 1983
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PUBLIC 1AW BOARD 2991
UNITED TRANSPORTATION UNION
vs
DETROIT, TOLEDO AND IRONTON RAILROAD COMPANY

EMPLOYEES DISSENT ~ AWARDS 1, 2, 3, 4, 5, and 6

Each of the cases involved in Awards 1 - 6 are identical
in principal and this dissent will serve to express the
employees feelings on each of the six awards.

Since its inception, the NRAB and Public Law Boards
have consistently ruled that an employee charged with a
rule violation should receive a fair and impartial invest-
igation at which time evidence should be presented which
supports a finding of guilt before discipline can be
properly administrated.

In each of the cases involved in Awards 1 - 6, the Carrier
failed on all accounts and the Neutral disregarded his respon-
sibility when he vindicated the Carrier's failure by issuing
Awards 1 - 6.

There are many failures on the part of the Carrier in
their handling of the cases leading to Awards 1 - 6 as well
as the Neutral's rationalization in these awards, but for the
sake of brevity the Employees will cover only the most import-
ant failures in this dissent.

The Investigation Transcripts will disclose that in
each of these investigations only three people attended.

Those three people were: (1) The Hearing Officer, (2) The

Claimant and (3) The Claimant's Representative.
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There were no witnesses present. There was no
documentation or records produced. There was no evidence
or testimony of wrong doing on the part of claimants intro-
duced. There was no admission of guilt by claimants and in
fact claimants denied guilt.

What then was used by the Carrier and UPHELD BY THE
NEUTRAL IN AWARDS 1 - 6 to find claimants guilty of a rule
violation and to issue a finding of guilt?

A through review of each of the transcripts will
reveal the following:

Case No. 1 --- Only two questions pertinent to the
charges were asked. The first question was not really a
question but was a statement by the Hearing Officer intro-
ducing evidence. The second question was a question asking
claimant of his familiarity of the rule which he was charged
of violating.

Case NO. 2 —-- Only two questions pertinent to the
charges were asked and they were the same as described for
case no. 1 above.

Case No. 3 --- The same proceedures were followed in
this case as was followed in Cases 1 and 2. For the record
let us look at the only evidence introduced by the Carrier
which was introduced by the Hearing Officer. This evidence
was introduced in the form of a question, as follows:

Q. Mr Toth, do you take exception to the Carrier's

record indicating you only worked 12 days out of
657? '
The above was the only "so called" evidence presented

by the Carrier and it was introduced by the Hearing Officer

=,

App. 147



Case 3:22-cv-00083-M Document 8 Filed 01/18/22 Page 152 of 195 PagelD 225

in the form of a question. In each of these investigations
the Carrier followed the same pattern.
Case No. 4 --- Carrier followed the same pattern.
Case No. 5 -~- Carrier followed the same pattern.

Case No. 6 --- Carrier followed the same pattern.

| When we examine each of the transcripts we find that
l not only did Claimants fail to receive a fair an impartial
{ investigation but also that no evidence of guilt of a rule
J violation was presented nor did Claimants answer any
question in a manner which could be considered as an
indication of guilt to a rule violation.

Since the Carrier asked only two pertinent guestions
in each of these investigations and one of these questions
referred only to claimants familiarity of the rule which
he was charged of violating, the finding of guilt must
have been based on the other question. 1In each case the
other question was similar to that referred to in Case No. 3
above. That question was introduced by the Hearing Officer

and consisted of a statement of fact of the Carrier's records,

which, incidentally, were never introduced.
Anyone can promptly observe that those questions referred
to are not questions at all but are affirmative statements

by the Hearing Officers, which violates the principles of

due process. As it turns out, these affirmative statements
rthese altfirmative statements

by the Hearing Officers, are the only possible information
contained in the Investigation Transcripts which could have

been used by the Carrier and the Neutral Member of Public

Law Board 2991 to derive any implication of guilt by Claimants.
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Where were the witnesses and/or documentation of facts

or records? None were produced. Only the self serving

affirmative statement of the Hearing Officer was introduced

and in each case even that statement was disputed by Claimants.

As for as the Merits of the case in Awards 1 - 6 --- are
concerned, the Organization finds Awards 1 - 6 particularly
odious. Although neither the Carrier nor the Neutral were
specific as to which portion of Rule "O", that in their
opinion, Claimants violated, an analysis of Rule "O" finds
the following as the only portion which pertains to an
employee absenting himself from duty.

Rule "O" ——ee- "They must not absent themselves from

~ duty, exchange duties with, or substitute others in

their place, WITHOUT PROPER AUTHORITY, nor engage in

other business without permission."

Did claimants absent themselves from duty WITHOUT PROPER

AUTHORITY? NO. Claimants did absent themselves from duty but

they did so WITH PERMISSION AND APPROVAL OF THE PROPER AUTHORITY.

How then did Claimants violate Rule "O". The answer is

simple. CLAIMANTS DID NOT VIOLATE RULE "O",

Finally, the Neutral attempts to justify the Carrier's
actions by himself introducing Awards from outside the Railroad
industry which denied petitioners. These awards were introduced
by the Neutral and not the Carrier. They were from outside the
Railroad industry. They quoted no rules or practices and in
fact the Neutral only quoted a single paragraph from the findings.
Not one of these quotes indicated that the employee was OFF

WITH THE PERMISSION OF THE PROPER AUTHORITY as was true in the

cases before this Board.
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The Carrier introduced only one Award from the Railroad
industry which was on point. That Award was issued by a new
Neutral serving on only his second Public Law Board ( his first
consisting of only five cases). The Neutral accepted this
Award as being controlling.

By contrast, the employees introduced several Awards
from the Railroad industry, issued by Neutrals with many,
many years of experience (such as Preston Moore, David Brown,
and Arthur T. Van Wart) which were exactly on point.

We will quote from Award No. 70 of Public Law Board
No. 2289 with Arthur T. Van Wart serving as Chairman.

"The Board further notes that Carrier at all times

has control of lay offs. A mark off requires permission.
Carrier cannot falsely plead that layoffs are "excessive"
if in fact it has control over such layoffs and permits
thereof. If men chose to mark off %“sick" and such is

not true then such mark off was fraudulently gained and
they do so at their peril. What constitutes an excessive
mark off is a fact best known to Carrier. However, if
"mark offs" be excessive then such is because such mark
offs took place with permission of Carrier. Carrier
cannot shift its responsibility to control "mark offs"

of regular men in light of its still existing commitment
to the extra man by reason of its bulletin."

The above is directly on point with the cases in Awards
1"6-

THIS NEUTRAL DID NOT EVEN COMMENT ON THE MANY "ON

POINT" AWARDS INTRODUCED BY THE ORGANIZATION.

The members of this Board and hopefully the members of

all such Boards are:

Firstly, interested in and are earnestly -working
toward a correct and proper interpretation (application)

2B
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of the Agreement Rules involved in each dispute
on which a decision is rendered, and -

Secondly, that such decisions may be uniform. This

will settle disputes rather thar individual claims

and/or grievances. Such action will greatly reduce

disputes between the carriers and employees and lead

to better and more stable labor relations.

Lastly, after all that has been said before, it is an
inescapable fact that Claimants, the same as many other
employees on this Railroad, marked off WITH PERMISSION AND

APPROVAL OF THE PROPER AUTHORITY. By doing so they VIOLATED

NO RULES. It was inexcusable for the Carrier to give
Claimants permission and approval to be off and then charge
Claimants with excessive absenteeism, followed by an improper
Investigation and then issue discipline. To apply discipline
equally could well result in a shut-down of the Railroad due

to a lack of employees.

It is incomprehensible that any NEUTRAL (?) could review

- the facts of this case as presented at the Board hearing and

to then sanction the Carrier's action by issuing Awards 1 -6.

THE EMPLOYEES DISSENT.

cﬁ' R. L etp,

J. R. Wells

Employee Member, Board 2991
Belleville, Mi.

May 11, 1983

—6=-
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NATIONAL RAILROAD ADJUSTMENT BOARD
Award Number 24398

THIRD DIVISION Docket Number MS-25208
Paul C. Carter, Referee

{Richard Fetzer

PARTIES TO DISPUTE: [
(rllincis Central Gulf Railroad Company

STATEMENT OF CLAIM: "This is to serve notice, as required by the rules of the
National Railroad Adjustment Board, or our intention to
file an ex parte submission on May 6, 1983 covering an unadjusted dispute between
former employee, Richard Petzer, and the Illinois Central Gulf Railrocad involving
the question of whether termination of Mr. Fetzer was the proper disciplinary
action taken for his alleged violation of ICG Operating Rules E and H and Train
Dispatcher's Rule 3. Specifically, Mr. Fetzer was charged with failing to
report information concerning the derailment of an ICG train on September 28,

1982.%

OPINTION OF BOARD:  The record shows that in the early morning of September 28,
1982, Illinois Central Gulf dispatch train GS-2 was moving
northbound from Geismar, Louisiana, via Baton Rouge, to St. Louls, Missouri,
with 84 loaded cars and 17 empties, pulled by three diesel, locomotives. While
proceeding through the town of Livingston, Louisiapa, at about 40 miles per
hour, the 16th through 58th cars derailed at about 5:05 &.M. 27 of the derailed
cars contained hazardous commodities. Fires broke out among the derailed cars,
and shortly thereafter explosions took place. 14 homes were destroyed or made
uninhabitable by the explosions and fires, and about 3,000 residents were
evacuated From their hoemes. The derailment and damage received wide media

coverage,

Numerous Federal and State agencies, in addition to the railroad,
were involved in containing the fires, explosions and contamination, and
investigating the cause of the accident. While devoting all necessary resources
to dealing with the derailment, the Carrier began its own investigation of the
cause of the accident. Members of the train crew were gquestioned by Ccmpany
officials and other agencies, as were numerous other persons, company employes
and non-employes. Eventually the direct cause of the derailment was found to
be a broken center pin on an empty gondola car, which permitted the rear truck -
and wheel assembly to come out from under the car and derail over a recently
broken joint in the track. A following tank car ran over the truck and wheel
assembly, and numerous following cars deralled and turned over. Other aspects,
such as alleged alcohol consumption by crew members, the presence of unauthorized
personnel in the locomotive cab, alleged excessive speed of the train, and a
worn air hose connection were thoroughly investigated.

On October 11, 1982, railroad clerk Janet Byrd, of the Baton Rouge
area, admitted to railroad officials that she was on the locomotive from Baton
Rouge to Livingston and at the controls of the locomotives when the derailment
occurred. Shortly thereafter, the company received information that clerk Byrd
had telephoned certain train dispatchers in Chicago shortly after the accident
and told them about her presence on the locomotive when the derailment occurred.

EXHIBIT
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The record shows that on September 28, 1982, Claifmant (Petitioner)
was on duty as a train dispatcher until 7:59 A.M. On October 2, 1982, he was
informed by another train dispatcher of Byrd's involvement. Claimant contends
that knowing of Byrd's reputation of unreliability and tendency to lie, he did
not believe the story and forgot about it. Om October 20, 1982, Carrier'’s
Director of Police and Special Services had an interview with Claimant. During
the interview, Claimant stated that two or three days alter the derailment
another train dispatcher told him about her conversation with Janet Byrd, who
had told the other dispatcher that she (Byrd) was at the controls of the traln
when the derailment occurred, and that later there was a conversation between
Claimant and Byrd about Byrd's involvement, and that on the same day he discussed
Byrd's call with other train dispatchers. In the statement given to Carrier's
Director of Police and Special Services, the following transpired:

"0. Do you feel that you should have discussed this matter with
any of your supervisors?

A. Ne I don'‘t because I did not believe the story to begin with and
I felt that I was doing the right thing. I am not going to go
repeating lies.”

Claimant was suspended from service on October 20, 1982, and on October
21, 1982, was given notice by Carrier's General Superintendent to attend a
formal investigation on October 22:

#. .. for the purpose of determining the facts and your
responsibility, if any, in connection with information you had
concerning the circumstances involving derailment of Train GS-2 at or
near Livingston at approximately 5:05 a.m., September 28, 1982; also
to determine if the facts known by you that were under investigation
were reported promptly; in addition, to determine if you concealed
these facts concerning this incident."

By agreement the investigation was postponed and conducted on November
2, 1982, a transcript of which has been made part of the record. The Claimant
appeared at the investigation scheduled for November 2, 1982, accompanied by
his father, a retired Carrier dispatcher, and also an attorney. Over strong
protest, the attorney was not permitted to participate in the investigation as
Claimant's representative, or to remain in the hearing room. His father was
permitted to represent him.

It is well settled that a Claimant's right to representation in an
on-property disciplinary hearing arises only from the provisions of the
collective bargaining agreement. See Carle vs. Conrail, U.S.D.C., Southern
District of New York (February 9, 1977) 94 LRRM 2719; Edwards vs. St. Louis-
San Francisco R.R., 361 P. 2d, 946, 954, 62 LRRM 2300, 2305-06 (7th Cir. 1966);
and Broady vs. Illinois Central R. Co. 191 F. 2d 73 (7th Circuit 1951) cert.
denied 342 U.S. 897, 72 5. Ct. 231, 9 L.Bd. 672 (1951). See also Third
Division Awards Nos. 15676, 21228, 18352, Fourth Division Award No. 3134.

The collective bargaining agreement is silent, and the Petiticner so
agrees, concerning the right of representation in on-property disciplinary
hearings. It has been stated repeatedly by awards of all Divisions of the
National Railroad Adjustment Board that Carrier's managerial rights are restricted
only to the extent that they are limited by the collective bargaining agreement.
In Third Division Award No. 10950, it was stated:

e e . - V-t
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*We thus proceed to a consideration of the claim on its merits. At
the outset the Employes advance the novel argument that Carrier has
not pointed to any rule or group of rules which permit the action
taken by the Carrier in this case. It is sufficient answer to say
that the burden is not on the Carrier to show that its action is
authorized by some provision of the Agreement. Rather the burden is
upon the complaining employes to show that the action taken violates
some part of the Agreement. ***®

In Pourth Division Award 733 it was held:

%, .. Consequently, in all matters that have not been limited by
agreement, the Carrier's aquthority remains unrestricted."”

In Second Division Award 3630:

"7t is a fundamental principle of the employer-employe relation that
the determination of the manner of conducting the business is vested
in the employer except as its power of decision has been surrendered
by agreement or is limited by law. Contractual surrender in whole or
in part of such basic attribute of the managerial function should
appear in c¢lear and unmistakable language.”

In Second Division Award 8352:

®*,.. The terms of a collective bargaining agreement do not establish
an emplovyer's rights, they Iimit them.*

In the absence of a contractual prevision permitting outside
representatives to attend on-property disciplinary hearings, the Carrier was
free to restrict the representation as was done. In the absence of an agreement
rule on the subject, this Board cannot find a vioclation of the Agreement. The
Carrier points out that under its policy, Claimant had three options: to be
represented by an officer of the Union; to be represented by a fellow dispatcher;
or to represent himself.

As to the merits of the dispute, Rule 3 of Rules for Train Dispatchers
reads:

*Rules Ffor Train Dispatchers

Rule 3. They must be familiar with all rules, special instructions,
bulletin orders, bulletin notices and general orders governing the
portion of the railroad they are dispatching and promptly report any
viclation thereof.

They must also promptly report any irregularities, neglect of duty,
disobedience or apparent Incompetence of which they have knowledge,
defects in engines, cars, tracks, signal and related equipment or
failure of trains to move at usual speed and other unusual occurrences
must be recorded and promptly reported.”
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*Operating Rules

Rule E. Employees must assist each other in cemplying with the rules
and special instructions. Any viclation of rules or special instructions
must be reported to their immediate supervisor."”

nfule H. Dishonesty, desertion From duty, insubordination, willful
neglect, gross carelessness, making false reports or statements,
concealing facts concerning matters under investigation, immoral
character or serious violation of the law, are prohibited.

Employes are forbidden to make unauthorized charges for service performed
in line of duty."”

In the investigation, the statement that Clainant had given to Carrier's
Director of Police and Special Services, on October 20, 1982, was read and
admitted without protest. Claimant admitted that on September 30 or October 1,
1982, he discussed the Byrd incident with other dispatchers; that he had a
conversation with Byrd on Wednesday night or Thursday morning, the l4th, and
admitted that he did not inform his supervisors of the information he had
received about Byrd, even though he did discuss it with other dispatchers.

On November 11, 1982, Claimant was notified of his dismissal from the
service for viclation of Train Dispatchers' Rule 3, and Operating Rules E and
H, Heretofore gquoted. There was substantial evidence in support of the charge
and to justify dismissal. The Claimant most certainly should have passed on to
his supervisors any information that he had received involving the serious
derailment. Whether he believed the information is Immaterial. As it eventually
turned out, the information that he had received was correct. Claimant's action
in not reporting the information to his supervisors amounted to disloyalty to
the Carrier. Any case involving disloyalty has always been considered extremely
serious, justifying dismissal. See N.R.L.B. vs. Local Union No. 1229, I.B.E.W.
(364 U.S. 464); also Third Division Awards Nos. 18363, 19811, 10930, 15932,
24761 and 24766.

The argument raised on behalf of Claimant that the rules involved
provide no penalty for violation, simply Is not persuasive. The Carrier has a
right to issue such rules as it sees fit for the government of its employes,
except to the extent limited by Agreement, and has the right to expect such
rules to be complied with. The complaint is alsc made that Rule H is ambiguous
in defining what constitutes "Information" and what "concealing” means. We
think that anyone gualified for the responsible position of train dispatcher
knows, or at least should know the meaning of ®"information® and "concealing® as
used in the rule.

For the reasons stated herein, the claim will be denied.

The record also shows that Claimant was dismissed for another
offense, handled under a separate investigation, which case was not timely
appealed on the property. This in itself would be proper grounds for dismissal
of our present dispute (MS-25208), but in view of the serious issues involved,
we have decided the case on its merits,
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FINDINGS: The Third Division of the Adjustment Board, upon the whole record and
+all the evidence, finds and holds: :
That the parties waived oral hearing;

That the Carrier and the Employes involved in this dispute are

respectively Carrier and Bmployes within the meaning of the Railway Labor Act,
as approved June 21, 1934;

That this Division of

the Adjustment Board has jurisdiction over the
dispute involved herein; and

That the Agreement was not violated.
A W A R D

Claim denied.

NATIONAL RAILROAD ADJUSTMENT BOARD
By Order of Third Division

ATTEST: . AV

Nancy J# ver - Executive Secretary

Dted at Chicago, Illinois, this 26th day of September 1984.
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_TATIONAL RATLRCAD ADSUSTIENT BOARD
' Award lumber 23133
TII2D DIVIZICY Docket liumber SG-2285

Martin P. Scheinman, Baferee

(Brotherhood of Railroad Signalmen
PARTIES TO DISPULES: ( ‘

—

(Southern Railway Company

STATIMENT OF CLADM: "Claim of
2ailroad

he General Commitiee of the Zrotharhood of
alzen on The Zouthern Railway Company 2t al.:

In behalf of System 3ignal Gang #l: Foreman R. L. Price; Leading
Signalman J. G. Taylor; Signalmen L. 3. Mills, J. Z. Hidel, S. M. Brown ard
Re Jo Burchfield; Assistant Signalmen R. W. Wiley and M. A. 3Zllery; for
thirty (3C) hours overtime each because they wers not allowed to work
December 1C, 1l and 12, 1977, when Carrier arbhitrarily changed their work
period while on the same project.” (Ceneral Cheirman file: 3R-17.
Carrier file: 3C-3C2)

OPILICN QF ZCARD: Pursuant to Rule § of the applicabls Sigralman's Agresment

vhe normazl work week for employes assigned to Signal
System Gangs consists of four 1C-hour days. During Fall, 1977, the work
schedule of System Signal Gang #1 consisted of eight ten-hour days with six
days off. This variance from the normal work week was properly established
by Carrier with the concurrence of the majority of the employes in the gang
pursuant to Rule 9(b)(1).

Effective December 6th, 1977, Carrier required the employes to
revert back to the normal work week. This change from an eight day work period
to a four day work period was without concurrence of the Organization or
the majority of the employes in the gang.

The Organization's central argument is that Carrierf’s action vio-
lated the Rule 9 of the Agreement. It claims that once an alternative work
reriod is established Carrier may not change the work period of the System
Gang unless requested in writing to do so by the General Chairman. In the
Organization's view, any changes after work pericds have been agreed to
whether they be fo the rormal work week or %o any other of the options listed
in Rule 9, can only bYe done upon written notice from the General Chairman,

EXHIBIT
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carrier, on the other hard, insists that the change in
work period was proper. It asserts that there is nothing in the Agree-
ment restricting it from reverting to the normal work week.

Resolution of the 1ssue raised here requires an interpretation
of Rule 9. It siates:

"Rule 9. (1) Zxcept as provided in paragraph (b) hereof,
the normal work week of employees assigned to System
Signal Gangs shall consist of four 10 hour days,

(o} At Carrisr's opiion, with concurrence of a majority
of employees assigned to tne System Signal Gang involved,
off days for employees of a System Signal Gang will be
accumulated according to one of the following choices
while working at a given work project.

(1) A fourteen day work period consisting of ten
working days of eight hours =ach and four days off,
or eight working days of ten hours each and six off *
days.

{2) A twenty-one day work period consisting of
fifteen working days of eight hours each and six
off days, or twelve working days of ten hours esch
and nire days off. .

(3) A twenty-eight day work period comsisting of
twenty working days of eight hours each and eight
days off, or sixteen working days of ten hours each
and twelve days off.

Thereafter, any change 1n the selection of the
work period by the employees while at such given
work project shall only be made by written notice
from the General Chairman. The Carrier shall not
be put to any additiomal expense because of a
change in the work periods; however, the Carrier
will make whole any employee who, when the gang
first commences operation, or an employee first
accepts assignment to a position on the System
Signal Gang, is required to observe off days
without having an opportunity to perform serve
ices on all of the workiag days in the work
period."
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The first paragraph of Rule 9 establishes the rormal work
week: "four 10 hour days". Paragrapn (b) states that Carrier, with <he
concurrence of the employes in the Gang, may provide for the accumulation
of off days. 9(b)(1) - 9(b){3) sets forth the possible alternate work
reriods - fourteen days, twenty-one days or twenty-eight days.

The fipal paragraph of Rule 3 addresses the issue of how the
employes might secure a change from one of the alternate work reriods
selected. While at the same work location any change on the selesction
cf the work vericd by the smployes requires written notice by the
Gereral Chairzan. That is, unlie =astablishing an alternate work
zaricd which required thez econcurrercs cf the majority of employes in
the gang, a change from such alternate period requires the General
Cheirman's involvement.. The employes in the gang may not on their
own petition the Carrier for a change. Only the General Chairmen may

speak for the employes.

Thus, the last parsgraph of Rule 9 addresses changes from
the alternate work period sought by the employes. It does not, in
any way, address the situation here - Carrier wanting a change from
an alterrate work pericd.

In sum, Rule $ cannot be construed as preventing or limiting
Carrier from changing from an altermate work period. Neither the
language of Rule 9 or any other language in the System Agreement can
be interpreted to preclude a change to the normal work week initiated
by Carrier.

Glven the absence of any specific restriction, Carrier was
free, under well established labor relations principles, to implement
the change back to the normal work week. The Organization's agreement
was not required. After all, it is axiomatic that Carrier retains all
mapagerial prerogatives not relinquished by the Rules Agreements. See
Avards 8218, 14869, 16458, 19596. Therefore, we will deny the claim
in its entirety.

FINDINGS: The Third Division of thé Adjustment Board, after giving the
parties to this dispute due notice of hearing thereon, and upon
the whole record and all the evidence, finds and holds:

That the Carrier and the Employes involved in this dispute are

respectively Carrier and Employes within the meaning of the Railway Labor
Act, as approved June 21, 1934;
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i
i

41}

That this Division of the sdjustment Board hes jurisdiction
over the dispute involved herein; and

That the Agreement was not violated.

A W A R D

Clzim denied,

DATICHAL FAILRCAD AZJUSTMAUT ZCARD

By Order of Third Divisicn

Zxecutive Secretary

Dated at Chicago, Illinois, this 15th day of Januwary 1981.
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SALVATORE MACEDONIO BNSF RAILWAY COMPANY
— Assistant Vice President P.O. Box 961030

RA/ILWAY i Ft. Worth, Texas 76161-0030
Labor Relations

2600 Lou Menk Drive

Ft. Worth, Texas 76131-2830
Phone (817) 352-2502

Fax (817) 352-7319

E-mail sam.macedonio@bnsf.com

January 17, 2022

Mr. Dennis R. Pierce

BLET National President

7061 East Pleasant Valley Road
Independence, Ohio 444131

VIA ELECTRONIC MAIL
Re: Re: Hi-Viz Attendance Policy Offer of Arbitration
Mr. Pierce,

I have reviewed the recent correspondence from your organization regarding the new Hi-Viz attendance
policy, as well as the public statements published by the unions about this matter. As you might expect,
we disagree that this matter involves a “unilateral change” or “major dispute,” and instead believe that it
is a straightforward minor dispute subject to the routine procedures for resolution under Section 3 of the
Railway Labor Act. To avoid any doubt, please note that BNSF stands ready to arbitrate, in the normal
course, any claims filed in connection with the Hi-Viz attendance policy. If you would like to discuss
further, please let me know.

Sincerely,

Salvatore Macedonio

Cc:  Rob Karov, BNSF Vice President Labor Relations
David Pryor, BNSF Senior General Attorney
Rob Cunningham, BLET General Chairperson
Troy Martin, BLET General Chairperson
Kent Psota, BLET General Chairperson
Jeff Thurman, BLET General Chairperson

EXHIBIT
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SALVATORE MACEDONIO BNSF RAILWAY COMPANY
L Assistant Vice President P.O. Box 961030

RAILWAY ; Ft. Worth, Texas 76161-0030
Labor Relations

2600 Lou Menk Drive

Ft. Worth, Texas 76131-2830
Phone (817) 352-2502

Fax (817) 352-7319

E-mail sam.macedonio@bnsf.com

January 17, 2022

Mr. Jeremy Ferguson
SMART-TD President

24950 Country Club Blvd Ste 340
North Olmsted, Ohio 44070-5333

VIA ELECTRONIC MAIL
Re: Hi-Viz Attendance Policy Offer of Arbitration
Mr. Ferguson,

I have reviewed the recent correspondence from your organization regarding the new Hi-Viz attendance
policy, as well as the public statements published by the unions about this matter. As you might expect,
we disagree that this matter involves a “unilateral change” or “major dispute,” and instead believe that it
is a straightforward minor dispute subject to the routine procedures for resolution under Section 3 of the
Railway Labor Act. To avoid any doubt, please note that BNSF stands ready to arbitrate, in the normal
course, any claims filed in connection with the Hi-Viz attendance policy. If you would like to discuss
further, please let me know.

Sincerely,

Salvatore Macedonio

Cc: Rob Karov, BNSF Vice President Labor Relations
David Pryor, BNSF Senior General Attorney
Scott Swiatek, SMART-TD General Chairperson
J. Mike LaPresta, SMART-TD General Chairperson
Johnny Martinez, Jr., SMART-TD General Chairperson
Justin Schrock, SMART-TD General Chairperson
Matthew Burkart, SMART-TD General Chairperson
Larry Miller, SMART-TD General Chairperson

S
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IN THE UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF TEXAS

BNSF RAILWAY COMPANY

Plaintiff,

V.

INTERNATIONAL ASSOCIATION OF
SHEET METAL, AIR, RAIL AND
TRANSPORTATION WORKERS —
TRANSPORTATION DIVISION,

Civil Action No. 3:22-CV-83-M

BROTHERHOOD OF LOCOMOTIVE
ENGINEERS AND TRAINMEN,

LN L LD LD L L LD LD L LR LN U LD LR LN LD

Defendants.

DECLARATION OF SALVATORE MACEDONIO

I, Salvatore Macedonio, hereby declare as follows:

1. I submit this declaration based on my personal knowledge and documents that
BNSF Railway Company (“BNSF”’) maintains in the regular course of business. The purpose of
this Declaration is to support BNSF’s motion for a preliminary injunction filed in the above-
captioned matter.

2. I am currently employed as Assistant Vice President, Labor Relations at BNSF. 1
have held this position for the past three years. I am responsible for managing all aspects of
labor relations with the Unions that represent BNSF’s “operating” employees, i.e., the
conductors and engineers who crew the trains. That includes engaging in collective bargaining

as well as managing arbitrations and other aspects of dispute resolution. I also assist with
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drafting employee policies and implementing policies and procedures concerning employee
conduct, discipline, and attendance.

3. I am familiar with the details of the current dispute between BNSF and the Unions
over BNSF’s implementation of the Hi Viz Attendance Policy. I have been involved in
communicating the attendance policy and responding to objections raised by the Unions and our
employees.

4. For over twenty years, BNSF has unilaterally imposed attendance policies without
bargaining with the Unions. In many cases, we did so without objection from the Unions. To the
extent the Unions have objected to previous changes in attendance policies, those objections
have been resolved through arbitration pursuant to Section 3 of the Railway Labor Act.

5. The specifics of BNSF’s long practice of implementing, modifying, and enforcing
attendance standards are addressed in detail in the declaration of my colleague Andrea Smith. I
have personally been involved in several instances of modifying attendance standards (and
related disciplinary procedures). My experience primarily has involved the Attendance
Guidelines (ATG), which BNSF unilaterally adopted in 2000 (replacing an earlier attendance
policy). The ATG is supplemented by related but separate processes, policies and guidelines,
such as the “low performance” process, which provides that even if an employee is technically in
compliance with the ATG, he or she can still be subject to discipline if the employee’s “starts”
are extraordinarily low compared to their peers. We have modified the ATG and these related
attendance processes, policies and guidelines several times during my tenure at BNSF, and in
each case have done so unilaterally.

6. For example, in 2019, BNSF added a new attendance standard for high-impact

days when it is particularly difficult to staff trains. An employee could be in compliance with the
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ATG and the related low performance process, but if they laid off on a majority of the 14
identified high-impact days—when employee availability has historically been very low and
affects our ability to staff train trains across the network—the employee could still be subject to
progressive discipline. BNSF implemented that attendance standard unilaterally.

7. Another recent example of unilateral changes in attendance management is our
handling of “4/2 work/rest pools,” which are groups of employees that staff trains on a rotating
basis with defined work and rest days. We created a new handling for these pools which
restricted layoffs (i.e. employee absences) to 2 weekdays and 1 weekend day per month, with
further restrictions on laying off in conjunction with an assigned rest day. We did so unilaterally
and without formal claims from the Unions.

8. On January 10, 2022, BNSF announced a new attendance program—the Hi Viz
program—to replace the ATG, effective February 1, 2022. The Hi Viz policy is intended to
replace the patchwork of unilaterally imposed policies and processes discussed above with one
comprehensive attendance program. In other words, Hi Viz is not so much a change to current
attendance standards as it is a codification and restatement of our existing standards. Employees
are not being asked to work more (or conversely, take less time off) than in the past. Rather, we
are simply making the various attendance rules more transparent and easy to apply.

9. Over the years, numerous employees have expressed that, under the ATG, it was
often difficult to know when exactly they would exceed the ATG “threshold” and thus be
potentially subject to discipline. They also complained that it was difficult or impossible to
project how much they would be working in future months, which further increased the

uncertainty as to whether or when an employee might be subject to discipline.
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10. As a result, BNSF developed Hi Viz—an attendance program assigning varying
“points” to different types of absences (weekday, weekend, high impact day, a missed call, etc.)
and triggering progressive discipline if an employee’s points go to zero. The program is “Hi
Viz” because it has a dashboard where employees can easily check their current point total and
see how particular events increased or decreased that total. In addition, the Hi Viz policy uses a
point system to address all of the different types of attendance policies (i.e., low performance
standards, high-impact days) under one program.

11.  Under Hi Viz, employees start with 30 points and are subject to point deductions
based on types of service and the day the event began. Unavailable time is measured in 24-hour
increments. Each time an employee exhausts his or her points—each time the employee’s
balance reaches or falls below zero—the employee is subject to discipline and the point total is
reset to 15. The progression of discipline is the same as under the previous attendance policy—
i.e., employees are subject to a 10-day suspension, 20-day suspension, and then dismissal. If an
employee remains discipline free for 24 months under Hi Viz, then the discipline progression is
reset. Following such a reset, the discipline issued for an infraction would accordingly be a 10-
day suspension. Ex. A.

12.  Hi Viz expands and refines a fundamental concept embedded in both ATG and hi
impact: assigning different values to absences based on historical levels of availability. ATG
assigns more “value‘ to unavailability on a weekend day versus a weekday. High impact assigns
more “value to unavailability on one of the 14 listed days, versus the rest of the calendar year.

13.  Under Hi Viz, an employee is awarded a Good Attendance Credit—adding four

points to the employee’s total—for any 14-day period the employee is available for work (with
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limited exceptions). The Good Attendance Credit was not available under the ATG or other
previous policies.

14.  Inresponse to BNSF’s announcement of the new attendance program, the Unions
have taken the position that the railroad is engaged in a so-called “unilateral change” of
agreements in violation of Section 2 Seventh of the RLA, which the Unions refer to as a “major
dispute.” The Unions have various objections, which they have set forth in letters requesting
strike authority. See Ex. B and Ex. C.

15. There is no merit to their objections. For example, the Unions claim that Hi Viz
hurts local union officers because those officers must, from time to time, layoff for “union
business,” such as representing employees at investigations. However, under the Hi Viz policy,
BNSF does not treat time marked off for union business any differently than it treated such time
under the ATG—employees do not lose points when they are unavailable due to legitimate union
business. Union officers who are, for example, laying off to assist in their co-workers’
disciplinary hearings are not penalized in any way for doing so.

16. To be sure, the Hi Viz policy does incorporate the Good Attendance Credit
described above, which employees cannot earn unless they have a 14-day period without an
unavailable event. The Unions argue that local officers’ need to layoff for union business could
preclude them from having 14-day periods without unavailable events, and thus make it more
difficult for them to earn back points via the Good Attendance Credit. But in this respect,
unavailability due to union business is treated the same as virtually all other forms of legitimate
leave, including personal leave, vacations, and FMLA. Employees are not penalized for using
any of these forms of leave; they just don’t earn credits when they do so. (The only exceptions

are limited to military leave and work-related leaves such as time off for engineer training.)
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Moreover, there is, once again, no practical difference in this respect between Hi Viz and the
ATG. The ATG had no good attendance credit at all, and so local officers have not lost some
mechanism that they once had for remedying attendance problems.

17.  Accordingly, the claim that local officers might or could be subject to discipline
under Hi Viz is entirely speculative. BNSF tested the application of Hi Viz on this point by
examining the five highest “union business” users in 2021, individuals whose layoffs for union
business ranged from 155 to 250 days. If Hi Viz had been applied to them, none would have
exhausted their points (and three of them would still have a perfect 30 points). Ex. D. The
Unions cannot point to a single local officer who would have been treated worse under Hi Viz
than under ATG.

18. Furthermore, and in any event, Hi Viz and ATG both incorporate another
safeguard on this point. Under ATG, BNSF routinely exercised discretion to avoid disciplining
local union officers who would otherwise have been deemed to be in violation of the attendance
policy. That remains the case under Hi Viz. If an employee who frequently engages in union
business uses all of his or her 30 points and is precluded from earning points back via the Good
Attendance Credit solely by his or her exercise of legitimate union business layoffs, BNSF
retains discretion to not assess penalties.

19.  Aside from arguing that the Hi Viz policy will negatively affect local union
officers, BLET also claims the policy “stands to take away any ability by the employees to avoid
working fatigued when they are routinely called without warning due to the complete lack of
reliable train lineups, thus creating the potential for an even more unsafe railroad operation.” Ex.

E.
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20.  That is not accurate, for several reasons. First and foremost, the Hi Viz policy is
fully compliant with the Railroad Safety Improvement Act (“RSIA”). The RSIA sets very
specific rest standards for railroad workers (including daily, weekly and monthly limits on hours
of service) and BNSF complies with all of them. The Hi Viz policy does not purport to alter any
of these standards.

21.  Beyond the RSIA, at least 41 train-service pools have earned rest or predictive
work schedules. Earned rest and predictive work schedules are ones in which employees have
more notice about when they will need to work and can accordingly better ensure they are rested
when they need to report for duty. In bargaining discussions with the Unions, BNSF has
regularly offered to implement more earned rest schedules, but the Unions have generally said
no.

22.  Moreover, and in any event, the Unions’ complaints about “fatigue” are not
supported by the data. The vast majority of train service employees do not work anywhere near
the hours of service limits set by the RSIA. There is no proof that employees are routinely
required to work when fatigued due to the requirements of service.

23. On January 11, 2022, SMART TD’s BNSF General Chairmen formally asked
their President, Jeremy Ferguson, to authorize strike authority over the February 1
implementation of Hi Viz. Ex. B.

24, On January 12, 2022, BLET President Dennis Pierce directed his BNSF General
Chairmen to poll their memberships to “withdraw service” (that is, strike) over the February 1

implementation of Hi Viz. Ex. E.
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25. On information and belief, the Unions have or will soon vote to authorize self-
help in response to the requests outlined above. Once a strike is authorized, the Unions’ practice
in these circumstances has been to initiate a strike without warning.

26. A strike could occur at any time prior to or after implementation of the new
attendance program on February 1, 2022. Indeed, BNSF has been hearing credible information
about self-help activity (such as a sick-out or slowdown) starting as early as January 26. This is,
no doubt, in direct response to the Unions’ unprecedented action in publicly calling for strike
authority. In all of my years of experience in railroad labor relations, I have never before seen
such an effort to foment employee anger and encourage use of self-help in response to a dispute
over the extent of the railroad’s contractual rights to manage attendance. By publicly calling for
strike authority, the Unions have created a real risk of immediate illegal activity, and have a
responsibility to put a stop to the problem they have created.

27. A strike (or form of self-help such as a slowdown or sickout) by the Unions
would threaten to inflict massive, immediate, and irreparable harm on BNSF and the members of
the public that depend on safe and effective rail transportation.

28. BNSF is the nation’s largest freight railroad by number of cars moved annually.
It has more than 30,000 employees and operates over more than 30,000 miles of track, in twenty-
eight different states, including Texas. BNSF serves thousands of industrial and commercial
customers, dozens of whom have no other access to rail transportation, and provides a crucial
link between a number of country’s other major freight carriers, which in turn transport cargo
throughout the United States and into Canada and Mexico. Any disruption of BNSF’s operations

would therefore have a serious impact on interstate and international commerce.
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29.  BNSF interchanges with all of the other Class I freight railroads in the United
States. Together, BNSF and these other major railroads move millions of cars containing freight
that is vital to the national economy and the health and safety of the American public. The
Department of Homeland Security has declared that this freight rail network is a “critical
infrastructure,” which is defined as “assets, systems, and networks, whether physical or virtual,
so vital to the United States that their incapacitation or destruction would have a debilitating
effect on security, national economic security, public health or safety, or any combination
thereof.” See 42 U.S.C. § 5195¢(e).

30.  BNSEF’s system relies on constant and timely movement of trains. Accordingly,
sudden disruptions resulting from lack of crews have devastating consequences. Delays
resulting from disruptions at isolated points on the BNSF network will quickly ripple across the
entire system, causing increasing congestion, missed connections, delays in delivery of freight as
required by shippers and their contracts with the railroads, and other disruptions that can take
days or weeks to remedy. As a result, BNSF will be deprived of its revenues, tracks, and
facilities, and will be unable to fulfill its “common carrier” obligations.

31.  Because BNSF provides transportation services rather than tangible products, it
has no way to generate a surplus inventory to carry it through the period of service disruptions
threatened by the Unions’ conduct. The lost opportunities for BNSF are, therefore, truly
irreparable. In addition, significant delays in shipments undermine BNSF’s relationships with its
customers, causing a loss of goodwill that may never be repaired, as future traffic moves to other
modes of transportation.

32.  In addition, because BNSF interchanges with the other major freight railroads,

disruptions at certain points on BNSF’s system will impact the other railroads, causing further
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delays and disruptions across the country in both freight and passenger rail. Congestion and
delays on BNSF’s lines directly affect, for example, commuter rail traffic in and around Chicago.
Such delays also impact Amtrak.

33. The ripple effects of delays in BNSF’s network also cause substantial and
irreparable harm to its customers and the public at large. Many manufacturers served by BNSF
rely on “just-in-time” delivery of parts and supplies, and so would be forced to idle their plants if
service is disrupted. If there is a disruption in BNSF’s services, power plants across the country
would quickly run low on coal, risking disruption of electrical service to millions of people. The
same is true with respect to city water suppliers that depend on timely delivery by rail of
chemicals for water treatment.

34. The supply chain in the United States is already strained. Even a short term
shutdown of the BNSF rail network in the next few weeks would risk significant disruption in
delivery of consumer goods, food, and fuel for millions of Americans.

35.  Moreover, rail is the safest form of surface transportation. With respect to
fatalities, railroads are roughly 8 times safer than trucking measured on a ton-mile-moved basis.
And with respect to serious hazardous-material releases, a truck is roughly five times more likely
to be involved in such an incident on a ton-mile-moved basis. To the extent this dispute causes
service disruptions and shippers shift some portion of rail traffic to truck alternatives, public
safety would decrease based on such changes in the mode of transportation.

36.  Accordingly, the threatened disruptions risk interference with the nationwide
transportation in interstate commerce of freight and personnel essential to the public health and

safety, and the nation’s economic health, thereby inflicting irreparable harm on BNSF, its
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employees, shippers and commuters, other railroads and their employees and shippers, and the

public generally.

37. In short, a strike by the Unions would irreparably injure both the carrier and its

employees, as well as the public generally, by interfering with the interstate commerce of
passengers, mail, military personnel and material, food, fuel, and other freight and personnel
essential to the public health and safety.

38. Because of the scope of BNSF’s operations, even a partial or temporary

shutdown would have a drastic impact on large segments of the public and the national economy

Thus, any strike or other self-help has the potential to interfere with the nationwide
transportation in interstate and international commerce.

39. Whereas allowing the Unions to engage in self-help could and would irreparably

harm BNSF and others, granting the injunctive relief requested would not injure them. It would
simply require the Unions to arbitrate this dispute, as the RLA mandates.

40.  For all of these reasons, BNSF needs immediate judicial relief to stop self-help
activity pending a hearing on the merits of this case.

* * * *

I declare under penalty of perjury that the foregoing is true and correct.

Executed on January 18, 2022.

alv ore Macedomo
Assistant V.P., LabogRelations
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System General Notice

Effective February 1, 2022

BNSF System General Notice No. 46 (TY&E Failure to Take Notification) 156 (TYE Earned Rest),
208 (Guidelines for TYE and Yardmaster Attendance) and 223 (TY&E Time Off) are canceled.
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BNSF Hi-Viz Guidelines for TYE and Yardmasters
Hi-Viz Guidelines is a tally system that:
e Sets a clear standard for full-time employment

e Allows employees to easily, accurately, and contemporaneously determine where they
stand in comparison to BNSF’s attendance standard

e Provides employees with an opportunity to improve their standing through
regular/steady attendance

1. Assessment of Points

Subject to the Point Schedule below, employees begin with 30 points and points are deducted
for various incidents of non-attendance including both full and/or partial day absences.

a) Point deductions are determined based on the type of service the employee is in at the
time of the unavailable event.

b) Unavailable time is associated with the day the event began.
¢) Unavailable time is measured in 24-hour increments.
d) High Impact Day (HID) point values apply if:

e For unassigned service: The unavailable event occurs on the day of the HID, or the
unavailable event occurs prior to the HID and employee is not marked up by 0600 on
the HID.

e For assigned service: The employee misses their assigned shift on the HID.

e) Any unavailable event that immediately (not separated by a work event) precedes or
follows a VAC, PLD, UNB, SRS, FML, CLD event will be charged an additional 2 points for

Unassigned Service and an additional 3 points for Assigned Service regardless of day of
week. This is referred to a Conjunction Penalty.

EXHIBIT
A 1
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e EMC/LOC/NOS are the exception; they will continue to be charged according to
Point Schedule

f) Handling results each time the employee exhausts their points.
g) Each employee has electronic access to their point record.
e Any addition or deduction in points is reflected in this record.

Point Schedule

Unassigned Service Assigned Service
Incident Point Value Point Value
M-TH FR-5A suU HID MO-5U HID
MOS (Mo Show) -20 -20 -20 -25 -20 -25
EMC (Missed Call) / LOC (Layoff on Call) -15 -15 -15 -20 -15 -20
Unavailable Event -2 -4 -3 -7 -7 -10

Unavailable Events include: LOS (Sick), LOP (Personal Business), SIF (Sickness in Family),
FEM (Family Emergency), LOF (Fatigue), LXU (Failure to take Motification), LFT (Failure to Tie Up},
LOA (Layoff Active Board / Away Terminal or After Start of Shift), LOD (Layoff Dressed & Ready to Work)

2. Good Attendance Credits

a) An employee is awarded a Good Attendance Credit — worth 4 points — for any 14-day
period they work without an unavailable event and in which they are not otherwise
absent from work. Example: An employee remains available between March 1 and
March 14, they will receive a Good Attendance Credit on March 15. If they continue to
remain available between March 15 through March 28, they would earn another credit
on March 29.

b) Good Attendance Credits are earned for any 14-day period if the employee:
i.  Has no Unavailable events, NOS, EMC, or LOC.

ii.  Has not otherwise been absent for any reason, apart from:
Training/Rules (CBT/RUL/LAH/ERC/DRT/CRN)
LET (Engineer Training)
LIT (working lite Duty)
Company business (LCB)
Military Leave/NGD with supporting LES and/or orders
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iii.  Has no absences/leave other than those listed in 2.b.ii
(e.g. does not have DIF, FML/PFM, FUR, LAM, LOJ, MED, MEV, LOI, HFS, LAB, R79,
PLD, SUA/SUT, UNB, VAC, etc.).
iv.  Has no bump board time > 2 hours after taking notification.
c) An employee’s point total cannot be greater than 30.

3. Discipline (10-day, 20-day and Dismissal)

a) The first 2 times an employee exhausts their points (balance reaches or falls below zero),
they are subject to discipline.

b) The third time an employee exhausts their points, they are subject to Dismissal.
c) Following 10-day and 20-day discipline, the employee’s point total will be reset at 15.

d) If an employee remains Hi-Viz discipline free for 24 months, then Hi-Viz progression is reset.
Therefore, the next infraction will be a 10-day suspension.

e) Maintaining a positive point balance does not preclude the company from challenging an
employee’s full-time status requirement based on another reasonable standard.

4. Initial Placement in Discipline Process

Employees with active discipline for BNSF Attendance Guidelines at the time of the cut-over to
the new Hi-Viz Guidelines will be considered to have already received the equivalent Discipline
Step.

Hi-Viz Guidelines are not intended to assess points for use of any legally protected leaves such
as FMLA (Family and Medical Leave Act) or other leave of absences that are properly certified
and/or documented. But as noted above, there are only 6 types of absence that allow for the

good attendance credit referenced in Section 2 above.

BNSF leadership should consider all relevant information when using the Guidelines. In every
case, they should apply the Guidelines with consistency and common sense.

NOTE: Being unaware of your point total is not an excuse for exhausting your points.
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TYE Time Off
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Table of Contents

A. Laying Off on Call

B. Emergency Lay Off

C. Bereavement Leave and DIF Layoff Codes
D. Pre-Approved Lay Off System

E. Lay Off Process for Military Personnel

F. Jury Duty

G. Lay Off Fatigue

H. Lay Off/Mark Up for Outlying Assignments
I. High-Impact Days

J. Failure to Take Notification

A. Laying Off on Call

Employees MUST NOT lay off on call. For employees in planner-activated pools, a layoff while
on the active board will be considered as laying off on call.

B. Emergency Lay Off

Lay off code “FEM,” Family Emergency, is defined as a lay off code for an emergency involving
an employee or their family. An “emergency” under this code is an unforeseen circumstance
that requires immediate action and is of such seriousness and magnitude that the employee
must immediately absent themself from duty and no other layoff code governs the situation,
e.g. DIF, LOS, SIF, etc. Employees must use the layoff code that most appropriately describes
the reason for the absence and may not use “FEM” as an excuse to be absent from duty for
reasons other than those that can accurately be described as an emergency. Use of code “FEM”
will be closely monitored.

Once granted authorization for layoff code “FEM,” the employee must contact their supervisor
within 24 hours to provide reason for the FEM. Misuse will result in corrective action against
the offender and review of the code “FEM” as an unrestricted emergency code.
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C. Bereavement Leave and DIF Layoff Codes

Train, yard and engine employees who unfortunately suffer the loss of a family member
covered by Bereavement Pay agreements can use the layoff code DIF (Death in Family) in the
Workforce System to mark off. Employees will be automatically marked up from DIF at the
expiration of the approved time off.

Family members who are covered by all the Bereavement Pay agreements include brother,
sister, parent, child (including a legally adopted child), spouse and spouse’s parents. Based on
the location and craft of the employee's current assignment, additional family members
covered may include grandchildren, half and stepbrothers, sisters and stepchildren. Refer to the
agreement covering the employee’s area or visit the Labor Relations' website under the TYE
Payroll Services link.

The Bereavement Pay agreements provide for 3-day’s pay at the agreed to pay rate. The
employee need not have stood for work on 1 or more of the days to receive payment, and all 3
days qualified for bereavement pay will not count as an absence under the Hi-Viz Guidelines.

Employees claiming bereavement leave should use CA Code 05 on a special claim and send the
obituary notice with the special claim ticket number to TYE Payroll Services via email at
FINDLTYEBereavementPay@BNSF.com or fax to 785-676-5186 or 8-676-5186.

BNSF understands a person may lose a family member not covered by the Bereavement Pay
agreements. The DIF code should not be used in these cases, but the code FEM (Family
Emergency) is available for immediate layoffs. Documentation must be maintained that
explains the absence in the event the employee is required to provide the information to their
supervisor. The supervisor may also help schedule additional time off through use of alternate
codes such as LOP (Layoff Personal), PLD (Personal Leave Day), or a Leave of Absence if
applicable.

Employees who lay off DIF, but do not send the supporting documentation to TYE Payroll
Services will be considered unavailable for duty and handled in accordance with the Hi-Viz
Guidelines.

D. Pre-Approved Lay Off System

The following enhancements have been made to the pre-approved lay off system. The
supervisor should be contacted if there are any questions.

App. 178



Case 3:22-cv-00083-M Document 8 Filed 01/18/22 Page 183 of 195 PagelD 256
V=747 b
A ——

RA/ILWAY

System General Notice

e In the 30-day period between day 90 and day 60, BNSF will accept and hold all requests
for PLD and SDV only. On the 60th day prior to the layoff date TSS will distribute the
allocation of days according to seniority.

e Requests 60 days in advance and less, employees can be approved for up to four unpaid
personal days (identified by layoff code LOP). Employees are still able to request all of
their PLD and SDV days. When calculating LOP days, any portion of a calendar day is
considered one day.

e Once approved, individuals can move an LOP, SDV, or PLD up or back one calendar day.
The employee can request this change of start day within 48 hours of requested start
time.

e Employees may request a single day of vacation or a personal leave day between 60 and
90 days in advance of the day it would be taken. For example, on September 8, an
employee could request a day off that he/she plans to take November 7. The employee
will be able to check if the request has been approved 60 days in advance or at 0001
September 9. Employees can request as many vacation or personal leave days they have
currently available to them.

Bidding process and sliding process

Employees can enter a pre-approval layoff request for a single day or multiple days. If a
multiple day request is entered, the request cannot be submitted until the whole request is
within the request window. None of the days will be considered for approval until the entire
request is within the approval window as the program will not address (approve/deny) until of
the last calendar day of the multi-day request.

Employees desiring high demand days off are encouraged to enter their requests one day at a
time so that each day will be considered as it reaches the approval date. For example, an
employee makes a three-day request for PLD. All 3 days have to be within the 90-day window
before the request can be entered into the system.

At 60 days prior to day one of the request, the first day of the request will not be considered for
approval because portions of a three-day request cannot be approved. All 3 days of the request
must be within the 60-day window for any of it to be considered Entering single days at a time
eliminates the possibility of an allocation being full before a multiple day request will be taken
into consideration.

Assigned employees cannot slide their requests as they already have assigned rest days. The
slide function was designed for unassigned service where start times are not known in advance.
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E. Lay Off Process for Military Personnel

Two distinct lay off codes have been established which apply to military service. It is important
to use the appropriate lay off code to distinguish between these two types of military service,
as these codes ultimately drive benefit and pay eligibility.

NGD = This code should be used only for National Guard, Drill, Training or State Emergencies.
Note: NGD leaves greater than 10 days must be covered by a leave of absence.

MLV = This code should be used for all other military service including:

Global War on Terror (Operation Iragi Freedom, Operation Noble Eagle and Operation Enduring
Freedom), enlistment into the military, or any other military service or training (other than
National Guard).

Note: Military leaves greater than 10 days must be covered by a leave of absence.

Benefit Coverage

Employees who wish to retain coverage under the BNSF program while on leave will continue
to pay the monthly contribution. Contribution will be taken out of any make whole payments
received from BNSF while on leave. Otherwise, these contributions are required to be caught
up upon return.

Compensation

Employees should send paperwork supporting Military Pay claims and any questions regarding
pay for Military leaves to FINDLTYEMilitary@BNSF.com.

Note: Employees who wish to earn Good Attendance Credit must submit their LES or training
documentation no later than 60 calendar days after their return to work from leave.

F. Jury Duty

BNSF and the Labor Organizations representing BNSF employees support employees
summoned to perform their civic duties in the form of Jury Duty by providing negotiated
agreements for compensation for time lost to employees who are summoned for Jury Duty. The
collective bargaining agreements will govern any dispute as to compensation for Jury Duty.
However, the following guidelines are provided to minimize such disputes and provide for
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prompt and proper payment of valid Jury Duty claims. In the event of a dispute, BNSF and the
appropriate Labor Organization will work to resolve the matter.

Employees instructed to report for Jury Duty at a specific date and time are authorized to mark
off for Jury Duty to make sure they are rested and available for Jury Duty. They are also
expected to make an effort to perform their normal duties whenever reasonably possible.

Employees subject to certain call-in or “stand by” notification procedures used by some courts
will remain marked up except in circumstances where protecting service will obviously
jeopardize such notification.

If there are questions about the ability to protect service, the employee should consult with a
designated supervisor before marking off and jointly set up a strategy to ensure compliance

with the court's instructions and to protect their assignment when reasonably possible.

Employees will be expected to mark up immediately upon release from the courts or, if on call,
immediately after receiving notification they will not have to report to the court.

To validate qualification and provide the proper documentation with the claim:

Qualifies for Jury Duty Lost Wages:

e Reporting at a specific location and time for jury selection and/or Jury Duty when an
actual loss of wages occurs.

e Reporting for Jury Duty conflicts with the employee’s ability to obtain rest under the
Hours of Service Act before or after the Jury Duty. Booking additional rest does not

apply to Jury Duty.

e Extra board personnel who mark off for 24 hours or less will receive the equivalent of a
day’s guarantee if the trip missed is not completed prior to the mark up.

Does Not Qualify for Jury Duty Lost Wages:

e Jury Duty that occurs on a rest day or other periods of scheduled or unscheduled time
off when no loss of wages occurs.

e Layoffs when courts are not in session. Examples include weekends and major holidays.

e Any days over the 60-day maximum. The Agreements provide for a maximum of 60 days
in any calendar year.
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e Failure to follow supervisor's recommendations for protecting service or reporting at
the court without specific instructions to do so.

Supporting Documentation for Jury Duty Claims:

e The following information must be included on the Jury Duty claim:

Date(s) scheduled for Jury Duty
Location

Time scheduled to report

Time released for each day
Lost trip information.

O O O O O

e The following documents should be sent to TYE Payroll Services via email at
FINDLTYEJuryDutyPay@BNSF.com or fax to 785-676-5186 or 8-676-5186.

o A copy of the Jury Duty notice

The Court’s reporting instructions.

o A copy of the Court receipt for amount paid while performing Jury Duty which will
be deducted from the lost wage payment. Note: If payment is delayed or there is no
payment for that day from the Court, authorization must be obtained from the
supervisor for payment of lost wages.

O

G. Lay Off Fatigue (LOF)

BNSF wants to ensure that everyone is rested and prepared to work safely. Employees who are
fatigued as a result of working numerous trips in a row or working consecutive long trips can
use the LOF to take 24 hours off for rest. The LOF code may not be used for any other purpose
and employees who misuse the LOF code will be subject to discipline under the Policy for
Employee Performance Accountability. For example, this code may not be used to extend rest
days, vacation, or other layoffs. An LOF counts as an unavailable day under the Hi-Viz
Guidelines.

H. Lay Off/Mark Up for Outlying Assighments
Following a layoff, employees assigned to outlying positions must mark-up prior to the tie-up of

their regular assignment in order to release the extra board employee covering their position. If
an assigned employee fails to mark-up prior the tie-up of their regular assignment, the extra
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board employee will be held to protect the assignment's next tour of duty and the regular
employee will be charged an unavailable day (LOP) under the Hi-Viz Guidelines. This does not
apply going into the rest days of the assignment.

Example: Employee Smith fails to mark-up from a one-day sick layoff prior to the tie-up of their
assignment and, as a result, ends up missing two days of their assignment. Employee Smith will
be charged points for two assigned days under the Hi-Viz Guidelines.

I. High-Impact Days

BNSF has the responsibility to provide our customers with reliable service every day, including
High-Impact Days. High-Impact Days are days that have historically reflected higher train crew
absenteeism and more missed opportunities to meet customer expectations. Those days are
currently identified as: New Year’s Day, Super Bowl Sunday, Easter Sunday, Mother’s Day,
Memorial Day, Father’s Day, Independence Day, Labor Day, Halloween, Thanksgiving Day, Day
after Thanksgiving, Christmas Eve, Christmas Day, and New Year’s Eve.

J. Failure to Take Notification

An employee is required to accept notification when their assignment has changed (displaced,
forced, cut, awarded a successful bid, etc.). Employees then afforded their bump board time
based on the applicable CBA. An employee who has not accepted notification upon first
attempt will be placed in an LXX status until notification is accepted.

e Employees whose last inbound assignment upon tie up was “other than assigned
service,” the employee will have 10 hours to accept notification for all future bid/bump
events which occur prior to their next work event. Employees who do not accept
notification within 10 hours will have all time pending notification for that event count
as unavailable time, and points will be deducted using Unassigned Service Point Value.

o 0to 10 hours - no exception
o >10 hours - points will be deducted according to the Hi-Viz Guidelines

e Employees in assigned service that are bumped or cut from their assignment while on
duty are considered “other than assigned service” upon tie up.

e Being on a rest day does not exempt an employee from accepting change notification of
an assignment.

10
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Example: an employee out-bounds on an assigned 05/02-yard job; however, the employee is
bumped while on duty, takes notification upon tie up and is placed on the bump board. The
employee's inbound status is “other than assigned service” account being placed on the bump
board.

Example of pending notification: An extra board employee is “rested” and available for call at
1300. Upon the employee becoming rested, the Crew Office attempts to notify employee of a
displacement (bump) at 1301. The employee does not respond to the notification. The Crew
Office continues to attempt notification every 2 hours. If the employee has not taken
notification by 2301, the Hi-Viz system will recognize this employee as having more than 10
hours of avoiding notification and mark the employee with an unavailability event. The crew
office will continue to attempt notification to this employee and the attendance system will
continue to account for time in which the employee has made themself unavailable.

11
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Brotherhood of Locomotive Engineers and Trainmen

Rob Cunningham 101 N. Beverly

Chairman Crowley, Texas 76036
Jeremy McFather Bart Jones PH: 817-426-9003
Vice Chairman Secretary/Treasurer Fax: 817-259-2468

January 10, 2022

Dennis Pierce

BLET National President
7061 East Pleasant Valley Road
Independence, Ohio 44131

Re: BNSF Attendance policy- request for strike authority
Dear Brother Pierce,

| am writing today with a request for strike authority due to the BNSF rolling out a unilateral
attendance policy that conflicts with our collectively bargained agreements. We have attempted on
multiple occasions to negotiate an attendance policy along with scheduled time off for our members.
BNSF has rejected every offer to negotiate attendance with the organizations.

Attached to this letter you will find the new points based “Hi-Viz” attendance policy along with the
questions and answers provided to the employees on BNSF. | will outline a few of the items that | feel
reach the level of a major dispute.

BNSF new “Hi-Viz” attendance policy is a points-based system. Each employee begins with thirty
(30) points. The employees can earn no more than thirty (30) points. If an employee lays off for illness,
he/she has their thirty (30) points reduced by a certain amount as outlined in the policy. An employee
must stay marked up and working for fourteen (14) consecutive days to earn back “good attendance
credits” for the period. Here is where we run into real problems.

If a Local Chairman has to layoff to represent a member, meet with management or any form of union

business, it eliminates his ability to earn “good attendance credits” for the current 14-day period. The

same applies to an employee called to Jury Duty, Death in Family (bereavement leave), vacation,

personal leave days, Family and Medical Leave time just to mention a few. They have even decided to 2. 4=11:141
break the consecutive days to earn points back for laying off to get a COVID vaccine (MEV).

While BNSF does not intend to reduce points for paid leave events it certainly keeps an employee from
earning back any points. BNSF new policy also penalizes an employee who uses a single day of

ATSF/BNSF, GWR, PNR GENERAL COMMITTEE OF ADJUSTMENT
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vacation or a personal leave day if it is tied to a layoff event such as layoff sick. Below is from the
FAQ document issued by BNSF:

Is there a penalty point charge for layoffs connected to a VAC, PLD, UNB, FML, SRS, or
CLD?

Yes, any unavailable time that immediately (not separated by a work event) precedes or follows
a VAC, PLD UNB, SRS, FML, CLD event will be charged an additional 2 points for Unassigned
Service and an additional 3 points for Assigned Service regardless of day of week. This is
referred to as a conjunction penalty.

EMC/LOC/NOS are the exception, they will continue to be charged according to Point Schedule.

Many of our members make attempts to take paid time off when ill or when the need to be away from
work arises. Many times, the allocation, which has been reduced to as minimum, is full and the
employee can only get one of the two days approved. Because of illness or whatever the case, the
employee must layoff one day attached to the paid leave day. He/she will be penalized extra points
because a layoff is tied to the paid day. The policy refers to these days as a “conjunction penalty”.

On the former ATSF property we have agreements to cover absences such as Jury Duty, Bereavement
Leave, Union Business. BNSF’s policy states it will not reduce points for these layoffs, but the
employees are still penalized because their ability to earn points is halted. For instance, if an employee
falls ill for three (3) days during the week (Mon, Tue, Wed) he/she will have a point reduction of six
(6) points. Same employee remains marked up for 11 days but receives a notice to attend Jury Duty on
that Monday. Because Jury Duty requires the employee to layoff, he/she will reset the process of
earning points. This employee is being penalized for doing his/her civic duty. This is far from
reasonable.

Our membership will also suffer because the local union officers who represent them will not be able
to use the UNB layoff without repercussion. With the amount of discipline our representatives are
handling, not to mention meeting with the Carrier to settle other grievances, the local committee of
adjustment positions will not be palatable for those who lack seniority to have scheduled time off and
must layoff to get rest. On the former ATSF we have three (3) different agreements for union business
layoffs.

These agreements allows the acting local chairman, secretary treasurer and the president to use the
union business layoff and to hold their turn first out allowing them to go to work at the conclusion of
the union business. BNSF will penalize these individuals for conducting union business by restricting
their ability to earn points.

Brother Pierce, | ask for your help in this matter. BNSF continues to squeeze the workforce to
unprecedented levels. They are stepping all over the CBA at every turn. Our members carried this
railroad on their backs for the past two years and this is the thank you they get. Clearly, BNSF is not
listening to either organization or its members. Again, | am asking for permission to pull our

2
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membership from service until such time as BNSF comes to the table with serious intent to negotiate
attendance and predictable time off.

I thank you for any help you or our other National officers can provide. If there is any other
information I can provide, please do not hesitate to ask.

Yours truly,

2

Rob Cunningham
Chairman

Encls. Hi-Viz Attedance policy
Hi-Viz Attendance Policy FAQ

Cc:  E.L. Pruitt, First Vice President (via email)
S.J. Bruno, National Secretary-Treasurer (via email)
M.D. Priester, National Vice President (via email)
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General Committess of Adjustment
BNSF Railway Company

January 11, 2022

Jeremy Ferguson

President

SMART- Transportation Division
24950 Country Club Bivd Ste 340
North Olmsted OH 44070-5333

Re: Strike Authority = BNSF Attendance Guidelines Policy

Brother Ferguson,

The undersigned General Chairpersons herein request your office authorize strike authority for
members under our jurisdiction as a result of BNSF issuing a new Attendance Guidelines Policy
“H-Viz".

All of us have, for multiple years, attempted to negotiate attendance and time off. BNSF has
tumed down every offer from SMART-TD to negotiate an agreement outlining our members’
attendance requirements.

The New "Hi-Viz" attendance policy slated to take effect on February 1, 2022, is a unilateral
attempt by BNSF to modify attendance. We believe this to be in direct violation with the Section
6 Notices and cument National Negotiations.

This policy, and particularly its formulation at this point in time when active National Negotiations
are taking place is likely in conflict with the RLA and the National Handling process.

Thank you in advance for any assistance/guidance you can provide regarding this issue. Do not
hesitate to contact any of us if you require additional information.

4/ 1 /4 M
£ QA@@Q&

P2 iy

General Chairperson GO-341 General Chairperson GO-386
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Top/Middle/Low UNB usage Random Employees

Strts/ Hrs/ Hrs/ UNB/ ATG/
EMP Starts Mnth Hours Mnth LCB Days Disc
SR Doyle o8] 602 780] 65| 24| 250[N * Top 5 usage and random
LW Meyers| 76| 7| 602 55| o 170|N grab of middle and low
TR Martin 68| 7| 682] 55| 552| 163|N UNB usage for 15 pulls
EL Hart 65 6| 645 58 129 160|N - 1 of 15 had ATG
JC Boone 92 7| 985 82| 448/ 155|N o
NS Bragg | 133| 11| 1275| 106| 104] 71.3|N discipline in 2021
T Griffitt 110 9| 1038| 85| 272| 70|N - Significant hours worked
Al McAfee | 214| 18| 1954| 163| 32| 69.6|N spread.
TA Baker 119| 10| 1254| 104| 232| 69.3|N . .
M Obresley| 157| 13| 1375| 114| 88| 69.1]N * Many also involved in
KE Hoffman| 115| 10| 1063| 86| 144| 10.7|N LCB layoff events
LB Johnson| 131 11| 1277 106| 144| 10.7|N  Calendars follow
DJ Oian 253| 21| 1564| 130/ 0| 10.7|N
JM Nichols | 163| 13| 1384| 116| 384| 10.6|N
WB Smith | 200 17| 1955| 163| 0| 10.6|Y

EXHIBIT
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BROTHERHOOD or LOCOMOTIVE ENGINEERS ano TRAINMEN

NATIONAL DIVISION
7061 East Pleasant Valley Road
Independence, Ohio 44131

Phone: 216. 241.2630
Fax: 216.241.6516
www.ble-t.org

DENNIS R. PIERCE

National President

VIA ELECTRONIC MAIL
January 12, 2022
Mr. M. R. Cunningham Mr. T. R. Martin
Chairman, BNSF-ATSF GCA, BLET Chairman, BNSF-C&S/CRI&P/FWD GCA
101 N. Beverly 2012 Carson Ave.
Crowley, TX 76036 La Junta, CO 81050
Mr. K. J. Psota Mr. J. L. Thurman
Chairman, BNSF/MRL GCA, BLET Chairman, BNSF-SLSF GCA, BLET
215 West Oak, Suite 500 P. O.Box 118587
Fort Collins, CO 80521 Carrollton, TX 75011

Re:  Request for Strike Authority

Dear Sirs and Brothers:

This responds to your letters pertaining to the above-referenced subject, which were received by
my office on January 12, 2022. Your letters advise my office of the BNSF’s new “Hi-Viz” attend-
ance policy. Each letter provides a detailed explanation of how the Carrier’s new attendance policy
repudiates numerous collectively bargained agreements currently in place on each former property.
I have also received dozens of communications from BLET members sharing their views on the
proposed policy.

I share your concerns and those of the BLET membership. This latest attempt by BNSF to force
a policy on its employees can only be described as the worst and most egregious attendance policy
ever adopted by any rail carrier. It repudiates direct and clear contract language, and in application,
will force BLET members to make additional trips without regard for their medical condition while
we struggle to come out of a pandemic. It also stands to take away any ability by the employees
to avoid working fatigued when they are routinely called without warning due to the complete lack
of reliable train lineups, thus creating the potential for an even more unsafe railroad operation. So
called “forced overtime” in an industry where safety is so critical not only repudiates our agree-
ments, it stands to enact irreparable harm on hundreds of full time employees whose non workplace
obligations prevent them from being at work every day of their life.

Accordingly, and in response to each of your requests to poll the membership on the question of
withdrawing from service, permission is hereby granted, and you are authorized to mail ballots to

A Division of the Rail Conference—International Brotherhood of Teamsters
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Mr. M. R. Cunningham

Mr. K. J. Psota 2) January 12, 2022
Mr. J. L. Thurman

Mr. T. R. Martin

your membership, or to your Local Chairmen where applicable. Our internal rules must be fol-
lowed to accomplish the poll, which is to be conducted in accordance with the provisions of Sec-
tion 17 — General Committee Rules (“GCR”) of the BLET Bylaws. As a general matter, GCR
Section 17(a) requires that strike votes be conducted among the active members employed on the
road, system or portion thereof that will be affected by a strike; in this case, per your joint request,
the strike vote would cover the entire BNSF system. Accordingly, if you are directly polling your
membership, in order to participate in the strike vote, a member: (1) must be employed by BNSF;
(2) have locomotive engineer seniority and not be a Company Officer; and (3) be an active member
(i.e., either working or in one of the National Division Rules Section 29(h) statuses).

Alternatively, GCR Section 17(b) states that “[i]n cases where the best interests of the BLET would
be jeopardized by the delay incident to the circulation of a referendum strike ballot, the general
chairman may vote the GCA by the most convenient means available in lieu of the circulation of
a referendum to the membership, provided that consent to do so has already been obtained from
the active membership by a referendum vote or adopted by the GCA while in session.” In a GCR

Section 17(b) vote, only those Local Chairman having jurisdiction over BNSF assignments may
participate.

I am enclosing herewith the ballot forms that are to be used when conducting the strike vote. Please
note that a strike vote conducted pursuant to GCR Section 17(a) requires a majority of voting
members to be approved, whereas a vote conducted pursuant to GCR Section 17(b) requires a two-
thirds vote of the members of the GCA (i.e., the Local Chairmen). Therefore, be sure the correct
ballot is used for the type of strike vote you will conduct.

Lastly, a strike ballot must be signed by the member in order to be counted. Please stress this fact
in your cover letter to the membership or to your Local Chairmen. Also, keep in mind that approval
by the membership or the GCA does not, in and of itself, convey strike authority. Rather, GCR
Section 17(c) prescribes that—after membership/GCA approval— the general chairman, with the
concurrence of the National President, shall have authority to set a strike date and withdraw the
engineers or trainmen of the road, system, or portion thereof from service.

With warmest personal regards, I remain

Fraternally yours,

Nationai Fresigent

encls. (2)

cc: E. L. Pruitt, First Vice President (w/o encls.)
S. J. Bruno, National Secretary-Treasurer (w/o encls.)
M. D. Priester, Vice President (w/encls.)
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