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Certificate of Amendment to
Declaration of Covenants, Conditions, and Restrictions
for Montelena
(Montelena Master Community Association)

Montelena Master Community Association (“Association™ is governed by the
Declaration of Covenants, Conditions and Restrictions for Montelena recorded on February 5,
2004, at Recording Number 2004-0123468, official records of Maricopa County, Arizona
Recorder, (“Declaration™).

The Association, by and through its members, hereby amends the Declaration as follows:

1. Section 4.3.1, Residential Architectural Control, is hereby amended to read in its
entirety as follows: .

“Residential Architectural Control. All Residential Parcels in Montelena (including
Residential Parcels owned by a Developer) are subject to architectural control as established by
the Design Review Committee. Except as otherwise expressly provided in this Declaration, no
Improvements, alterations, repairs, excavation, grading, landscaping or other work which in any
way alters any Residential Parcels within Montelena or the exterior appearance of Improvements
located thereon, from its natural or improved state existing on the date a Tract Declaration for
such property was first recorded shall be made or done without prior written approval of the
Design Review Committee. The exterior of any building, fence, wall, residence or other
structure shall not be commenced, erected, maintained, improved, altered, or made without the
prior written approval of the Design Review Committee. All subsequent additions to or changes
or alterations in any building, fence, wall or other structure, including exterior color scheme, and
any changes in the grade of Residential Parcels shall be subject to the prior written approval of
the Design Review Committee. No changes or deviations in or from the plans and specifications
once approved in writing by the Design Review Committee, shall be made without prior written
approval of the Design Review Committee. This Section does not apply to Improvements,
alterations, repairs, excavation, grading, landscaping or other work performed by or on behalf of
U.S. Development Land, L.L.C. or Nicholas Homes, Inc. The approval of the Design Review
Committee required hereby shall be in addition to, and not in lieu of, any approvals, consents or
permits required under the ordinances or rules and regulations of any county or municipality
having jurisdiction over the applicable Residential Parcel.”
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2. Section 11.9, Nonapplicability to Declarant, is hereby amended to read in its
entirety as follows:

“Nonapplicability to Declarant. The provisions of this Article are not to apply to any
Lots and Parcels owned by U.S. Development Land, L.L.C. or Nicholas Homes, Inc.”

The President of the Association hereby certifies that the above amendments have been adopted
by the required percentage of the members, pursuant to the Declaration.

DATED this I ,‘ ) day of December, 2010.

Montelena Magter Co

A

«”Anthony Dﬁ Corsano III

Its: ?ﬁe‘a‘\c\,ﬂ_m‘r

By:

STATE OF ARIZONA )
) ss.
County of Maricopa )

On this lf )_day of December, 2010, before me personally appeared Anthony Del
Corsano III, whose identity was proved to me on the basis of satisfactory evidence to be the
person whose name is subscribed to this document, and who acknowledged that he signed this
document. :

NOTARY PUBLIC
s:;;rr?' OF tgzlzom '
aricopa County
%7 ANN ERICKSON (\Jl M E: /(/J(\yq/ﬁ()h
My Commisaion Explres 07/10112 Notary Public

Notary Seal:
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FIRST AMERICAN THEET ARATION OF COVENANTS, CONDITIONS
AND RESTRICTIONS FOR
MONTELENA

THIS DECLARATION OF COVENANTS, CONDITIONS AND RESTRICTIONS FOR
MONTELENA (hereinafter termed the "Declaration”) 1s made effective as of the A7  dayof

_éﬁnag({__ aeey ,byU S DEVELOPMENT LAND, LLC, an Anzona hmited liability
¢

ompany (hereinafier sometimes termed "Declarant”)

ARTICLE 1
DEFINITIONS

The following words, phrases or terms used 1n this Declaration shall have the following
meanings

» 11 Defined Terms

11 1 "Additional Property" shall mean real property located 1n the City 1n the
general vicmity of Montelena For purposes of the foregoing, real property shall be deemed to be
located adjacent to the Property 1f 1t 1s separaled from the Property solely by land dedicated to and
accepled by the United States of Amenca, the State of Anzona, the County, the City, or any other
pohiucal subdivision (e g, land dedicated for public nghts-of-way)

112 "Annual Assessment" shall mean the charge levied and assessed each year
against each Membership pursuant to Section 7 2 hereof

113 "Articles” shall mean the Articles of Incorporation of the Master Association
as the same may from time to ime be amended or supplemented

1 14 Assessable Property" shall mean any Lot or Parcel, except (1) such part or
parts thereof as may from time to Uume constitute Exempt Property, and (11) any Parcel against
which no Tract Declaration has been recorded



115 "Assessment” shall mean an Annual Assessment, Special Assessment and/or
Maintenance Charge

1 16 "Assessment Lien" shall mean the lien created and imposed by Arucle 7
117 "Assessment Penod” shall mean the penod for which the Annual Assessment
1s to be levied which shall be a calendar year, however, the Board may from time to time 1n 1ts sole

discretion, change the Assessment Penod

1 1 8 "Board" shall mean the Board of Directors of the Master Association

1 19 "Bylaws" shall mean the Bylaws of the Master Association as the same may
from time to tme be amended or supplemented

1110 "City" for all purposes hereof shall be deemed 1o refer to the Town of Queen
Creek, Anzona

1111 "Common Expenses" shall mean the costs and expenses mcurred, and the
amounts established as replacement and maintenance reserves, by the Master Association to fulfill
the Master Association’s obligations under this Declaration and to provide for the uses and purposes
specified 1n Article 9 or elsewhere in this Declaration

1112 "Community Recreauion Facilities", 1f any, shall mean the land, and
improvements constructed thereon, compnsing the Montelena communsty and recreational
factlities, as 1dentified on the Master Plan, and any additional land and improvements designated as
part of the Commumty Recreauon Facilities by the Declarant or the Master Association, and
conveyed to the Master Association as such Commumity Recreation Faciities may include a
swimming pool, a spa, bathroom facilities, shade ramadas, a turf area, picnic stations, basketball
court, parking areas and/or such other recreational facilities as shall be determined by the Declarant
or the Master Association from time to time The Commuruty Recreation Facilities shall be
available for the use and enjoyment of Owners of Lots and such other Persons as the Declarant or
the Master Association may designate from time to tme Nothing contained herein shall obligate
Declarant or the Master Association to develop or construct any part of the Master Association
Land as Community Recreation Factlities

- 1 113 "County" shall mean the County of Mancopa, Anizona

1114 "Covenants” shall mean the covenants, conditions, restriclions, assessments,
charges, servitudes, liens, reservations and easements set forth herem

1 115 "Declarant” shall mean and refer to the above recited Declarant or any
person or persons to whom any pari or all of Declarant’s nghts reserved to the Declarant hereunder
are assigned The Declarant's nghts shall only be assigned by a wniten, recorded instrument
expressly assigning those nghts



1116 "Declaration” shall mean this Declaration of Covenants, Conditions and
Restncuons for Montelena, as amended or supplemented from time to time

1 117 "Dced" shall mean a deed or other instrument conveyng the fee simple title
in a Lot or Parcel

1118 "Design Guidehnes” shall mean the Residential Design Review Guidelines,
as the same may be amended from time to time

1119 "Design Review Committee" shall mean the committee of the Master
Association 1o be created pursuant to Section 11 1 hereof

1120 "Developer” shall mean any Person who purchases one or more Lots from
the Declarant for the purpose of constructing Dwelling Umits thereon and then offenng the Lots for
sale to the general public

1121 "Dwelling Umt" shall mean any building or portion of a building situated
upon a Lot or Parcel designed and 1ntended for independent ownership and for use and occupancy
as a residence

1 122 "Exempt Property” shall mean the following parts of Montelena

11221 All land and improvements owned by or dedicated (o and
accepted by the United States of Amenca, the State of Anzona, the County, the City or any other
political subdivision, for as long as any such entity or poliical subdivision 18 the owner thereof or
for so long as said dedication remains effective, and

11222 All Master Association Land, for as long as the Master
Association 1s the owner thereof

1 123 "Improvement” shall mnclude all buildings, structures, walls, landscaping and
other improvements of any nature whatsoever

1124 "Land Use Clasnificayon” shall mean the classification 10 be established by
the Declarant pursuant to Section 4 1 hereof, which designates the type of improvements which
may be constructed on a Lot or Parcel or Master Association Land and the purposes for which such
improvements and surrounding land may be utiized

1125 “Lessee" shall mean the lessee under a lease pertaining to any property
within Montelena, including an assignee of a lease but excluding any Person who has assigned all
of his interest 1n a lease

1126 "Lot” shall mean (a) any area of real properly within Monltelena designated
as a Lot on any Recorded subdivision plat and irmited to Single Farmly Residential Use



1 127 "Mantenance Charges” shall mean any and all costs assessed pursuant to
Article 10 hereofl

1128 "Master Association” shall mean the Montelena Master Community
Association, an Anzona non-profit corporation, or 1ts successors and assigns, which has been
orgamzed to adminster and enforce the Covenants and to exercise the nghts, powers and duties set
forth 1n this Declaration, the Articles and Bylaws

1129 "Master Association Documents” shall mean this Declaration, the Articles,
Bylaws, Montelena Rules, Restdential Design Review Guidehines and any Tract Declarations, as
any of the foregoing may be amended from ume to time

1 130 "Master Assocjation Land" shall mean such part or parts of Montelena
(including without hmitation the Community Recreation Facilities, 1f any, and any areas 1dentified
lo be used for pnvate trails and the like not otherwise owned by the City), logether with the
Improvements thereon, and other real property which the Master Association may at any time own
n fee or in which the Master Association may at any lime have a leasehold interest, for as long as
the Master Association 1s the owner of the fee or leasehold interest

1131 "Master Common Area" and "Master Common Areas” shall mean (a) all
Master Association Land, and (b) all land within Montelena which the Declarant, by this
Declaration, a Tract Declaration or other recorded mstrument signed by Declarant, designates as
"Master Common Area

1132 "Master Plan“ shall mean the Montelena development plan, 1f any, approved
by the City, or other applicable governmental agencies, as the same may be ffom tme to ime
amended, a copy of which shall be on file at all hmes 1n the office of the Master Association The
identification of property and proposed uses of such property on the Master Plan shall not, under
any circumstances, obligate the Declarant to subject such property to this Declaration or develop
such property 1n the manner descnbed Omussion of property from the Master Plan shall not
prevent 1is later submission by the Declarant 1o the terms of this Declaration or its development as
part of Montelena Amendments to the Master Plan shall not require the amendment of this
Declaration, nor notice to any Owner or Resident

1133 "Member" shall mean any person holding a Membership 1n the Master
Association pursuant to this Declaration

1 134 "Membership” shall mean a Membership 1n the Master Association and the
nghis granted to the Owners pursuant to Article 6 hereof 10 participale jn the Master Association

1 135 "Non-Residential Parcels” shall mean those Lots and Parcels which are not
Residential Parcels

1136 "Owner" shall mean (when so capitalized) the record holder of legal title to
the fee simple interest 1n any Lot or Parcel, but excluding those who hold such title merely as
secunity for the performance o an obligation In the case of a Lot or Parcel, the fee simple itle to



which 1s vested of record 1n a seller under a valid and outstanding agreement or contract of sale, as
defined In A RS §33-741, legal uitle shall be deemed to be 1n the purchaser under such agreement
or contract of sale In the case of a Lot or Parcel, the fee simple utle 10 which is vested of Record
1n a trustee pursuant to AR S §33-801, et seq , legal title shall be deemed to be 1n the trustor An
Owner shall include any Person who holds record title to a Lot or Parcel in joint ownership with
any other Person or holds an undivided fee interest 1n any Lot or Parcel

1 1 37 "Parcel” shall mean all contiguous areas of real property within Montelena,
other than Lots, which 1s owned by the same Person

1 1 38 "Party Fence” and "Parly Wall" shall mean a fence or wall constructed on, or
immedaately adjacent to (1) the common boundary of Lots, or (1) the common boundary of Master
Common Areas and 2 Lot or Parcel

1139 “Person" means an individual, firm, corporation, partnership, association,
eslate, trust, pension or profit shanng plan, or any other entity

1140 "Property” or "Montelena” shall mean the property situated in the City, as
descnbed on Exhubit "A" to this Declaration, and such additions thereto, if any, as may hereafter
become subject to this Declaration and be brought within the junsdiction of the Master Association
pursuant to the provisions of Article 13 of this Declaration

1141 "Recording” or "Recordation” shall mean placing an instrument of public
record 1n the office of the County Recorder of the County, and "Recorded"” shall mean having been
so placed of public record

1 142 "Resident" shall mean

11421 Each Lessee actually residing on any part of the Assessable
Property, and

11422 Members of the immediate family of each Owner and Lessee
actually hiving 1n the same household with such Owner or Lessee

Subject 10 such rules and regulations as the Master Association may hereafter specify (including the
imposition of special non-resident fees for use of the Master Association Land if the Master
Association shall sa direct), the term "Restdent” also shall include guests or invitees of any such
Owner or Lessee, 1f and to the extent the Board 1n 1ts absolute discretion by resolution so directs

1143 "Residential Design Review Guidelines” shall mean those gudehnes and
standards esfablished by the Declarant pursuant to Section 11 1 hereof as same may be amended
from ume to ime by the Design Review Commuttee

I 1 44 "Residenyial Parcels” shall mean those Lots and Parcels the Land Use
Classification of which 1s Single Family Residential Use



1 145 "Satelhte Association” shall mean any homeowners or similar association
formed by a Developer (other than Declarant) of a Parcel as referenced in Section 5 5 of this
Declaration

1 1 46 "Specia] Assessment” shall mean any Assessment levied and assessed
pursuant to Section 7 6 hereof

1 1 47 "Tract Declaration” shall mean a declaration recorded pursuant to Section 4 1
of this Declaration

11 "Visible From Neighbonng Property” shall mean, with respect 1o any given
object, that such object 1s, or would be, visible to a person six (6) feet tall, standing on the same
plane as the object being viewed at a distance of one hundred (100) feet or less from the nearest
boundary of the property being viewed, or otherwise visible so as to matenally impair (as
determined by the Design Review Commuttee) the available view of surrounding areas by
Residents of adjacent Dwelling Units

ARTICLE 2
PROPERTY SUBJECT TO DECLARATION

2] General Declaration Creating Montelena Declarant intends to develop Montelena
by subdivision into vanous Parcels and Lots and to sell and convey such Parcels and Lots As
portions of Montelena are developed, Declarant intends to record one or more Tract Declarations
covenng Lots or Parcels, which Tract Declarations, among other things, may designate Master
Common Areas and shall incorporate this Declaration by reference The Tract Declarations may
establish such additional covenants, conditions, and restrictions as may be appropnate, for the Lots
or Parcels covered by the applicable Tract Declaration Declarant hereby declares that all of the
real property within Montelena 1s, and shall be, held, conveyed, hypothecated, encumbered, leased,
occupied, built upon or otherwise used, improved or transferred, in whole or 1n part, subject to this
Declaration and any recorded Tract Declarations applicable thereto, as amended or modified from
time to ime, provided, however, that such portions of the Property as are dedicated to the public or
a governmental entity for public purposes shall not be subject to this Declaration and the Covenants
herein contained while owned by the pubhic or the governmental entity, although any restrictions
imposed 1n this Declaration upon the Owners, Lessees or Residents concerning the usg and
maintenance of such portion or portions of the Property shall at all imes apply 1o the Owners,
Lessees and Residents This Declaration and the Tract Declarations are declared and agreed to be
in furtherance of a general plan for the subdivision, improvement and sale of Montelena, and are
established for the purpose of enhancing and protecting the value, desirability and attractiveness of
Monlelena and every part thereof All ol this Declaration shall run with all Parcels and Lots for all
purposes and shall be binding upon and inure lo the benefit of Declarant, the Master Association,
all Owners, Lessees and Residents and their successors 1n interest Nothing in this Declaration shall
be construed to prevent the Declarant from modifying the Master Plan or any portions thereof



22  Master Association Bound The Covenants shall be binding upon and shall benefit
the Master Association

23  Saiclhte Associations Bound Any and all Satellite Associations shall be bound by
and, to the extent specifically sct forth 1n this Declaration or the apphcable Tract Declaration,

benefited by the Covenants

ARTICLE3

EASEMENTS AND ACKNOWLEDGEMENT OF USE
QF SURROQUNDING PROPERTY

31  Easements of Enjoyment in Master Common Areas Declarant and every Owner,

Lessee and Resident shall, except as otherwise provided in Section 3 2 below, have a nght and
easement of enjoyment in and to the Master Common Areas which shall be appurtenant to, and
shall pass with, the title to every Parcel and Lot, subject to the following provisions

311 Thenght of the Master Association to suspend the voting nghts and nght o
use of the Community Recreation Facilities, 1f any, and other Master Common Areas {other than
the nght of an Owner and such Owner’s family, Lessees and guests to use any streets which are part
of the Master Commeon Area for ingress or egress to the Owner’s Lot) by any Member (1) for any
penod during which any Assessment or any other fee or charge payable hereunder agaimnst his
Parcel or Lot remains dehinquent, (1) for a penod not to exceed sixty (60) days for any mfraction of
this Declaration, a Tract Declaration or the Montelena Rules, and (11) for successive 60-day penods
1f any such infraction 1s not corrected dunng any prior 60-day suspension period

312 The nght of the Master Association to adopl and enforce rules, regulations
and/or policies regulating the use of the Master Common Areas, including rules, regulations and
policies himiting the number of guests who may use the Master Common Area and restncting or
prohibiting access to those Master Common Areas, such as specified landscaped areas, not mtended
for use by Owners, Lessees or Residents  The Monlelena Rules shall be intended, mn the absolute
discretion of the Board, to enhance the preservation of the Master Comumon Areas for the safety
and convenience of the users thereof, and otherwise shall serve lo promote the best interests of the
Ownmers, Lessees and Residents

313 Thenght of the Master Associalion to dedicate, convey, transfer, lease or
encumber all or any part of the Master Common Areas, provided, however, that 1f access to a Lot 1s
over any part of the Master Common Area, any conveyance, lease or encumbrance of such Master
Common Area shall be subject to an easement for ingress and egress 1n favor of the Owner and
Residents of the Lot and their guests and nvitees

314 The nght of the Master Association 10 change the use of the Master Common
Areas in accordance with this Declaration as may be allowed by City plans, ordinances, and codes,
and the nght of the Master Association to add or delete improvements and other amenuties to or
from the Community Recreation Facihties



315 Thenght of the Master Association to change the size, shape or location of
Master Common Areas, to exchange Master Commeon Areas for other lands or interests therein
which become Master Common Areas and to abandon or otherwise transfer Master Common
Areas, as may be allowed by City plans, ordinances, and codes, so long as, 1n each case, either (1)
the Board determines that the Members are not matenally or adversely affected, or (n) 1f Declarant
no longer possesses 2 Class B Membership, the President of the Master Association, after obtaming
the affirmative vote or wnitten consent of two-thirds (2/3) of the total of all Class A and Class B
Members, agreeing to such change in size, shape or location, exchange, abandonment or transfer, as
may be allowed by City plans, ordinances, and codes '

316 Thenghtofthe Master Association to rent or lease any portion of the Master
Common Area or any recreational facihity or amenity situated on the Master Common Areaon a
shon-term basis to an Owner or Resident for the exclusive use of such Owner or Residents and
therr guests and invitees

317 Thenghtof the Board to charge reasonable admission or other use,
consumption or membership fees for the use of any recreational facility or amenty situated on the
Master Common Area

318 Thenght of the Board to permit the use of the Commumty Recreation
Facilities, if any, or any other amemity situated on the Master Common Area by Persons other than
Owners or Residents and their guests upon payment of such use, consumption or membership fees
as may be established by the Board

319 Thenghts and easements, 1f any, reserved by or granted lo the Declarant, a
Developer or any other Person 1n the deed conveying the Master Common Area to the Master
Association or any Sateilite Association

32  Easement of Enjoyment in Community Recreation Facilities Each Owner ofa Lot
or Parcel the use of which is restncted to Single Family Residential Use shall have a nght and non-

exclusive easement 10 use and enjoy the Commumty Recreation Facilities, 1f any, subject to the
Board's ability lo charge use or consumplion fees for such use and to adop! and enforce reasonable
rules and regulations goverming such use Other Owners of Non-Residential Parcels, and their
Lessees and employees, shall not have any right or easement to use and enjoy the Community
Recreation Facihities that 1s denved from ownership of property within Montelena However, n 1ts
discretion, the Board may permit such use conditioned upon the payment of such use, consumption
or membership fees as 1t deems reasonable and appropnate

33 Declaration of Use Any Member may, 1n accordance with this Declaration and the
Montelena Rules and the hmitations therein contained, delegate his or her nght of enjoyment 1n the
Master Common Areas to the members of his or her family, Lessees or Residents subject to any
rules and regulations governing use by guests, including hmitations on the number of guests
permitted, or applicable guest fees, as the Board may adopt



34 Utility and Development Easements Declarant hereby reserves for itself, so long as
Declarant owns any Lot or Parcel in Montelena, and grants to the Master Association and all public
utility providers providing service within Montelena, a non-exclusive, perpetual blanket easement
over and through all of Montelena (excluding any structure situated thereon), to the extent
reasonably necessary for purposes of (1) installing or constructing in accordance with plans and
specifications approved by Declarant, the City or the County any infrastructure ymprovements and
any equipment used (o provide any utilities to any portion of Montelena, or adjacent land,
including, without himitation, water, sewer, drainage, gas, electncity, telephone, television service
and communication hines and systems, whether public or pnvate, (1) ingress and egress to install,
construct, operate, maintain, repair, replace and inspect such infrastructure improvements and
utility equipment 1n accordance with plans and specifications approved by Declarant, the City or
the County, and (1) storm water management and storm water drainage, as necessary or desirable
for the orderly development of Montelena in accordance with plans and specifications approved by
Declarant, the City or the County Subject to the provisions of this Section, Declarant also reserves
for itself the non-exclusive nght and power to grant and record such specific easements as may be
necessary, in the reasonable discretion of the Declarant, 1n connection with the orderly
development of Monielena The Owner of any property to be burdened by any easement granted
pursuant to the foregoing shall be given wnitten notice in advance of the grant The location of the
easement shall be subject to the pnor wnitten approval of the Owner of the burdened property,
which approval shall not unreasonably be withheld, conditioned or delayed Any pipes, conduuts,
lines, wires, lransformers, equipment and any other apparatus necessary for the provision or
metenng of any utihty may be installed or relocated pursuant to this Section 3 4 only where
permitted by the Declarant, where contemplated on any site plan approved by the Declarant, where
approved by resolution of the Board or where depicted or contemplated by any improvement plans
approved by the City for any portion of Montelena Notwithstanding the foregoing, following
recordation of a subdivision plat or map of dedication with respect to any portion of Montelena,
any pipes, conduits, lines, wires, transformers, equipment and any other apparatus necessary for the
provision or metenng of any ulility that 1s to be installed or relocated within such portion of
Montelena pursuant to this Section 3 4 may be installed or relocated only within such public roads
and pubhc utihty easements as may be identified on the applicable subdivision plat or map of
dedication Equipment used to provide or meler such utilities or services may be installed above
ground dunng penods of construction i1f approved by the Declarant

341 Allwork associated with the exercise of the easements descnibed in this
Section 3 4 shall be performed as promptly and expeditiously as possible, and in such a manner as
to mummize interference with the use and enjoyment of any Lot or Parcel burdened by the easement
and, except 1n an emergency, entry onto any Lol or Parcel shall be made only after reasonable
notice to the Owner or occupant of the Lot or Parcel All Owners shall cooperate to allow
Declarant and any Person designated by Declarant to mstall, extend and connect to any utihty
improvements installed pursuant to the foregoing Pursuant to this easement, a providing utility or
service company may nstall and maintain facihities and equipment on the Property and affix and
maintain wires, circuits and conduits on, in and under the roofs and extenor walls of buildings on
the Lots and Parcels Upon completion of the work, the Person providing a service or installing a
utility pursuant to this easement shall restore the surface of the propeny and the surrounding
vegetation and Improvements, ta the exlent reasonably possible, to their condition prior to the
commencement of the work as soon as possible



342 Any Person exercising any nghts under this Section 3 4 shall indemnify,
defend and hold harmless Declarant and the Owner of the property affected by the exercise of the
casement for, from and against any and all claims, actions, demands, hiabilities, damages, costs and
expenses (including without imitation, reasonable attorneys’ fees, any mechanic'’s or matenalmen's
liens or claims of hiens) which may be suffered, incurred, claimed or asserted aganst Declarant or
the Owner of the affected property 1n connection with, ansing out of, or in any way related to the
exercise of the easement nghts granted pursuant to this Section 3 4

35  Conveyance, Lease or Encumbrance of Master Common Area Except as provided
in this Section or 1n Section 3 4, the Master Common Area shall not be mortgaged, transferred,

dedicated or encumbered without the pnor-wntten consent of the Declarant and the affirmative
vote or wntten consent of the Owners representing at least two-thirds (2/3) of the votes entitled to
be cast by Class A Members of the Master Association Notwithstanding the foregoing, the Master
Association shall have the authonty to dedicate parts of the Master Common Area to any public
agency, authonty or utility for such purposes and subject to such conditions as the Board may
determine to be 1n the best interests of the Master Association The Master Association may grant
permuts, licenses and easements on, over, under and through the Master Common Area for utilities,
roads and other purposes reasonably necessary or useful for the proper maintenance and operation
of the Property and which do not have any substantial adverse effect on the enjoyment of the
Master Common Areas by the Members The Master Association may lease all or any part of the
Master Common Area for such purposes and on such terms and conditions as are approved by
Members entitled to cast more than fifty percent (50%) of the votes represented 1n person or by
proxy at an annual or special meeting of the Members at which the lease 1s submutted to the
Members for approval Further, the Master Association may convey portions of the Master
Common Area for the purpose of adjusting the boundary hnes between the Master Common Area
and adjoining Lots or dedicated nghts-of-way

36  Other Third Parties The Master Common Area 1s private property and, 1n general,
1s not available for use by Persons other than Owners, Residents and Lessees However, 1n the
Board's discretion, and pursuant to such rules and regulations as the Board may adopt, the Master
Assoctation may provide services to or permit Master Common Area facilities use by other third
parties, including the general public The Masier Association may, but s not required to, charge
and collect use and consumption fees from third parties, as provided for in Section3 17 Such
services and fees may vary among such parties The Master Association also may enter into
agrcements with third parties to provide such facilities and services in exchange for financial or
other consideration

37  Declarant's Reserved Rights The Declarant hereby reserves for itself, its affihiates,
sales agents, employees and other designees (including wathout limitation, prospective Lot or
Parcel purchasers), a nght and non-exclusive easement of access to and the use and enjoyment of
the Masler Common Area and the Community Recreation Facilities, 1f any, for sales and
marketing, recreational use and other purposes generally permitted for other users  Such use shall
be subject to the operational rules and regulations pertaining to all other users but shall not be
subject to the payment of any use, consumption or membership fees

10



38  Easements for Drainage There is hereby created a perpetual, non-exclusive blanket
easement upon, across, over and under each Lot and Parcel for ingress 10, egress from and the
stallation, replacing, repainng, mainiamning and inspecting of all drainage improvements and
related appurtenances required to be installed pursuant io the City approved master dramage plan
for Montelena, or any part thereof, or as reflected on any improvement plans {or any portion of
Montelena approved by the City  All work associated with the exercise of any easement descnbed
in this Section 3 § shall be performed n such a manner as to minimize interference with the vse and
enjoyment of the property affected by the exercise of the easement  Upon completion of the work,
the Person exercising the easement shall restore the surface of the property and the surrounding
vegetation and Improvements, to the exlent reasonably possible, to their condition prior 1o the
commencement of the work as soon as possible The exercise of any such easement shall not
extend to permitting entry 1nto the structures on any Lot or Parcel, nor shall 1t unreasonably
nterfere with the use of any Lot or Parcel, and, except 1n an emergency, entry onto any Lot or
Parcel shall be made only after reasonable notice to the Owner or occupant of the Lot or Parcel No
Dwelling Unit or other Improvement shall be constructed, installed, placed or maintained 1n any
manner that would obstruct, interfere with or change the direction or flow of water in accordance
with the City approved master drainage plan for Montelena, or any part thereof, or for any Lot or
Parcel as shown on any applicable drainage plans on file with the City

39  Proposed Desert Mountain Park In accordance with Ordinance 244-03 adopted by
the Town of Queen Creek and the Zoning Conditions contained therein, notice 1s hereby given that
certain areas of Montelena may be subject lo noise and hight pollution as a result of the proposed
"Desert Mountain Park" In addition, the possibility exists that balls leaving the playing fields may
have an 1mpact on Lots along the northern boundary of Montelena

310 Wijlhams Gateway Aurport In accordance with Ordinance 244-03 adopted by the
Town of Queen Creek and the Zoning Conditions contained therein , each Owner, by acquinng a
Lot or Parcel, hereby acknowledges that 1t has notice that Montelena 1s Jocated near Williams
Gateway Airport  Due to its proximity to Williams Galeway Airpont, Montelena 1s likely to
expenence aircraft overflights, which could generate noise levels that may be of concem to some
individuals The mix of aircrafl consists of cargo, commercial, charter, corporate, general aviation
and military aircraft

311 Agncultural and Crop-Dustmg Activities In accordance with Ordinance 244-03

adopted by the Town of Queen Creek and the Zoning Conditions contained therein, each Qwner
hereby acknowledges that Montelena 1s near crop dusting operations General agncultural
operations also exist in the area and Montelena may be subject to noise, dust and possibly odors
normally associated with agncultural operations Additionally, Montelena 1s located in an area
where there are aircrafl operations associated with agniculture

ARTICLE 4

LAND USE CLASSIFICATIONS, PERMITTED USES AND RESTRICTIONS

41  Land Use Classifications As portions of Montelena are prepared for development,
the Land Use Classifications, restnctions, easements, nghts-of-way, and other matters, including



new or different uses and restnictions thereon and including any number of subclassifications
thereof for any special uses, shall be fixed by Declarant in a Tract Declaranon which shall be
recorded for that portion of Montelena Any such Tract Declaration shall expressly set forth
restnctions on the use of the Parcel(s) subject to the Tract Declarauon Any such Tract Declaration
shall be construed as a supplement to this Declaration and fully a part hereof for all purposes to the
same extent as 1f all of the provisions thereof were set forth in this Declaration The initially
contemplated Land Use Classifications include, but are not himited to, the following Land Use
Classifications

411 Single Family Residential Use, and
412 Master Association Use, which may include Master Common Areas

Unless otherwise spectfically provided in this Declaration, the definitions and
charactensncs of such Land Use Classifications, and specific perrmtted and prohibited uses in such
classifications, shall be deterrmned 1n the Tract Declaration

42  Declarant’s Right to Chanpe Land Use Classificaions Unless the applicable Tract
Declaration provides to the contrary, for so long as the Class B Membership exists Declarant (1f
Declarant 1s the Owner of said Lot or Parcel) or Declarant and the Ownez(s) of said Lot or Parcel
(f Declarant 1s not the Owner or the sole Owner of said Lot or Parcel), without the approval of the
Board or any other Owner, shall have the nght to change the Land Use Classification of a Lot or
Parcel as established 1n a Recorded Tract Declaration by Recordation of an amendment to the
applicable Tract Declaration executed by Declarant and, 1f apphcable, the Owner(s) of said Lot or
Parcel

43  Covenants, Conditions, Restrictions and Easements Applicable to Parcels Within All
Land Use Classifications The following covenants, conditions, restnictions and reservations of

easements and nghts shall apply 1o all Parcels and Lots, and the Owners, Residents, Tenants and
Lessees thereof, regardless of Land Use Classifications

431 Residential Archutectural Control All Residential Parcels at Montelena are
subject to architectural contro] as established by the Design Review Commttee, provided, that so
long as Declarant owns any portion of Montelena, Developers shall be subject to architectural
control as estabhshed by Declarant Following the conveyance of a Lot by a Developer to a
member of the home-buying public, the Owner of such Lot thereafter shall be subject to the
junsdiction of the Design Review Commutiee Except as otherwise expressly provided m this
Declaration, no Improvements, alierations, repairs, excavation, grading, landscaping or other work
which 1n any way alters any Residential Parcels within Montelena or the extenor appearance of
Improvements localed thereon, from 1ts natural or improved state existing on the date a Tract
Declaration for such property was first recorded shall be made or done without pnor wntten
approval of the Design Review Commuttee or Declarant, as apphicable The extenor of any
building, fence, wall, residence or other structure shall not be commenced, erected, maintained,
improved, altered, or made without the pnor wnitten approval of the Design Review Commuttee or
Declarant, as applicable  All subsequent add1tions to or changes or alterations 1n any building,
fence, wall or other structure, including exterior color scheme, and any changes n the grade of
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Residenual Parcels shall be subject 1o the pnor wniten approval of the Design Review Conunitiee
or Declarant, as applicable No changes or deviations in or from the plans and specifications once
approved 1n wnting by the Design Review Commuttee or Declarant, as applicable, shall be made
without prior wntten approval of the Design Review Committee or Declarant, as apphicable This
Section does not apply to Improvements, alterations, repairs, excavation, grading, landscaping or
other work performed by or on behalf of Declarant The approval of the Design Review
Committee or Declarant required hereby shall be in addition to, and not in lieu of, any approvals,
consents or permits required under the ordinances or rules and regulations of any county or
municipality having junsdiction over the applicable Residential Parcel

432 Non-Residential Architectural Control As presently configured, Montelena
does not contain any Non-Residential Parcels In the event that the Land Use Classification of any
portion of Montelena shall be changed in the future to include Non-Residential Parcels, then the
Declarant shall have the nght to establish architectural controls pertaining to the development of
and all Improvements to be made or placed on, any Non-Residential Parce]

433 Restnction on Further Subdivision, Property Restnctions and Rezoning No

Lot or Parcel subject 1o a recorded Tract Declaration shall be further subdivided or separated into
smaller Lols or Parcels by any Owner, and no portion less than all of any such Lot or Parcel, nor
any easement or other interest therein, shall be conveyed or transferred by any Owner, without the
pnior wnitten approval of the Board and Declarant (so long as Declarant 1s the Owner of any Lot or
Parcel), which approval must be evidenced on the recorded plat or other recorded mstrument
creating the subdivision, easement or other interest No further covenants, conditions, restrnictions
or easements shall be recorded by any Owner, Lessee or other person against any Lot or Parcel
without the provisions thereof having been first approved 1n wnting by the Board, and any
covenants, conditions, restnctions or easements recorded without such approval being evidenced
thereon shall be null and void Except as set forth 1n Section 4 2 above, any rezoning or change of
use of Lots or Parcels covered by a Tract Declaration must first be approved in wnting by the
Board For so long as Declarant owns any Lot or Parcel in Monielena, this Subsection 4 3 3 shall
not be applicable to or binding upon Declarant with respect to any such Lot or Parcel

434 Health, Safety and Welfare If additional uses, activities and facilities are
deemed by the Board to be a nuisance or to adversely affect the health, safety or welfare of Owners,
Lessees or Residents, Declarant, so long as Declarant owns any portion of Montelena, or the Board
may make rules restncting or regulating their presence on Montelena as part of the Montelena
Rules, or may direct the Design Review Commultee lo make rules governing their presence on Lots
or Parcels as part of the Design Guidelines

435 Model Homes The provisions of this Declaration and of Tract Declarations
which prohibit non-residential use of Parcels and regulate parking of vehicles shall not prohibit the
construction and maintenance of model homes by Developers and parking incidental to the visiting
of such model homes so long as the location of such model hiomes are approved by Declarant and
the Design Review Commuttee, as applicable, and the construction, operation and maintenance of
such model homes otherwise comply with all of the provisions of this Declaration The Design
Review Comnuttee may also permit other areas to be used for parking in conneclion with the
showing of model homes provided such parking and parking areas are 1n comphance with the
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ordinances of the goveming municipality, other apphcable governmental agencies and any rules of
the Design Review Commuittee Any homes constructed as model homes shall cease to be used as
model homes at any ime the Owner or builder thereof1s not actively engaged in the construction
and sale of Dwelling Units at Montelena, and no home shall be used as a model home for the sale
ol homes not located m Montelena

43 6 Residenual Parcels Permitted Uses Except for construction, maintenance
and other activities related to the model homes as provided in Section 4 3 § above, the Lots within
Residential Parcels shall be used, improved and devoted exclusively to residential use and no trade
or business may be conducted on any Lot or in or from any Improvement on any Lot, except that an
Owner or other Res:dent of 2 Lot may conduct a legal business activity within a Dwelling Umit (but
not including any garage area) on a Lot so long as (a) the existence of the operation of the business
activity 15 not apparent or detectable by sight, sound or smell from outside the Dwelling Urut on the
Lot, (b) the busmess activity conforms to all applicable zoning ordinances or requirements of the
City, (c) the volume of vehicular or pedestnan traffic or parking generated by such trade or
business shall not result in congestion or be in excess of what 1s customary 1n a residential
neighborhood, (d) the business activity does not involve the door-to-door solicitation of Owners or
other Residents in Montelena, and (e) the business activity is consistent with the residential
character of Montelena and does not constitute a nuisance or a hazardous or offensive use or
threaten the secunty or safety of other Residents in Montelena, as may be determmed from time to
time 1n the sole discretion of the Board The terms "business” and "trade” as used 1n this Section
shall be construed to have ordinary, generally accepted meanings, and shall include, without
hmitation, any occupation, work or activity underiaken on an ongomng basis which involves the
provision of goods or services to persons other than the provider’s family and for which the
provider receives a fee, compensation or other form of consideration, regardless of whether (a)
such activity 1s engaged in full or part time, (b) such activity 1s intended to or does generate a
profit, or {c) a icense 1s required for such activity The leasing o a Lot by the Owner thereof shall
not be considered a trade or business within the meaning of this Section, provided, however, no
lease shall be of less than the entire Lot and all Improvements thereon

437 [RESERVED]

43 8 Incidental Uses The Board may approve uses of property within a Land Use
Classification which are incidentat to the full enjoyment by the Owners of the property within that
Land Use Classification Such approval may be subject to such regulations, limstations and
restncuons, including termination of the use, as the Board may wish to impose, 1n its sole
discretion, for the benefit of Montelena as a whole

439 Maintenance of Lawns and Plantings Within one hundred twenty (120)
days of acquinng a Lot, each Owner (other than Declarant or a Developer) shall landscape, 1f not
already landscaped, such Lot and any public nght-of-way areas between sidewalks or bike paths
and the adjacent Street curb along the front or side boundanes of such Lot, except where the
nstallation or maintenance (or both) of landscaping within any public nght-of-way area 1s
designated on a plat Recorded by or with the wntten approval of Declarant as being the
responsibility of the Master Association or Satellite Assoctation  Each Owner of a Lot or Parcel
shall keep all shrubs, trees, hedges, grass and plantings of every kind located on (1) hus or her Lot or
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Parcel (including set back areas), (1) planted public nght-of-way areas between sidewalks (or bike
paths) and the Street curb 1n front of his or her property, 1f any, (1) any other public nght-of-way
or easement area which abuts the Owner's Lot or Parcel and which 1s located between the boundary
hne of hus Lot or Parcel and the paved area of any street, sidewalk, bike path or similar area and
(1v) any non-street public nght-of-way, neatly tnmmed and shall keep all such areas properly
cultivated and free of trash, weeds and other unsightly matenal, provided, however, that such
Owner shall not be responsible for maintenance of any area (1) which i1s Master Corumon Area, or
(2) over which the City, the County, or other public agency assumes responsibility, for so long as
said pohitical subdivision or other public agency assumes or has responsibility as provided n (2)
above Notwithslanding the foregong, the Design Review Commuttee having junsdiction, or
Declarant, may require the Owner of any Lot or Parcel adjacent to the areas descnbed 1n items (1),
(1) and (1v) above to install and maintain landscaping 1n such areas on such terms and conditions
established by the Design Review Commttee or Declarant as the case may be The Board may
impose such conditions as may be determined to be reasonably necessary (including, without
hmuntauon, the requirement that certam Improvements be constructed or installed within certan
time pentods or that any landscaping be installed and maintained by the Owner for a sufficient
grow-1n penod) pnior to accepting any portion of a Lot or Parcel intended to be dedicated for use as
Master Comunon Area or pror to accepting any maintenance responsibility

43 10 Nuisances, Construction Activities No rubbish or debns of any kind shall
be placed or permutied to accumulate upon or adjacent to any Lot or Parcel and no odors shall be

permitted to anse or emit therefrom so as to render any such Lot or Parcel or any portion thereof, or
activity thereon, unsanmiary, unsightly, ollensive or detnmental to any other property 1n the vicimty
thereof or to the occupants of such other property No other nuisance shall be permutted to exist or
operate upon any Lot or Parcel so as to be offensive or detnmental to any other property n the
viciuty thereof or to 1ts occupants  Without imiting the generality of any of the foregoing
provisions, no extenor speakers, homs, whstles, firecrackers, bells or other sound devices, except
secunty devices used exclusively for secunity purposes, shall be located, used or placed on any such
Lot or Parcel, provided, however, that the foregomg shall not be construed to prolubit the
installation of a reasonable number of extenor speakers in the backyard of a Lot so long as the
volume level of sound emitted therefrom does not creale a nuisance 1o any other property in the
vicimty thereof or to the occupants of such other property, as determined by the Board in its sole
discretion  Normaf construction activities and parking 1n connection with the building of
Improvements on a Lot or Parcel shall not be considered a nuisance or otherwise prohibited by this
Declaration, but the Board may adopt rules liung the hours and/or days construction may take
place and Lots and Parcels shall be kepl n a neat and hdy condition dunng:construcuon penods,
trash and debns shall not be permitted to accumulate and supplies of bnick, block, lumber and other
building matenals shall be piled only 1n such areas as may be approved by the Design Review
Commtiee or Declarant, as applicable 1n addition, any construction equipment and butlding
maienals stored or kept on any Lot or Parcel dunng construction of Improvements may be kept
only in areas approved by the Design Review Commuttee or Declarant Either the Design Review
Commuttee or Declarant, as apphcable, may also require screening of said storage areas The
Board, 1n1ts sole discretion, shall have the nght to detenmine the existence of any such nuisance

43 11 Repairof Buildings No building or structure on any Lot or Parcel shall be
permitted to fall into disrepair and each such building and structure shail at all tmes be kep( 1n
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good cond:tion and repair and adequately panied or otherwise fimshed If any building or structure
s damaged or destroyed, then, subject to the approvals required by either Sections 43 1 or 43 2
above (as applicable), such building or structure shall be immediately repaired or rebuilt or shall be
demolished

43 12 Signs No signs whatsoever which are Visible From Neighbonng Property
shall be erected or maintained on any Lot or Parcel or any portion of the Master Common Area
except such signs which have been approved in advance and 1n wnting by Declarant or the Design
Review Commuttee, and which are 1n conformance with the applicable requirements of the City, the
County or other applicable governmental agencies Nothing herein shall be deemed to prohibit

43121 the attachment 10 the extenor of a Dwelling Unit of a single
nameplate and a single address plate 1dentifying the occupant and the address of such Dwelling
Unit, provided that such nameplate and address plate shall be subject (o the rules and regulations of
ihe Design Review Committee,

43122 the placing upon the extenor of any Dwelling Unit (or upon
the Lot contamning the Dwelling Unit) of a single “For Sale™ sign, providing that such “For Sale”
sign shall not exceed eighteen inches (18™) by twenty-four inches (24") in size,

43123 the placement upon the Lot of a single “secunty” sign,
provided that such “secunty” sign shall not have dimensions exceeding eight inches (8") by ten
inches (10™),

43124 the placement of no more than one (1) pohucal sign on any
Lot or Parcel that are erected not more than thirty (30) days pnor lo an election (which political
s)gns must be removed no later than five (5) days following the election), or

43125 directional signs, subdivision 1dentification signs, street signs
or similar signs as may be approved by the Design Review Commltee for installation or
maintenance by the Master Association or Satellite Association

4313 Uulity Service No hnes, wires, or other devices for the communication or
transmission of electnc current or power, including telephone, television and radio signs, shall be
erected, placed or maintained anywhere 1n or upon a2ny Lot or Parcel unless the same shall be
contamed 1n conduits or cables installed and maintained underground, except to the extent (if any)
such underground or concealed placement may be prohibited by law, and except for such above
ground structures and/or media for transrmssion as may be onginally constructed by Declarant or as
may be otherwise approved by Declarant, so long as Declarant owns any portion of Montelena, or
the Design Review Commuttee No provision hereof shall be deemed to forbid the erection of
temporary power or telephone structures incident to the consiruction of buildings or structures
approved by Declarant, so long as Declarant owns any portion of Montelena, or the Design Review
Commuttee

4314 Right of Entry Dunng reasonable hours and upon reasonable notice to the
Owner or other occupant of a Lot or Parcel, Declarant, any member of the Design Review
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Commitiee, any member of the Board, or any of their authonzed representatives, shall have the
nght to enter upon and inspect any Lot or Parcel, and the Improvements thereon, excepit for the
ntenor portions of any completed Dwelling Umit, for the purpose of ascertaining whether or not
the provisions of this Declaration have been, or are being, complied with, and such persons shall
not be deemed guilty of trespass by reason of such entry

4315 Amimals No animal, bird, fowl, poultry, reptile or livestock, other than a
reasonable number of generally recognized house or yard pets, shall be maintained on any Lot or
Parcel and then only if they are kept, bred or raised thereon solely as domestic pets and not for
commercial purposes No animal, bird, fowl, poultry, reptile or livestock shall be allowed to make
any unreasonable amount of noise or to become a nuisance No ammal that has a propensity to
attack other Persons or amimals, withoul provocation, or otherwise endanger the safety of Persons
and other animals 1n Montelena, or that has otherwise been determined to be vicious, shall be
permitted or mamtained on any Lot or Parcel No structure for the care, housing or confinement of
any animal, bird, fowl, poultry, reptile or hvestock shall be maintained so as to be unsightly or
Visible From Neighbonng Property Upon the wnitten request of any Member or Resident, the
Board shall conclusively determine, 1n its sole and absolute discretion, whether, for the purpose of
this Section, a particular ammal, bird, fowl, poultry, reptile or ltvestock 1s a generally recognized
house or yard pel, whether such a pet 1s a nuisance or 1s vicious, or whether the number of animals,
birds, fow), poultry, replile or ivestock on any such property 1s reasonable, or whether any
structure for the care, housing, or confinement of any ammal, bird, fowl, pouliry, reptile or
hivestock 1s unsightly Any decision rendered by the Board shall be enforceable in the same
manner as other resinctions contained herein  The Board may include in the Montelena Rules a
hmit on the number of pets that may be kept on any Lot or Parcel

43 16 Temporary Occupancy and Temporary Buldings No trailer, basement of

any incomplete building, tent, shack, garage or bam, and no temporary buildings or structures of
any kind, shall be used at any ime for a Dwelling Unit, either temporary or permanent Temporary
buildings or structures used dunng the construction of a Dwelling Ut or otber structure on any
property shall be removed immediately after the completion of construction

43 17 Diseases and Insects No Owner shall permit any thing or condition 10 exist
upon any Lot or Parcel which shall induce, breed or harbor infectious plant diseases or noxious

mnsects

43 18 Antennas To the extent permitted by applicable law, the installation of any
antenna, aenal, satellite dish or other device for the transmission or reception of television or radio
signals or any other form of electromagnetic radiation shall be subject to the pnor wniten approval
of Declarant or the Design Review Committce, as applicable Therefore, no antenna, satelhte or
microwave dish or other device for the transmussion or reception of television or radio signals or
any other form of electromagnetic radiation shall be constructed, installed, erected, used or
maintained on any Lot or Parcel without the pnior wntten approval of Declarant or the Design
Review Commuttee, as applicable, unless applicable law prohibits Declarant or the Design Review
Comuttee from requining such approval Even 1f apphicable law prohibits Declarant or the Design
Review Commuttee from requinng pnor approval for the nstallation of certain anlennas, any such
antennas still must be installed 1n accordance with the Design Guidelines



- 43 19 Mineral Exploration No Lot or Parcel shall be used 1n any manner to
explore for or lo remove any water, 01l or other hydrocarbons, minerals of any kind, gravel, earth or
any earth substance of any kind, except for grading and excavation work and the removal of fil}
matenal including, but without hmitation, gravel, rock and sand, 1n connection wath the
construction of Dwelling Unuts, buildings, structures or other improvements which have been
approved 1n wnting by Declarant or the Design Review Commuttee, as applicable, except for
grading, excavation and removal work being performed by, or on behalf of, Declarant

43 20 Trash Containers and Collection No garbage or trash shall be placed or kept
on any Lot or Parcel, except in covered containers of a type, s1ze and style which are approved 1n
wntng by Declarant or the Design Review Committee, as applicabie In no event shall such
containers be mantained so as to be unsightly or Visible From Neighbonng Property except to
make the same available for collection and then only for the shortest time reasonably necessary to
affect such collecion All rubbish, trash, or garbage shall be removed from the Lots and Parcels
and shall not be allowed to accumulate thereon No outdoor incinerators shall be kept or
mawntained on any Lot or Parcel

4321 Clothes Dryving Facilities No outside clotheslines or other outside facilities
for drying or ainng clothes shall be crected, placed or maintained on any Lot or Parcel so as to be
Visible From Neighbonng Property

43 22 Machipery and Equipment No machinery or equipment of any kind shall be
placed, operated or mantained upon, or adjacent to, any Lot or Parcel except (1) such machmery or
equipment as 1s usual and customary in connection with the use, maintenance or construction
(duning the penod of construction) of a building, appurtenant structures, or other improvements, (11)
that which Declarant or the Master Association may require for the operation and maintenance of
Montelena, or (in) that used 1n connection with any busmess perrmtted under a Tract Declaration

43 23 Maintenance of Party Walls Except as hereinafier provided, the nghts and
duties of Owners with respect to Party Walls between Lots and Parcels or Party Fences between
Lots and Parcels shall be as follows

43231 The Owners of contiguous Lots or Parcels who have a Party
Wall or Party Fence shall both equally have the nght to use such wall or fence, provided that such
use by one (1) Owner does not wterfere with the use and enjoyment of same by the other Owner

43232 If any Party Wall or Party Fence 1s damaged or destroyed
through the act of an Owner or any of his Lessees, agents, guests, or members of his family
(whether or not such act is neghgent or otherwise culpable and including, without bmitation, any
damage or destruction caused by or related to construction and use of a planter along any Party
Wall or Party Fence), 1t shall be the obligation of such Owner to rebuild and repair the Party Wall
or Party Fence without cost to the Owner of the adjoimng Lot or Parcel Any dispute over an
Owner’s habihty for such damage shall be resolved as provided 1n Subsection 4 3 23 § below, but
any hiability imposed on an Owner hereunder shall not prevent the Owner from seeking indemnity
therelor from the persons causing such damage
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43233 Ifany Party Wall or Party Fence 15 destroyed or damaged
(including detenoration from ordinary wear and tear and lapse of ime), other than by the act of an
adjoimng Owner, his Tenants, Lessees, agents, guests or family, 1t shal be the obligation of all
Owners whose Lots or Parcels adjoin such Parly Wall or Party Fence to rebuild and repair such
wall or fence at their joint expense, such expense to be atlocated among the Owners in accordance
with the frontage of their Lots or Parcels on the Party Wall or Party Fence

43234 Notwithstanding anything to the contrary herein conmamed,
there shall be no modification of any Party Wall or Party Fence or impairment of the structural
integnty of any Party Wall or Party Fence without the prior consent of all Owners of any mnterest
therein, whether by way of easement or in fee

43235 If a dispute occurs between Owners wath respect to the
construction, repawr or rebwilding of a Party Wall or Parly Fence, or with respect to the shaning of
the cost thereof, such adjoiming Owners shall submut the dispute to the Board, the decision of which
shall be binding

43236 Anything 1n the foregoing to the contrary notwithstanding

) In the case of Parly Fences or Party Walls (a) between Master
Common Areas and Lots or Parcels, or (b) constructed by Declarant or the Master Association on
Master Common Areas, the Master Association, only following its approval of the construction of
such Party Fence and acceptance of the maintenance thereof, shall be responsible for all
maintenance thereof, subject 1o the provisions of Sections 10 2 and 10 4, except that each Owner of
a Lot or Parcel shall be responsible for painting the portion of the Party Fence or Parly Wall facing
his Lot or Parcel or the portion thereof which 1s not a portion of the Master Cormmon Area, and
each Owner shall be responsible for any repaurs, replacements and maintenance resulting from the
improper or defective construction of such Party Fence or Party Wall constructed by the Owner

(1)  The provisions of this Section 4 3 23 6 shalf not apply to any
Party Wall which separates the intenors of two (2) Dwelling Units and the nghts of the Owners of
such Dwelling Umts with respect to Party Walls shall be governed by plats and any covenants,
conditions and restrictions to be recorded by the Developer of the Dwelling Units on the real
property on which the Dwelling Umits are located

(1) Ifany portion of a Party Wall or Party Fence, the length of which
1s situated 1n 1ts entirety either on, immediately ad)acent to or over the common boundary of Lots or
Parcels, or on the common boundary of Master Common Areas and Lots or Parcels, encroaches
onto a Lot or Parcel, or encroaches onto any Master Common Area, then (1) the awner of the
property onto which the Party Wall or Party Fence encroaches (the "Burdened Property") shall be
deemed to have granted an casement of access and enjoyment ta the owner of the adjacent Lot or
Parcel (the "Benefited Property") aver that portion of the Burdened Property lying on the same side
of the Party Fence or Party Wall as the Benefited Property (the "Easement Area”), and (2) the
owner of the Benefited Property shall be responsible for maintenance of the Easement Arean
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accordance with all maintenance standards applicable to the ad)acent portion of the Benefited
Property

43 24 Maintenance of Walls other than Party Walls

4324] Unless otherwise provided 1n a Tract Declaration, walls (other
than Party Walls or Party Fences govermed by Section 4 3 23 or walls covered by Subsections
43242 and 4 3 24 3 of this Declaration) located on a Lot or Parcel shall be maintained, repaired
and replaced by the Owner of the Lot or Parcel

43242 Any wall which consists of masonry columns and/or masonry
base and wrought 1ron fencing which separates a Lot or Parcel and Master Common Area shal] be
maintained, repaired and replaced by the Owner of the Lot or Parcel, except that the Master
Association shall be responsible for the painting, repair, maintenance and replacement of (1) the top
of the masonry wall or columns, (1) the side(s) of the masonry wall or columns which are visible
from the Master Common Area, and (111) all portions of any wrought tron fencing The Owner of
the Lot or Parcel shall be responsible for reimbursing the Master Association for one-half (1/2) of
the cost incurred by the Master Association 1n painting, repaining and/or replacing any such
wrought iron fencing  Any reimbursement due to the Master Association from an Owner pursuant
to thus Subsection shall be paid by the Owner to the Master Association within fiReen (15) days
after receipt of a bull, mnvoice or other demand from the Master Associauon for such reimbursement
amount, shall be deemed to be a Maintenance Charge and shall be secured by the Assessment Lien

43243 If the Master Association deems it necessary to trim, cut or
remove vines, plants, trees, bushes, shrubs or other landscaping planted on a Lot or Parcel i order
for the Master Association to be able to perform 1ts maintenance responsibilities under this Section,
the Master Association shall give notice to the Owner of the applicable Lot or Parcel identifying the
work which must be done in order for the Master Association to be able to perform 1ts maintenance
responsibilities and the date by which such work must be completed If the Owner does not
perform the work rdentified in the notice withun the ime penod set forth in the notice, then the
Master Association shall have the nght to perform the necessary work and charge the Owner for all
costs incurred by the Master Association i the performance of the work  Any such amounts which
became payable by an Owner to the Master Association pursuant to this Subsection shall be
payable by the Owner within fifteen (15) days afler receipt of a billing, ;voice or other demand
from the Master Association for payment of such amount, shall be deemed to be a Maintenance
Charge and shall be secured by the Assessment Lien The Master Association shall not be hable to
the Owner of a Lot or Parcel or to any other Person for any loss or damage to the landscaping or for
any change in appearance of a Lot or Parcel as a result of any work performed by the Master
Assoctation on a Lot or Parcel pursuant to this Subscction The Master Association shall be liable
to the Owner of a Lot or Parcel for any damage to a wall caused by the Master Association 1n the
exercise of the Master Association's nghts under this Subsection 4 3 24

43244 Any wall which 1s placed on the boundary hine between a Lot
or Parcel and public nght-of-way shall be maintained, repaired and repiaced by the Master
Association except that the Owner of the Lot or Parcel shall be responsible for the repair and
replacement of the surface of the wall which faces the Lot or Parcel
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4325 Overhead Encroachments No tree, shrub, or planting of any kind on any Lot
or Parcel shall be allowed to overhang or otherwise to encroach upon any sidewall, street,
pedestnan way or other area from ground level to a height of eight (8) feet without the pnior written
approval of Declarant or the Design Review Commutiee, as apphcable

4326 Trucks, Trailers, Campers and Boats No vehicle may be left upon any
portion of Montelena except 1n a garage, dnveway, parking pad, or other area designated by the

Board Notwithstanding the foregoing, commercial vehicles, recreational vehicles, mobile homes,
trarlers, campers, boats or other watercrafl, stored vehicies, and unlicensed vehicles or moperable
vehucles shall not be parked within Montelena other than within an enclosed garage This Section
shall not apply to emergency vehicle repairs The term “vehicles” as used in this Section, shall
include, without limitation, automobiles, trucks, boats, trailers, motorcycles, campers, vans and
recreational vehicles

4 3 27 Motor Vehicles No automobile, motorcycle, motorbike or other motor
vehicle shall be constructed, reconstructed or repaired upon any Lot, Parcel or street n Montelena,
and no moperable vehicle (including, without hmitation, velcles with flat tires) may be stored or
parked on any such Lot, Parcel or street, so as to be Visible From Neighbonng Property or to be
visible from Master Common Areas or streets, provided, however, that the provisions of this
Subsection shall not apply to emergency vehicle repairs or temporary construction shelters or
faciiies maintained dunng, and used exclusively in connection with, the construction of any
Improvement approved in wnting by Declarant, so long as Declarant owns any portion of
Montelena, or the Design Review Commttee

43 28 Parking Vehicles of all Owners, Lessees and Residents, and of their
employees, guesis and invitees, are lo be kept in garages, carports, residential dnveways of the
Owner, designated spaces 1n commercial areas, and other designated parking areas wherever and
whenever such facilities are sufficient to accommodate the number of vehicles al a Lot or Parcel,
provided, however, this Subsection shall not be construed 1o permat the parking n the above
descnibed areas of any vehicle whose parking at Montelena 1s otherwise prohubited or the parking
of any noperable vehicle, provided, further, the Board may promulgate rules and regulations
himiting or restricting parking of vehicles duning designated hours and on designated streets

4329 Towing of Vehicles The Board shall have the nght to have any truck,
mobile home, travel trailer, tent trailer, camper shell, detached camper, recreational vehicle, boat,
boat trailer, or similar equipment or vehicle or any automobule, motorcycle, motorbike, or other
motor vehicle which 1s parked, kept, maintained, constructed, reconstructed or repaired 1n violation
of this Declaration towed away at the sole cost and expense of the owner of the vehicle or
equpment Any expense incurred by the Board or the Master Association 1n connection with the
lowing of any vehicle or equipment shall be paid 1o the Board or the Master Association upon
demand by the owner of the vehicle or equipment I the vehicle or equipment 1s owned by an
Owner, any amounts payable pursuant to this Section shall be secured by an Assessment Lien, and
the Master Association may enforce collection of surt amounts in the same manner provided 1n this
Declaration for the collection of Assessments
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43 30 Floodhghts To preserve the special nature of Montelena, no Dwelling Umt
may be lloodlighted All secunty, landscaping, and safety highting shall be low wattage,
incandescent and indirect  No fixtures shall be permitted which shine toward the street or adjacent
properties, nor shall any obvious or harsh hght source be allowed to create “hot spots" within
Montelena

43 31 Rooftop Equipment The Design Guidelines may restnct or prohibit the
installation of rooftop equipment and may require that all such equipment be fully screened such
that1t 13 not Vistble From Neighbonng Property The Design Guidelines may require such
screening to take into account not only views from the adjacent street and property, but also from
more distinct locations which occur at a lngher elevation within Montelena

4 3 32 Basketball Poles and Backboards No basketball pole and/or backboard or
similar sport equpment that will be located 1n a front yard of a Lot or visible from adyacent streets
may be nstalied without the pnor wntten consent of the Design Review Committee, which consent
may be withheld n the sole and absolute discretion of such committee

4333 Soil Condition and Drainage In no event 1s Declarant responsible (o any
Owner for the condition of the soils or subsurface condition, soils preparation, drainage,
construction of the building pad (collectively, the "Soils Condition"), or any affect such matters
have on any Dwelling Unit or other Improvements constructed on any Lot or Parcel, including,
without hmitation, any landscaping on any part of a Lot or Parcel Each Owner hereby
acknowledges that Declarant 15 making no representalion or warranty regarding such matters Each
Developer or other builder of Improvements within Montelena 1s responsible for constructing all
Improvements m accordance with soils and geotechnical reports and studies and ensunng that the
Improvements do not impede the drainage on the Lot or Parcel as contemplated by the dramnage
plans approved by the City Each Developer or other builder of Improvements shall defend,
indemnify and hold Declarant harmless from, of, for and against any claims, damages, obhigations,
habilities, losses, expenses or fees (including attorneys' fees) ansing from any Soils Condition on
the Lots and Parcels owned or developed by the Developer or other builder or the failure of a
Developer or other builder 1o properly construct any Improvements, incfuding without iimitation
any appurtenant structures, driveways, landscaping or otherwise on such Lots and Parcels Each
Owner hereby acknowledges that proper drainage 1s necessary for the maintenance of the Lots and
Parcels and accordingly agrees that such Owner shall not install any spnnklers or water system,
construct ponds, wells, retention basins, make or remove improvements 10 any Improvements or
otherwise alter the surface of the Lot or Parcel sp as (0 improperly impede or impair the drainage of
the Lot or Parcel  In addition, each Owner hereby agrees that all discharges of water (for example,
without hmitation, discharges of swimming pool backwash) shall remain on the Lot or Parcel and
shall not be permutted to flow off the Lot or Parcel onto adjacent Lots, streets, Parcels, or Master
Common Areas (including washes or channels) Each Owner shall defend, indemnify and hold
Declarant, the Master Association and all other Owners harmless from, of, for and aganst any
claims, damages, obligations, habilities, losses, expenses or fees (including attomeys’ fees) ansing
from or related to any impermssible off-site discharge from said Owner's Lot or Parcel

4 3 34 Environmental Protections No Lot or Parcel, nor any facihities on the Lot or
Parcel, shall be used 1o generate, manufacture, refine, transpon, treat, store, handle, dispose,
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transfer, produce or process Hazardous Substances or solid waste 1n violation of any Environmental
Law As used in this paragraph, "Hazardous Substances” means any substances, water, pollutants,
contammants or matenals which pose a nsk of myury or threat 1o health or the environment or
becomes regulated under any Environmental Law 1ncluding, without imitation, petroteum and
petroleum denvatives and asbestos, "Environmental Law" means any federal, state or local law,
including statutes, ordinances, rules, common law and guidelines now in effect and/or hereinafier
modified or enacted, pertaiming to the health, industry, hygiene or the environment including,
without himitation, the Comprehensive Environmental Response, Compensation and Liabihity Act,
the Resource Conservation and Recovery Act, the Toxic Substances Control Act, the Superfund
Amendments and Recovery Act, the Toxic Substances Control Act, the Superfund Amendments
and Reauthonzation Act, the Clean Air Act, the Clean Water Act, the Safe Water Dnnking Act and
Solid Waste Disposal Act

4335 Wawvers The Board, in its good-faith discretion, may grant such waivers of
the restnctions contamned in thus Section 4 3 as 1t shall deem appropnate, so long as the use
permitted by such waiver shall not result in an unsafe, unsamiary or aesthetically displeasing
condition and shall not result, 1n the Board's discretion, 1n a substantial departure from the common
plan of development contemplated by this Declaration

4 3 36 Declarant’s Exemption Nothing contained 1n this Declaration shall be
construed (o prevent the erection or maintenance by Declarant, or its duly authonzed agents, of
structures, i1mprovements or signs necessary or convenzent to the development or sale of Lots and
Parcels within Montelena

ARTICLE 5
ORGANIZATION OF MASTER ASSOCIATION

51  Formation of Master Association The Master Association shall be a nonprofit
Anzona corporation charged with the duties and invested with the powers prescnbed by law and set
forth 1n the Articles, Bylaws and this Declaration Neither the Articles nor Bylaws shall, for any
reason, be amended or otherwise changed or mlerpreled so as to be inconsistent with this
Declaration

52  Board of Directors and Officers The affairs of the Master Association shall be
conducted by the Board and such officers as the Board may elect or appoint 1n accordance with the
Articles and the Bylaws as the same may be amended from time to ime  The Board may also
appoint various commuttees and may appoint a manager who shall, subject to the direction of the
Board, be responsible for the day-to-day operation of the Masler Association The Board shall
determine the compensation to be paid to the manager or any other employee of the Master
Association

53  The Monielena Rules By a majonty vote of the Board, the Master Association

may, from time to time and subject to the provisions of this Declaration, adopt, amend and repeal
rules and regulations to be known as the Montelena Rules The Montelena Rules may, for
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example, establish certain fees for violations of the provisions of this Declaration or of any rules,
regulations or Design Guidehines promulgated hereunder, or restnct and govern the use of any
Master Common Area by any Member, Lessee or Resident, provided, howevcr, that the Montelena
Rules shall not be inconsistent with this Declaration, the Articles, the Bylaws or any applicable
Tract Declaration The Montelena Rules and fees may be different for different classifications of
users, mcluding, but not hmited to, Owners of Residential Parcels and Non-Residential Parcels,
Lessees, employees or affiliates of the Declarant, guests or social invitees, or otherwise The
posuing of the Montelena Rules and fees in a conspicuous manner and location within Montelena or
the publication 1n a commurnuty newsletter of general circulation within Montelena shall be deemed
sufficient notice to all permitted users The Board, 1n 1ts discretion, may provide notice of the
Montelena Rules and fees by other means or methods Upon adoption, the Montelena Rules shall
have the same force and effect as 1f they were set forth in and were a part of this Declaration

54  Personal Liabihily No member of the Board or of any commuttee of the Master
Association, no officer of the Master Association and no manager or other employee of the Master
Association shall be personally hable to any Member, or to any other Person, including the Master
Associauon, for any damage, loss or prejudice suffered or claimed on account of any act, omission,
error or neghgence of the Master Association, the Board, the manager, any representalive or
employee of the Master Association or any commuttee, commuittee member or officer of the Master
Association, provided, however, the imitauions set forth 1n this Section 5 4 shall not apply to any
person who has failed to act 1n good faith or has engaged 1n willful or intentional misconduct

55  Satellite Associations If any homeowners or ssmilar association is to be formed by
the Developer (other than the Declarant) of a Parcel or number of Lots, the articles of incorporation
and bylaws or other goverming documents for such Satellite Association shall not be effective
unless the contents thereof have been approved by the Board and the goverming documents specify
that such Satellite Association and the nghts of 1ts members are subject and subordinate to this
Declaration, the Articles and Bylaws of the Master Association, any applicable Tract Declaration
and the Montelena Rules

ARTICLE 6

MEMBERSHIPS AND VOTING

61 Owners of Lots and Parcels Each Owner of a Lot pr Parcel which 15 subject to
assessment, pursuant to Article 7 hereof, shall be 8 Member of the Master Associtation Each such
Membership shall be appurtenant to and may not be separated from ownership of the Parcel or Lot
lo which the Membership 1s atinbutable and yoint ownership or ownership of undivided interesis in
any real property which estabhishes a Membership shall not cause there to be more Memberships
than the number established for purposes of this Section 6 1

62  Declarant The Declarant shall be a Member of the Master Association for so long
as Declarant 1s the Owner of any Lot or Parcel in Montelena

63 Voling
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631 Memberships The Master Association shall have two (2) classes of voting
Memberships

6311 Class A Class A Memberships shall be all Memberships, except the
Class B Membership, which are appurtenant to Residential Parcels, and each Owner of a
Residenual Parcel shall be entitled to one (1) vote for each Lot owned by such Owner, subject to
the authonty of the Board to suspend the voting nghts of the Owner for violations of this
Declaration 1n accordance with the provisions hereof or any applicable Tract Declaration

6312 Class B Until converted to Class A Memberships as provided
below, the Membership owned by Declarant shall be a Class B Membershup At the ume of any
vote by the Members of the Master Association, the Class B Membership shall be entitled to three
(3) votes for each Lot owned by Declarant The Class B Membership shall cease and be converted
to Class A Membership on the first to occur of the following

0] The date when the total votes outstanding in the Class A
Membership held by Owners subject to full assessment equal he tota] votes outstanding in the
Class B Membership, or

(1)  The date Declarant notifies the Board that Declarant 1s
terminating its Class B Membership

632 Satellite Associaions Declarant expressly reserves the nght to require the
establishment, 1n accordance with the apphcable terms of this Declaration, of a Sateliite
Association for one or more Residential Parcels Declarant further reserves the night to require,
through the terms of the apphcable Tract Declaration, that the votes of all Membershups held by
Owmers of Residential Parcels be cast only by the Sateilite Association designated 1n the applicable
Tract Declaration as entitled to cast the votes of the Members In such event, the Satellite
Association’s board of directors shall cast such votes 1n accordance with the Tract Declaration and
the Satellite Association's articles of incorporation and bylaws

633 Declarant Retention of Voting Rights Notwithstanding anything contained

n tus Article or elsewhere 1n this Declaration, unul such ime as an Owner (other than Declarant)
1s required to pay a full Assessment, such Owner shall not possess any voting nghts 1 the Master
Association and Declarant shall be entitled to exercise any and all voting nghts otherwise entitled
to be cast by such Owner as a result of its ownership of such Lot or Parcel or portion thereof

64 Rightto Vote No change in the ownership of a Membership shall be effective for
volting purposes unless and unul the Board is given actual wntten notice of such change and 1s
provided with satisfactory proof thereof The vote for each Membership must be cast as a umt and
fractional votes shall not be allowed Ifa Membership 1s owned by more than one (1) person or
entity and such Owners are unable to agree amongst themselves as to how their vote or votes shall
be cast, they shall lose the nght to vote on the matter in queston If any Member casts a vote
representing a cerlain Membership, 1t will thereafter be conclusively presumed for all purposes that
such Member was acting with the authonty and consent of all other Owners of the same
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Membership unless objection thereto 1s made at the time the vote 1s cast If more than one (1) vote
1s cast for a particular Membership, none of said votes shall be counted and all said votes shall be
deemed void

65  Membership Rights Each Member shall have the nghts, duties and obligations set
forth in this Declaration and such other nghts, duties and obligations as are set forth in the Articles,
Bylaws and any apphcable Tract Declarations, as the same may be amended from time to time

66  Transfer of Membership The nghts and obhgations of the Owner of a Class A
Membership 1n the Master Association shall not be assigned, transferred, pledged, conveyed or
alienated 1n any way except upon transfer of ownership to an Owner’s Lot or Parcel and then only
to the transferee of ownership of the Lot or Parcel A transfer of ownership to a Lot or Parcel may
be effectualed by Deed, intestate succession, testamentary disposition, foreclosure of a mortgage or
deed of trust of record or such other legal process as 1s now 1n effect or as may hereafter be
established under or pursuant to the laws of the State of Anzona Any attempt to make a prohibited
transfer shall be void Any transfer of ownershup to a Lot or Parcel shall operate to transfer the
Membership(s) appurtenant to said Lot or Parcel Lo the new Owner thereof The Master Association
may require the new Owner of a Lot or Parcel to pay to the Master Association, or 1its designated
representatve, a transfer fee in an amount to be set by the Board, and payment of the transfer fee
shall be secured by the Assessment Lien

67  Suspension of Voting Rights If any Owner 1s delinquent 1n the payment of any
Assessments or other amounts due hereunder or 1s otherwise in default under any of the provisions

of this Declaration and such violation 1s not cured before any meeting of the Members where votes
are 1o be taken, the Owner's nght to vote as a Member of the Master Association shall not be
exercisable for such meeting and shall remain suspended until all payments, including accrued
interest, penalties and altomeys' fees as set forth below, are brought current, and unti] any other
infractions or violations of this Declaration are cured

68  Imual Capital Contnbution Each purchaser of a Lot from Declarant (other than a
Developer), and each purchaser of a Lot from a Developer, shall pay to the Master Association
immediately upon becoming the Owner of a Lot a sum equal to one-sixth (1/6th) of the then current
Annual Assessment for a Lot Funds paid to the Master Association pursuant to this Section may
be used by the Master Association for payment of operating or capital expenses or any other
purpose permitied under the Master Associalion Documents Payments made pursuant lo this
Section shall be nonrefundable and shall not be considered as an advance payment of any
Assessments lcvied by the Master Association pursuant to this Declaration  Payments made
pursuant to this Section shall be deemed a contnibution to the working capital of the Master
Association

69  Contnbunon to Reserves
691 Except as otherwise provided 1 Section 6 9 2, each Person who purchases or
otherwise becomes the Owner of a Lot shall pay to the Master Association immediately upon

becoming the Owner of the Lot a sum equal to one-sixth (1/6th) of the then current Annual
Assessment for a Lol (the "Reserve Coninbulion”) as a contnbution 1o the Master Association's
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rescrves for the future penodic maintenance, repair or replacement of the Master Common Area
The Reserve Contnbution shall be 1n addition to, and not 1n lieu of, any other Assessments or
amounts payable to the Master Associanon by the Owner making the Reserve Contnbution, and the
Reserve Contnbution shall be secured by the Assessment Lien The Reserve Contnbution shall be
deemed a contribution to the capital of the Master Association

692 Notwithstanding the above, no Reserve Contnbution shall be payable with
respect to the transfer or conveyance of itle to a Lot

6921 byor to the Declarant,

6922 byorto aDeveloper holding title solely for purposes of development
and resale to a third-party user,

6923 toany Person for the purpose of allowing the grantor to immediately
lease back the Lot from the grantee,

69 2 4 bya co-Ownerlo any Person who was a co-Owner immediately
pnor to such transfer,

6925 tothe Owner's estate, surviving spouse or heirs at law upon the death
of the Owner,

6926 toanenuty in which the grantor owns a majonty interest unless the
Board deterrmnes, 1n its discretion, that a matenal purpose of the transfer or conveyance was {o
avoid payment of the Reserve Contribution,

6927 toan entity wholly owned by the grantor or to a famuly trust or
farmly hmited partnersiup created by the grantor for the direct benefit of the grantor and his or her
spouse and/or heirs at law 1n which the grantor owns a majonty interest, provided, upon any
subsequent transfer of an ownership interest 1n such entity, the Reserve Contnbution shali become
due,

692 8 to an insututional lender as secunty for the performance of an
obligation pursuant to a mortgage or deed of trust, or

6929 asaresult of atrustee's sale under a deed of trust, the foreclosure of
a realty morigage or the forfeiture or foreclosure of a purchaser's interest under a recorded contract
for the conveyance of real property subject to AR S 33-741, et seq

693 The Master Association shall use and apply all Reserve Contnbutions to pay
costs and expenses related to the design, construction, maintenance, repair or replacement of the
Master Common Area, for the design and construction of additions to or expansions of the Master
Common Area In addition, Reserve Contnbutions may be used for such other purposes as may be
approved by the wniten consent or affirmative vote, or any combination thereof, of Owners having
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two thirds (2/3) of the votes enutled to be cast by Class A Members of the Master Association, and
by the Declarant for so long as the Declarant 1s the Class B Member of the Master Association

ARTICLE 7

COVENANT FOR ASSESSMENTS AND CREATION OF LIEN

71 reation of Lien and Personal Obligation of Assessments and Majntenance Charges
The Declarant, for each Lot or Parcel now or hereafter established within Montelena, hereby
covenants and agrees, and each Owner by acceptance of a Deed therefor (whether or not 1t shall be
so expressed n such Deed) 15 deemed to covenant and agree, to pay to the Master Association the
following Assessments and charges (1) Annual Assessments established by this Article, (2)
Special Assessments for capital improvements or other extraordinary expenses or costs established
by this Article, and (3) Maintenance Charges established by Article 10, all such Assessments and
charges to be established and collected as heremafter provided The Annual Assessments, Special
Assessments, Reserve Contmbutions, Maintenance Charges and all other amounts payable
hereunder, together with interest, late charges, costs, and reasonable attomeys' fees, shall be a
charge, continuing servitude and lien upon the Lot or Parcel against which each such Assessment or
other fee or charge 1s made, which lien (the "Assessment Lien") shall be for the benelit of, and
enforceable by, the Master Association Each Assessment, Mantenance Charge and Reserve
Contribution, together with interest, cosis and reasonable attomeys' fees, shall also be the personal
obhgation of the person who was the Owner of the Lot or Parcel at the time the Assessment,
Maintenance Charge or Reserve Contnibution was due The personal obhigation {or delinquent
Assessments, Maintenance Charges and Reserve Contnbutions shall not pass to the successors 1n
title of the Owner unless expressly assumed by such successors

72  Annual Assessments To provide for the uses and purposes specified in Article 9
hereof, mncluding the establishment of replacement and maintenance reserves, the Board shall
assess against each Membership an Annual Assessment The amount of the Annual Assessment
shall be determined with the objective of fulfilling the Master Association’s obhgations under this
Declaration to provide for the source of funds to pay the Common Expenses At least seventy-five
(75) days before the beginming of each fiscal year, the Board shall prepare a budget of the estimated
Common Expenses for the coming year, including reserve contnbutions made pursuant to Section
717 The budget shall reflect sources and estimated amounts of funds to cover such expenses,
which may include any surplus to be apphed from pnor years, any income expected from sources
other than assessments (e g, user fees, subsidies, etc ), and the amount to be generated through
assessments authonzed 1n this Declaration  Any costs associated with the maintenance and
operation of the Master Common Areas shall be included 1n the budget of Common Expenses and
allocated as part of the Annual Assessmen!  Within thity (30) days afler the Board adopts a final
budget, it shall send a copy to each Owner of a Lot or Parcel, along with a notice of the amount of
the Annual Assessment and a summary of the allocations The budget and assessment are effective
upon the Board’s adoption, provided, the Board may not exceed the limit imposed by Section 7 4
withoul the affirmative vote or wntlen consent of Owners representing at least two-thirds (2/3) of
Members eligible to vote as further provided in Section 74 The Board may, dunng any
Assessment Penod, revise the amount of the Annual Assessment to meet expenses which exceed
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the amounts anticipatcd by the Master Association and collect such increased Annual Assessment
1n accordance with procedures establhished pursuant to Section 7 11 below The Annual
Assessment shall be assessed against each Member commmencing with the year the [irst Tract
Declaration 1s recorded, provided, however, that if fulfillment of the purposes ol the Master
Association does not require the imposition of an Annual Assessment at that time, the Board may
delay the imnal 1mposition of the Annual Assessment against each Member until such time as the
fulfillment of the purposes of the Master Association requires such imposition Notwithstanding the
foregoing or anything herein to the contrary, 1n no event shall the imtial Assessment Penod
cormmence pnior to January 1, 2004

73  Rate of Assessment, Shortfall Except for Lots and Parcels owned by the Declarant
which are exempt from Assessment under Section 7 3 3 and, except as otherwise may be set forth
in the applicable Tract Declaration, the amount of any Annual Assessment or Special Assessment,
as the case may be, to be levied against each Lot and Parcel shall be determined on the basis of the
number of Lots owned within Montelena

731  An Owner shall be assessed a reduced amount of the umform amount
established pursuant to Section 7 8 below unti] the occurrence of specified events, as follows

731 1 Each Owner of a Lot the use of which 1s lirnited hereby or by a
Recorded Tract Declaration to Single Family Residential Use shall be assessed a reduced amount
until the earlier of (1)the completion of the first Dwelling Uit on the Lot, or (1) two (2) years from
the date the title 1s first transferred from Declarant or a Developer to an Owner The applicable
reduced amount shall be determined by the Board from time to time in its sole discretion, but in no
event shall the reduced amount be greater than two-thirds (2/3) of the uniform amount (1 e , at least
a 1/3 reduction) Following the first to occur of the foregoing events, such Ownmer thereafier shall
be assessed one hundred percent (100%) of the umiform amount For the purposes of this Section
731 1, a Dwelling Urut shall be deemed completed when, in the opimion of the Board, the building
1s ready for occupancy

73 12 Each Owner of a Parcel the use of which 1s limited hereby or by a
Recorded Tract Declaration to Single-Family Residential Use shall be assessed based upon the
number of Lots permitted upon the Parcel by the applicable Tract Declaration as would otherwise
be attnbutable to the Lots as deterrmned in accordance with Sections 73 1 1 above At such ime
as a subdivision plat or other instrument creating Lots 1s recorded covenng all or part of the Parcel,
the Assessments attnbutable to the Lots shall be determined as set forth above, and the Owner of
the remainder of the unplatted portion of the Parcel, 1f any, shall be assessed based on the number
of Lots permitted by the Tract Declaration minus the number of Lots included within the Recorded
plat  All Assessments atinbutable lo the Parcel (as opposed to the Lots) shall cease when the land
area ceases o be a Parce] because all of the area in the Parcel has been platted or otherwise
dedicated to the public Such Owner shall be assessed two-thirds (2/3) of the uniform amount
established pursuant to Section 7 8 below multiplied by the number of Lots attnbutable to the
Parcel Following recordation of a subdivision plat with respect to such a Parcel, the Owner shall be
assessed as provided 1n Section 73 1 | above
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731 3 Dedication of portions of a Parcel for public nghts-of-way or similar
purposes shall not result in the reduction of the Assessments attnibutable to the Parcel, rather, such
Assessments shall be attnibuted 1o the portion of the Parcel not constituting Exempt Property on a
fair and equitable basis as determined by the Board Except as set forth above, the exercise by a
govermmental entity of the power of eminent domain or condemnation of a Parcel or a substanual
porton of a Parcel shall result 1n the reduction of Assessments attnbutable to such Parcel for so
long as such portion remains Exempt Property, such reduction to be determined by the Board based
on the gross square footage of the real property taken by eminent domain or condemnation

731 4 1f the Assessment for a particular Lot or Parcel 1s not apparent, or 1f
any question or conflict anses regarding the Assessment for a particular Lot or Parcel, the
determunation of the Declarant, so long as Declarant owns any portion of Montelena, and thereafter
the Board, as to the applicable classification shall be controlling

732 Ifapproved by the Board 1n its sole discretion, reduced Assessments referred
to 1n Section 7 3 1 above may be continued for ummproved portions of Parcels when improvements
are lo be phased The portions of the Assessments affected by the phasing shall be determined by
the Board

733 So long as there 1s a Class B Membership, Lots and Parcels owned by the
Declarant shall not be subject to Assessment, but Declarant shall be required to pay to the Master
Association the difference between the cost of operating and admimistening the Master Association
and the 1acome from Assessments as provided below When the Class B Membership ceases in
accordance with Section 6 3 hereof, Declarant no longer shall be required to subsidize the cost of
operating and administenng the Master Association .

734 Dunng any penod that Declarant 1s paying reduced Assessments pursuant to
this Section 7 3, Declarant shall be required to pay to the Master Association annually such cash
funds as may be necessary to pay the difference between the cost of operating and administening
the Master Association However, in no event shall Declarant be obligated to pay or contnbute
money to the Master Assocration 1n excess of the amount of the Annual Assessments that would
have been payable by Declarant if the Lots and Parcels owned by Declarant as of the end of the
apphicable fiscal year had been paying the full amount of the Annual Assessment

735 Iftherate of Assessment for a Parcel or Lot increases duning the penod to
which an Annual Assessment (or any Special Assessment) 1s attnbutable, the Assessment shall be
prorated between the applicable rates on the basis of the number of days in the penod that the
Owner qualified for each rate

74 Increase to Annual Assessments The increase to the Annual Assessment established
by the Board shall be subject to the following

741 The Annual Assessment may be increased by an amount thai 1s not more
than twenty percent (20%), or such greater percentage as may be allowed by law, greater than the
Annual Assessment for the immediately preceding fiscal year, except as provided 1n Section 7 4 2
below and excepl for increases necessary for emergency situations as described below
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742 The Annual Assessment may be increased above the amount determined
under Section 7 4 1 above by a vote of two-thirds (2/3) of each class of eligible Members then
entitled to vote who are voting in person or by proxy at a meeting duly called for such purpose

743 Anemergency situation is any one of the following
7431 anextraordinary expense required by an order of a court,

743 2 an extraordinary expense necessary to reparr or maintain Montelena
or any part thereof for which the Master Association 1s responsible where a threat to personal safety
1s discovered, or

7433 an extraordinary expense necessary to repair or maintain Montelena
or any part thereof for which the Master Association 1s responsible which could not have been
reasonably foreseen by the Board in prepanng a budget for the fiscal year However, pror to the
imposition or collection of such an Assessment, the Board shall pass a resolution containing wniten
findings as to the necessity of the extraordinary expense involved and why the expense was not or
could not have been reasonably foreseen in the budgeting process Such resolution shal] be
distnbuted to the Members with the notice of such Assessment

75 {RESERVED]

76 Special Assessments for Capital Improvements and Exiraordinary Expenses In

addition to the Annual Assessments authonzed above, the Master Association may levy, in any
Assessment Penod, a Special Assessment applicable to that Assessment Penod only for the purpose
of defraying, 1n whole or 1n part, the cost of any construction, reconstruction, repair or replacement
of a capital improvement upon the Master Common Area, including fixtures and personal property
related therelo, or for the purpose of defraying other extraordinary expenses, provided that any such
Special Assessment shall have the assent of Declarant, 1f 1t sull holds a Class B Membership or, if
no Class B Membership exists, two-thirds (2/3) of the votes of the Members who are voting in
person or by proxy at a meeting duly called for such purpose The provisions of this Section shall
not preclude or limt the assessment, collection or use of Annual Assessments for the aforesaid
purposes

77 [RESERVED] .

78  Unmiform Amount of Assessment Excepl as otherwise specifically set forth in this
Arucle 7, the amount of any Annual Assessment or Special Assessment shali be fixed by the Board
at a uniform amount per Lot The Annual Assessments may be collected on a monthfy, quarterly,
semi-annual or annual basis as determined by the Board and Special Assessments may be collected
as specified by the Board unless otherwise determined by the resolution of the Members of the
Master Association approving the Special Assessment

* 79  [RESERVED]}
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710 Nouce and Quorum for Any Action Authonzed Under Sections 74 20r 76

Wnuten notice of any meeting called for the purpose of taking any action authonzed under Sections
742 or7 6 of this Article shall be sent to all Members subject to such Annual Assessment or
Special Assessment no less than thirty (30) days nor more than fifly (50) days in advance of the
meeting At the first such meeting called, the presence of Members or of proxies entitled to cast
sixty percent (60%) of all the votes {exclusive of suspended voung nghts) shall constitute a
quorum If the required quorum 1s not present, another meeting may be called subject to the same
notice requirement, and the required quorum at the subsequent meeting shall be one-half (1/2) of
the required quorum at the preceding meeting  No such subsequent meeting shall be held more
than sixty (60) days following the preceding meeting

711 Rules Regarding Billing and Collection Procedures The Board shall have the nght

to adopt rules and regulauons setung forth procedures for the purpose of making the Assessments
provided herein and for the billing and collection of the Assessments, provided that said procedures
are not inconsistent with the provisions hereof The failure of the Master Association to send a bill
to a Member shall not relieve any Member of lus hability for any Assessment or charge under this
Declaration, but the Assessment Lien therefor shall not be foreclosed or otherwise enforced unti]
the Member has been given not less than thirty (30) days' wniten notice, pnor to such foreclosure
or enforcement at the address of the Member on the records of the Master Association, that the
Assessment, or any installment thereof 1s, or will be, due, and of the amount owing Such notice
may be given al any time pnor to or after delinquency of such payment The Master Association
shall be under no duty to refund any payments received by 1t even though the ownership of a
Membership changes dunng an Assessment Period, successor Owners of Lots or Parcels shall be
given credit on a prorated basis for prepayments made by prior Owners If the owner of a
Membershup becomes liable for payment of an increased sum pursuant 10 this Asticle dunng the
Assessment Penod, he shall noufy the Master Association, but his failure to notify the Master
Association shall not relieve him of the hability for such amounts The amount of the Annual
Assessment against Members who become such duning an Assessment Peniod upon the recording
of a Tract Declaration shall be prorated and such new Members shall not be hable for any
previously levied Special Assessment Declarant expressly reserves the nght to provide in the
applicable Tract Declaration that 1t shall have the nght to assess a Satellite Association for all
Assessments attnbutable to Members whose Lots or Parcels are located within the Satellite
Association

712 Collection Costs and Interest on Delinquent Assessments Any Assessment or

instaliment thereof not paid within fifeen (15) days of when due (or such longer penod as may be
required by Anzona law) shall be deemed delinquent and shall bear interest at a rate established by
the Board, and, in addition, a late fee, the amount of which shall be determined by the Board and
which shall not exceed the maximum permtied under Anzona law, may be assessed for each late
occurrence, and the Member whose Assessment 1s delinquent shall be hiable for all costs, including
altorney's fees, which may be incurred by the Master Association 1n collecting the same The
Board also may, but1s not obhigated to, record a notice of delinquent assessment against any Lot or
Parcel as 1o which an Assessment 1s dehinquent and constitutes a lien and may establish a fixed fee
to rexmburse the Master Association for the Master Association's cost in recording such notice,
processing the delinquency and recording a notice of payment, which fixed fee shall be treated as a
collection cost of the Master Association secured by the Assessment Lien
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713 Evidence of Payment of the Assessments Upon receipt of a written request (1) from
a Member or any other interested Person, the Master Association, within a reasonable penod of

ume thereafter, shall 1ssue, or cause an appropnate officer 1o 1ssue, to such Member or other
interested Person a wntlen certificate setting forth whether or not (a) all Assessments (including
costs and attomey's fees, 1f any, as provided in Section 7 12 above) have been paid with respeci to
any specified Lot or Parcel as of the date of such ceruficate, or (b) 1f all Assessments have not been
paid, the amount of such Assessments (including costs and attomey’s fees, 1f any) due and payable
as of such date, and (1) from a lienholder, Member or Person designated by a Member, the Master
Association shall 1ssue, or cause an appropriale officer to 1ssue, a statement setung forth the amount
of any unpaid Assessment aganst the specified Lot or Parcel, such statement to be furmished within
fifteen (15) days afier receipt of the request The Master Association may make a reasonable
charge for the 1ssuance of such certificates or statements, which charge must be paid at the time the
request for any such certificate or statement 1s made and which charge, 1f apphicable, may include
an allowance for any amount charged to the Master Association by 1ts management company for
the 1ssuance of such certificate of statement on behalf of the Master Association Any such
certificate or statement, when duly 1ssued as herein provided, shall be conclusive and binding with
respect to any matter therein stated as against any bona fide purchaser of|, or lender on, the Lot or
Parcel 1in question 1f the certificate or statement 1s requested by an escrow agency that 1s licensed
pursuant to Anzona law

714  Property Exempted from the Annual, Special Service Area and Special Assessments

Exempt Property and all other property that 1s not Assessable Property shall be cxempted from the
Annual Assessments and Special Assessments

715 Transfer Fee Each person or entity who purchases a Lot or Parcel (other than a
Developer) shall pay to the Master Association and/or any management company employed by the
Master Association immediately upon becoming the Owner of the Lot or Parcel a transfer fee 1n
such amount as is established from time to ime by the Board and/or such management company
Such transfer fee shall be payable at the closing of the transfer, and shall be secured by the
Assessment Lien

716 (RESERVED]

717 Budgeting for Reserves The Board may, 1n its discretion, include in the budget
amounts for capital and operating reserves Reserve calculations shall take 1nto account the number
and nature of replaceable assets, the expected life of each asset, and the expected repair or
replacement cost Reserves shall be funded as the Board, 1n the exercise of 1ts business judgment,
deems appropnate The Board may enter into agreements with the Declarant, on negonated terms,
under which the Declarant may obligate itself (by bond, contract, etc ) to provide reserve funds as
needed on a ' cash basis” in heu of the Master Association funding reserves on an accrual basis  So
long as the Board exercises business judgment 1n determiming an adequate amount of reserves, the
amount of the reserve fund, 1f any, shall be considered adeguate Notwithstanding the foregoing, it
is specifically provided that within sixty (60) days pnor o the date on which the Declarant
relinquishes control of the Master Association to the Members and the Class B Membership s
converied to a Class A Membership pursuant 10 Section 6 3 1 2 above, Declarant shall cause a
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reserve study to be performed and all reserves required by such study to be funded Such Funding
shall be made proportionately by Declarant and all Developers, or by such other means as the
Board dcems appropnale 1n its reasonable business judgment 1f the funding is to be made
proportionately by Declarant and the Developers, each Developer shall be responsible for payment
of a percentage of the required funding equal to the number of Lots purchased by the Developer
divided by the total number of Lots within Montelena, and the balance of the required funding shall
be pard by Declarant

ARTICLE 8

ENFORCEMENT OF ASSESSMENT LIEN
AND PAYMENT OF ASSESSMENTS AND OTHER CHARGES

81  Master Association as Enforcing Body The Declarant, the Master Association or
any Member may enforce the provisions of this Declaration and the Tract Declarations by any
appropnate action, whether 1n law or 1 equity but not at the expense of the Declarant or the Master
Associaion A Member need not own property covered by a Tract Declaration (o enforce the
covenants and restncuions set forth in such Tract Declaration

82  Master Association’s Remedies to Enforce Payment of Assessments and Other Fees
and Charges If any Member fails to pay the Annual Assessments, Special Assessments or Reserve

Contnbutions or any other amounts payable hereunder, or any installments thereof when due, or to
pay Maintenance Charges assessed pursuant to Article 10, the Master Association may enforce the
payment of such Assessments and other fees and charges and/or the Assessment Lien by taking
either or both of the following actions, concurrently or separately (and, by exercising either of the
remedies hereinafter set forth, the Master Assoctation does not prejudice or waive its nght to
exercise the other remedy)

821 Bnng an action at law and recover judgment against the Member personally
obligated to pay the Assessments, fees and other amounts owed, and

822 Foreclose the Assessment Lien against the Lot or Parcel 1n accordance with
the then prevailing Anzona law relating to the foreclosure of realty mortgages or deeds of trust
{(including, where applicable, the nght to recover any deficiency) and, if foreclosed as a realty
mortgage, the Lot or Parcel may be redeemed afler foreclosure sale as provided by law

83 Subordination of Assessment Lien to First Mortgage or Deed of Trust, Pnonty of

Lien The Assessment Lien provided for herein shall be subordinate to (a) liens and encurmbrances
recorded pnor to the recordation of this Declaration, (b) any recorded first mortgage lien held by,
or deed of trust of which the beneficiary 1s, a lender who has lent funds with the Lot or Parcel as
secunly, or held by the lender’s successors and assigns, and the seller’s interest 1n a first contract for
sale on a Lot recorded pnor to the Assessment Lien, and (c) liens for real estate taxes and other
public charges which by applicable law are expressly made superior Except as above provided,
the Assessment Lien shall be supenor to any and all charges, liens or encumbrances which
hereafter 1n any manner may anse or be imposed upon each Lot or Parcel, specifically including,
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but not himited to, the assessment Jien of any Satellite Association The sale or transfer of any Lot
or Parcel shall not affect the Assessment Lien, provided, however, that if the sale or transfer 1s
pursuant to forcclosure of a mortgage or deed of trust to which the Assessment Lien 1s subordinate,
or pursuant to any sale or proceeding 1n lieu thereof, the purchaser at the mortgage foreclosure or
deed of trust sale, or any grantee taking by deed in lieu of foreclosure, shall take the Lot or Parcel
free of the Assessment Lien for all Annual Assessments, Special Assessments, Maintenance
Charges, Reserve Contnibutions and other fees and charges that have accrued up to the date of
issuance of a shenffs or trustee’s deed or deed 1n heu of foreclosure, but upon the date of 1ssuance
of a shenff's or trustee's deed or deed 1n lieu of foreclosure, the Assessment Lien immediately shall
become and remain supenor to any and all other charges, hens or encumbrances (except such prior
hens and encumbrances, liens for taxes or other public charges which by applicable law are
expressly made supenor), and such mortgage or deed of trust foreclosure sale purchaser or grantce
shall take subject to all Annual Assessments, Special Assessments, Mantenance Charges, Reserve
Contnibutions and other fees and charges then owing and the Assessment Lien thereof accruing
subsequent to the date of 1ssuance of a shenfT’s or trustee's deed or deed given in hieu of
foreclosure

84  Costs to be Borne by Member in Connection with Enforcement of Payment In any
action taken pursuant to Section 8 2 of this Article, the Member shall be personally hable for, and

the Assessment Lien shall be deemed to secure the amount of, the Annual Assessments, Special
Assessments, Maintenance Charges, Reserve Contnibutions and all other fees and charges owed
hereunder, together with interest and late charges on all such delinquent amounts as provided 1n
Section 7 12 and the Master Association's collection costs and attorney's fees, including those costs
and fees specified n Section 7 12

ARTICLE S
USE OF FUNDS, BORROWING POWER

91 Purposes for which Master Association's Funds May Be Used The Master
Association shall apply all funds and propesty collected and received by 1t (including the Annual

Assessments and Special Assessments, fees, loan proceeds, surplus funds and all funds and
property received by it from any other source) for the purposes of the common good and benefit of
Montelena and the Members and Residents In furtherance of such purposes, the Master
Association may use said funds and property, among other things, for (1) discharging and
performing the Master Association’s duties and oblhigations under the Master Assotiation
Documents, (11) exercising the nghts and powers granted to the Master Association by the Master
Association Documents, and (1n) o the acquisition, construction, alteration, management
(including nsk management), mamtenance, provision and operation, by any manner or method
whatsoever, of any and all land, properties, improvements, facihities, services, projects, programs,
studies and systems, within or wathout Montelena, which may be necessary, desirable or beneficial
to the general common 1nterests of Montelena, the Members and the Residents  The following are
some, but not all, of the areas 1n which the Master Association may seek to aid, promote and
provide for such common benefit maintenance of landscaping on Master Common Areas and
public nght-of-way and drainage areas within Montelena, obtaining of liability insurance,
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supplying of utilities and other public services, providing for communication and transportation
within and dissemination of information concerning Montelena, indemmfication of, and msurance
for the benefit of, officers and directors of the Master Association and generally protectung the
health and safety of the Members and the Residents The Master Association also may expend 1its
funds for any purposes which any municipahity may expend 1ts funds under the laws of the State of
Anzona or such municipality's charter

92  Bomowmg Power The Master Association may borrow money 1n such amounts, at
such rates, upon such terms and secunty, and for such penod of time as in the determunation of the
Board 1s necessary or appropnate

93 Master Association's Rights in Spending Funds from Year to Year The Master

Association shall not be obligated to spend 1n any year all the sums received by 1t in such year
(whether by way of Annual Assessments, Special Assessments, fees or otherwise), and may carry
forward as surplus any balances remaining The Master Association shall not be obligated to
reduce the amount of the Annual Assessment 1n the succeeding year 1f a surplus exists from a prior
year and the Master Association may carry forward from year to year such surplus as the Board 1in
its discretion may determine to be desirable for the greater financial secunty of the Master
Association and the accomphshment of 11s purposes

94  Insurance The Master Association shall maintain hazard insurance and insurance
agamnst habihty incurred as a result of death or injury to persons or damage to property on the
Master Common Areas, with the amount and type of coverage to be determined in the reasonable
business judgment of the Board

ARTICLE 10
MAINTENANCE

101 Master Common Areas The Master Association, or its duly delegated
representative, shall operate, maintain and otherwise manage, all Master Common Areas, including
without limitation, any Community Recreation Facilities which may exist from time to ime, and all
other areas which the Board, pursuant (o the authonty contained in this Declarauion, has the nght
and elects to maintain, and such other areas required to be maintained by the Master Association as
identified 1n a recorded document or instrument signed by the Declarant or the Master Association
The Board shall use a reasonably high standard of care 1n providing for the repair, management and
maintenance of the Master Common Areas so the Montelena development will reflect a high pnde
of ownership In this regard, the Master Association may (but without any obligaion to do so), 1n
the discretion of the Board

101 1 Reconstruct, repair, replace or refintsh any improvement or portion thereof
upon any Master Common Area,
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10 1 2 Replace injured and discased trees and other vegetation on any Master
Common Area and plant trees, shrubs and ground cover 1o the extent that the Board decms
necessary for the conservauon of water and soil and for aesthetic purposes,

1013 Place and maintan upon any Master Common Area such signs as the Board
may deem appropnate for proper identification, use and regulation thereof, and

10 1 4 Do all such other and further acts which the Board deems necessary to
preserve and protect the Master Common Area and the beauty thereof, in accordance with the
general purposes specified in this Declaration

The Board shall be the sole judge as to the appropnate mamtenance of all Master Common Areas
Any cooperalive action necessary or appropnate for the proper maintenance and upkeep of any
Master Common Area shall be taken by the Board or by 1ts duly delegated representative

If any Recorded subdivision plat, Tract Declaration, deed restniction or this Declarauon
permits the Board to determine whether Owners of certain Lots or Parcels will be responsible for
mantenance of certain Master Common Areas or public nght-of-way areas, the Board shall have
the sole discretion to determine whether or not it would be 1n the best mnterest of the Owners,
Lessees and Residents of Montelena for the Master Association or an mdividual Owner to be
responsible for such mamtenance, considenng cost, umformity of appearance, location and other
factors deemed relevant by the Board The Board may cause the Master Association to contract
with others for the performance of the mantenance and other obhigauons of the Master Association
under thuis Article 10, and, in order to promote uniformity and harmony of appearance, the Board
may also cause the Master Association 10 contract 1o provide maintenance services lo Owners of
Lots and Parcels having such responsibihities in exchange for the payment of such fees as the
Master Association and Owner may agree upon Fees for the above provided maintenance services
are secured by the Assessment Lien

102 Assessment of Certain Costs of Maintenance and Repair of Master Cormunon Areas

and Public Areas If the need for maintenance or repair of Master Common Areas and other areas
maintained by the Master Association s caused through the willful or neghgent act of any Member,
his family, guests or nvitees, the cost of such mamtenance or repairs shall be added to, and become
a part of, the Assessment to which such Member and the Member’s Lot or Parcel 1s subject, and
shall be secured by the Assessment Lien Any charges or fees to be paid by the Owner of a Lot or
Parcel 1n connection wilh a contract entered mto by the Master Association with an Owner for the
performance of an Owner’s maintenance responsibiliies shall also become a part of such
Assessment and shall be secured by the Assessment Lien

103 Lots Each Owner of a Lot or Parcel shall be responsible for the maimntenance of his
Lot or Parcel, and all buildings, Dwelling Umits or other Improvements situated thereon, except for
any portion of the Lot, or any Improvement situated thereon, which 1s Master Common Area or
which 1s the responsibility of a Satellite Association  All buildings, Dwelling Units and other
Improvements shall at all umes be kept 1n good condition and repair No yard equipment, wood
piles or storage areas may be maintained so as lo be Visible From Neighbonng Property or streets
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All Lots or Parcels upon which no Dwelling Units, buldings or other Improvements have been
constructed shall be maintained 1n a weed free and attractive manner

104 Improper Mamntenance and Use of Lots or Parcels If any portion of any Lot or

Parcel 1s so maintained as to present a public or private nuisance, or as to substantially detract from
the appearance or quality of the surrounding Lots or Parcels or other areas of Montelena which are
substantially affected thereby or related thereto, or 1f any portion of 3 Lot or Parcel 1s being used in
a manner which violates this Declaration or any Tract Declaration applicable thereto, or if the
Owner of any Lot or Parcel 1s failing to perform any of its obligations under this Declaration, any
Tract Declaration or the Design Guidelines, standards and rules and regulations of either (he Design
Review Commuttee or the Declarant, as applicable, the Board may by resolution make a finding to
such effect, specifying the particular condition or conditions which exist, and pursuant thereto give
notice thereof to the offending Owner that unless corrective action 1s taken within fourteen (14)
days, the Board may cause such action 10 be taken at said Owner’s cost If at the expiration of said
fourteen (14) day penod of time the requisite corrective action has not been taken, the Board shall
be authonzed and empowered, but shall not be required, to enter the Lot or Parcel and cause such
action to be taken, and the cost thereof (together with a fee determined by the Board 1n its sole
discretion on a case by case basis to compensate the Master Association for 1ts overhead and
supervision relating to such action) shall be deemed a Maintenance Charge and shall be added to,
and become a pan of, the Assessment to which the offending Owner and the Owner's Lot or Parcel
1s subject to, and shall be secured by, the Assessment Lien

105 Improper Maintenance by Satellite Association Ifany Satellite Association is

failing to perform any of 1ts obligations under this Declaration, any Tract Declaration or the Design
Guidelines, standards and ruies and regulations of the Design Review Committee with respect lo
the maintenance of any common area owned by such Satellite Association, the Board may by
resolution make a finding to such effect, specifying the particular condition or conditions which
exist, and pursuant thereto give nolice to the offending Satellite Association that unless corrective
action 1s taken within fourteen (14) days, the Board may cause such action to be taken at said
Satellite Association’s cost If at the expiration of said 14-day penod of ume the requisite
corrective action has not been taken, the Board shall be authonzed and empowered to cause such
action to be taken and the cost thereof (together with a fee determined by the Board 1n 1ls sole
discretion on a case-by-case basis lo compensate the Master Association for 1ts overhead and
supervision relating to such action) shall be prorated among, added to, and become part of the
Assessment against the Lots included within the Parcel for such Satellite Association, and shall be
secured by the Assessment Lien

106 Landscaping Replacement Landscaping onginally planted on the Master Common
Areas may exceed the landscaping that 1s ultimately planned for Master Common Areas due 10
over-planting 1n anticipation of normal plant losses The Board 1s hereby granted the authonty to
remove and not replace dead or damaged landscaping 1f, 1n the reasonable discretion of the Board,
(a) the remaiming landscaping 1s acceptable to the Board and (b) the remaining landscaping 1s
generally consistent 1n quahty and quantily with the landscaping shown on approved landscaping
plans filed with governmental entities in connection with Montelena, even 1f the location or type of
specific plants 1s different than the lypes or locations shown on such approved landscaping plans
Neither Declarant nor any other installer of landscaping on Master Common Areas shall be
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responsibe for replacement of landscaping that dies more than ninety days following installation or
that requires replacement due to vandalism, lack of proper watenng or maintenance by the Master
Association or damage due to negligence, the Master Association shall be solely responsible for
such replacement (subject to potential recovery by the Master Association from any vandal or
negligent person)

ARTICLE 11
DESIGN REVIEW COMMITTEE

111 Estabhishment Declarant shall establish a Design Review Commitiee, which shall
exercise all powers of the Design Review Commuttee with regard to all Lots and Parcels Declarant
shall establish and adopt Residential Design Review Guidelines and procedural rules and
regulations to direct the Design Review Commutiee m the performance of its duties The Design
Review Commuitee shall consist of no less than three (3) regular members and an alternate member,
each appointed by Declarant The appointees need not be Owners, Lessees or Residents and need
not possess any special qualificahons except such as Declarant may, 1n 1ts discretion, require
Declarant may replace any member of the Design Review Commuttee at any time with or without
cause Ifany member of the Design Review Commuttee dies or resigns, Declarant shall replace
said member within ninety (90) days following such death orresignation Pending the replacement
of such deceased or resigned member, the remaining member or members of the Design Review
Commuttee shall have full authonty to act under, and 1n accordance with, this Declaration
Declarant’s nght to appoint members of the Design Review Commuttee shall cease upon the earliest
to occur of the following (1) at such ime as Declarant no longer owns any Lot or Parcel 1n
Montelena, or (11) when such nghts are expressly relinquished by Declarant to the Board 1n wnting
Once the Declarant’s nght to appoint members to the Design Review Commuttee ceases, the Board
shall be vested with that nght and with all nghts of the Declarant pertaining to the Design Review
Comumittee, however, only those directors who are Class A Members shall have the authonity to
appoint and remove the members of the Design Review Commuttee

112 Purpose The purpose of the Design Review Committee )s 10 mantain umformity of
architectural and landscaping standards throughout Montelena and thereby enhance the aesthetic
and economic value of Montelena The Design Review Commuttee 1s hereby empowered to
supplement and amend the Design Guidelines and 1ts procedural rules and regulations to the extent
and with the frequency 1t deems necessary, provided, however, that such modificaiions are 1n
general conformity with the standards set forth 1n this Declaration and the applicable Tract
Declarations

113 View Preservation Declarant, being sensitive to the fact that Montelenais located
1n an area that provides spectacular views of the adjacent surroundings, desires to ensure that
developmen! will occur 1n a fashion which 1s sensitive to the need to preserve available views of
the surrounding areas, and as such the Design Review Guidelines may impose restrictions on the
construction and nstallation of improvements that could, as determined by Declarant 1n its sole and
absolute discretion, 1mpair any such views
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114  Operanon/Authonty Itshall be the duty of the Design Review Commuttee to
consider and act upon all proposals and plans submitted to 1t pursuant to this Declaraion The
Design Review Committee shall hold regular meetings 1n accordance with 1ts procedural rules and
rcgulations A guorum for such meetings shall consist of a majonty of the members and an
affirative vote of a majonty of the quorum shall be necessary [or any decision A duly appointed
alternate member may participate 1h any meeting in which there 1s not a quorum of regular
members present, may constitute a quorum by his/her presence and shall have all the authonty of a
regular member while so participating  The Design Review Commuttee shall review all complete
apphicaions submuitted to 1t and shall furnssh a wnitten decision to the applicant setting forth the
reasons forits decision and the nature of any objections 1f the Design Review Commuttee fails to
furmsh a wntten decision within forty-five (45) calendar days after a complete apphcation has been
submutted or resubmutted to 1t, then the application as submatted or resubmutted, as the case may be,
shall be deemed approved The Design Review Commuttee may require the submission of such
additional information as deemed reasonably necessary by the Design Review Commuttee to
consider any application In reviewing each submission, the Design Review Committee may
consider any faclors 1t deems relevant Decisions may be based on purely aesthetic constderations
Each Owner acknowledges that determinations as to such matters are purely subjective and
opiuons may vary as lo the desirability and/or attractiveness of particular improvements Subject
to the provisions of Section 11 6 below, the Design Review Commuttee shall have the sole
discretion to make final, conclusive and binding determinations on matters of aesthetic judgment
and such determinations shall not be subject to review so Jong as they are made 1n good faith and in
accordance with the procedures set forth herein  The Design Review Commuttee shall have broad
discretionary powers n determining whether to approve an application, including without
limitanion the authonty to deny approval to any application, notwithstanding comphance by the
apphcant with the Design Guidelines, and to grant approval to any apphication notwithstanding
failure by the applicant to comply fully with the Design Guidelines In addition, the Design
Review Commuttee may disapprove any application 1f 1t, 1n uts discretion, behieves the applicant has
not supphied sufficient or accurate information for the Design Review Commiuttee to exercise the
judgment required by this Declaration The Design Review Commuttee shall keep complete wntten
records of all applications for approval submtted to 1t (including one set of all preliminary sketches
and all architectural plans) in connection with all actions 1aken by 1t under the provisions of the
Design Guidelines  All such records shall be maintamned for a mimmum of three years afler
approval or disapproval

115 [Fee The Board (or its designated representative) shall have the nght, in 1ts sole
discretion, to assess against applicants a processing fee to defer the costs incurred by the Design
Review Commiliee 1n considenng any requests for approval submitted 1o 1t Jf imposed, the fee
shall be (n such amount and payable in accordance with such schedule as reasonably determined by
the Design Review Commuttee

116 Appeal Any Owner orother Resident aggneved by a decision of the Design
Review Commutiee may appeal the decision to the Board 1n accordance with procedures to be
established by the Board Such procedures would include the requirement that the appellant has
modilied the requesied action or has new information which would 1n the Board's opinion warrant a
reconsideration If the Board fails to allow an appeal or 1f the Board, afler appeal, again rules 1n a
manner aggneving the appellant, the decision of the Board s final If the decision of the Design
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Review Commuttee 1s overruled by the Board on any 1ssue or question, the prior decision of the
Design Review Commuttee shall be deemed modified to the extent specified by the Board and, for
purposes of this Declaration, such decision, as so modilied, shall thereafter be deemed the decision
of the Design Review Commuittee In this regard, the Board shall have the authonty to modify or
overrule the decision of the Design Review Committee on any matter presented to it

117 Limited Liability of Design Review Commuttee Approval Alf plans, drawings and
specifications approved by the Design Review Commiltee are not approved for engineenng, design

or architectural competence Through 1ts approval of such plans, drawings and specifications, the
Design Review Committee does not assume hability or responsibihity therefor or for any defect in
any structure constructed from such plans, drawings and specifications Declarant, members of the
Design Review Commuttee and members of the Board shall not be hiable to the Master Association,
any Owner or any other Person for any damage, loss or prejudice suffered or claimed because of

1171 the approval or disapproval of any plans, drawings or specificaions, whether
or nol defective, or

1172 the construcuon or performance of any work, whether or no! pursuant to
approved plans, drawings or specifications

118 Waiver Each Owner acknowledges that it may not always be possible to identify
objectionable features of proposed activity within the scope of this Article 11 unul the work with
respect thereto 1s completed, in which case it may be unreasonable o require changes to the
Improvements involved The approval by the Design Review Committee of any plans, drawings or
specifications for any work done or proposed, or for any other matter requinng the approval of the
Design Review Conumittce, shall not be deemed to constitute a waiver of any nght to withhold
approval of a similar plan, drawing, specification or matter subsequently submtted for approval

119  Nonapplicability to Declarant The provisions of this Article are not to apply to any
Lots and Parcels owned by Declarant or by any person affiliated with Declarant or, pursuant to
Section 4 3 1, to a Developer

1110 Additional Governmental Approvals The approval of the Design Review
Commuttee contemplated by this Article and required by Section 4 3 shall be 1n addition to, and not
1n Lieu of, any approvals, consents or permits required under the ordinance or rules and regulanons
of any county or mumeipality having jurisdiction over Montelena

ARTICLE 12

RIGHTS AND POWERS OF MASTER ASSQCIATION
121 Master Association’s Rights and Powers as Set Forth 1n Articles and Bylaws The

Master Association, as the agent and representative of the Owners and Lessees, shall have the non-
exclusive nght to enforce the Covenants set forth in this Declaration, any Tract Declaration and/or
any and all covenants, restnctions, reservations, charges, serviludes, assessments, conditions, liens
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or easements provided for in any contract, deed, declaration or other instrument which (1) shall
have been executed pursuant to, or subject to, the pravisions of this Declaration, or (11) otherwise
shall indicate that the provisions of such instrument were intended to be enforced by the Master
Association or by Declarant Notwithstanding the foregoing, Declarant expressly intends that
neather the foregoing nor anything else mn this Declaration shall obligate or be construed to obligate
Declarant or the Master Associanion, or their respective agents, representatives or employees, to
undertake any affirmative action to enforce the provisions of this Declaration, any Tract
Declaration or any provision hereof or thereof, or to undertake any remedial or correcuive action
with respect to any actual or asserted violation hereof or thereof

122 Contracts with Others for Performance of Master Association’s Duties Subject to

the restricuons and hmitations contained herein, the Master Association may enter 1nto contracts
and transactions with others, including Declarant and its affiliated companies, and such contracts or
transactions shall not be invalidated or in any way affected by the fact that one or more directors or
officers of the Master Association, or members of any commattee, 1s employed by, or otherwise
connected with, Declarant or its affihates, provided that the fact of such interest shall be disclosed
or known to the other directors acting upon such contract or transaction, and provided further that
the transaction or contract 1s fair and reasonable Any such director, officer or commiitee member
may be counted in determining the existence of a quorum at any meeting of the Board or commuttee
of which he 1s a member which shall authorize any contract or transaction described above or grant
or deny any approval sought by the Declarant, its a[filiated compames or any competitor thereof
and may vote thereat lo authonze any such contract, transaction or approval with like force and
effect as 1f he were not so interested

123  Reservation of Trade Name Declarant hereby reserves all nght, ttle and nterest in
the name "Monlelena" for the uses set forth herein and any other use as Declarant may choose No
Person shall use the name "Montelena” or any denvative of such name 1n any pnnted or
promotional matenal without Declarant’s prnor wntten consent This restnction shall be
enforceable only by Declarant or any other person or entity designated by Declarant in a recorded
nstrument as Declarant's assignee of the pnor approval and enforcement nghts reserved hereby,
and may be enforced by any remedy available at law or 1n equity, including without linitation the
nght to injunctive rehief and to spectfic performarice hereof

ARTICLE 13

ANNEXATION AND DEANNEXATION

131 Annexation Without Approval The Additional Propesty may be annexcd to the
Property and become subject to this Declaration and subject to the junsdiction of the Master
Association without the approval, assent or vote of the Master Association or its Members,
provided that a Supplementary Declaration of Covenants, Conditions and Restrictions, as
hereinafter descnbed, covering the portion of the Additional Property sought to be annexed shall be
executed and recorded by Declarant or 1ts successors and assigns (and by the fee uitle holder(s) of
the portion of the Additional Property sought to be annexed, 1f Declarant or its successors and
assigns does not hold fee title to all of said property), provided, however, that no Supplementary
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Declaration shall be so executed and recorded pursuant to this Section more than fifieen (15) years
(1) subsequent to the recording of this Declaration or (11) subsequent to the last recording of a
Supplementary Declaration, whichever of (1) or (11) shall have later occurred Such execution and
recording of a Supplementary Declaration shall constitute and effectuate the annexation of said
portion of the Additional Property described therein, making said real property subject to this
Declaration and subject (o the functions, powers and junisdiction of the Master Association, and
thereafter the Addiional Property so annexed shall be part of the Property and all of the Owners of
Parcels and Lots in the Additional Property so annexed shall automatically be Members of the
Master Association Although Declarant, its successors and assigns, shall have the abihity to so
annex all or any poruon of the Additional Property, neither Declarant, nor its successors and
assigns, shall be obligated to annex all or any portion of the Additional Property, and such
Additonal Property shall not become subject to this Declaration unless and until a Supplementary
Declaration annexing such Additional Property shall have been so executed and recorded

132 Deannexation Without Approval A portion or portions of the Property may be
deannexed from the Property and be withdrawn from this Declaration and the junsdiction of the
Master Association without the approval, assent or vote of the Master Association or its Members,
provided that a Certificate of Deannexation covering the portion of the Property sought to be
deannexed shall be executed and recorded by Declarant or 1ts successors and assigns and the
owner(s) of the portion of the Property covered by such Certificate of Deannexation which 1s not
owned by Declarant or 1ts successors and assigns No Certificate of Deannexation shal) be so
executed and recorded pursuant to this Secuion more than fifieen (15) years subsequent to the
recording of this Declaration

133  Supplementary Declarations and Certificates of Deannexation The annexations and

deannexations authonzed under the foregoing Sections shall be made by Recording 1n the office of
the County Recorder of the County, a Supplementary Declaration of Covenants, Conditions and
Restnctions, or ssimilar instrument with respect to the Additional Property which shall extend the
plan of this Declaration to such property or a Certificate of Deannexation which shall remove the
portion of the Property covered thereby from the plan of this Declaration The Supplementary
Declarations contemplated above may contain such complementary additions and mods fications of
the covenants, condiions and restnctions contained in this Declaration as may be necessary to
reflect the different character, 1l any, of the annexed property and as are not inconsistent with the
plan of this Declaration In no event, however, shall any such Supplementary Declaration, revoke,
modify or add o the covenants established by this Declaration with respect to the existing Property

ARTICLE 14

DISPUTE RESOLUTION AND LIMITATION ON LITIGATION

141 Dispute Resolution Declarant, each Satellite Association, and each Owner agree
that 1t 1s in the best interest of all concerned to resolve dispules among and between Satellite
Assoclations and among and between any Satellite Association or Owner and the Board without the
emotional and financial costs of htigation Accordingly, the Board 15 empowered to impose and
enforce procedures and rules designed to encourage the resolution of disputes, including requining
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wnitten notice of claims and the structured negotiation or mediation of disputes Prior to the
mutiation of any administrative or judicial proceeding by one Satellite Association against another
or by a Satellite Association or any Owner against the Board, the party imuiating such action shall
comply with the Board's procedures and rules This Section serves as an agreement by the Satellite
Associations and the Owner to submut their claims to such procedures or rules and the failure to
abide by such requirements shall serve as a defense to any such acion The requirements of this
Section shall not apply to any action by the Board to collect Assessments or other fees or charges
authonzed by this Declaration or a Satellite Association declaration, which actions may proceed in
the Board's discretion directly without any pnor procedure for claims resolution

142  Consensus for Master Association Litigation The Master Association shall not
commence a judicial or admimstraive proceeding without the approval of at least seventy-five
percent (75%) of each class of Members then entitled to vote, excluding the voting power of any
Owner who would be a defendant in such proceedings This Section shall not apply, however, to
(a) actions brought by the Master Association to enforce the Master Association Documents
(including, without limitation, the foreclosure of hens), (b) the collection of Assessments, Reserve
Contnbutions or other amounts owed hereunder, {(c) proceedings involving challenges to ad
valorem taxation, or (d) counterclaims brought by the Master Association in proceedings nstituted
agamst 1t This Section shall not be amended unless such amendment 1s approved by the
percentage of votes, and pursuant to the same procedures, necessary 1o mstitute proceedings as
provided above The Master Association must pay for any such legal action or arbitration
proceeding with momes that are specifically collected for such purposes and may not borrow
money or use reserve funds or other monies collected for specific Master Association obligations
other than legal fees 1f the Master Association commences any legal action or arbitration
proceeding involving a claim, gnevance or dispute (collectively, a "Claim") ansing out of or
relating to the interpretation, apphcation or enforcement of the Master Association Documents, or
the nghts, obligations and duties of any party bound under the Master Association Documents
{(including, without limitation, the Declarant, the Master Association, each Satellite Association,
their respective officers, directors, and commttee members, all Persons subject to this Declaration,
any Developer, and any Person not otherwise subject to this Declaration who agrees to submit to
this Article (the foregoing collectively "Bound Parties")) or relating to the design or construction of
improvements on the Property, all Owners must notify prospective purchasers of such legal action
or arbitration proceeding and must provide such prospective purchasers with a copy of the notice
received from the Master Association 1n accordance with Sectton 14 4 Any Bound Party having a
Claim against any other Bound Party (a "Respondent”) shall noufy each Respondent in wnting of
the claim (the "Notice"), stating plainly and concisely (1) the nature of the Claim, including the
date, tme, location, Persons involved, and Respondent’s role in the Claim, (11) the factual and legat
basis of the Claim, and (1) what Claimant wants Respondent to do or not to do to resolve the
Claim

143 Rught to Enter, Inspect, Repair and/or Replace Within a reasonable ime after the

receipt by Declarant of a Notice, Declarant shall have the nght, upon reasonable notice to Claimant
and dunng normal business hours, to enter onto or into, as applicable, the Master Common Area,
any Lot or Parcel, mcluding any building or Dwelling Unit constructed thereon, and/or any
improvements for the purpose of inspecting and/or conducting testing to determine the vahidity of
the Claim, and, if deemed necessary by Declarant, to correct, repair and/or replace the allcged
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deficiency in the planming, design, engineenng, grading, construction or development of the Master
Common Area or any Lot or Parcel, or any improvement constructed on the Master Common Area
or a Lot or Parcel which 1s the basis for the Claim (the "Alleged Defect”) In conducting such
nspection, testing, repairs and/or replacement, Declarant shall be entitled to take any actions as 1t
shall deem reasonable and necessary under the circumstances Nothing set forth in this Section
shall be construed to impose any obligation on Declarant to nspect, test, repair or replace any item
or Alleged Defect for which Declarant is not otherwise obligated under applicable law or any
limited warranty provided by Declarant 1n connection with the sale of the Lots, Parcels and/or the
Improvements constructed thereon The nght of Declarant to enter, inspect, test, repair and/or
replace reserved hereby shall be irevocable and may not be waived or otherwise terminated except
by a wniting, 1n recordable form, executed and recorded by Declarant In no event shall any statutes
of himitations be tolled dunng the penod in which Declarant conducts any inspection or tesung of
any Alleged Defects

144  Use of Funds If 2 Claimant imibates any legal action, cause of action, proceeding,
reference or arbitration agamnst Declarant alleging damages (1) for the costs of repainng or the
replacement of any Alleged Defect, (1) for the diminution m value of any real or personal property
resulung from such Alleged Defect, or (1) for any consequential damages resulting from such
Alleged Defect, any judgment or award n connection therewith shall first be used to correct and/or
repair such Alleged Defect or to reimburse the Claimant for any costs actually incurred by such
Claimant in comrecting and/or repainng the Alleged Defect If the Claimant 1s the Master
Association, the Master Association must provide wnitten notice to al} Members prior to 1nitiation
of any Jegal action, cause of action, proceeding, reference or arbitraion against Declarant which
notice shall (at aminimum) include (1) a descnption of the Claim, (11) a description of the attempts
of Declarant to correct such Alleged Defect and the opportumities provided to Declarant to correct
such Alleged Defect, (1) a certification from an engineer hicensed in the State of Arizona that such
Alleged Defect exists along with a description of the scope of work necessary to cure such Alleged
Defect and a resume of such engineer, (1v) the estimated cost to repair such Alleged Defect, (v) the
name and professional background of the attomey retained by the Master Association to pursue the
claim agamst Declarant and a descniption of the relationship between such attorney and member(s)
of the Board (1f any), (v1) a descnption of the ee arrangement between such attorney and the
Master Association, (vi) the estimated attomeys' fees and expert fees and costs necessary to pursue
the claim aganst Declarant and the source of the funds which will be used to pay such fees and
expenses, (vii) the esimated ime necessary to conclude the action agamnst Declarant, and (1x) an
affirmative statement from the Board that the action 15 1n the best interests of the Master
Association and its Members If the Master Association recovers any funds from Declarant (or any
other Person) to repair an Alleged Defect, any excess funds remaining afier repair of such Alleged
Defect shall be paid into the Master Association's reserve fund

145  Tract Declaration with Differing Dispute Resolution Provisions A Tract

Declaration may contain alternate or supplemental dispute resclution procedures to those set forth
n this Arucle Notwithstanding anything to the contrary contained herein, 1f a Tract Declaration
states that the dispute resolution procedures contained therein are to be used for all or certam types
of disputes, then the dispute resolution procedures set forth in the Tract Declaration shall control
the types of disputes descnibed therein 1f and to the extent they 1nvolve Lots covered by the Tract
Declaranion in heu of the procedures contained n this Article, provided, however, the dispute
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resolution provisions contained 1n a Tract Declaration shall not affect Owners of Lots or Parcels
that are not subject to the provisions of the Tract Declaration

ARTICLE 15

TERM__AMENDMENTS, TERMINATION

151 Ternm Method of Termination This Declaration shall be effective upon the date of
its recordation and, as amended from time to time, shall continue in full force and effect for a term
of thirty (30) years from the date this Declaration 1s recorded From and after said date, this
Declaration, as amended from time to time, shall be automaucally extended for successive penods
of ten (10) years each, unless there 1s an affirmative vote to lerminate this Declaration by the then
Members casting ninety percent (90%) of the total votes cast in each class of Membership at a
meeting held for such purpose wathin six (6) menths prior to the expiration of the iniual effective
penod hereof or any ten-year extension The Declaration may be terminated at any bme if ninety
percent (90%) of the votes cast shall be cast in favor of termination at a meeting held for such
purpose Anything m the foregoing to the contrary notwithstanding, no vote to terminate this
Declaration shall be effective unless and until the wntten consent to such termination has been
obtained, within a penod from six (6) months pnior to such vote 1o six (6) months after such vote
from the holders of recorded first mortgages or deeds of trust to which the Assessment Lien s
subordinate pursuant to Section 8 3 above, on seventy-five percent (75%) of the Lots and Parcels
upon which there are such recorded first mortgages and deeds of trust If the necessary votes and
consents are oblained, the Board shall cause to be recorded with the County Recorder of the
County, a Certificate of Termination, duly signed by the President or Vice President and attested by
the Secretary or Assistant Secretary of the Master Association, with their signatures acknowledged
Thereupon these Covenants shall have no further force and effect, and the Master Association shall
be dissolved pursuant to the terms set forth 1n its Asticles

152 Amendments

1521 Amendments to this Declaration This Declaration may be amended by
recording with the County Recorder of the County, a Certificate of Amendment, duly signed and
acknowledged The Certuificate of Amendment shall set forth in full the amendment adopted, and,
except as provided 1n Sections 15 3 and 15 4 of thus Article, shall cerufy that the amendment has
been approved by the affirmative vote, or wnitten consent, or any combination thereof, of the
Owners casting at least seventy-five percent (75%) of the votes then entitled to be cast

1522 Amendment to Tract Declarations Unless the applicable Tract Declaration
provides otherwise, or as otherwise set forth in Section 4 2, Tract Declarations may be amended by
approval of the Board and the Owners of all Lots and Parcels subject to the Tract Declarayon  As
long as the Declarant owns any Lot or Parcel in Montelena, Declarant's approval 1s also required
for any amendment to a Tract Declarauon

153  Right of Amendment 1f Requested by Governmental Agency or Lending

Instituions Anything in this Asticle to the contrary notwithstanding, Declarant reserves the nght,
but shall not be obligated, 10 amend al] or any part of this Declaration to such an extent and with
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such language as may be requested by the FHA, VA, Fannie Mae or Freddie Mac and to further
amend 1o the extent requested by any other federal, state or local govemmental agency which
requests such an amendment as a condition precedent 1o such agency's approval of this Declaration,
or by any federally or stale chartered lending institution as a condition precedent to lending funds
upon the secunty of any Lot(s) or Parcel(s) or any portions thereof Any such amendment shall be
effected by the Recording, by Declarant, of a Certificale of Amendment duly signed by or on behalf
of the partners, authonized agents, or authonzed officers of Declarant, as applicable, with their
signatures acknowledged, specifying the federal, state or local governmental agency or the
federally or state chartered lending nstitution requesting the amendment and setting forth the
amendatory language requested by such agency or institution The recording of such a Certificate
of Amendment shall be deemed conclusive proof of the agency’s or institution's request for such an
amendmenl, and such Certificate of Amendment, when recorded, shall be binding upon all of
Montelena and all persons having an interest therein 1t 1s the desire of Declarant to retain control
of the Master Association and 1ts acivities dunng the anticipated penod of planning and
development Ifany amendment requested pursuant to the provisions of this Section deletes,
diminmishes or alters such control, Declarant shall have the nght to prepare, provide for and adopt,
as an amendment thereto, other and different control provisions Except as provided 1n this Section
15 3 and 1n Section 15 4, Declarant shall not have any right to amend this Declaration otherwise
than 1n accordance with and pursuant to the provisions of Section 15 2 of this Article

154 Declarant’s Right of Amendment Notwithstanding anything in thus Article to the
contrary, Declarant shall, for so long as 1t possesses a Class B Membership, be entitled to
unilaterally amend this Declaration to correct minor errors and omissions

155 Rughts of First Mortgagees

1551 Any first mortgagee wll, upon wntten request, be entitled to (1) inspect the
books and records of the Master Association during nonmal business hours, (i1) receive within
mnety (90) days following the end of any fiscal year of the Master Association, a financial
statement of the Master Association for the immediately preceding fiscal year of the Master
Association, free of charge to the requesting party, and (1) receive wntten notice of all meetings of
the Members of the Master Association and be permitted to designate a representative to attend all
such meetings

1552 No Lot shall be partitioned or subdivided without the pnor wntten approval
of the holder of any first mortgage on such Lot

1553 Unless at least two-thirds (2/3) of the first mortgagces (based upon one vote
for each first mortgage owned) of Owners (other than the Developer or builder) of at least two-
thirds (2/3) of the Lots have given their pnior wniten approval, the Master Association shail not be
entitled to

(1) Secek to abandon, partition, subdivide, sell or transfer the Master

Common Area owned, directly or indirectly, by the Masler Association for the benefit of the Lots
The granting of easements for public utiliies or for other public purposes consistent with the
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ntended use of such Master Common Area shall not be deemed a transfer within the meaming of
this Subsection,

() Change the method of determiming the obhigations, assessments, ducs or
other charges which may be levied against an Owner,

(tn) Change, waive or abandon any scheme or regulations, or enforcement
thereof, pertaining to the architectural design or the extenor appearance of Lots or the maintenance
of the Master Common Area,

(1v) Fail to maintain fire and extended coverage insurance on Master
Common Area on a current replacement cost basis in an amount of at least one hundred percent
(100%) of mnsurable value, or

{(v) Use hazard insurance proceeds for losses to any Master Common Area,
other than the repair, replacement or reconstruction of such Master Common Area

1554 No provision of this Declaration gives or shall be construed as giving any
Owner or other Person pnionty over any nghts of a first mortgagee of a Lot 1n the case of the
distnbution to such Owner of insurance proceeds or condemnation awards for losses to or taking of
the Master Common Area

1555 Any first mortgagee who receives a wntten request from the Board to
respond 1o or consent to any action requinng the consent of the first mortgagee shall be deemed to
have approved such action 1f the Master Association has not received a negative response from
such first mortgagee within thurty (30) days of the date of the Master Association's request

1556 In the event of any conflict or inconsistency between the provisions of this
Section and any other provision of this Declaration or any Tract Declaration, the provisions of this
Section shall prevail, provided, however, that in the event of any conflict or inconsistency between
the provisions of this Section and any other provisions of the Declaration with respect to the
number or percentages of Owners, or first mortgagees that must consent lo (1) an amendment of the
Declaration, Articles or Bylaws, (n) a termination of the Declaration, or (1) certain actions of the
Master Association as specified n Section 15 5 3 of this Declaration, the provision requinng the
consent of the greatest number or percentage of Owners or first mortgagees shall prevail, provided,
however, that notwithstanding the foregoing, the Declarant shall have the nght to amend (his
Declaration n accordance with and pursuant to the provisions of Section 15 2 of this Article

ARTICLE 16

[RESERVED)]
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ARTICLE 17

MISCELLANEQUS

171 Interpretation of the Covenants Except for judicial construction, the Master
Association, by 1ts Board, shall have the exclusive nght to construe and interpret the provisions of
this Declaration In the absence of any adjudication to the contrary by a coun of competent -
junsdiction, the Master Association’s construction or interpretation of the provisions hereof shall be
final, conclusive and binding as 1o all persons and property benefited or bound by the Covenants
and provisions hereof

172  Severability Any determination by any court of competent junsdiction that any
provision of this Declaration 15 invalid or unenforceable shall not affect the validity or
enforceabihty of any of the other provisions hereof

173 Rules and Regulaons In addition to the nght to adopt rules and regulations on the
matters expressly mentioned elsewhere in this Declaration, the Master Association shall have the
nght to adopt rules and regulations with respect o all other aspects of the Master Association's
nghts, activities and duties, provided said rules and regulations are not inconsistent with the
provisions of this Declaration Any new rule or any change to an existing rule that 1s proposed by
the Master Association following termination of the Class B Membership shall become effectve
thirty (30) days aRer the mailing of notice to the Members of the proposed new rule or proposed
change, unless pnor to such date Members holding more than ten percent (10%) of the votes in the
Master Association submit to the Board a wnlten request that the Board call a meeting of the
Members lo consider the adoption of the new changed rule The rule shall become effective at the
adjournment of such meeting unless the passage of such rule 1s disapproved by Members holding
more than fifty percent (50%) of the votes cast by Members 1n person or by proxy at the meeling

174 Declarant’s Disclaimer of Representaions Anything to the contrary in this

Declaration notwithstanding, and except as otherwise may be expressly set forth on a recorded plat
or other instrument signed by Declarant and recorded 1n the office of the County Recorder of the
County, Declarant makes no warranties or representations whatsoever that the plans presently
envisioned for the complete development of Montelena can, or will be, camed out, or that any land
now owned or hereafler acquired by 1t 1s, or will be, subjected by this Declaration, or that any such
land (whether or not 1t has been subjected to this Declaration) 1s, or will be, commtted to, or
developed for, a particular (or any) use, or that 1f such }and 1s once used for a particular use, such
use will continue 1n effect  While Declarant has no reason to believe that any of the restnctive
covenants contained 1n this Declaration are or may be invalid or unenforceable, Declarant makes no
warranly or representalion as to the present or future validity or enforceability of any such
restrictive covenant  Any Owner acquinng a Lot or Parcel 1n reliance on one or more of such
restnctive covenants shall assume all nsks of the validity and enforceability thereof and by
accepling a Deed to a Lot or Parcel agrees that Declarant shall have no habihity with respect

thereto

175 References lo the Covenants in Deeds Deeds 1o, and insiruments affecting, any Lot
or Parcel or any part of Montelena may contain the Covenants herem set forth b y reference lo this
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Declaranon, but regardless of whether any such reference 1s made 1n any Deed or instrument, each
and all of the Covenants shall be binding upon the grantee/Owner or other person claiming through
any instrument and his heirs, executors, administrators, successors and assigns

176  Successors and Assigns of Declarant Any reference in this Declaration to Declarant
shall include any successors or assigns of Declarant’s nghts and powers hereunder, provided that
Declarant's nghts and powers may only be assigned by a wntten, Recorded instrument expressly
assigning such nghts and powers

177 Gender and Number Wherever the context of this Declaration 5o requires, words
used 1n the masculine gender shall include the ferunine and neuter genders, words used i the
neuter gender shall include the masculine and fermmne genders, words in the singular shall include
the plural, and words in the plural shall include the singular

178 Captions and Titles All captions, titles or headings of the Articles and Sections in
thus Declaration are for the purpose of reference and convenience only and are not to be deemed to
limit, modify or otherwise affect any of the provisions hereof or to be used 1n determining the ntent
or context thereof

179 Notices Ifnolice of any action or proposed action by the Board or any commuttee
or of any meeting 1s required by applicable law, this Declaration or resolution of the Board, to be
given to any Owner, Lessee or Resident then, unless otherwise specified herein or 1n the resolution
of the Board, such notice requirement shall be deemed sausfied 1f personal notice of such action or
meeung 1s given lo such Owner, Lessee or Resident, and, 1f personal notice 1s impracticable, shall
be deemed sausfied 1f notice of such action or meeting 1s pubhished once 1n any newspaper in
general circulation within Mancopa County This Section shall not be construed to require that any
notice be given 1f not otherwise required and shall not prohibit satisfacuion of any notice
requirement in any other manner

1710 FHA/VA Approval If this Declaration has been 1mtially approved by the FHA or
the VA in connection with any loan programs made available by FHA or VA and any loans have
been made which are insured or guaranteed by FHA or VA, then as long as there 1s a Class B
Membershp, the following actions will require the pnior approval of the FHA or the VA, as
applicable, unless the need for such approval has been waived by FHA or VA dedications of
Master Common Areas (except where such dedication 1s required as of the date hereof to the City,
the County, or other apphcable government subdivision), annexation of additional property, and
amendment of this Declaration  As to any action required by this Section to be approved by FHA
or VA before becoming effective or before being taken, such action shall be submtied to FHA or
VA for approval, and 1f the agency whose approval 1s requested fails to disapprove the same, by
written notice to the Master Assocsation, Declarant or other Person requesting such approval,
within thirty (30) days after delivery to such agency of the request for approval, the action in
question shall be deemed approved by such agency

17 11 No Absolute Liability  No provision of tis Declarauon shall be interpreted or
canstrued as imposing on Owners absolute liability for damage to the Master Common Area,
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Parcels or Lots Owners shall only be responsible for damage to the Master Common Area or Lots
caused by the Owners' negligence or intentional acts

17 12 Conveyan Encumbrance of Master Common Arca Except as otherwise
expressly provided heren, the Master Common Area shall not be mortgaged, encumbered,
transferred or dedicaied without the prior wntten consent or affirmative vote, or combination
thereof, of the Declarant and of at least two-thirds (2/3) of the Owners of the Class A Memberships

IN WITNESS WHEREOF, Declarant has caused this Declaration to be executed as of the
date first above wnitten

U S DEVELOPMENT L, , LLC, an Anzona

Limited [jgbihity co Yy g‘/
By “ ; N——

Michae) Nicholas, Manager
STATE OF ARIZONA) SHEWLAE TODECHEEME
) s N AROPA CONTY
County of Mancopa ) My Commission Expren Jy 11 208
The foregoing instrument was acknowledged before me this {0”’ day of
@ Febmgﬁ( ,_2004Y by MICHAEL NICHOLAS, as Manager of U S
DEVELOPMENT LAND, LLC, an Anzona hmited liability company, for and on behalf thereof

Sl S Teoleadionie

Notary Public

My Commission Expires

Jubs I, 2000

my documenis Montelena CC&Rs clean 2 6 04
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