
IN TU£ UWTT£O STAT£S I)iEsr:RicT C;OURT
FOR IME DISTRICT OF COLORAD©

Civil Action No . :

, Plaintiff
V

JARED POLIS , et al_ , Def endgnts .

RESPONSE TO MOTiON TO DISMISS FROM THE DEFENDANTS

The Plaintiff 9 , pro-’se , herewith responds to the
Motion to Dismiss 1 DOC# ! filed (date) by the
State 'Agency Defendants , campr isidg - all but Governor Polis .

1 a INTRODUCTION

The Plaintiff is operative complaint 9

(hereafter ! ''Coraplaintqy brings claims for violations of his
Constitutional rights , These are the Eighth Amendment 1 s pr08criptbon
against denial of prescribed mental health care ---' medical care ---

to a prisoner , and the Fourteenth Amendment 's proscription against
denial of substantive and procedural due process of law based upon

refusal to provide access to the Sex Offender Treatment and Monitor-
ing Program (SOTMP) which is a mandatory component af his sentence
and a statutory mandate under the Sex Of fender Lifetime Supervision
Act (''SOLSA'’) .

The Plaintiff is a prisoner of the State of Colorado held by
the Colorado Departrneat of Corrections (”CDOC'’)' , He was 8entenced

as9

I

of a sex offense under SOLSA to an indeterminate number of years in
prison , A psychosexual evaluator has 1 per statute ! evaluated the
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prescribed trial SOTMP as treatment .
The Plaintiff has been refused treatment for this serious
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refusal of treatment renders the Plaintiff ineligible for parole ,

The refusal of treatment denies Plaintiff a segment of his sentence
deemed necessary and appropriate to his rehabilitation and reentry
into society , All Defendants participate in the refusal of care
individually and jaintly as a group,



11 + PROCEDURAL HISTORY AND FACTS OF ISE CASE

The Plaintiff was convicted of :

on (da te ) ,
He was sentenced to years to life -.. an tadeterninate sentence --.
guilty of a sex offense under CRS §§18'-1.3-1001 -- 18- 1.3-10121 or
’lSOLSA'’+ The Plaintiff iS statutorily required tO undergo treatrnent
to the extent appropriate based upon an evaluation and 4iaghosis
conducted by a licensed mental health clinician at the CDoep as is
mandated by CRS §§18-1 +3-1006(1) (a) and 18-1,3•„1009(b) , it . .h success-.
fully progressed in treatment . e . ’1 which has been construed to mean

completed treatment for all intents and purposes by GDOG and by the
named Defendants specifically .

The Plaintiff has been defuse ci acces$ to the prescribed lnerltal
health treatment , SOTMP 1 and he suffers with the symptoms of his
disorder every day .

The Plaintiff's PED is/was : (date) ,

This Plaintiff has no MRD on account of the ”to life'1 SOI.SA sentence .

Without access to SOTMP 1 the Plaintiff is denied any meaningful parole
eligibility; he will languish in prison indefinitely , in effect until
his death.

On , , (date) ! the instant Complaint was filed
by the Plaintiff . This kegponse i$ timely filed on or before 21 days
following the filing of the Motion to Dismiss ? or on or before any
date see by the Court following a Motion to Expand Time to Respond

filed by the Plaintiff : (date Response due) .
This Response is timely filed,

Other procedural events or relevant case facts iaelude :
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Ill. STANDARD tir R£VI£V

In order to defeat a Motion to Dismiss , the Plaintiff 1 s

Complaint must CQntain 11enough facts to state a claim to relief
that is plausible on its face. '' Bell AtI, Corp. v.-JTwombly , 550

U.S . 544, 570 ( 2007) . A plausible claim ie one that "allows the
court to draw the reasonable inference that the defendant is liable
for the misconduct alleged , '’ Ashcroft v , Iqbal, 556 Uv S + 662 , 678

(2009) The Court must accept as true all well-pleaded factual
allegations , and those allegations must be construed in the light
most favorable to the Plaintiff , Erickson v. Pardus , 551 U .S , 89 ,

94 ( 2007) . The Plaintiff's complaint "must include enough facts

to nudge his claims across the line from conceivable to plausible . +'

Twombly , supra .
The Plaintiff's Complaint is entitled I to liberal construction

so as to do substantial justice . Erickson v . Pardus , supra .

IV . OFFECIAL CAPACITY CLAIMS FOR DAMAGES

The Plaintiff acknowledges that the QTS . Constitution Eleventh
Amendment does not permit a citizen to sue a sat:e in federal court
for damages ab$ent a waiver , The Plaintiff Acknowedge$ that an

Official Capacity claim against a state agent represents only another
way of naming the state itself , Mone11 VB Dept , of Social Services ,
436 D. S . 6589 6899 n , 55 (1977) , To the extent the Court may deter-
mine that the Plaintiff has asserted and has not voluntarily dis-
missed any damages claims against the State in a previous motion ,
any claim for damages via a Defendant’s official capacity , he does

not argue against the dismissal of that claim.
The Plaintiff continues to assert official capacity claims

for injunctive and declarative relief , or any further available
1-eric r . ne conornues to assert all inalviaual capacity claIms that
have been made in the Complaint .
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V + EIGHTH AMENDHEII TF DELIBERATE INDIFFERENCE
TO A SERIOUS MENTAL HEALTH CARE NEED

The Defendants move the Court to dismiss Claim Three --
Deliberate indifference to Se}$am Mental Health Care Need under the

Eighth Amendment on two grounds . The Defendants allege Plaintiff
has failed to plead a plausible claim and that they are entitled to
Qualified Immunity . Both arguments fail,

a . Sufficiency of Pleading ? the requirements were met

The Plaintiff has pled sufficient facts for this Court to
infer that these Defendants are liable for denying the Plaintiff
S{JTMP mental health treatment .

The Plaintiff filed his suit using a pre-prepared check-the-
boxes and fill-in-the-blanks 42 U .S .C. §1983 Prisoner Complaint form.
A 11FACTUAL BACKGROUNDl' section is added to the form, pages 8 & 9 .

See : DOC# 8

In this FACTUAL BACKGROUND section , this Plaintiff indicated :

The Plaintiff has indicated that he was diagnosed with a sex-
specific mental health need and that SOTMP was prescribed as treat-'
ment . This averment of fact is well'-pleaded and sufficient to ful-'
fill the requirement that he show "he suffers from a serious mental
disorder ." Riddle v. Mondragon, 83 F. 3d :1197 , 1204 (10th Cir. 1996)

The Plaintiff indicates that his mentaT health needs result
in symptoms that are t’actual physical pain and distress'’ and are a

11£orm of torture if untreated. 11 {Complaint t 138) The Plaintiff
describes at lens th the phy8iea! symptoms –- considerably painful
and harmful symptoms – suffered by untreated sex offenders . He

avers affirmatively that he endures 'lone , several1 or all11 of these
syrnptoms , He does not suffer 'lnone, i’ He indicates that he asserts
his right to medical record privacy under HIPAA ? but that he will
provide a list of his specpir ib symptoms that he suffers from his
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sex-specific mental health diagnosis in an affidavit UNDER SEAL.

(Id. e qq 36+40)
The Plaintiff supports his factual &verments with references

to scholarly studies , These articles are wtitten by researchers
and are peer-reviewed by respected academic journals . The upshot
of these articles --- and multitudes of studies not cited -– is
that a person who is diagnosed with a mental health di$order like
the Plaintiff has been diagnosed with a sex-specific mental health
disorder is likely to endure considerable pain in the form of any

of the enumerated symptoms .

These averments are well-pleaded and sufficient for the Court
to be satisfied that the Plaintiff has suffered substantial harm;

he is enduring considerable pain as a result of his untreated serious
rnental healthcare need .

The objective and subjective prongs of an Eighth Amendment

claim like the Plaintiff's are explained in Sealock v. Colorado ,

218 F. 3d 1205 , 1209 ( 10th Cir . 2000) (citing both Farmer v. Brennan ,
511 U . S . 8251 834 ( 1994) and Estelle v. Gamble , 429 U . S . 97 , 102

( 1976) ) ? 11The objective component is met if the deprivation is
’ sufficiently serious ; 1 ’t and , t'A medical need is sufficiently serious
1 if it is one that has been diagnosed by a physician as needing
mandatory treatment . . . ' t* t’The subjective component is met if a

prison official ’ knows of and disregards an excessive risk to inmate
health or safety. {'' '

1. Objective Component

The objective component of an analysis of the sufficiency of
the Plaintiff's Complaint has been met . The Plaintiff has averred
that he has been seen by a '’psychosexual evaluator ," (Complaint ,
TI 4) . He has averted that ’' sex offender evaluatiors are required
byi statute to be qualified and credentialled as sex'-offender
specific treatment providers by . . . (DORA) . '' Id . @ $15 . He averted
that he has been diagnosed with a sex'specific mental health need

and presctibed SOTMP. His averrmerlts are sufficient to ©eet the
Objective Component of the Sealock analysis
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2 . Subjective Component

The subjective component of an analysis of the sufficiency of
the Plaintiff’s Complaint has been met, The Plaintiff has averted
that the Defendants each personally participate in ratifyirlg, main-
taining p promulgating and effecting Administrative Regulation ( AR)

700--19 and the Global Referral List (GRL) . Id . Sl 21, 22 . The GRL

is "effectively a sham.'' it is not a ’'waiting list.'’ it is a

lottery , or a rigged game of drawing straws , at the best . At worst ,
it is a cover for an arbitrary and capricious selection system of
prisoners to be treated , chosen by the Defendants , as reflected - in
"miraculous placement[ s ] '’ enjoyed by some lucky prisoners . Id. $7 .

The GRL is an open admission and personal participation by each
individual Defendant of the knowing state of mind -MP and open dis--
regard --. for the health and 8afety of prisoners and the fact that
S6TMP treatment will be delayed or outright:ly denied to mentally ill
patients who have committed sex offenses . Each Defendant is either
a treatment provider ? an administrator of eDGe or the SOMB (Sex
Offender Management Board) , the Executive Director of the eDGe or
of this State , These Defendants 1 their policy AR 70 Cy-191 and the
GRL serve the ’'gatekeeper role" (cf . Sealock 218 F.3d G 1211) between
sex offender Patients and SOTMP treatment . These Defendants are all
-- as a group and severally --- responsible for implementing and up....

holding AR 700- 19 and the GRL. Each Defendant knows that the GRL

absolutely means patients are denied timely care within a reasonable
bright--line timeframe , The GRL is a denial of timely medical care .

Considering arguendo --' No legitimate medical practitioner would

allow a Global Insu:Lin List for Type 1 DiabeticsB A Type I Diabetic
denied insulin will suffer pain and eventually go blind or lose ex-
tremitie st perhaps even die , Nor would legitimate medical prof assn
ionals allow a Global Dialysis List for prisoners in renal failure ,

or a Global Penicillin List for $yphilitic prisoners (unless it were
the Jim Crow South and the prisoners were Black p as in Tuskegee) ,
Legitimate lnerltaI-'health professionals similarly would not stand for
a Global Referral List for sufferers of a serious mental health need

such ag; Major Depressive Disorder (MDB) , schizophrenia , gender dys-'
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phoria ! substance use disorder <SUD) , or other mental healthcare need.
WhY are sex-' specific mental health disorder sufferers expected to
walt until theY are within 4 Years of a Parole Eligibility Date be-
fore being entered into a lottery for possible placement in treat..,
ment? Id + G $ 161 see also C eR , S . §17-1-liS , 9( 1 ) (a-b) , Cf , Lerner
Ve Williams 1 2023 U , S . Dist .LEXIS 90818 +141 n , 5 , ( the court was Wac>t

convinced that Plaintiffs seek ' immediate and unfettered ' [ access ]
tO the SOTMP . . . instead they seek reasonable or timely access 9 which
the law seems to require , I') Also , Tillery v, Raemi sch , 2018 u , s , Dist. e

LEXIS 170894 +21 (The court held that Tillery had a liberty interest
bIn accessing treatment during his incarceration within a reasonable
period of time)(eupha8is mine)

This Plaintiff prays the Court would impose its judgment as to
what constitutes t'reasanable" in a mental..health best-pract..ices con_,

text where the Defendants have elected not to provide timely treat-
ment . Treatment shall begin from the moment a diagnosed prisoner
enters prison in a continuum of treatment options as he proceeds

through the criminal justice system and ib ultimately released from
(3tJSt'dy 8ltogether. Cf . C.R.S. §16-'11.7-103(4)(b)(1) . It is the
official duty of the Ex. Dir . of CDOC to carry out Article 11.7 of
Title 16 . CbR. S . §17-1..103(1)(1) .

For an indeterminately sentenced prisoner ! the Defendants exer''•
cise power to refuse hirn care for an arbitrary and capricious length
of time , The Defendants have permitted inadequate staffing to cre-
ate a backlog of patients waiting to access S6TMP treatment . These

Defendants exercise direct control of staffing. (Complaint , $1123-25)

These Defendants created , promulgated , implemented 1 and directly con-
trol the operation of AR 700-19 -' Id. gf121-22 He policy that openly
refuses care to prisoners until their PEns , and years beyond , This
is shameful ! No reasonable administrator or rnental healthcare pro-
ffesional refuses prescribed care to a man for years-and''years .

Defendant Polis signed (–ioio . SB 23-164 into law as a command to
the rest of these Def enda8ts to deal with the $1unnece s gary backlog!+

of SdTMP patients , it authorized telehealth options , The$e (,DOG
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and SOMB Defendants have impeded the institution of these treatment
options with onerous policy and custom, (Complaint 9 ll 27 , 28)

If the only means for an indet6rmina£ely--sentenced prisoner to
obtain treatment is to move him to a metropolitan area with providers
available; Do it now! Utilize BRDC as a sex-offense treatment center
and move diagnostics to the GaBon complex in a swap. Place the
Plaintiff on Community Corrections in a controlled CDOC facility in
Denver or Colorado Springs . Or , change policy to allow his parole
with treatment as a condition of parole . The Plaintiff must be given
his prescribed care , The Defendants have openly admitted they are
aware t;hg ind$terminately-8entenced are_1'likely to receive a parole
deferral ypless they are in SOTMP treatment . . . '' See : EX 1 & 2 .

+ + +

SQTMP is not a mere education and sel£•-improvementi program "-•

It is medical treatment . This is the standpoint of the general
assembly in the statutes that they have written and made into law .
The whole of the sex-offense treatment statutes is couched in a

mental health diagnosis and prescribed treatment model. id. e fI910–’15 ,
If the SOTMP were a self-impuovement program , or any other kind of
education41 programming , or some other form of prison programming ,

it would not be statutorily-rnandated mental health treatment , it
would not be a part of sentencing guidelines that cannot be w&ived ,

It would be within a judge's discretion to make SOTMP a part of a

defendant's sentence , or to leave it out . SOTMP would not require
& mental health professional that is accepted by the State Board of
Psychologist Examiners (C .R . S . §12-245-302 ) or State Board of Unlic•-
eased Psychotherapists (C .R . S . §12'-'245"-702) and DORA (Dept . of Reg .

Agencies ) to diagnose the prisoner and prescribe StiTMP.
Because SOTMP i6 mental health treatment , it is not a privilege ;

it is an Eighth Amendment right . Like all medical care , treatment
must not be unreasonably delayed . The Tenth Circuit recognizes the
Estelle v. BarRble , 429 U.S . 97 , 103 (1976) clear establishment of
the right to be free from denial of presetit>ed medical and mental
healthcare. Ramos v . Lamm , 639 F. 2d 559 , 574--5 (10th Cir . 1980>
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Qualified Immunity

The Defendants are not entitled to qualified immunity .
(1 ) as argued above , the Plaintiff has provided ample facts to

sufficiently plead a plausible Eigbbh Amendment deliberate indif fer-
ence to serious mental health claim , This satisfies the first prong
of the Qualified Immunity inquiry . ( incorporated by reference here
as if set forth in full)

( 2) The denial of prescribed medical care to a diagnosed prison-
er has been clearly establisHed in the Tenth Circuit , and on-point
cases exist to demonstrate that these Defendants were on notice of
the proscription against refusing to provide prescribed treatment
to a prisoner , Erickson v . Pardus , 551 U , S , 89 , 90 (2007 ) stands
as a case that clearly establishes the principle that prison officials
may not intentionally deny or delay access to medical care or intent-
ionally interfere with the treatment once it is prescribed .

In Erickson 7 a Colorado prisoner held at Limon Correctional
Facility was denied treatment for his diagnosed Hepatitis C after
it was prescribed . The SCOTUS held that someone cannot be denied
prescribed treatment as a prisoner , citing Estelle , supra , and HeI:Ling
v, McKinney 1 509 u . S , 25 , 3S-'37 , (1993) , These cases are not dis
ting Iii sbab:Ie on grounds of Hepatitis C vs . Mental 111ne$$ 8 (Estelle
clearly established that prison officials run afQu1 of the Eighth
Amendment prohibition of cruel and unusual punishment when they
exhibit 'ldeliberate indifferencel' to a convicted inmateg $ 1’ serious
medical needs , “)

A diagnosis of a mental health disorder recognized by the APA 1

American Psychological Association , and found in their Diagnostic
and Statistical Manual of Mental Disorders (DSM-5) is a serious
median ip mental health , need _ The Plh hn tiff hae alleged that he bae
been diagnosed with a sex-specific mental health disorder by a CDOC

diagnostician. (Complaint , 1l 4)
A mental health professional 's diagnosis must ethically be based

upon an examination of the Plaintiff . It would be unethical to base

a diagnosis on insubstantial &uformation or techniques . See: (APA
Ethical Principles of Psychologists and Code of Conduct , Std . 9 .Ol,

b.
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2017 ) if the diagnosis of the P&aint:if f has been fraudulently made ,
iE is null and void .

Typical sex-offense specific diagnoses may include : Paraphilic
Disorder-OS (otherwise specified) DSM §302 . 89 ; P8raphi tic Disorder-
NOS (not otherwise specified) DSM §302 .9; Pedophilic Disorder DSM

§302 .2 ; aaF of the personality disorders , e . g. APD B8M §301.7 , NPD

DSM $301.81, or BPD DSM §301, 83 ; or any other DSM diagnosis to in-
elude comorbid non--sex- specific diagnose$ , e . g . MDD, GAD , etc .

To be sure , the entire scheme of combined sex-offender treat-
ment , civil commitment , =egi$tratlion -- all of the not-prison-time
ancillary repurcu$sions of sex crime convictions '- are constitlu-' .,
tional only if they are based in mental illness or mental abnormal-
ity . Kansas v. Hendricks , 521 U . S . 346 (1997 ) . (Plaintiff avers
compulsory mental health treatment and m6nitoring in SOTMP rnandated
by statute is comparable to a civil commitment as in Hendricks)

Either the Plaintiff is legitimately mentally ill, has been

diagnosed with a serious mental health need and prescribed SOTMP

as a treatment -- or . the Plaintiff is not ill9 the state has
committed a massive fraud on the Plaintiff and defrauded the tax-.

payer and all stakeholders .+ if the Plaintiff is not mentally ill
the constitutionality of C .R . S . Title 16 Article 11.7 collapses and

must'i:be struck , Sathoo must SOLSA be struck entirely .

+ <The Plaintiff avers that it is a breech of the public trust
to wasteful:Ly imprison sex offenders at an average cost of $561766

per year untreated if they could be treated and released at lower
cost and no greater risk to the taxpayer (public) who are those
that must foot the bill, See : C,RBS , §24-18-':103) ($561766/yr figure
quoted in coDe FY 2024 Statistical Report # p , 8 } www , colorado ,gov/

>CDOG

10



(3) The Defendants have personally partlelpated in the
deprivation suffered by the Plaintiff , and this has been suf£{,-"

ciently pIed by the Plaintiff in his Complaint .

The narned Defendants are Governor Po list, eDC)c Ex. Dir. Stancil,
SOTMP Head Ret:ting , SOMB Head Lobanov-Rostovsky , SOTMP Admin. Talley ,

and FCF Warden St:tICket , Each of these Defendants is in direct
control of CDOC policy and/or SOTMP policy , and staffing , This is
incontrovertible. These job responsibilities inhere to each of
these Defendants 1 respective job titles .

The Motion to Dismiss tells this Court that the Plaintiff
never alleges personal participation by the Defendants . This is
factually false . The Plaintiff ha& explicitly pled that these

Defendants – each of them -- has participated in promulgating ,

creating , implementing, and possessing responsibility for the eon-
tinued operation of a policy that eaused this Plaintiff 1 s harm.

He pled a very specific policy : AR 700-19 . He pled that they have
acted with deliberate indifference') and to avoid conclu scry latlgu'
age, he explains how. (Cornplaint , U12:1-.25 & 31) Further , these
Defendants directly control staffing ; hiring treatment providers ,
These Defendants '’participate directly and individually in staffing
decisions at CDOC. 't Id. $25 .

It is true that the Complaint routinely uses the eollective
11 these Defendants111 which is totally reasonable in context , The

Plaintiff 1 s Complaint is premise(1 on These Defendants as policy
makers '-- executive heads of : the State 1 the eDGe , the SC)TMP , the
SOMB – who each execute their duties of their jobs through policy
and staffing decisions . in paragraph 31 of the Complaint 1 These

Defendants are addressed individually by their respective titles ,

alleging a duty to provide prescribed mental health care ,
Just as a pronoun refers back unambiguously to the subject of

a sentence , in the Complaint 1'These Defendantst' refers back with

tGovernor Polis does not participate in the instant Motion to Dismiss
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no ambigbity to ''Polis 9 $tanci:L, Talley 9 Retting ! Lobonov-Rostov sky
and Stucker , 1' it would have been unwieldy to have named these
Defendants repeatedly over-and-'again, Alsc1 unneces8ary . Of Course

These Defendants were responsible for AR 700-19 and for staffing ;

jointly 1 severally and individually , This was their job.
The Complaint explicitly states that policy AR 700-19 operates

to create the ’tGlobal Referral Listtf (GRL) , which is not a wait list
but instQad a 'lsham't + id . 921. The GRL and its implementation makes

each Defendant individually and collectively liable for denial1 for
refusal, of timely treatrllent to the Plaintiff .

has thisInsufficient staffing caused Plaintiff be refused10

Defendant Polis sjgned into law Colorado Senatetimely treatment .

Bill 23 n :164 e ids $ 27 + Thi $ bill additioaa:I acknowledgementis an

of the shortage of staff and the ”unnecessary backlogt* of prisoners
that are refused access to SOTMP healthcare e No Defendant can

nIA +bob lb lee n lang , gh nba vu en uni nb 4: hLa vb an Css nI al nC hnbabA men bA nan hn rTIZrea esei

Defendants cannot deny the knowing I willful and wanton state of
mind of continued operation of AR 700-19 following passage of th
legislation ,

If the Defendants finger for the10 point atcare one

staffing scarcity , that is their prerogative . The Plaintiff will
permit These Defendants to divvy the blame among themselves , and

they may take equal shares or proportion shares according to their
choosing -'- but none is blaIne:Less .

The failure to hire treatalent providers in an amount to care
for the thousands of sex offenders prescribed SOTMP is deliberately
indifferent to the Plaintiff is serious rnental health care need . So

is the failure to implement t elehea ItIl , dr crQa te additional pro -
grams at additional facilities , or change AR 700-19 , or in any way

perform any action to relieve the logjam of patients , These are
the ’*affirmative links'’ that Defendants claim to be incapable of
reading from the Complaint in their Motion to Dismiss ,

another
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Plaintiff alleged an objectively serious
medical condition requiring treatment .

The conceit that Plaintiff fails to allege a serious medical
condition requiring treatment is fatal to These Defendants 1 conF

tinued operation of SOLS A with its :Lifetime commit beat providion,
If this were true 1 the U , S , Supreme Court would strike SOLSA as

unconstitutional iralnediately . The Defendants I argument that the

Plaintiff suffers no mental health illness that haY been duly
diagnosed collapses the legal backbone of S8L SA ,

SOLSA became Colorado law in 19981 immediately on the heels of
the SCOTUS holding in Kansas v , Hendricks , 521 U+S + 346 (1997) which
found a !ifetiale civil commitment based upon a determination of a

1’mental abnormality'’ , '’mental i11ne$$t’ , or ”personality disordert' ,

) I

CO

which was not intended as punitive does not violate due process .
n'. 1_, _, _, i _ t _. O _ _. r\c e _ _ a _b ._ _ L _. „ ., ,. _. .. '...__,.',_,£ Li 11,,. eH? OA '. _, ,_ _ _ ,, ',L _ i = _

in the language of mental health diagnosis and treatment , and the
1 + Fes + 4 max n, ssr,r, ++q rI IPg a,Ph r, nor,xr 4 n 4 nb rt 4 a rs nb + + rb + and arI tA + rin ran on using eth ,n

ment . (Complaint , $10)(CRS §§:18-1.3-1004(2)(a) & (3) ) (People v.
Dash , 104 P.3d 286 , 291 (Colo . App . 2004 ) )

The Defendants ' abject failure to recognize that every person
convicted of a sex crime under $0LSA is seen by an evaluator and

diagnosed with a mental health disorder could be reflective of an

ignorance of the S{iLSA statutes . The lifetime supervision provision
militates a diagnosis of a serious mental health disorder by an
evaluator -n or ---. SOLSA is unconstitutional.

The Plaintiff does not allege that his conviction or his !’sex

offender status I' stands in the place of a diagnosis of mental health
disorder . He pled that a licensed clinical evaluator has made a
sex--specific mental health diagnosis . (Complaint ? tq4 ? iS 1 32>

Regardless 1 reliance on unpublished cases that ask a Court to infer
A A nHl JI IH Ann, an ,n +, ,nv, xr + =b + + n rb nh 1 nI, n, ,h +\q, 8 + h A t\ gaP annkHan, + n an, nn qin,

placed , The Plaintiff sufficiently pleads facts of a diagnosed
mental health need and prescribed mental health treatnent ,

Plaintiff is di qgnosis and prescribed treatment is sufficient
to demonstrate that the Defendants knew of the Plaintiff 1 s need and

disregarded the risk to Plaintiff is mental health+
13



Any claim by the Defendant$ that the diagnosis of mental
illness is ingenuine or lacking in medical necessity or that the
prescribed SOTMP is merely part of a 'lsentencing scheme'' or
'lparole framework'’ or otherwise not clinically necessary renders
SOES A unconstitutional and it thereby would need to be struck
down by the court .

An allegation by the Defendants that SOTMP is not mental
health treatment and instead part of a sentencing scheme or parole
framework belies the very nature of SOTMP. The courts have re--
peatedly held that SOT tYe is not punishment ; i , e. a part of sen-

tencing or a parole release requirement. It is mental health
care . DiKz v, Lampela + 601 F . App’ x 670 , 675'-'6 ( 10th Cir , 20iS)
Chambers v. Colo . Dep ’ t of Corr. 1 205 F. 3d 1237 , 1242 ( 10th Cir.
2000 ) ; Lerner , infra (citing Manaois p 488 P . 3d 10997 1109 (CMo+ 2021))

The State , and These Defendants 9 cannot have it both ways ,

Either SOTMP is medically necessary and prescribed_mental health
treatrnent , or it is punishment . If SOTMP is not prescribed treat-.
ment for a mental health disorder , then saLSA is unconstitutional
and SOTMP is an ex post facto punitive measure . The entire life-
time supervision commitment under SOLSA is collapsed ,

# # g
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VI e PROCEDURAL AND SUBSTANTIVE DUE PROCESS
LIBERTY INTEREST IN TIMELY ACCESS TO SOTMP

The Plaintiff is a prisoner held by the CDOC and is refused
access to the SOTMP by the policy AR 700-19 , which was promulgatod ,
created, implemented and its operation continued by these Defendants .
His sentence will result in a de facto life suntence if the Court
fails to grant relief because SOTMP is a rnandatory component of
his sentence necessary for parole eligibility . His liberty
interest in accessing SOTMP is clearly estab:L:istie ci by the weight
of on-'point cases emina ting from this court . See : Beebe v. Hell,
333 F. Supp. 2d 1011, 1016-.17 (D. Colo . 2004) ; Tillery v. Raemisch ,
2018 U , S .Dist .LEXIS 170894 +'7 ; Lerner v. Starlet:L, 2023 U +S ,Dist ,

LEXIS 90078 $16-28 ; Lerner v. Williams , 2023 U.S .Dist .LEXIS 90818

+14 ; Lerner v. Retting',, 2025 U . S .Dist .LEXIS 85445 #13-14 , The

Plaintiff acknowledges these cases are 'lunpublished , ’' and no

single one taken alone is precedential. The aggregated weight
of these cases taken ag a whole clearly e$tablisl Bes the law.

t’For a right to be clearly established , there must be a

Supreme Court or Tenth Circuit decision 7 or the clearly estab..
listred weight of authority from other courts must have found the
law to be as plaintiff maintains . :1 (emphasis raine) Baer v. Hei:L j

2011 U . S .r)ist .LEXIS 109053 + 19 ; Allen v . Zavaras , 2011 U . S . Disc ,
LEXIS 32475 #10; Cortez v. McCauley 478 F. 3d :1:108 , 1114-15 ( 10th
Cit, 2007} in 2011 when Baer and Allen were decided , there was

insufficient ”weight'' ! but in 2026 this is no IQnger true ,
Cortez is an excessive force case ? but the clearly established
definition applies in a lz+th Amendment context as well as it
does a 4 th Amendment context e

These Defendants individually participated in the creation
and continued operation of AR 700-19 and its GRL , and the failure
to staff the CDOC with sufficient treatment providers to treat
the prisoners in their care with prescribed SOTMP B These
Defendants knew that the GRL would lead to the inability to
timely access SOTMP + because that was what the policy was
designed to do ,
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Qualified !mrnunity not available for Fourteenth
Amendment Right to Due Process Violatons

The Defendants are not entitled to Qualified Immunity for
their violations of the Plaintiff's Procedural and Substantive Hue

Process rights violations . The Defendants are on notice that these
violations are proscribed by clearly established law that is suff i-
ciently on-point . The'Plaintiff incorporates by reference all pre-
ceding sections of this Response here as if set forth in full,

The Defendants have each individually participated in the
creation 1 maintenance 1 promulgation ? and enforcem8nt of policies
that require SbTMP treatment in order for a prisoner in their cus -.
tody to be considered for discretionary parole . These same Defend-
ants then deny that same SOTMP to the Plaintiff , rendering him
ineligible . He suffers a grievous loss in bB&ng meaningfully h*eard 1

he is denied any process to resolve the deprivation of SOTMP , the
denial is based upon the arbitrary and capricious GRL SOTMP lottery
"sham’' institued by AR 700-19 ,

The expectation of being capable of shortening his imprisonnlent
through reaching milestones in good conduct , work , education , and

of course mental healthcare are dashed without any recourse , All
federal judges’ consciences must be shocked by this clear denial of
a liberty interest created by statute and policy .

The Tenth Circuit recognizes that where state actors have

personally participated in violation of a plaintiff's rights , ag

these Defendants have in the instant case against this Plaintiff ,

the inquiry turns to assessing whether the contours of the right
were sufficiently clear that a reasonable official would understand
that what hb is doing is violative of that right . Anderson v.
Creighton , 493 U . S . 635 , 640 ( 1987) This Plaintiff has presented
substantial authority throughout Section VI of this Response for
this Court to find that the right was both ID violated ; and 2 ) it
was clearly established .
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VI I + CONCLUSION

Treatment delayed is treatment denied . Superficially it Hs

a derivative mimicty of the age-old legal maxim. Yet it apblies
powerfully to the claims made by the Plaintiff . The Defendants
grouse that the Plaintiff hasn 1 t been denied treatment , he just
hasn 1 t received it yet , He can have it if the Defendants 1 resources
free up , or merely wait untHI he is mandatorily released from prison ,

This is a denial of care . Meanwhile t he suffer8 cruel and uuusual
punishment at the Defendants 1 hands , mired in the physical pain of
symptoms of his illness .

Further , adding insult to his injury , his eIYgibiIHty for the
parole that could release him to a situation where he could be
treated in the community where treatment resources are available
w foreclose<:i arbitraBily and capriciously by the same Defendants

that denied him care , Joseph Heller himself couldn't have concocted
a better Catch n 228

The Defendants f Motion to Dismiss must be denied .

Respectfully submitted this . day of , ., 2026 .

Printed name :

nIe fare@tns Re sport$e vos compIled and preper9d
at the Pl8lntiff 19 9peeif le dlreetion wIth the
assIstance of j8yq>orson ErIc St. George pursuer+

.$o Johnson v, Avery, 393 US 48) {1969), ond
Bounds v, Smith, 430 US 817 ($977)

Signature :

CERTIFICATE OF SERVICE: t o++68+ that I dId cause a true copy of +be foregoIng to be $erv6d upon
the Defend8nt3t counsel by won$ of 8lectnontc sorvlce, or by fIrst ulass maII wIth suffIcIent
postage affIxed at the address(es) below:
OffIce of the Atty. Gen. 1)OO Broadway, IC>th Ft . , Denver, eo 80203 $ervtceee08g.gov

17



EXHiBIT I

COLOk4DO BOARD OF PAROLE
1600 W. 2'4th Street, Building 54

Pueb io, Colorado 81003
Telephone: 719-583..5800

Fax: 719-583-5805
Website: www.doc.state.co.us

John W, Hickenlooper
Governor

KJiacn Hiikcy
Chair

iiA-i' IT, ;

TO:
FROM:

November 6, 20 18

Parole Board Members and Staff

Kristen Hilkey, Chair

Colorado Lifetime Supervision Act

Alexandra Walker
Vice-Chair

Board Members:
Rebecca Oakes
Denise K. Bala2ic
Alfredo Pena
Joe Morales
Dr, Brandon Mathews

RIb:

Recently, the Attorney General’s Office reviewed the Colorado Lifetime Supervision
Act and Colorado Revised Statutes (C.R.S.) and it was detennined that sentenced
offenders who fall under the Colorado Lifetime Supervision Act and C.R.S. must have
“successfully progressed in treatment” to be considered for parole.

In 1998 the Colorado Legislature passed the Colorado Lifetime Supervision Act.
Under this type of sentence, offenders must serve the term of their minimum sentence
in prison and participate and progress in “treatment” in order to be considered a

candidate for parole

C.R.S. 18–1.3–1004(3) provides that “[e]ach sex offender sentenced pur'slrant to this
section shall be required as a part of the sentence to undergo treatmeat to the extent
appropriate pursuant to section 16–11.7–105, C.R.S.” Further, C.R.S. 18-1.3-1006
(1)(a) requires that “in determining whether to release the sex offender on parole, the

parole board shall determine whether the sex offender has successfully pr''Jgressed in
treatrrrent and would not pose an undue risk to the community if reicased undo
appropriate treatment and monitoring requirements .. ..”

Effective immediately, any sex offender that falls under this Act and C.R.S. will be

required to have successfully progressed in treatment in order to be considered for
parole.



EXHIBIT 2

-:'1COLORADO
\\.

Department of Corrections
c)fRee of Clinical & Cotrectionai Services

DIvision if CIInE;at §erVit bs
P. O. Box 300

Canon City, ca 81215
P 719.26.4308

DATE: IO.24.2018

RE:
FROM:

SOTMP RevIsions and Parole Board Communication
Leonard Woodson III
AdmInIstrator
Sex Offender Treatment and MonItoring Program

\

i
The Attorney General’s office has provided dkwtion for the Color8do Board of Parole re&ardiw wx o6baden
sartenced uadn the Lifetime Supervision Act. OBaden with a lifotime supervision (LSX) desigrntion are likely to
reoeivo a parole debnal unless they are h SOTMP trukneat or meeting the Lifetime St4mvision TtwUnat
Progress Criteria for Parole.

To meet Ge liberty intuest$ ofUfetirno supervision sentenced o anders, thc SOTMP will pHoHGm offwd6n with a

IIX designation lot Track Ibcaunent according to parole eligibility date (PED). De&arrMant smtenced oaeaden
may have the opportunity to participate in Track 1 as the second pHodty by FED. The Track 2 cgapoaeat of
SOTMP is designed for o6endms who pmsmt with an above average to well above average risk for sexual
recidivi£m and will remain pdodtizod by PED.

t
In order to better assist the parole board in making reI@ge docisions the SOTMP has agreed to provide the following
information in regarding oRenders who are not currurtly assigned to sex oRcndu aeatment:

e

©

9
a

Sexual Violeneb Diagnostic (SYD) ournnt code and history
Sex onndor aeabnaH history (including community &Bat„lent when applicable)
Return to SOTMP treatment status (when applicable)
Static risk for sexual rwidivisar

The SOTMP will continue to provide the following information regarding c Iwent SOTMP assiWed c>Hendon.
p Stade and d)mnmic risk for sexual ncidi\'ism ,

e SOTMP Parole Board Suaunary
a Lifetime Supervision Treatment Progress Criteria for Parole status
o Narrative history of SOTMP participation

The SOTMP will provide information to the parole board via the offender pnnl “Offender Parole Dooumaus-”
Please contact Cia6fofB6havioral Health, Jay Hart or SOTMP Admini'tIBt.r Lenny Woodson if YOU have anY

questions about this matter.

„-,={'b---
Leonard E. Woodson m, LPC
SOTMP Administrator

John W. Hickentooper, Governor I Rick Raemisch, Executive Director


