Water bounds in Nova Scotia*

* and elsewhere
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Fundamental: Is it a water bound?
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ffs - It’s only a water bounds seminar

Typical riparian Tesla's invention of Typical riparian
boundary survey alternating current boundary seminar
question
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/ answers to 12 questions

There is no exclusive riparian zone; upland owner’s intention is irrelevant.

Riparian owners have the right to access waters that allow reasonable use
(Tidal regime at low tide = boat with a length of 35ft and a draft of 4ft).

Such access shifts out with accretion and in with erosion.

Ad medium filum applies to Indian Reserves and to fee simple lands acquired
by Canada before 19109.

Showing watercourses on plan is a function of: effort/labour; number/size of
streams; use/purpose of survey; ANSLS practice; NS policy; ...

Environment Act (s103) v Municipal Government Act (s268B) = Say what?

OHWM in tidal regime can be located using physical/visible evidence —
scoring, marks, driftwood, seaweed, detritus, ...



Spot the error
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Spot the error (2)

“It is possible for [now] dry land, that was once
the bed of a lake, to be vested in the Crown
through ... accretion.”

- Manawan v. Lutz (2012 — AB SRB)
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11 Nova Scotia-centric principles

Erosion is a thing (Dennis v Langille, 2013)

Ponds vest in NS (Silver Sands v NS, 2010)

Artificial stuff happens (Acheson v NS, 2006)

Water bounds trump traverses (sellefontaine v Brown, 2000)
Access along entire bound (Corkum v Nash, 1991)
Navigable = aqueous highway (Hirtle v Ernst, 1989)



11 principles (continued)

Accretion can be assisted (Canada v Kennings, 1988)

Private rights reduced in public interest
(Cdn Prov Power Co. v NS Power Commission, 1928)

Water lot bounds tricky (Delap v Hayden, 1924)
Dyking is not accretion (Mahon v McCully, 1868)
Erosion shifts boundaries (Esson v Mayberry, 1841)



s103

* All watercourses vested in NS (since May 16, 1919)!

* Watercourse means the bed/shore of every river,

stream, lake, pond, spring, lagoon or other natural
body of water ... whether wet or not.

* |Inapplicable to:
- Harbours;

- Waters that are mostly tidal/brackish;
- Wetlands (marsh, swamp, fen or bog ...)
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Three plans of same watercourse:

e 2002 — Light lines, bridging arrow
e 2009 — Only across bounds, NS property mapping
2013 — Bold lines, separate parcels
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ad medium filum
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Non-tidal bounds elsewhere
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intra fauces terrae

* Generally: Provinces extend to OLWM
* Historical/statutory exceptions: Bay of Fundy
* Harbour exceptions: Vested in Canada in 1867

 Among-the-jaws-of-the-land exception:
- Does it look a bay/strait?
- Was it used as if part of the abutting upland?
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HMS Terror = 8km across; 32km deep




Water bound is ambulatory if:

It shifts slowly, gradually and imperceptibly
* The shift is incremental (happens at bound)

* The cause is either:
- natural forces (water or wind), or

- the inadvertent effect of a structure legitimately
constructed (e.g. bridge pilings)



600 m of accretion
over 10 years




What is accretion and erosion?

* |f the water bound moves out, then accretion has
occurred and the parcel increases (reliction, retreat)

* |If the water boundary moves in, then erosion has
occurred and the parcel decreases (submergence,
encroachment)




Clarke v. Edmonton
(1929 - SCC)




vy

l

Subdivision of
}-M,....,...“_w _PART OF [RIVER LOT
®

£D CLOSING ZYLAW STRATHCOMNA

23T 245 6T
"T /f- K 15 / 5

< /Id;, il

Hmra B Arsiam so ba NagiBhsraw Shuwr in Cr

‘J-
| o
o
| &
i 345
ze 0
« o J§
:'- s -1} " -'d
" !7‘62 -‘
E 9 i "CTIE ;
¥i it as | P S o of =4 1 ¢
N - e e )
w4 s~ 8~ A e IS “ 8
¥ o L [ - | LI O R
b3 - T o A ) LA ¢ 2 9
ol e T § 3z 3 Z e s Y N2
L 2 b 7
ﬂ;: ne™ oo

TGvinae r////,%
J Ggallagher Calale

Zl

e, m-i)’:n i o 4
e caczeied by
LAty /'d@r JTES S«

Secale: ZOO Fr. -ann,ve.v C.of 7 E8-8760

Y/ 71/ e /955




Clarke v. Canada (Attorney General), [1930] S.C.R. 137



How is accretion apportioned?

General trend of shore
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Time 1 = 2 islands
Time 2 =1 island

Accretion to both
parcels

Re Brew Island (1977 — BCSC)




Andriet v County of Strathcona (2008 — ABCA)
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Andriet v County of Strathcona (2010 — ABQB)




Avulsion: If criteria not met

If water encroaches quickly, then parcel is flooded
(submerged);

If water retreats quickly, then parcel is separated from water;

Bound is fixed in location at time of encroachment/retreat.



Elbow River: Avulsion over 15 days




Robertson v. Wallace
(2000 - Alta QB)




Regulated watercourses




Deadman Lake
Unsold Surrendered Land
To Be Retumed to
Reserve Status




A couple o’ fallacies

* Permanence — That, if a parcel was established
as riparian, then it remains riparian.

* Precision — That, riparian bounds are re-
established to the nearest mm.
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Imperfection:

* There “is arbitrariness and opinion involved in

deciding exactly where to determine the
natural boundary to be.”

Harris v. Hartwell (1992 — BCSC)

* “There is a certain imprecision, and perhaps
imperfection.”

Andriet v. Strathcona County (2008 — ABCA)



CABE BRETON HIGHLAND
7 NATIOMAEPARK
.

~.)
B0, 50095637
Lands Conveyed to

!
PH CYRIL CHIASSON f

ook 323 Poge 412

k 465 Page 298 (W“-L].!ll o
. !

Lar;l:.l:aIConveyed to
] =

JOSERPH CYRIL (SEWARD) CHIA!
Book 165 Page 107 ©

SEE THE MWL SCETA EEWER ks
Me, A0S e e A



{

R}

ast Hax e Boﬁ‘ther
\ Troy

‘ :

1 \

|

\.\ 4 —% - Lexingon/
.

| 7 Newtown

Pleasant Hill randall 1

>TOSVEenor

Mulgrave



