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Introductions

*Debra Wilson, General Counsel
*wilson@nais.org, 202.973.9716
 twitter - debra_p_wilson

e Whatdo | do?
e Legal, GR, Governance, and angry parents!

* Aword on being an attorney...
e Julyl... debra@sais.org
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Where are we going

*Where to Find Things..

*Risk Management Overview
*Data

*Some g&as
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About NAIS

| The National Association of Independent

- Schools (NAIS) is a nonprofit membership
v e e

association that provides services to more
than 1,800 schools and associations of

Welcome to the new NAIS

Website

schools in the United States and abroad,
including more than 1,500 independent

Notice some changes? We upgraded our look! Click to

learn more and for help.

“'\, - private K-12 schools in the U.S.

" READ MORE ABOUT NAIS

* LEARN MORE

Upcoming Events

Diversity Leadership Institute

June 25, 2017
Alexandria, VA

Institute for New Heads
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5/17/2017
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ANALYZE | About | Membership | Bookstore

Independent Ideas

Independent School Magazine

Spring 2017:
Volume 76 Number 3

Independent Teacher Magazine

INDEPENDENT Spring 2017:
Volume 14 Number 2

[o——

Knowledge Center
Admission and Financial Aid
Alumni/ae Relations
Curriculum and Instruction
Diversity and Inclusion

Faculty and Staff Management
Environmental Sustainability
Governance and Leadership
Legal and Legislative Resources
Operations and Administration
Parent-School Relations
Research and Statistics
Students

NAIS Washington Watch

NAIS Bulletin

Principles of Good Practice (PGPs)

Research Clearinghouse

Inspiration Lab
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LEGAL AND LEGISLATIVE RESOURCES

Legal and Legislative Resources

¥

P ADMISSION AND FINANCIAL AID
P ALUMNI/AE RELATIONS

» CURRICULUM AND INSTRUCTION

BI‘OWSC TOPiCS Search Articles By: P DIVERSITY AND INCLUSION

This section of the Knowledge Center contains legal
and legislative resources, information, and best
practices from NAIS. Find what you're looking for by
using the Search fields.

Keyword/s P FACULTY AND STAFF MANAGEMENT
Start Date » ENVIRONMENTAL SUSTAINABILITY
End Date » GOVERNANCE AND LEADERSHIP

Topic v P LEGAL AND LEGISLATIVE RESOURCES

P OPERATIONS AND ADMINISTRATION

» PARENT-SCHOOL RELATIONS

» RESEARCH AND STATISTICS

Common F-1 SEVIS Compliance Issues for Independent Schools

April 14, 2017

Does your school enroll students on an F-1visa? If yes, and you're interested in learning about F-1
SEVIS compliance issues for K-12 schools, please join us for this one-hour webinar and be prepared
to join in the discussion.

v
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Independent School
* READ MORE Magazine
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Why ERM/IRM?

*Definition: Process to identify, assess, manage, and
monitor risks that potentially impact school’s ability
to execute its mission.

*Pro-Active Approach — thoughtful rather than
reactive

* Benefits — transparency, peace of mind, collective
responsibility, consistency, knowledgeable risk
taking.

*Additional Benefit — Can be used as a system to
address “concerns” rather than just “risks”

© National Association of Independent Schools



Key Players

*Board of Trustees
*Audit Committee / Individuals / Larger board

*Head of School

*Senior Leadership
*CFO or Business Officer

*Risk Owners
*Risk Management Committee
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Risk Hierarchy
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Sample Heat Map: More Qualitative

1. Downward trend in

o ©© students
Abuse of Students

. Student Mental Health
© Issues

®
N

o
w

Crisis Response
Financial Viability
Student Risk Behaviors
Sexual Assault

Campus Safety

)
O 00 N O Uk

Transportation Issues
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Sample Heat Map: Travel Programs

1. Home Stays

o ©© O 2. Abuse of Students

(2 3. Student Mental Health

© © Issues
© 4. Trip Cancellations
© 5. Crisis Response

6. Financial Viability

© 7. Student Risk Behaviors
8. Sexual Assault
9. Inconsistent Practices

10. Higher Risk Experiences
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Risk Score

Score

Risk 1-2 Insignificant/Mid 3 Moderate 4-5 Significant/Catastrophic
Could delay plans in place, Long-term and significant
IMPACT Minimal impact on annual short-term programs effect on ability to recruit
operations, reputation or affected, and require students, faculty, financial

financial condition. moderate management support; material breach of
effort; 1-6 months’ recovery. confidence & reputation.

X

LIKELIHOOD

1-2 Unlikely

3 More Likely

4-5 High Probability

Unlikely to happen in the
near future and no immediate
action is needed.

More an likely to occur and
management should begin to
mitigate.

High probability event/risk will
occur within a year,;
immediate action plans
needed.

TOTAL RISK SCORE
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And if you can’t make up your mind...

ERM 3x3 Risk Assessment Heat Map*

A
3 High
Potential :
Impact 2 Medium
1 Low
Y

1 Remote 2 Possible 3 Probable

<« Likelihood — »
Risk = (Impact)(Likelihood)

* Adapted from McKay. 2016. Figure 2. Journal of Accountancy (June): p. 37.
http: //maaw.info/ArticleSummaries/ArtSumMcKay2016 .htm
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Top Risks

*Public Safety (33%) (active shooters, assaults, violence, theft,
vandalism)

*Institution Sponsored Travel (26%) (exchange programs, field trips)

*General Employment Practices (17%) (employee discrimination,
retaliation, recruitment)

*Student Health and Safety (17%) (counseling, PTSD, student safety
and wellness, suicide)

*Transportation (16%) (vehicle safety, golf carts, road conditions,
fleet safety)

*Sexual Misconduct (15%) (employee and student on student)

*Crisis Management (13%) (bomb threats, evacuation drills, natural
disaster responses)
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Risk Id Pit Falls

*Must commit to managing the risk — if identified,
documented, then ignored, potential liability.

*3-5 High level risks per year

*Most US independent schools identify roughly 80 risks
overall
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Pick a topic

*Pick over-arching topic
*Choose an area to drill into

*Consider:
*Management, acceptance, transfer of risks
*Physical
*Policies
*Procedures
*Personnel (including if you need a consultant)
*Practice (training — for staff, students, parents)
*[nsurance
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Risk Management Plan/Report

*School philosophy / culture
*Date

*Name of Risk

*Owner

*Description of Risk

*Risk Score (low, med, high)
*Goal Plan Implementation

e Action steps/Treatment (Management, acceptance, transfer, cultural
issues, policies, procedures, other steps to patch up holes)
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Example

*School philosophy / culture: What is it???
*Date

*Name of Concern: Homestay Safety
*Owner: Director of Global Programming

eDescription of Risk: Potential risks associated with
students staying in personal homes abroad

*Risk Score (low, med, high): Likelihood Medium,
Ramifications: High

*Goal Plan Implementation: Roll-Out

*Action steps/Treatment: Home visits, student check-ins,
training for staff and students, etc.
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Risk & Control Self Assessment- Human Resource

Uncertainty as to the school’s ability to attract, develop and retain the talent needed to meet its objectives; the risk th:

people do not follow the organization’s procedures, practices and/or rules; Risk that the organization may incur losses d

to drain or loss of personnel, deterioration of morale, inadequate development of human resources, inappropriate work
and safety environment, inequality or inequity in human resource management or discriminatory conduct.

Risk Risk Rating: Impact  Risk Rating: Likelihood Mitigation Owner Date of Completion Status

B Reputational HR Safety and Security Operational Technology Compliance-Legal 4
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“Our job descriptions and handbooks outline the things we generally
can control and manage. We are graded by our community on how we
manage what we cannot control or predict.”

Steve Piltch, Shipley School
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How it all fits together

*Federal
*Constitution
*Legislation
*Regulations
*Case Law — admin and federal courts

*State
*Same
*May raise the floor on federal law
*Examples. ..
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Other Standards

*\What about other sources?
*UE / NAIS Survey and Summit
*GEBG Standards
°Incident database
*School Policies and Practices
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*What is the main liability?

*Negligence... what does that mean?

*Duty to act (exercise such care as a parent of
ordinary prudence would in comparable
circumstances)

*Breach of the duty
*Harm

*Caused by failure to perform duty and the failure
was a “proximate cause” to that duty (“but for”
test).
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=So then what?

=Defenses:
*Assumption of risk
*Not reasonably foreseeable
*Waivers, Releases
*Third party vendors / partners
*Third party intervention
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Pool Party

Four of the third grade teachers are chaperoning an end of
the year party at a local pool. There are 60 students in all, 6
lifeguards, and 5 parent chaperones. If students attend,
parents must sign two releases. One waives claims of
liability against the school and chaperones, the other
waives claims against the club.
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At the party, quite unexpectedly, Joey does a triple back flip off
the diving board and hits his head on the board because Sam
runs up the at the last minute and startles him. An ambulance

is called and Joey is taken to the ER for 15 stitches. What are
the issues?

© National Association of Independent Schools




*Negligence... what does that mean?

*Duty to act (exercise such care as a parent of ordinary
prudence would in comparable circumstances)

*Breach of the duty
*Harm

*Caused by failure to perform duty and the failure was a
“proximate cause” to that duty (“but for” test).

Essentially have a duty to work to prevent foreseeable harm

© National Association of Independent Schools




Happy Place

“...schools are under a duty to adequately supervise
students in their charge and will be held liable for
foreseeable injuries proximately related to the absence
of adequate supervision, they are not insurers of safety
of their students for they cannot be reasonably
expected to continuously supervise and control all of
the students’ movements and activities.”
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What About Defense?

*Assumption of risk on behalf of plaintiff?

*Can’t make this argument when compelled to
attend — class requirement - “Inherent
compulsion”

*Duty to use ordinary and reasonable care to
protect students voluntarily involved from
unassumed, concealed, or unreasonably increased
risks.

*Did defendants do anything to increase the risk?
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Sudden action on behalf of Joey?

*Would more supervision have helped here?
Spontaneous injury. What facts would help or
hurt here?

o“. .. plaintiff must show that the school had
sufficiently specific knowledge or notice of the
dangerous conduct which caused the injury and
the that third party acts could reasonably have
been anticipated.”
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What about the third party? (Club)

*Question of whether they own and operate the
facilities.

*\Words of caution?
*Warnings from lifeguards?
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Releases

=\/oluntarily, intelligently, and with full knowledge of
the consequences
=Four (to six) part test — key areas being:
*Does not adversely affect public interest
*Exculpated party not under legal duty to perform

*Contract does not grow out of unequal bargaining
power or otherwise unconscionable.
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*So should you ditch releases?
*Make sure they are readable (font).

*Make sure they are reasonable (don’t try to get
them to waive everything)

*Be clear in the risks in writing and in orientations /
training.

*Arbitration

General deterrent effect
*Resource
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http://www.nais.org/Articles/Documents/Member/Releases_2014.pdf

Tick Bites...

* Hotchkiss Case

* Student in China...

* Jury verdict $41.5 million
* Appeals...

* CT state law: Releases, foreseeability, and
policies




© National Association of Independent Schools




Does Your School Follow A Formal Approval Process For Newly-
Proposed Study Abroad Programs?

=No ®=Yes



L]
o

40

30

Approved
travel locations

Which Of The Following Are Used To Evaluate A Trip Proposal?

Number of trip Full itinerary

leaders
required and
their
qualifications

for the trip

61

59
5
Requirements Maximum None of the
for third-party number of above
providers students who
can enroll
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What Approach Does Your School Use To Oversee And Manage Study Abroad Programs?
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Centralized through a single  Centralized for oversight Dispersed across multiple Other (please specify)
function or academic purposes through a single  functions and/or academic
department function or academic departments

department with multiple
functions and/or academic
departments responsible for
managing each program
offered
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More than half offer trips...

Number of Respondents

100

€0

0

lwod

5to9

How Many Study Abroad Programs Does Your School Offer Each Year?

108

2 10
— B

15 or more 10to 14 NO Programs

Number of Programs
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35

30

25

20

What Is The Average Trip Leader To Student Ratio Required For Your School's
Study Abroad Program(s)?

lto6

1to S orlower

1to7

1to 8

7
6
. : l

1to9

1to10oor
more

| don’t know



Student criteria for participation

37%
mYes

mNo
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GEBG Draft Standard

* All staff and participants exchange appropriate medical information
prior to the start of the activity, and appropriate personnel review the
information. Additional individual medical and health concerns for
international travel are specifically addressed. The information is
properly managed and secured.

* Good idea to be very clear about limitations in this area from the
get-go. Advisor input, school counselor input, etc. Manage the
expectations of the participants and parents from the beginning.
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Crisis Plan for Trips — Older Data

mYes

520, mNo
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Does Your School Have A Crisis Management Plan (Including An Evacuation Plan and a Plan To
Communicate With Parents) For Each Study Abroad Program?

Yes,70%
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Crisis Prep

* For school leaders, trip leaders, parents, and students (might be pretty
involved depending on trip). Scenarios.

* Briefing students daily of particular risks of days
* Phone policies — cell phone trees of trip participants
* Phone trees for those back home

* Plan of all official resources for every step of trip (embassies, hospitals,
police, etc.)

* Trip notebook and guide on various crisis situations. This information
should include the various trip specific risks and resources, all key
school information, insurance information, student forms and health
information, and other protocols. One school used the Michigan State
manual as a basis
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Insurance

*Insurance is an important part of crisis prep.

»Schools and trip leaders should understand the
insurance the school has as well as the resources
available to them through the insurance

*Travel insurance for all participants, particularly
medical and the ability to evacuate if needed, is a
good idea. Especially in remote countries / areas
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What Types Of Insurance Does The School Purchase For Study Abroad Programs?

69
I 55

General liability Health and Evacuation and Accidental death Kidnap and Auto liability Other (please

80

74

70

60

50

30

10

L)

medical assist repatriation and ransom specify)
dismemberment
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Vetting Host Families and Foreign Staff Members Who Have
Unsupervised Contact With Students Participating In Study
Abroad Programs?

“Yes ®"No ®Other (please specify) ®"N/A
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From Last Data Set...

* 28% did background checks of some kind

* References from partner schools or local NGO

* Pre-visit to host families

* During longer stays — visiting students in homes
* More than one student

* List or other documentation of expectations

* Study the purpose of the host family stay and determine worth
relative to risk

* Note on UE claims study 40% of sexual misconduct claims host family
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GEBG Draft Standard

* The program has written expectations for the host family which are
communicated prior homestay placement. Host families are
responsible for the physical and emotional well being of their
homestay guests. They should be oriented to the program's mission
and expectations prior to accepting there responsibility as hosts. All
homes must be inspected for health and safety provisions by program
staff or partner organizations to ensure that they have adequate
health and safety standards for the local region and students basic
health and well being are provided for.
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Does Your School Conduct A Formal Pre-Trip Orientation For Each
Study Abroad Program?

*Yes =No
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Pre-Trip Orientation

Who Is Required To Attend Pre-trip Orientation Sessions?

100

S0

30

70

50

30

20

10

Trip leaders

92

Student
participants

Parents of
student
participants

8
— 2
Fe—
Study abroad Other (please N/A
administrator specify)
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Which Of The Following Topics Are Addressed During The Pre-trip Orientation?

0

10 20 30 40 30 60 70 80 S0 100

ct and discipline —94

d with program location or activities

er cultures [

ier insurance required for program participants _ 81

Ipus contacts

the school has purchased to cover the program — 57

32

addressing sexual harassment or assault abroad

supporting survivors of sexual harassment or assauit abroad - 14

e

iove l L
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=|f students get caught breaking the rules, what happens?

*Do they know what will happen?

*Do the parents know what will happen?
*\What did you do on the front-end?
=\What steps do you take in this scenario?
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*Orientation and documentation is the time to lay it
out all out there.

=Another place to manage the expectations on food,
housing, conditions, risks, school policies, etc.
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Does Your School Require Parents Of Student Participants To Sign A Release Or
Waiver of Liability?

Yes,96%
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Releases

=\/oluntarily, intelligently, and with full knowledge of the
consequences. Mandatory programs can undermine
enforceability (alternatives to requirement?)
=Four to six part test:
*Does not adversely affect public interest
*Exculpated party not under legal duty to perform
*Not a public utility or common carrier

*Contract does not grow out of unequal bargaining power
or otherwise unconscionable (this is important for
informed consent).
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*So should you ditch releases?
*Make sure they are readable (font).

*Make sure they are reasonable (don’t try to get
them to waive everything)

*Be clear in the risks in writing and in orientations /
training.

*Don’t require immediate signatures

*Arbitration

*General deterrent effect

*Over 187?
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Student Form (acknowledging risk)

38%
mYes

mNo
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Student Form
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Student Behavior / Assumption of Risk Forms

=Students, as minors, have limited ability to enter into
agreements.

*However, they can agree to behaviors and their parents can
acknowledge the same, in addition to the releases.

=Can also acknowledge assumption of risk on trips.

*You can take reasonable measures and present reasonable
supervision, and things can still go wrong.

=Can get parent to sign as well.
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Does Your School Enter Intro Written Contracts With Vendors
Conducting Study Abroad Programs?

mYes ®mNo
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Which Of The Following Are Included In Contracts
With Vendors?

41
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Mobile Security

*How do you manage these moving trips?
*\What check-in systems do you maintain while traveling?
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60

40

30

10

What Topics Are Addressed In Onsite Orientation Programs?

Emergency Local laws, Risks associated
contacts customs, cultural with program

practices, and location, such as

beliefs criminal activity,

political unrest,
natural disasters

Transportation Health care Contact Crisis
information for management plan
local authorities
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What Topics Are Addressed In The Post-Trip Survey?

60 58
50
L
40 38 38
30
20
10 9
0
Overall impressions of Effectiveness of pre-trip Effectiveness and Problems experienced Problems experienced Other (please specify)
the program and/or onsite preparation of program on the triprefatedto  on the trip related to
orientation(s) trip leaders health safety
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