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Nobody wants to get a call like chis.

“Your truck was involved in a serious crash
at the intersection of 24 and 48. Your truck ran
through the intersection, broadsiding a car on
the driver's side. The rescue team is trying to get
the driver out of her car, but it doesn’t look good.
The passenger is being airlifted to the hospital.
Your driver is only shaken and not injured.”

The weather forecast and crop prices arc
insignificant as you realize your truck and
driver may have caused someone’s death.

Whar if che situation were reversed and che
car failed to stop? Your truck still hir the car
and killed the driver. And while your driver is
not at fault, you may still find yourself in legal
proceedings that could last for several years.

This publication provides insights into whart
to do after one of your trucks, tractors, or
agriculrural implements is involved in a crash
or collision. This guide will describe the legal
process, settlements, and court proceedings.

A companion publication — Farm Truck
Accidents: Considering Your Liability Management
Options (Purdue Extension publication PPP-91,
available from the Education Store, www.the-
education-store.com) describes the steps you can
take to prevent crashes and be better positioned
in the event that you find yourself or your
business named as a party in a legal proceeding,

Many traffic incidents can be settled amicably, However,
differences of apinions as to whe did what to whom can
lead to protracted and complicated legal proceedings.

Crashes can bave tragic consequences both when they happen
and for years after as lawsuits work through the legal system.
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Regardless af who is at fanlt, life-altering injuries and
loss af life affect everyone involved, from the vietims
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and drivers to the families to emergency personnel,



Since crashes will always happen, lawsuits arc a
fact of life. In the following story, think of the
predicament the grower faced when one of his
drivers was involved in a collision that lead 1o
the deach of a young woman.

"My driver was leaving the field loaded with
grain to one of our elevators. He saw a car stop at an
intersection. He was startled when the driver pulled
out in front of him, and he quickly veered to his left
to miiss ber, Unfortunately, the truck still T-boned
the car. The 17-year-old girl driving the car was
instantly killed. Her dad, who was a passenger,
survived the accident. Our driver was not burt,
but he was emotionally shaken and continues ro
be affected by the accident.

"My driver called me about the accident. I went
1o the site, which was only a few miles away. When
1 got there, the police had not yet arrived, but others
were already there doing what they could ro help.
When the police arrived, they asked for all of my
information including my insurance. They impounded
the truck and took it to a local shop. Tt was under
lock and key for a day. The DO officer came the
next day to inspect the truck and trailer [from one
end to the next. 1hey found one infraction with my
trisck — the brakes were out of adjustment.

"My truck was rotaled in the accident. The father
owned the car, but he did not have enough insurance
to cover all of the damage to my truck. Therefore,
my insurance company paid for my truck and trailer.
I still had a week and a half of harvest left to complete,
and the accident eliminated my only truck.

“Our driver did not bave a DO medical card ar
the time of the accident. Afier they checked him for
serious injuries at the scene, the police took him to
the local hospital. They ordered a drug and alcohol
screen on him. Fortunately, it turned our ‘negative.”

“One year after the accident, the father filed a
lawsuir claiming that we had contributed to the
wrongful death of his daughter. The lawyers began
investigating the accident further and requested
extremely detailed information about the truck
and our business. [ can'’t even begin to explain how
detailed the information was that they requested.
Dhree different accident reconstructionists were
hired by both sides. One of the reconstructionises
concluded that our driver was driving over the
speed limir even though the other driver pulled
out in front of our truck. They were trying to make
us partially responsible by suggesting that had our
driver not been speeding, he would have been able
to stop in ample time to avoid the accident.

“We had to answer countless questions, sit
through depositions, and produce hundreds of
documents along the way. 1he deposition process
was horrible. The thing that amazed me was the
way they brought up things like truck laws. They
wanted all of my records from previous years, and
they subpoenaed the shop that performed all of the
work on my trucks to obtain any records associated
with those vebhicles.

Saying something at a deposition is no diffevent than
saying it in court. Your words become evidence for one
side or the other.



I learned that you had better keep all of
your records. My problem was that, although T
thought 1 had all of the DOT inspections performed,
1 had not saved my inspection forms. 1he lawyers

questioned me thoroughly about my inability ro
provide written proof that my trucks were safe.

“Tfrfv}.' also rf.?m’.l.‘tm" all the maintenance records
on wry trucks for work that I had performed on my
own. My attitude was: if something needed fixing,
ir was fixed. Yer, 1 still had to locate all the records
for all the maintenance vhat had ever been done on
the truck, regardless of who did so.

At the time, my cousin and [ were working as
Jrartrers. The ﬁflwv}-'f‘?‘_!-' even threatened to .q'rr.::g Hy
wife into the case. They were also talking about
suing my dad and uncle because it was their grain
that my truck was hauling. It was a nightmare.

1 wouldn't wish this on my worst enemy.

“After more than two years, our insurance
carrier was finally able to settle the case out of court.
While farmers are not often thought of as ‘cash rich,’
they often have lots of other assets — such as land,
equipment, and even the grain in their elevators.

A judgment from a lawsuit could be levied against
these assets in the event that there is not adequate
nsurance coverage ro protect these assets.

“The terms of the sertlement agreement prohibir
me from disclosing the details. However, [ can say
they went well above the primary liability limits
of my policy. They originally were trying to get
more than three times my policy limits. Fortunately,
our umbrella policy covered the additional liability
EXPOSUTE.

“Vo those reading this publicavion: if you do not
have a good insurance agent, you may be fooling

yourself into thinking that you are fully
insured. 1'm very fortunare thar my agent
talked me into getting the umbrella policy.
The wmbrella does not cost that much
more, and it’s well worth it — as my
situation shows. When we first talked about
an wmbrella, we were not sure about it.

We had our regular policy and we thought it was
adequate. We ended up serring the umbrella and are
thankful that we did. You can save a dollar today,
but a bad result might cost you your farm tomorrow.
s ﬁmf to save roney, bt wf;,f‘r;‘}-'m; get it SIHAtIons
like mine, this is not the area to clét corners.

“Today, our trick and all our farm equipment
are part of a separate corporation in order to separate
our farm liability from our personal liabiliry. This
situation has demonstrated to me the importance of
knowing and following the rules: document any and
all safety measures, and do your best to be prepared
J'}IUHM-}'DIH: [ f{f‘l}rﬂflr f'mj)fu}-'ﬁ’{-'.!-' réh‘." .E:?IFJF.I'!I}.-'F!;
in an accident. If you find yourself named as a
defendant in a lawsuit and you have not taken
the appropriate steps beforehand, then everything
you have worked for can be lost in a moment.”

This was a tragic situation for everyone involved.
Bur this is a usctul example that shows what can
happen if you or one of your drivers is involved in
a serious crash. You cannot always prevent such
incidents, but you can prepare yoursell and your
operations for such tragedies.

If you or one of your drivers is ever in a crash,
there are four things you ought to do:

1. Notify law enforcement.

2. Notify your insurance carrier.

3. Test drivers for drugs and alcohol.

4. Record your thoughts while the derails are fresh.

Following these procedures could be critically
important if a claim is made or someone files a
lawsuit against you at some future time, These
procedures will also put you in the best position
to assist your attorneys in handling your case.



Call Law Enforcement

After Any Crash

Involve the police immediately after any crash so
they can collect the facts and critical information.,
It's easy to convince yourself not to call the
police when you rear-end somcone, and the other
driver says, “I think I'm OK. Let’s just exchange

information and go on our way.” A week later,
however, you could receive an unexpecred call
on behalf of a driver who is now in traction and

suffering from back injuries as a result of the crash.

If you do not call the police, it’s going 1o be
vour word against somebody else’s as to what
actually happened. Any timc there is a crash —
no matter how minor — you should call the
police to make a record of the facts noted on
the day of the incident.

LU s

No crash is too minor ta repori to the police.

The law enforcement professional who
responds to an incident typically records basic
information regardless of death, personal injury,
or property damage. The professional must
investigate the facts surrounding the crash and
determine who, if anyone, should be ricketed
and who he or she believes is at fault for the
crash.

Any crash that involves a fatality or catastrophic
injury will result in an investigation thar is far
more extensive and detailed. In these serious
incidents the investigating officer(s) will strive
to make sure not to overlook anything important.
Every critical fact must be examined from all
perspectives.
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1'he investigating officer knows
from experience that serious cases will
frequently involve depositions and court
proceedings. This means the investigating
officer may be called upon to testify
under oath abourt his or her investigation
and observations. Recording the facts
accuratcly at the tume of the crash is
critically important — especially when
there is a serious injury or death.

The scene of a fatal crash usually is
handled as carefully as a crime scene.

Police officers will identify:

* 'The drivers and vehicles involved.

* T'he direction the vehicles were traveling,

* The nature and condition of the road surface.

* Weather conditions.

* Obstructions or distractions that might have
interfered with either driver.

* The insurance carriers for each person involved.

* The length of skid marks, if any, in an effort
to determine the speed of each vehicle, the
reaction time of the drivers, and the operation
of the vehicle.

* The condition of each vehicle through a visual
inspection.

* The derails of the crash scene by taking photos.

e -

Crash reconstructionists can examine skid marks
and estimate travel speeds, whether brakes were fully
aperational, and whether the driver was attentive.

The police will also interview the drivers and
any witnesses. The drivers have a responsibility
by law to identify themselves and to provide their
versions of how the crash occurred. Drivers may
be taken to the hospital or to a nearby testing
facility to be checked for the presence of drugs or
ﬂ]_l:_{_]hl:_'l‘l.. bh{_]L]]_{i ]3“' [.:n'FE_TTCU[TH.:T]t {]i‘*‘iﬁi:-]lh" E;&tl l}]ﬂ[
it is warranted. Tn serious crashes, officials may
delay interviews until physicians clear hospiralized
victims to speak with police.

In addition o documenting evewitness accounts,
investigators must carefully examine the vehicles
involved. 1'he condition of the tires will often be
critically important. The ofticer’s report may note
extreme tire wear as a contributing factor to a blown
tll'ri:. T}'H.: ﬂFFiCi:T may r::i]\:[.‘ I_'IT:-] ki‘. measurcments
to see il they are in proper adjustment; and the
officer will examine loads to see if they were
properly secured with straps or chains.




The investigaring officer may look carefully at
the weight of the load on the grower’s truck. The
investigator may even calculate weights by picking
up the grain and putting it on another vehicle to
get approximare weights. The investigator will then
compare this weight to the gross vehicle weight
rating assigned to the truck and trailer and the
weights allowed to be carried by the vehicle as
determined by the motor carrier enforcement
regulations.

After the investigation, the officer may issue
citations to one or more drivers at the scene. After
completing the initial investigation at the scene,

the officer may have the truck, trailer, or both
impounded, to be held for an cven more thorough
and in-depth inspection to determine the condition
of the brakes, steering, suspension, and other
critical components. The investigative report
and all supporting documents and pictures
will become a part of the public record.

The officer may even take the case to the
county prosecutor’s office to sce whether anc
or both of the drivers should be charged with
scrious criminal violations. The prosecutor’s
decision to file criminal charges may hinge on
the details set forth in the officer’s crash report.

g
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A driver tried to paass arotnd this sprayer in a no passing zone. A van carrying 13 PASTENgErs was ."J':a':-'ﬁ.f';'ug in the

oppasite direction. The van's driver attempied to swerve around the oncoming passing car, but hit the sprayer head on.
Five peaple in the van were killed. The driver of the car was charged with five counts of criminally negligent homicide
and driving under the influence. Nevertheless, the dviver of the sprayer might be brought into a lawsuit if it is r}_rru;.-_g.f_':-:

they somehow contributed to the accident.
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Notity Your Insurance
Carrier Immediately

Your insurance contract requires that you
notify your insurer immediately after a crash.
The insurance company will send one of its
adjusters, or it may hire an independent
adjuster to investigate the crash. The sooner
the investigator gets to the scene, the better
the opportunity to view skid marks and other
key evidence before they are removed or
disappear with time.

Adjusters usually take photographs at the
crash scene. They may also obrain recorded
statements and interview drivers and
eyewitnesses. If people are hospitalized,
adjusters will wait to speak to them until
they have recovered sutficiently.

fnsurance agents showld be mave than peaple who bill
you for coverage, Spend the time to consult with them
on what your policy covers, Don't wait until a crash to
find ant you don't have coverage.

Attorneys for people who have been injured
usually advise their clients not to speak with
adjusters or investigators representing the other
driver. It also is a wise policy for a grower and
his or her driver to refuse to make statements
to the other party’s insurance adjuster unless
the grower’s lawyer advises otherwise or is
present when the statement is given.

However, you do have a contractual
obligation to speak and cooperate with your
insurance company's insurance adjustor
concerning the crash. Be sure you know which
adjustor represents which company and party.
You should always consult with your personal
attorney if you have any questions or concerns
about whom you should or should not talk tw.



After any crash,

it’s always a good
practice to test your
driver for drugs
and alcohol to
make sure they
were not d factar.

TﬁSt DFIV Crs fDI’ Dl'llgS This level of detail will prove useful when
an d Alc Ghﬂl your attorney 50: the rnl:her party’s attorney)

asks for a derailed written or recorded statement
After a serious crash, it may be beneficial for of what happened on the day of the crash. Notes
your driver to go immediately to the hospital recorded at the time will help you remember the
for drug or alcohol testing, even if the police facts as they actually happened, not as you think
do not require it. Driving under the influence they happened. These notes may be used in any
is one of the most serious accusations someone lawsuits that are filed. As a result, you should
can make against you or your driver. One sure record these notes with the expectation that
way to prove your driver was not under the others will be reading them at some point.

influence is to immediately test him or her
for alcohol and drugs.

Record Your Thoughts
While the Details Are Fresh

Under the best of circumstances it’s hard to
remember what happened last week, last month,
or last year. Imagine being asked to recall

the details of a crash years after the fact. Teis
important for the people involved in crashes to .
record their recollections as soon as the shock
has passed. Write down what you were doing

and seeing five miles, two miles, one mile away,
Be sure to write doun every detail r::f a crash as soon as

and ar the time of the crash. Remember to sign : :
g possible so that you leave nothing out.

and date the document.

13



Getting Served

With a Summons




T'he first step of a civil lawsuit occurs
when a plaintiff (the one who files a
lawsuit) files a complaint. A complaint
i< a document that explains whar the
plaintiff alleges that each defendant
did thar caused injury to the plainaff.
Indiana trial rules require very little
specificity in the initial complaint. Otten,
a complaint will just allege that the
Jefendant was negligent on a certain
date and that the plaintiff was injured
as a result.

If somebody files a civil lawsuit
against you, you will be served with a
summons. This is the legal document
that accompanies the complaint.

A summons can be served in many
ways — they can be sent by certified
mail, hand delivered by a private process
server, or delivered by a sheriff’s deputy.
T'he summons is a court order informing
you that you have been sued and thar
you must promptly file a written
response to the complaint, which 1s
attached to the summons. The complaint
will explain why you are being sued and
what the plaintift hopes to recover.

Tt is common for attorneys who represent
plaintiffs to sue anyone who could be considered
even remotely liable. You may be sued either

through your business entity (if you have taken

the time to set up a separate entity) or personally.

Typically, a defendant has 20 days to answer
the complaint in writing. ff you fail to answer or
respond to the complaint within the specified time,
you could have a default judgment entered against
you. This could be a very costly mistake. You
should always avoid having a default judgment

entered against you.

It is very impartant to respond to any summons that you are served
with. Failing to respond may mean you Ipase the case by default.

[f you ever receive a summons, you should
immediately deliver it and the complaint to your
insurance company and your personal attorney.

If you have insurance for the circumstances
described in the complaint, your insurance
company should defend you. Tt is a good idea 0
make sure your personal attorney has a copy, too,
to ensure that the response date is entered on your
acrorney’s calendar. In the event your insurance
does not timely act on your behalf, your personal
attorney can also enter a court appearance on your
behalf to avoid having a default judgment entered.

15
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Do Not Speak With
the Plaintiff’s Attorney
or Insurance Adjuster

Once you have an attorney to represent you,

that attorney is the only person who may speak
to the opposing attorney. Any person who wishes
to speak to you about the case should go through
your attorney. If others contact you about the
crash, you should politely get their names and
contact information, and then inform them that
you are represented by counsel and provide them
with your artorney’s name and phone number.

It is also a good idea to tell your attorney who
has contacted you and provide your attorney
with their contact information so that your
attorney can contact them directly if desired.

Know What to Expect

If a lawsuit is filed, your insurance company
will usually hire an attorney to defend and
represent you in any settlement negotiations
— provided you have the appropriate insurance
coverage for the type of crash that occurred.
You may also wish to hire your own attorney.
‘This is an especially important consideration
if you may have additional liabiliry exposure
above and beyond your insurance coverage.
After the complaint and answers have been
filed, the next step is usually the discovery
process. In the U.S. legal system cverything
is “discoverable” to the other parties with few
exceptions. In other words, any information
entered into the record by any party in the
lawsuit is made known (discoverable) to the
other parties. You and your attorneys have
an obligation to answer most questions asked
and to produce most documents requested.
There are severe and significant penalties for
failing to produce discovery or destroying

documents that should have been produced
throughout the discovery process.

For example, let’s assume that one of your
drivers left you a note stating that the brakes
in your tractor-trailer were not working properly
and a week later, the truck was involved in a crash.
Under the rules of discavery, you have an obligation
to produce that note if the other side asks you
for it — cven though this document would surcly
damage your case. You must comply with the
discovery process, subject to limited objections.
You should assume that the lawyers for the other
side will leave no stone unturned.

Even if you destroyed the note after you learned
abour the crash, the existence of the note would
very likely be discovered through depositions or
other discovery tools. At that point, you will not
only have the underlying lawsuit to deal with, but
will also be forced to explain to a judge why you
destroyed or tampered with evidence.

The plaintiff’s attorney will usually serve you
— the defendant — with written discovery requests
called interrogatories. This means they will send
you a list of written questions that you are obliged
to answer in writing and under oath. This is one
instance when your detailed notes from the crash
may be very helpful. Your attorney will assist you
in responding to any interrogatories.

You will also likely be served with requests
for production, which ask you to produce a vast
number of documents relating to the vehicle, the
driver, and the crash. This includes things like truck
inspection reports, driver records, and maintenance
logs. Your attorney will decide what documents to
send, and which requests to objecr to.

You and your driver will likely be required to
give a sworn deposition that becomes parr of the
records of the case. Your lawyer will defend you ac
the depositions and provide you with advice and
counsel as necessary. Here is a story from a grower
who changed his practices because of what he
went through in a deposition.



The driver ::-..'";,"r:'_-: car bad a .lr-'d:'.l's?.?tie;}.'g experience
with a trailer; "Here is my crash picture, The trailer,
which was coming towards me, disengaged from the
pickup. Then the bitch came straight up, into, and
thraugh the driver’s side (ripping the roof up), and
launched into the air. After they cleared the scene, the
..-‘E;'emmr cante over and told me, 'mel"s Yol SHYE 4T

lecky — you need to buy us lottery tickets toduy.”

“During the deposition, there were a lot of
questions about who did whar. | understood
that it was legal for growers to do their own
truck inspections if they were qualified, but
there were a fot {i.-" }Jrzra’s;.f'm.fs about whether
or not we were properly trained, how we got
trained, and what we knew.

“We have changed what we do now when
if comes to INsSPections. We do the majority n__."'
the work in our own shop, but we then have
that work inspected by a local garage. Ifit’s
nothing major, we u ill do the work, and let
the garage do the inspection. If they find a
problem, we will bring the truck back and
fix it or let them make the repairs.

“l just want to be honest. We didn't want
to simply tell them that we did the work
in our shop and that our guys are capable.

We wanted to make sure there was a third
party who checked our work to make sure

I 3 =
what we were doing was proper.
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Hiring A Personal Attorney

The attorney your insurance company selects
and hires is really hired to represent you, cven
though the insurance company pays him or her.
This attorney must balance your interests with
that of the company paying the attorney fees.
Although this usually does not create any issues,
there are certain circumstances when you may
be best served to hire your own attorney to look
out for your interests.

If you choose to hire your own attorney,
you will have to pay the fees yourself. If you
hire your own attorney, he or she will typically
monitor the case and the actions of the attorney
your insurance company hired. The decision of
whether to hire your own attorney is especially
important when the plaintiff’s demands exceed
your policy limits, or if the plaintiff is seeking
punitive damages — insurance typically doesn't

cover punitive damages.
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Out-of-Court Settlements

The majority of all cases (by far) are settled without
a trial. Many cases are settled before a suit is even
filed. With insurance companies, whether or not
to settle is generally a business decision. They
review and analyze a host of factors and decide

how much they are willing to pay to settle a claim.

I'he insurance companies well understand the
risks, uncertainties, and expenses of litigation,
50 ll'][::'.' H”El_‘r"r’."ﬂ. li'lf.:‘i".' ri-ll:“_!rfj Lo (]".‘L:IH][.' I‘\.".'k'll;_'T'l i[b
better to settle and when it’s better to go to trial.
You may want the insurance company to go to
court to fight whart you believe are grossly unfair
charges that have been brought against you. The
company may be reluctant to do so because it is
cxpensive and the outcome is uncertain. Nobody
knows with complete certainty what a jury will do
oar ‘r’r'}l{]”'l E]]C_‘r" '\."'r"i” ]_?'L']i(_"'r'[..‘. T}]i—]t uT]\'L'I't,_-li]_']l::.. I:_'If[[_'n
compels the parties in a lawsuit to work hard to

negotiate a settlement whenever possible.

I any vrial, laun

' oy = PR L T
S B RE TRELY DeSt argitreRLs,
Sl v D e e R I )
AN ONRICare 15 jeber ceria

I_Iltirﬂ:-]ll.:l_\'.. tl"lL' (]L'L:i}-iU‘T] o ‘;"."1.[‘!';" or ﬂg}ﬂ i.\
primarily in the hands of your insurance company
and will be based on their perception of risk.

As the insured party, you may have little say in
whether a settlement or trial is pursued. Your
insurance contract requires you to fully cooperate
with the insurance company’s attorney, and to
provide all reasonable information and assistance
that the insurance carrier feels is necessary to

r.|-';.f].:nd l]'lv'.L ]:—]".".‘:_\'I.]il.




Mediation Is Another Important
Tool to Resolve Cases

Judges want to get cases off their dockets and
they know that mediation is successful in a very
large percentage of cases. For that reason, judges
often order defendants and plaintiffs to atcempt
to resolve their differences through mediarion.
Each party must participate in mediation in good
faith, although they are
not required to rcach

a settlement.

Mediarion typically
begins after a lawsuic has
been filed. Both sides
meet in the presence of
an impartial mediator
who will discuss the
details of the case with
the parties and counsel,
analyze, and explain the
strengths and weaknesses
of the case. The mediator
will attempt to facilitate
a mutually agreeable
solution among the
parties.

‘The key benefit of the

mediation process (and an agreed upon resolution

in general) is that the parties have inpur and control
over the outcome. A jury trial, on the other hand,
is as unpredictable for both parties as a “roll of the
dice.” For mediation to be successful, both plaintiff
and defendant need to understand that they may
have a lot to gain or to lose by going to trial.

Judges and mediators cannot force any party
to accept a settlement. The process begins with a
face-to-face meeting with the mediator, in which
each party outlines their cases, initial demands,
and offers. After the mediator makes an opening
statement, the parties go back to separate rooms
with their attorneys. The mediator then goes from
room to room gathering and relating information
to both sides in an cffort to get the case resolved.

If the parties reach a settlement agreement,
the mediator will work with the atrorneys to put
the agreement in writing. This written agreement
is a contract that will detail the terms upon which
the parties agree to resolve the case. The signed
documents may be confidential and are usually
not presented directly to a judge or court. Instead,
a mediator will typically notify the court that
the matter has been mediated and will indicate
whether the mediation was successful or not.

If one party fails to comply with the terms of a
mediated settlement agreement, the other party
may seek the assistance of the court to enforce
the sertlement agreement.

All communications with a mediator and that
go through the mediator are confidential. The
law prevents a party from calling a mediator as a
witness in a lawsuit. Therefore, anything you or
your opponent say to a mediator will be held in
strict confidence. This confidentiality preserves
the ability of the participants in mediation to
discuss their case withour fear of it ever being
uscd by the other parties in the suit.

Arbitration Seldom Used
in Negligence Lawsuits
Arbitration is seldom used to sertle negligence
lawsuits. Arbitration is more prevalent in contract
cases and the right and/or obligation to arbitrate
a matter is typically set forth in contractual
agreement. 1he contract will specify whether
the arbitration will be binding or nonbinding,
You will often find an arbitration clause in a
contract with a seed or implement supplier.
Arbitrators listen to the evidence, arguments,
and positions from both sides in a dispute. The
arbitrator then makes a decision that is either
advisory or binding upon the partics — depending
on the type of arbitration. Parties to binding
arbitration are required to follow the arbitrator’s
ruling. If they don't abide by the ruling, then
either of the parties can seek the assistance of the
court to have the arbitrator’s decision enforced.
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Taking the
Case to Court



Mediation Is Another Important
Tool to Resolve Cases

Judges want to get cases off their dockets and
they know that mediation is successful in a very
large percentage of cases. For thar reason, judges
often order defendants and plaintiffs to attempt
to resolve their differences through mediation.
Each party must participate in mediation in good
faith, although they are
not required to reach

a settlement.

Mediation typically
begins after a lawsuit has
been filed. Both sides
meet in the presence of
an impartial mediator
who will discuss the
details of the case with
the parties and counsel,
analyze, and explain the
strengths and weaknesses
of the case. The mediator
will attempr to facilitate
a mutually agreeable
solution among the
parties.

The key benefit of the
mediation process (and an agreed upon resolution

in general) is that the parties have input and control
over the outcome. A jury trial, on the other hand,
15 as unpredicrable for both parties as a “roll of the
dice.” For mediation to be successtul, both plaintift
and defendant need to understand that they may
have a lot to gain or to lose by going to trial.

Judges and mediators cannot force any parey
to accept a settlement. The process begins with a
face-to-face meeting with the mediator, in which
each party outlines their cases, initial demands,
and ofters. After the mediaror makes an opening
staterment, the parties go back to separate rooms
with their attorneys. The mediator then goes from
room to room gathering and relating information
to both sides in an effort to get the case resolved.

If the parties reach a settlement agreement,
the mediator will work with the attorneys to put
the agreement in writing. This written agreement
is a contract that will detail the terms upon which
the parties agree to resolve the case. The signed
documents may be confidential and are usually
not presented directly to a judge or court. Instead,
a mediator will typically notity the court that
the matter has been mediated and will indicate
whether the mediation was successful or not,

If one party fails to comply with the terms of a
mediated settlement agreement, the other party
may seek the assistance of the court to enforce
the sertlement agreement.

All communications with a mediator and that
go through the mediator are confidential. The
law prevents a party from calling a mediator as a
witness in a lawsuit. Therefore, anything you or
your opponent say to a mediator will be held in
strict confidence. This confidentiality preserves
the ability of the participants in mediation to
discuss their case without fear of it ever being
used by the other parties in the suit.

Arbitration Seldom Used
in Negligence Lawsuits
Arbitration is seldom used o settle negligence
lawsuits. Arbitration is more prevalent in contract
cases and the right and/or obligation to arbitrate
a marter is typically set forth in contracrual
agreement. The contract will specify whether
the arbitration will be binding or nonbinding,
You will often find an arbitration clause in a
contract with a seed or implement supplier.
Arbitrators listen to the evidence, arguments,
and positions from both sides in a dispute. The
arbitrator then makes a decision that is either
advisory or binding upon the parties — depending
on the type of arbitration. Parties to binding
arbitration are required to follow the arbitrator’s
ruling. If they don’t abide by the ruling, then
either of the parties can seek the assistance of the
court to have the arbitrator’s decision enforced.
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Jury Trial

In cases that go to trial, both attorneys will

have an opportunity to call for testimony from
witnesses. Common witnesses include eyewitnesses,
police officers who investigated the scene, and
expert witnesses hired by one side or the other.

It is worth noting that witnesses may only give
an opinion about an issue in a case if they are first
qualified as an expert. People who commonly
qualify to give expert testimony in a personal
injury marter include: crash investigators,
doctors, and police officers.

Before determining whether someone qualifies
as an cxpert, the court will examine the potential
CXPLTLS:

* Involvement in the crash investigation.

* Credentials, educartional background,
and training.

* Amount of experience in the field he
or she will testify abour.

* Facts and methodology that he or she
used to come to his or her conclusion.

Members of a jury bave ro make decisions about complex
] )
and complicated issues,

Expert testimony is usually based on facts
provided to the expert by others so he or she
can reach conclusions on key issues. For example,
an expert may be asked to determine who was
negligent or at fault based on skid marks, the
amount of damage to the vehicles, the extent
of injuries, the road conditions at the time, or
'}H,‘. ]_31',1}'!:-1'!1-'i|:'|"|' 1_3F ri'l[.: [.]Ti'ﬂ.'(_'T.‘,».

Imagine if a police officer on the stand restifies,
“The brakes were out of adjustment and the tires
were bald.” The plaintift’s lawyers might be able
to use this testimony to their advantage, even if
their client might also have been responsible for
the crash. The plainuft’s attorneys could argue
that the crash might have been prevented or the
ir]iL] ril:& ‘r'\."l:_'l'uid |'!H.'-'i_'. bL:{‘T'l il..'.bﬁ SCVCTC ir Yol |"|:-]L|
maintained your vehicle in good working condition.
The lawyers could argue that the plaintiff will
spend the rest of his life in a health care facility,
unable to recognize his family or the world
around him due to your negligence. Such
emotional appeals can often persuade jurors.
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Jury Trial

In cases that go to trial, both attorneys will
have an opportunity to call for testimony from

police ofticers who investigated the scene, and
expert witnesses hired by one side or the other.

It is worth noting that witnesses may only give
an opinion abour an issue in a case if they are first
qualified as an expert. People who commonly
qualify to give expert testimony in a personal
injury martter include: crash investigators,
doctors, and police ofticers.

Before determining whether someone qualifies
as an expert, the court will examine the potential
expert’s:

* Involvement in the crash investigarion.

* Credentials, educational background,
and training,

* Amount of experience in the tield he
or she will testify abour.

* Facts and methodology that he or she
used to come to his or her conclusion.

Members af a jury have to make decisions abott complex

and co i licated issnes.

Expert testimony is usually based on facts
provided to the expert by others so he or she
can reach conclusions on key issues. For example,
an expert may be asked to determine who was
T1-L‘.g11'g|.‘.r‘]: Or at F:.;-l'u lt b:-]ﬁt'.{[ Qan 5‘|\.id ma r]‘-l$1 1,|“IL"
armaount n[‘danmge to the vehicles, the extent
of injuries, the road conditions at the time, or
the behavior of the drivers.

Imagine if a police officer on the stand testifies,
“The brakes were out of adjustment and the tires
were bald.” The plaintft’s lawyers might be able
to use this testimony to their advantage, even if
tl"l[.:i:T (]it‘hl‘ !'T'I'ight Hlbu |"|H‘\."I: b[.'."._'.T'I: T’:‘SI,}UT].‘_-“}]I.‘. *}:]r
the crash. The plaintiff's attorneys could argue
that the crash might have been prevented or the
injuries would have been less severe if you had
maintained your vehicle in good working condition.
T'he lawyers could argue that the plainnff will
spend the rest of his life in a health care facility,
unable to recognize his family or the world
around him duce to your negligence. Such
emotional appeals can often persuade jurors,
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Piercing The ‘Corporate Veil

Corporations and other business entities (such

as limited liability companies) help insulate your
personal assets from the liability exposure of your
business entity. However, this veil of protection
can be pierced if you do not take the proper legal
steps in both the creation and management of
your farming operation.

It you ignore the proper procedures and
practices for operating a corporation, you could
become personally liable for wrongs committed
by your corporation. For instance, if you have
formed a couple of corporations, but continue to
operate with one checking account for personal
and business transacrtions, the corporate veil may
be pierced. In layperson’s terms, if you treat your
personal affairs and corporate affairs (farming
operations) as one and the same, then the court
could do so as well. That means a judgment or
liability exposure from a suit could attach your
personal assets.

The plaintiff’s actorneys may argue that
although you have a corporation, it did nor act
or operate as a separarte entity. 1'he argument
continues that the funds for the corporation and
the person (you) were commingled so you could
not tell who was doing what. This implies there
is really only one entity, rather than a separate,
standalone entity with one or several owners.

It is critically important that you adhere to
the required corporate formalities, such as filing
annual reports, conducting annual meetings,
keeping proper corporate records, and complying
with the laws and by-laws of the state in which
your corporations are organized. It is important
to consult with an attorney on these issues before
you find yourself in litigation. Your attorney
should provide you with instructions to help
prevent anyone from piercing the corporate veil.

Oy legal system is based on a framework of written
lurws, legal representation, and evidence. Your attorney
will make closing arguments in an cffort to persuade a
patneel of jrrors that the arguments made on your behalf
hold more weight than these from the plaintiff's side.

Assigning Fault

We are all under the belief that the person who
causes a crash or collision will be responsible for
any of the resulting damages. In other words,

if one of your trucks causes a crash, vou will

be responsible for the medical costs and other
injury-related expenses. Conversely, if the other
party is at fault, they should pay for damages.

It is very important to recognize thart liability
questions arising from a crash may be unclear.
This problem can be even further enhanced when
the crash involves farm equipment. For example,
let’s say you are driving a tractor down a rural
road and you are rear-ended by a car at high
speed. This seems like a clear-cut case in which
the person driving the car

would be found o be
100 percent ar faulr.



Testifying Under Oath

If you are involved in litigation related to a
crash, you will likely be required testify under
oath. The most common types of testimony
tor a party to a lawsuic are in depositions or
on the witness stand ac erials.

If you give a deposition, it will likely be
taken before trial. Your deposition provides
the parties with a preview of what you will say
if called as a witness in court. Your deposition
is taken under oath and a court reporter will
be present to transcribe both the questions the
lawyers ask and your answers.

If your case goes to trial, you will almost
always be called as a witness. The plainriff can
call you as a witness — so can other defendants
or your own attorney. It 15 very important that
your testimony at trial marches both your deposition
testimony and any other sworn statements that
you have given throughout the litigation process.
When testimony is inconsistent, the opposing
attorney will attempt to use that inconsistency
to impeach you on the witness stand.

Testifying in court belps present your side to
HeTHBETS {z_fri“.l"J;’ JHTY. E‘ﬂrr.l'r{!:'m‘.l.r.ﬂj}' will {-’_'I.P.!r.-!'_-'..'j
Lo you .-";n:.'r{' 1o answer gjrue_c{:'m;_f zrr.r.-rr"f':'".g:".f's;.r,':".-_*
ﬁ'ﬂm the oppOsIRE .-";’gﬁ."' teaim,

If your attor ney piits you on the stand, then everything
you say is under oath and subject to criminal penalties
for perury.

For example, in your deposition you testified
that the traffic light was green, bur at trial you
testified that the light was red. You have just
impeached yourself — giving the other attorney
the opportunity to ask you which time, under
oath, you were lying. This can irreparably damage
your credibility with the jury and significantly
damage your case if the inconsistency cannot
be explained.

Your lawyer will help prepare you for both your
deposition and trial testimony. He or she may ask
you to review discovery and other documents in
the case to brush up on things you mighr have
forgotten. Be sure to follow your attorneys’
preparation requests. Your testimony and
presentation are very important to your casc.

The rwo most important things to remember
are: (1) always tell the truth, and (2) I don't
know” or “I cannot recall” are often acceprable
answers, Witnesses tend to guess or assume an
answer, but doing so can ruin your credibilicy
and damage your case.
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Now, let’s change the fact pattern. Lets say
you did not have a slow-moving vehicle sign on
your tractor. Does thar change the faule allocation?
The attorney for the driver will surely argue that
it does. The attorney will point out that state
law requires a slow-moving vehicle sign and
that you were negligent as a result of not having
the mandarory sign on your cquipment,

Making sure you have slow -moving vebicle signs an
your vehicles can help protect you in potential lawsuirs.

Comparative Fault

Indiana is a comparative fault state, which means
that a plaintiff’s recovery will be reduced by his

or her percentage of comparative faule. If you refer
back to the example in which you didn’t have a
slow-moving vehicle sign on your tractor, a jury
would determine how much fault to assign to cach
person — the driver and you. The jury may also
assign part of the fault to a nonparty who was not

named in the lawsuit, such as an unknown driver

who left the crash scene before police arrived. The
jury would also be asked to determine the amount
of damages.

The plaintiff will then recover the damages
minus the amount he or she was found art faul.
So, if the jury finds the driver of the car to have
incurred $100,000 in damages and was 40 percent
at fault, the driver would recover $60,000. The
concept of comparative fault is usually analyzed
and addressed in settlement negoriations as well,
becausc a jury trial is typically the end game of
any claim or lawsuit,

Sometimes, a number of individuals and
businesses are named in a lawsuit. Ultimately,
percentages of blame will be assigned to everyone
the jury finds responsible — somertimes the
allocation is 0. Examples of potenrial parties in a
lawsuit would be the plaintiff, driver or employee,
employer, owner of truck, the person or busingcss
that loaded the truck, the business or person that
maintains the truck, or anyone else who might
have some responsibility (no matter how remote)
for the crash. The Appendix (page 34) is an
example of a verdict form that jurors complete.

The jury assigns a percentage of fault to each
party involved in a crash and they decide the
amount of damages. After that, it's simply a
mathematical computation. By way of example,
let’s say that a jury finds thar damages to be
$1,000,000 and chat the plaintiff should be
assessed 25 percent of the fault for the crash —
the plaintiff would recover $750,000. Each
defendant is only responsible for his or her
percentage of the total amount of the damages.

This all sounds confusing and it is — juries
struggle with this concepr. This is one of many
reasons why so many cases sertle before trial. In a
case with serious injuries and damages, all parties
are nervous to leave these complicated calculations
in the hands of strangers who have probably
never heard of, thought about, and may not fully
understand the concept of comparative fault.
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Generally, if a plaintift’s percentage
of fault is greater than the fault of all
the other partics, the plainuft will be
barred from recovering any damages.
In other words, if the jury determines
that the plaintiff was more responsible
than anyone else for causing the
crash, then the plaintiff cannot recover
any damages from the defendants.

Judgments

Verdicts vary according to the facts of the case
and the jury deciding the case. Lawyers often
cannot predict what a jury will do with a case.
After deliberating, a jury may award no moncy.
In another case with identical facts, it may award
millions of dollars to the plainciff.

Indiana law does provide guidelines on how
much certain verdicts can be. For example, the
law limits recovery tor wrongful death of an adule
with no dependents to the amount necessary to
pay for medical, funeral, and administrative
expenses, plus $300,000. Tf a young married man
with children is killed in a crash, there are no

limits on how much the family can be compensared
if the defendant is found to be ar fault. The
Indiana General Assembly makes these laws.
When a judgment is entered against you, the
plaintiff generally has 10 years to enforce it. If
you have the appropriate insurance coverage, then
your insurance company will pay and satisly the
judgment according to the limits of your policy.
If the judgment is not fully paid after the insurance
company pays its portion, then a lien can be
placed on any real property owned by the
defendant in the county where it was recorded.
Judgments also accrue interest at the statutory




rate, which is currently 8 percent. 1f you are unable
to pay a judgment, it remains as an uncollecred
claim. The plaintiff can collect the judgment from
a sale of your property or by garnishing your income,
If you inherit some money, the holder of the
judgment could ask for payment. The judgment
holder can also obrain a court order freezing and
then seizing money in your bank account.

Regardless of which party succeeds, each party
in a negligence action must pay its own attorney’s
fees. Even if the plaintiff does not recover any
damages, the plaintiff is only responsible for
paying your attorney’s fees if a judge determines
thart the claims against you were frivolous or
without any reasonable legal basis — which is
very rare. While your insurance company will
typically cover the cost of providing your legal
defensc, you still must pay the fees of any attorney
vou personally hired to monitor the case.

Appealing Verdicts

If eicher party disagrees with the outcome of a
trial, that party has the right to take the casc o

the Indiana Court of Appeals. An appeal can only

succeed if the judge at the trial court level made

a legal error. If the plaintiff was awarded damages,
he or she can still collect on the judgment unless
you file an appeal bond with the court to prevent
enforcement of the judgment pending the outcome
of the appeal. This process may last a year or
more, and may force the case to go to trial again.
It can also be very costly.

The Tndiana Court of Appeals will review the
transcript and exhibits and hear arguments as to
any alleged mistakes made by the trial court. If it
is determined that the trial court made an error
or that some type of misconduct took place, the
court of appeals can reverse the trial court’s
determination. This may result in having to
conduct the entire trial over again. Tt should be
noted that the court of appeals is not empowered
to second guess conclusions that were made by
the jury as long as there was some evidence,
however weak, to support their conclusion.

Ihree court of
appeals judges
listen to arguments
presented by the
plaintiff’s and
defendant's
dttorneys about
alleged mistakes
miide by the lower
CIrCuit court.

If a party does not like a court of appeals
decision, that party may have the right to petition
the Indiana Supreme Court to review the case.
There is no automatic right to have the Indiana
Supreme Court review your casc. Instead, 2 party
must petition the court to have the case reviewed.
The Indiana Supreme Court only takes a limited
number of cases per year. If the Indiana Supreme
Clourt does not take your case, the determination
made by the court of appeals becomes final.



Conclusion

Pictures may fade over time, but memories of serfons crashes never do,
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Growers opcrate businesses that require
scrious and credible investments, Farming
is no longer a profession that you can quickly
start back up if you lose everything in a
lawsuit. If everything went away tomorrow,
you would not be able to start from scrarch
nearly as casily as the previous generation
could have. Growers have t be mindful of
how farming and the risks farmers face are
different today than they were in years past.

Farmers are among the most legally
underrepresented group of businesspeople.
They often have a general aversion to hiring
and paying lawyers. The fact is that lawyers
and other professionals can provide invaluable
advice that can enable your business and
family to succeed in a comperitive world.

Today’s farmers need as much, if not more,
legal advice than other entrepreneurs working
in busincsses of similar size and capital. Legal
advice on the front end is usually much less
cxpensive and less painful than legal advice
on the back cnd.

If you end up being at faulr for a crash
that involved scrious injuries, you stand
to lose your investment in your farm, land,
and equipment — everything you worked a
lifetime tor. Why run the risk losing the fruits
of all that hard work? Jusr as you might have
wellness visits with your doctor, establish a
relationship with a lawyer before you ever
need legal assistance. Seck legal advice
before you have a problem so you can
insulate yourself and your assets from
potential liability.
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This is a sample of a form given to juries to assign percentages of fault in a lawsuit.

Verdict Instruction

The Court is submitting to you forms of possible verdicts you may return in this case.
When you have reached your verdict, the foreperson should complete, sign, and darte the verdict form.
Bring all verdict forms with you when you return to court.

Lo A
Step 1.

If you find that the Defendant, Farmer Jones, is not at fault, or that the Plaintiff, Nancy Driver, alleged
injuries and damages were not proximately caused by the Defendant, you should proceed to Verdict
Form “A,” and the form of your verdict should be as follows:

“We, the Jury, find that the Defendant, Farmer Jones, was not at fault; or thar the Plaindiff, Nancy
Driver, fault exceeds 50% of the total fault; or that the Defendant’s fault was not a proximare
causc of the Plaintiff’s injuries and damages. Therefore, we find for the Defendant and against the
Plaintift.”

However, if you find that the Defendant was ar fault, move to Step 2.

e e e e T R S s e e

Step 2.

If you find the Defendant was at fault, you should assign faulr as follows:

Percentage of fault assigned tw Plainatt, Nancy Driver %
Percentage of fault assigned to Defendant, Farmer Jones %
= 100%

Fi

1f the percentage of fault you assigned to the Plaintiff was more than fifty percent (50%) of the rotal
faulr that proximately caused the Plaintiffs injuries, you should proceed o Verdicr Form “A,” and the
form of your verdict should be:

“We, the Jury, find that the Defendant, Farmer Jones, was not at fault; or thac the Plaindiff, Nancy
Driver, fault exceeds 50% of the total fault; or that the Defendant’s fault was not a proximare
cause of the Plaintiff’s injuries and damages. Therefore, we find for the Defendant and against the
Plaintiff on the Plaintift’s Complaint.”

Step 3.

If the percentage of fault you assigned to the Plaintiff in Step 2 was fifty percent (30%) or less of the
total fault that proximately caused the Plaintiff’s injuries, and you assigned any percentage of fault to
the Defendant, you are to find the Defendant liable to the Plaindiff. You must determine the Plaintiff’s
total damages, and mulciply the Plaintiff’s total damages by the Defendant’s percentage of fault to arrive
at your verdict. You should proceed to Verdict Form “B,” and the form of your verdict should be:



“We, the Jury, find for the Plaintiff and we assess the percentages of faulr as follows:
Plaintiff, Nancy Driver %
Defendant, Farmer Jones 0

TOTAL: = 100%

We further find that the total amount of damages which the Plaintift is entitled to recover,
disregarding fault, is the sum of $

We, the Jury, now find for the Plaintiff, and against the Defendant, in the sum of:
Total Damages 3

Defendant’s Percentage of Fault  x %%

Plaintff’s Verdict Amount =%

VERDICT FORM “A” (VERDICT FOR DEFENDANT)

“We, the Jury, find that the Defendant, Farmer Jones, was not at fault; or thar the Plaintiff, Nancy Driver,
fault exceeds fifty percent (30%) of the toral fault; or thar the Defendant’s fault was not a proximate cause
of the Plaintiff’s injuries and damages. Therefore, we find for the Defendant and against the Plaintiff”

Dared: =
Foreperson

PR LR R L e
VERDICT FORM “B” (VERDICT FOR PLAINTIFF)

“We, the Jury, find for the Plaintiff and we assess the percentages of faule as follows:

Plaintiff, Nancy Driver %
Defendant, Farmer Jones %
TOTAL: = 100%

We further find that the total amount of damages which the Plaintiff is entitled to recover, disregarding
fault, is the sum of $

We, the Jury, now find for the Plaintiff, and against the Defendant, in the sum of:
Total Damages $
Defendant’s Percentage of Fault  x %
Plainaift's Verdict Amount = :

Dated:

Foreperson
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