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EASEMENT AGREEMENT

THIS EASEMENT AGREEMENT (hereinafter referred to as this "Agreement”), made
and entered into as of the 20th day of September, 1993, by and between T. MICHAEL &
ASSOCIATES LTD., a Colorado limited partnership (hereinafier referred to as “Shane") and
WINDY HILL PARTNERS, LTD., an Alabama limited partnership (hereinafter referred to as

WITNESSETH

‘WHEREAS, Shane is the owner of (i) that certain parcel of land commonly known as
2365 Windy Hill Road, Marietta, Georgia, and more particularly described on Exhibit "A"
attached hereto and by this reference made a part hereof (hereinafter referred to as the "Shane
Property"); '

WHEREAS, Windy Hill is the owner of that certain parcel of land commonly known as
the Windy Hill Village Apartments at 240{ Windy Hill Road, Marietta, Georgia, adjacent to the
Shane Property, and more particularly described on Exhibit *B* attached hereto and by this
reference made a part hereof (hereinafter referred to as the "Apartment Property”);

WHEREAS, Windy Hill desires to establish a perpetual parking easement, for the benefit
of the Shane Property, on that portion of the Apartment Property constituting approximately
0.964 acres fronting on Amsterdam Avenue and being more particularly described on Exhibig
2C" attached hereto and by this reference made a part hereof (hereinafter referred to as the
"Parking Basement Tract"), as more panticularly shown on the survey plat of Windy Hill Village
prepared by Planners and Engineers Collaborative, dated January 16, 1979, last revised
September 16, 1993 (the "Plat*), a copy of the relevant portion of said survey being attached
hereto as Exhibit "D" and by this reference made a part hereof;

WHEREAS, Windy Hill furthermore desires to establish a temporary grading and
landscaping easement, for the benefit of the Shane Property, on that portion of the Apartment
Property being bounded on the north by the Parking Easement Tract, on the east by Amsterdam
Avenue, on the south by Windy Hill Road and on the west by property now or formerly owned
by Windy Hill Associates, Lid., as more particularly shown on the Plat (hereinafter referred to
as the "Landscaping Easement Tract");
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WHEREAS, Shane furthermore desires to establish a perpetual sidewalk encroachment
easement, for the benefit of the Windy Hill Property, on that portion of the Shane Property
designated on the Plat as a "Sidewalk Encroachment" and extending into the Shane Property by
no more than 4.3 feet from the northwest comer of the Shane Property (bereinafter referred 10
as the "Sidewalk Easement Tract");

WHEREAS, Shane and Windy Hill furthermore desire to establish mutual rights of
~ pedestrian and vehicular ingress and egress on, over and across that certain private drive known
as Amsterdam Avenue located along the western boundary of the Shane Property and extending
from Windy Hill Road to the northern land lot line of Land Lot 804, as more particularly shown
on the Plat (hereinafter referred to as the "Common Driveway"); and

WHEREAS, the Parties wish to provide for the continued maintenance of the Parking
Easement Tract, the Landscaping Easement Tract, the Sidewalk Easement Tract and the
Common Driveway.

NOW, THEREFORE, for and in consideration of the foregoing, the sum of Two
Hundred Twenty-Five Thousand and No/100 Dollars ($225,000.00) paid by Shane to Windy
Hill, the mutual promises herein contained, and other valuable considerations, the receipt and
sufficiency whereof are hereby acknowledged, Shane and Windy Hill hereby agree as follows:

1. Parking Easement.
_ 1.1 Grant of Parking Easement. Windy Hill, as owner of the Parking

Easement Tract, hereby grants, creates and conveys to Shane a perpetual non-exclusive easement
for parking and for vehicular and pedestrian access, ingress and egrass on, over and across the
Parking Easement Tract.

1.2 Rescrvation of Rights. Subject to Section 1.5 herein, Windy Hill hereby
expressly reserves all rights and privileges incident to the ownership of the fee simple estate of

the Parking Easement Tract which are not inconsistent with the rights and privileges herein
granted.

1.3 Shane Sign. Shane shall have the right to install and maintain one sign (the
"Shane Sign") at the curb cut entrance to the Parking Easement Tract along Amsterdam Avenue
for the purpose of identifying the parking area on the Parking Easement Tract as a parking lot
for the business or businesses located on the Shane Property, provided that the Shane Sign does
not interfere either with any sign or signs presently maintained by Windy Hill for the purpose
of adventising or identifying the apartments located on the Apartment Property or with the right
of Windy Hill to maintain such signs. The size and style of the Shane Sign shall be subject 10
the approval of Windy Hill, which approval shall not be unreasonably withheld or delayed.
Shane shall have the right to include on the Shane Sign the logo and colors generally used by
Shane in its signs identifying the business located on the Shane Property.
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1.4 Windy Hill Sign. Windy Hill shall have the right to remove and/or replace
within the Landscaping Basement Tract its sign presently located in the Landscaping Easement
Tract, provided that Windy Hill’s signage does not block Shane's signage or restrict Shane's
right to park on the Parking Basement Tract. Windy Hill shall furthermore have the right to
install and maintain on the Parking Fasement Tract a sign advertising or identifying the
apartments located on the Apartment Property. Such sign shall be affixed to or adjacent to the
retaining wall to be constructed by Shane along the southern portion of the Easement Tract, and
the exact location and size of such sign shall be subject to the approval of Shane, which approval
shall not be unreasonably withheld or delayed.

L5 icti ing. Windy IIill's right o park on the Paiking
Ezeement Traci shiall be limited to automobile parking by residents of Windy Hill, and the
following vehicles may not be parked on the Parking Eascment Tract: (i) boats: (ii) moving
trucks, (i) commercial or business vehicles: (ivy mobiie homes; (v) abandoned vehicles: (vi)
irailers; (vii) motorcyeles and oiher two-wheeled vehicles; (viii) vehiclec heing repaired; {ix)

yeilicles belonging to or used by maintenancs, repair or other service personael; and (x) vehicles
belongiig to-or nsed hy construction personnei,  Shane's right to enforee the aforecaid

restrictions shall include ific tighi iv iow or remove any such vehicle.

2, Commen Driveway Easement.

2.1  Mutual Grant of Driveway Easement. Windy Hill, as owner of the
Apartment Property, hereby grants, creates and conveys to Shane (i) a perpetual, non-exclusive
easement for vehicular and pedestrian access, ingress and egress on, over and across the portion
of the Common Driveway located on the Apartment Property, and (if) a perpetual, non-exclusive
easement to install and maintain utilities for electricity and water serving the Parking Easement
Tract and the Landscaping Easement Tract under the portion of the Common Driveway located
on the Apartment Property, Shane, as owner of the Shane Property, hereby grants, creates and
conveys to Windy Hill a perpetual, non-exclusive easement for vehicular and pedestrian access,
ingress and egress on, over and across the portion of the Common Driveway located on the
Shane Property.

2.2 i ights. Windy Hill and Shane each hereby expressly
reserve all rights and privileges incident to the ownership of the fee simple estate of such
portions of the Common Driveway as are owned by Windy Hill or Shane, respectively, which
are not inconsistent with the rights and privileges herein granted, provided that neither Party
shall in any way block, impede or disturb the other Party’s rights of ingress and egress on, over
and across the Common Driveway.

2.3 Crosswalk; Safety Signs. The pedestrian access easemeant granted to Shane
across the Common Driveway shall be limited to a single crosswalk across the Common
Driveway. Shane shall paint such crosswalk on the Common Driveway and shall have the right
to pave the southemmost portion of one traffic island in the Common Driveway in order to
create a continuous paved crosswalk. To the extent required by such paving on the traffic
island, Shane shall relocate any seasonal landscaping disturbed by the paving to a location on
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the northern side of the crosswalk where it crosses the traffic island. Shane shall furthermore
have the right to install and maintain on the Common Driveway traffic safety signs regarding
such crosswalk. The size, style and location of such traffic signs shall be subject to the approval
of Windy Hill, which approval shall not be unreasonably withheld or delayed.

3; Landscaping Easement.

3.1 i - Windy Hill, as owner of the Windy Hill
Property, hereby grants, creates and conveys to Shane a temporary, non-exclusive easement (the
"Landscaping Easement") for the purposes of grading, landscaping and maintenance on, over
and across the Landscaping Easement Tract in accordance with the "Landscaping Plans", as
defined in Section 5.2 herein. The Landscaping Easement shall continue until such time as it
is terminated by Windy Hill pursuant to Section 6.1 herein.

3.2 Reservation of Rights. Windy Hill hereby expressly reserves all rights and
privileges incident to the ownership of the fee simple estate of the Landscaping Basement Tract
which are not inconsistent with the rights and privileges herein granted,

4. Sidewalk Encroachment Easement.

4.1 . Shane, as owner of the Shane Property,
hereby grants, creates and conveys to Windy Hill a perpetual, non-exclusive easement for the
encroachment of an existing sidewalk and for pedestrian access, ingress and egress on, over and
across the Sidewalk Easement Tract.

4.2 Reservation of Rights. Shane hereby expressly reserves all rights and
privileges incident to the ownership of the fee simple estate of the of the Sidewalk Easement
Tract which are not inconsistent with the rights and privileges herein granted.

5 ion: intengn

5.1 ion i n i nt Tract.
Shane shall have the right to construct, at Shane’s expense, on the Parking Easement Tract a
paved parking area together with any lighting and drainage facilities, steps and refaining wall
necded for such paved parking or for access across such tract. Such parking area shall be
connected to the Common Driveway by one curb cut to permit vehicular traffic from the
Common Driveway into the Parking Easement Tract. Shane shall have the right to make
grading and landscaping improvements on the Parking Easement Tract in accordance with the
"Landscaping Plans", as defined in Section 5.2 herein. Until such time as the Landscaping
Eascment has been terminated pursuant to Section 6.1 herein, Shane shall have the right to make
grading and landscaping improvements on the Landscaping Easement Tract in accordance with
the Landscaping Plans. Landscaping improvements on both such tracts shall be irrigated by a
sprinkler system to be installed by Shane, with water to be supplied from water lines metered
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on the Shane Property, Shane shall pay all utility costs associated with water and electricity
service to the Parking Basement Tract and, until such time as the Landscaping Easement has
been terminated pursuant to Section 6, 1 herein, with water service to the Landscaping Basement
Tract.

5.2 i . Windy Hiil acknowledges and agrees that the Site
Plan, dated July 7, 1993, and the Final Planting Plan and Final Planting Schedule, dated August
18, 1993, prepared by Reece, Hoopes & Fincher for Shane Co. (collectively, the “Landscaping
Plans™), have been approved by Windy Hill as the plans for grading and landscaping
improvements by Shane on the Parking Easement Tract and the Landscaping Easement Tract.
Shane hereby agrees that the retaining wall shall have a brick outer side which substantially
matches the brick on the apartments on the Apartment Property or is otherwise mutually

Landscaping Easement is terminated by Windy Hill pursuant to Section 6.1 herein, Shane shall

to Section 6.1 herein, Windy Hill shall thereafter be responsible, at its expense, for maintaining
in good condition and repair any landscaping on the Landscaping Easement Tract, and Shane
shall have no responsibility for such maintenance. No plants or other landscaping on the
Landscaping Easement Tract shall exceed 48 inches in height (the "Height Restriction"). It is
the intent of the parties that the landscaping on the Landscaping Basement Tract should provide
an aesthetically appealing partial visual shield of the parking area on the Parking Easement Tract
without violating the Height Restriction.

55 inten, jvi . Windy Hill shall be responsible, at
its expense, for maintaining the Common Driveway in good condition and repair, and Shane
shall have no responsibility for such maintenance. Such maintenance shall include: (i) keeping
the Common Driveway free of any obstructions at all times, except in the event of emergencies:
(ii) removing trash and debris; and (iii) resurfacing, repairing and replacement of surfaces,
traffic signs and other markings. Shane shall be responsible, at its expense, for maintaining any
utility lines installed by Shane under the Common Driveway, and Windy Hill shall have no

responsibility for such maintenance,
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5.6 Maintenance of Sidewalk Easement Tract. Windy Hill shall be
responsible, at its expense, for maintaining in good condition and repair the sidewalk located on
the Sidewalk Basement Tract, and Shane shall have no responsibility for such maintenance.

5.7 Supplemental Landscaping. Windy Hill shall have the right, at its option
from time to time, to supplement the landscaping on the Parking Easement Tract and the
Landscaping Easement Tract with additional landscaping which does not violate the Height
Restriction. Shane shall maintain such supplemental landscaping in accordance with Sections
5.3 and 5.4 hereinabove; provided, however, that, to the extent such supplemental landscaping
requires non-routine or special maintenance, Windy Hill shall be responsible for such
maintenance.

5.8  Remedy for Failure to Maintain. If Shane fails to maintain the Parking

Easement Tract or, at any time prior to the termination of the Landscaping Easement, the
Landscaping Basement Tract in accordance with the provisions of this Agreement, Windy Hill
shall have the right, upon ten (10) days' written notice to Shane, to enter upon said tract or
tracts and perform such maintenance, and Shane shall reimburse Windy Hill for any such
maintenance expenses incurred by Windy Hill. If Windy Hill fails to maintain the Common
Driveway, the Sidewalk Easement Tract or, at any time after the termination of the Landscaping
Basement, the Landscaping Easement Tract in accordance with the provision of this Agreement,
Shane shall have the right, upon ten (10) days' written notice to Windy Hill, to enter upon said
tract or tracts and perform such maintenance, and Windy Hill shall reimburse Shane for any
such maintenance expenses incurred by Shane.

5.9  No Liens. Windy Hill shall indemnify and hold Shane harmless against
(i) any Liens filed against any portion of the Shane Property for maintenance work performed
thereon by Windy Hill in accordance herewith, and (i) any injury, loss or damage to persons
or property resulting from such work. Shane shall indemnify and hold Windy Hill harmless
against (i) any liens filed against any portion of the Apartment Property for construction or
maintenance work performed thereon by Shane in accordance herewith, and (ii) any injury, loss
or damage to persons or property resulting from such work.

5.10 Taxesand Assessments. Except as provided hereinbelow, Windy Hill shall
pay all taxes and assessments on the Apartment Property, including the Parking Easement Tract,
the Landscaping Easement Tract and the portion of the Common Driveway located on the
Apartment Property. Shane shall pay (i) all taxes and assessments on the Shane Property,
including the Sidewalk Easement Tract and the portion of the Common Driveway located on the
Shane Property, (ii) any special taxes specifically levied on the parking easement granted on the
Parking Easement Tract, and (iii) any increase in the ad valorem taxes on the Parking Easement
Tract, to the extent that such increase is attributable to the change in use of such tract.
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5.11  Relocation of Utility Lines. In the event that Shane requests that Georgia
Power Company relocate its utility lines crossing the Parking Easement Tract and the
Landscaping Easement Tract to another location within the Parking Easement Tract and the
Landscaping Easement Tract, Windy Hill shall cooperate in good faith with Shane in approving
such relocation, to the extent that the approval of Windy Hill may be required,

6. Termination of Landscaping Easement.

6.1  Termination of Easerment. Windy Hill shall have the right to terminate the
Landscaping Easement upon thirty (30) days’ written notice to Shane. If Windy Hill terminates
the Landscaping Easement, (i) Windy Hill shall thereafter be responsible for maintaining the
Landscaping Easement Tract in accordance with Section 5.4 herein, and Shane shall have no
further responsibility for such maintenance; and (ii) Windy Hill shall have the right, at its
expense, to change the grading and landscaping of the Landscaping Easement Tract, provided,
however, that (i) the Height Restriction shall continue to apply to the landscaping on such tract,
and (ii) Shane shall have the right to approve any changes in the landscaping, grading or
drainage of the Landscaping Easement Tract which alter or hinder Shane’s use of the Parking
Easement Tract in any material way or which have a material adverse effect on the drainage of
the Parking Easement Tract. Shane's approval shall not be unreasonably withheld or delayed.

7. Title.

7.1 Apartment Property. Windy Hill hereby represents and warrants to Shane
that (i) the Parking Basement Tract, the Landscaping Easement Tract and the portion of the
Common Driveway located on the Apartment Property are owned by Windy Hill and are free
and clear of all liens, encumbrances, easements and restrictions, except as set forth on Exhibit
“E” attached hereto and by this reference made a part hereof; and (ii) Windy Hill has obtained
any necessary consents from SouthTrust Bank of Alabama, National Association, and from the
general and limited partners of Windy Hill for the granting by Windy Hill of the ecasements
contained herein, Windy Hill makes no warranty herein regarding any other governmental
authorizations, permits or third party consents (except as hereinabove stated) which may be
nieeded by Shane to use the easements granted herein for Shane's desired use, and Shane shall
be responsible for obtaining any such other authorizations, permits or consents.

7.2 Shane Property. Shane hereby represents and warrants to Windy Hill that
(i) the Sidewalk Easement Tract and the portion of the Common Driveway located on the Shane
Property are owned by Shane and is free and clear of all liens, encumbrances, easements and
restrictions, except as set forth on Exhibit "F" attached hereto and by this reference made a part
hereof; and (ii) Shane has obtained any necessary consents from NationsBank of Georgia, N.A.
and from the general and limited partners of Shane for the granting by Shane of the easements
contained herein.
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8. Miscellaneous Provisions.

8.1  Grants and Agreements. The Parties hereby declare that this Agreement,
and all of the provisions contained herein and all of the rights, easements and obligations
hereunder, shall be and constitute covenants running with the fee simple estate of the Shane
Property and the Apartment Property. The grants of easements, rights and privileges in this
Agreement are independent of any contractual agreements undertaken by the Parties in this
Agreement and a breach by either Party of any such contractual agreements shall not cause or
result in a forfeiture or reversion of the easements, rights and privileges granted in this

Agreement.

8.2  Benefitted Parties. Each of the easements herein granted shall be
interpreted to permit usage of such easement by (i) the Party to whom such easement is granted,
(ii) the legal representatives, successors and assigns of such Party, and (iii) any customers,
tenants and invitees of such Party. Use of the Parking Basement Tract shall be restricted to the
purpose of parking while patronizing the business located on the Shane Property.

8.3  Recording and Filing. A counterpart of this Agreement shall be recorded
in the Office of the Clerk of the Superior Court of the County of Cobb, State of Georgia, or in
such other office as may at the time be provided by law as the proper place for recordation
thereof.

8.4 Pror Driveway Easement. The mutual grants of easements herein over

and across the Common Driveway are intended to supersede and replace any prior easement
(including the easement contained in that certain Grant of Easement, dated April 24, 1973, from
North by Northwest, Inc. to James L. Steenhuis, Jr., recorded at Deed Book 1417, Page 332,
Cobb County, Georgia records) for (i) the use by the owner of the Apartment Property of the
portion of the Common Driveway located on the Shane Property; or (ii) the use by the owner
of the Shane Property of the portion of the Common Driveway located on the Apartment
Property,

8.5  Notices. Each notice to either Party concemning the subject matter of this
Agreement shal] be in writing and shall be deemed to have been properly given or served by the
deposit of such with the United States Postal Service, or any official successor thereto,
designated as registered or centified mail, retum receipt requested, bearing adequate postage and
addressed as hereinafter provided. Each notice shall be effective upon being deposited as
aforesaid and shall be deemed to have been received five (5) business days from and after such
deposit. Each notice may also be served by personal service addressed as hereinafter provided
and in such event shall be effective upon delivery. By giving to the other Party at least ten (10)
days' notice thereof, either Party shall have the right from time to time to change the address(es)
thereof and to specify as the address(es) thereof any other address(es) within the United States
of America. Notices shall be addressed as provided in Subsections 8.5.1 and 8.5.2.
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8.5.1 To Shane. Each notice to Shane shall be addressed as follows:

T. Michael & Associates Ltd.

c/o Western Stone & Metal Corp.
9200 East Mineral Avenue

Suite 200

Englewood, Colorado 80112-3414
Attn: Mr. Thomas M. Shane

8.5.2 To Windy Hill. Each notice to Windy Hill shall be addressed as follows:

Windy Hill Partners, Ltd.
2100 Riverchase Center
Suite 109

Birmingham, Alabama 35244
Attn: Mr. Ingram Tynes

8.5.3 To Mortgagees. A copy of each notice to either Party shall also be given
to the holders of the first priority mortgages on the Windy Hill Property
and the Shane Property. Windy Hill shall provide Shane with the mailing
address for such mortgage holder with respect to the Windy Hill Property,
and Shane shall provide Windy Hill with the mailing address for such
mortgage holder with respect to the Shane Property.

8.6  Waiver. No consent or waiver, express or implied, by any Party to or of
any breach or default by any other Farty in the performance by such other Party of the
obligations thereof under this Agreement shall be deemed or construed to be a consent or waiver
to or of any other breach or default in the performance by such other Party of the same or any
other obligations of such other Party under this Agreement. Failure on the part of any Party to
complain of any act or failure to act of any other Party or to declare such other Party in default,
irrespective of how long such failure continues, shall not constitute a waiver of such Panty of
the rights thereof under this Agreement.

8.7  Severbility. If any provision of this Agreement or the application thereof
to any entity or circumstances shall be invalid or unenforceable to any extent, the remainder of
this Agreement and the application of such provisions to any other entity or circumstance shall
not be affected thereby and shall be enforced to the greatest extent permitted by law,
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fumnish promptly a written statement (in recordable form, if requested) on the status of any
matter pertaining to this Agreement to the best of the knowledge and belief of the Party making
such statement.

89  Amepdment. Neither this Agreement nor any provision hereof may be
changed, waived, discharged or terminated orally, but only by an instrument in writing signed
by the Party against whom enforcement of the change, waiver, discharge or termination is
sought.

8.10  Terminology. Al personal pronouns used in this Agreement, whether used
in the masculine, feminine or neuter gender, shall include all other genders; the singular shall
include the plural; and the plural shall include the singular. Titles of Articles and Sections of this
Agreement are for convenience only, and neither limit nor amplify the provisions of this
Agreement, and all references in this Agreement to Articles, Sections or Subsections thereof
shall refer to the corresponding Article, Section or Subsection of this Apgreement unless specific
reference is made to the articles, sections or subdivisions of another document or instrument.

8.11 Counterparts. This Agreement may be executed in any number of
counterparts, each of which shall be deemed to be an original and all of which together shall
comprise but a single instrument.

8.12  Binding Agreement. The provisions of this Agreement shall apply to,
inure to the benefit of and bind the Parties and the respective successors and assigns thereof,
including, without limitation, any mortgagee acquiring an interest in any portion of the Shane
Property or the Apartment Property by reason of foreclosure, deed or assignment in lieu of
foreclosure or purchase at foreclosure sale; but any such mortgagee shall not incur or be
required to assume any obligation under this Agreement unless and until such mortgagee has so
acquired an interest in any portion of the Shane Property or the Apartment Property, and then
only such as may arise by operation of law by reason or privity of estate as limited by the
provisions of this Agreement. Subject to the above, whenever in this Agreement a reference to
any Party is made, such reference shall be deesmed to include a reference to the heirs, executors,
legal representatives, successors and assigns of such Party.

8.13 Interpretation. No provision of this Agreement shall be construed against
or interpreted to the disadvantage of any Party by any court or other governmental or judicial
authority by reason of such Party having or being deemed to have structured or dictated such
provision.

8.14 Governing Law. This Agreement and the obligations of the Parties
hereunder shall be interpreted, construed and enforced in accordance with the laws of the State
of Georgia,

8.15 ionshi ies. No express or implied term, provision or
condition of this Agreement shall be deemed to constirute the Parties as partners or joint
venturers.
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8.16 Apbitration. Any dispute under this Agreement shall be settled by

arbitration,  Such arbitration proceedings shall be conducted according to the following
procedure:

8.16.1 A Party shall notify the other Party in writing of the exact matter
in dispute and of the name of the arbitrator appointed by the Party giving such notice.
Within ten (10) days after receipt of such notice, the Party so receiving it shall, in
writing, notify the other Party of an arbitrator appointed by it. Within thirty (30) days
after the appointment of the second arbitrator, the arbitrators so appointed shall determine
the matter in dispute, or failing so to determine the matter in dispute or agree upon a
third arbitrator within thirty (30) days after the appointment of the second arbitrator, then
both Parties or either of them shall immediately, by petition to the American Arbitration
Association, or its successor, request the appointment of five (5) persons, each of whom
shall be qualified to serve as a third arbitrator, and none of whom shall have any interest
in or be in any way affiliated with or related to either Party as a stockholder, officer,
employee or agent of any Party, or a relative of any such person. From the five (&)
persons thus appointed, each Party shall, within fifteen (15) days after such appointment,
alternately strike two names each, the Party who initiated the arbitration striking one
first. The remaining person shall act as the third arbitrator, If either Party shall fail or
refuse to appoint an arbitrator within the time provided, then the other Party shall
petition the American Arbitration Association, or its successor, to appoint an arbitrator
for the Party so failing or refusing and any arbitrator so appointed shall be considered
as having been appointed by the Party so failing or refusing to appoint an arbitrator. If
cither Party shall fail or refuse within the time provided to strike from the list of the five
(5) persons appainted by the court as set forth above, the other Party shall proceed to
select the third arbitrator from said list.

8.16.2 After a third arbitrator has been appointed as provided above, the
arbitrators shall hold such mectings as any Party may reasonably request and at such
meetings hear and consider any evidence which a Party desires to present. Within thirty
(30) days after the appointment of the third arbitrator, the arbitrators, or any two thereof,
shall make their determinations.

8.16.3 AIll determinations made by the arbitrators shall be in writing,
signed by at least two arbitrators. Such written determinations shall be in all respects
final. No Party shall have any right to appeal therefrom to the courts or otherwise, and
judgment upon the determination may be entered in any court of competent jurisdiction.

8.16.4 Each party shall pay the fees and expenses of the arbitrator
appointed by it. The fees and expenses of the third arbitrator shall be divided equally
between the Parties. Any fees and expenses charged by the American Arbitration
Association shall be divided equally between the Parties.
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8.16.5 All arbitrators shall be chosen from a class of disinterested experts
qualified by education, training and/or experience to resolve the particular issue in
dispute in an informed and efficient manner.

8.16.6 In the event the American Arbitration Association, or its
successor, is requested to designate an arbitrator or arbitrators as aforesaid, and declines
to do so, then the entire issue to be arbitrated may be submitted by either Party to the
American Arbitration Association, or its successor, for binding arbitration.

8.17 Indemnification. Shane hereby agrees to indemnify, defend and hold
harmless Windy Hill from and against any and all claims, expenses, costs, damages, losses and
liabilities (including reasonable attorneys’ fees) that may be, at any time hereafter, asserted
against Windy Hill or the Apartment Property with respect to injuries suffered within the
Apartment Property by any agent, employee, customer, tenant or invitee of Shane while using
the easements granted herein by Windy Hill, except to the extent such injuries are attributable
to the gross negligence or willful misconduct of Windy Hill or Windy Hill’s agents or
employces. Windy Hill hereby agrees to indemnify, defend and hold harmless Shane from and
against any and all claims, expenses, costs, damages, losses and liabilities (including reasonable
attorneys” fees) that may be, at any time hereafter, asserted against Shane or the Shane Property
with respect to injuries suffered within the Shane Property by any agent, employee, customer,
tenant or invitee of Windy Hill while using the easements granted herein by Shane, except to
the extent such injuries are attributable to the gross negligence or willful misconduct of Shane
or Shane's agents or employees.

8.17 Insurance. Shane shall maintain liability insurance with respect to Shane’s
interest in the Parking Easement Tract, the Common Driveway and the Landscaping Easement

Tract and shall supply Windy Hill with proof of such insurance upon request. Such insurance
shall name Windy Hill and its mortgagee as additional insured parties.

|signatures are on following page]
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IN WITNESS WHEREOF, Shane and Wing Hill i
Agreement under seal as of the day and year first nbov: vu.rritn:nlfwe FHeTed s Basement
SHANE:
T. MICHAEL & ASSOCIATES LTD,,
a Colorado limited partnership
By: SEAL
Thomas M. Shane, : )
its sole general partner
Commission Dataiw Cormieston Emime Marh 15 1007
(NOTARIAL SEAL) =

"gnatures continued on following page|
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WINDY HILL:

WINDY HILL PARTNERS, LTD.,
an Alabama limited partnership

By:  Windy Hill Corporation,
an Alabama corporation,
its general partner

Signed, sealed and delivered in
presence of:

Ve
By: /Zﬁﬂfi’ 2. fed

i s Its:_ g4 d

4 Ao >77. (\dﬁ Attesti
ydﬁ.ry Public It
Commission Data;

My Commission o
xpf A
(NOTARIAL SEALJ @ o v, 1064 (CORPORATE SEAL)

By:  Windy Hill Investments, Ltd.,
an Alabama limited partnership,
its general partner

By:  Philip P. Mulkey, Inc.,
an Alabama corporation, COgBLHATE

its general partner
Signed, sealed and delivered in

thgpresence of:
CF“'"“;M By: /%AM
ngfficial Witnes Philip P: Zulkey, &
Its: "

£ 1]('17‘“ Xﬁ'llli({- ATest—__
Notary Public It
Commission Data: -
. MY COMMISSION EXPIRES MARCH 4, 1585
(NOTARIAL SEAL) ( RATE SEAL)
CORPORATE }
SEAL
Fi\PUBL\MCALISDBAREA L\S%077,6/08-30-93/3: 3 5pm u’] 6 I 8 PG 0 0 h s
-~ -
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[NationsBank}

The undersigned, being the holder of a security interest in the Shane Property pursuant
to a Deed to Secure Debt recorded at Deed Book 7149, Page 315, Cobb County records (the
"Security Deed") and an Assignment of Rents and Leases recordad at Deed Book 7149, Page
326, aforesaid records (the "Assignment”), hereby consents to the grant by Shane of the
driveway easement across the Common Driveway described in Section 2.1 hereinabove and the
sidewalk encroachment easement across the S
hereinabove and hereby subordinates the lien of the Security Deed and the Assignment to the
aforesaid easements and to this Easement Agreement.

This Consent and Subordination is attached to and is a part of that certain Easement
Agreement between T, Michael & Associates Ltd. and Windy Hill Partners, Ltd., dated
September 20, 1993,

NATIONSBANK OF GEORGIA, N.A.

Signed, sealed and delivered
the presepee of:

By: M/ﬁﬂ/é@/

s\ Zicg Pdrroomor—

Witness

Lo e (f T} GATTREN Aftest
Notary Public Its: \

issi :
Commission Data Sibbany Bl Goiiiouny, Bows

Eiv Commission Expires Jan. 24, 1994

(NOTARIAL § (CORPORATE SEAL)
CORPORATE
SEAL
P:\FWL\MCALISDI\IBALUWJ'T.I BELS R mm .
&I67 %0076
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[SouthTrust Bank]

The undersigned, being the holder of a security interest in the Apartment Property
" pursuant to a Deed to Secure Debt recorded at Deed Book 7502 , Page 1463 , Cobb County
records (the “Security Deed”) and an Assignment of Rents and Leases recorded at Deed Book
7502, Page 26 , aforesaid records (the "Assignment™), hereby consents to the grant by Windy
Hill of the parking easement across the Parking Easemen! Tract described in Section 1.1
hereinabove, the driveway easement across the Common Driveway described in Section 2.1
hereinabove and the grading and landscaping easement across the Landscaping Basement Tract
described in Section 3.1 hereinabove and hereby subordinates the lien of the Security Deed and
the Assignment to the aforesaid easements and to this Easement Agreement.

This Consent and Subordination is attached to and is a part of that centain Easement

Agreement between T. Michael & Associates Ltd. and Windy Hill Partners, Ltd., dated
September Jo |, 1993,

SOUTHTRUST BANK OF ALABAMA,
NATIONAL ASSOCIATION

Signed, sealed and delivered

€ presence of; " ‘)
5%577 Kﬁ w4 ‘DL—'/ |

}Iﬂﬁfﬁcial Witness Is:_ [ ) = Fle e
Gl ool aves / >
Notary Public Its: A -

Commission Data:

Y COMMISSION EXPIRES MARCH 4, 1435
(NOTARIAL SEAL) (CORPORATE SEAL)

ol
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TRACT II:

ALL THAT TRACT OR PARCEL OF LAND lying and being in Land Lot 804 of the 17th
District, 2nd Section, Cobb County, Georgia, and being more particularly described as follows:

TO FIND THE POINT OF BEGINNING, begin at a point located at the intersection of Land
Lots 781, 782, 803 and 804, said District, Section and County; thence running South 88°02'06"
East along the northern land lot line of Land Lot 804 of said District, Section and County,
249.03 feet to an iron pin found and THE POINT OF BEGINNING; thence continuing on the
northern land lot line of Land Lot 804 of said District, Section and County South 88°02°06" east
249.79 feet to an iron pin found; thence leaving the northern land lot line of Land Lot 804 of
said District, Section and County and running South 33°11'00" West, 221.23 feet to an iron pin
set; running thence north 83°40'44" west, 224.68 feet to an iron pin set; thence running North
29°14'00" East, 193.65 feet to the POINT OF BEGINNING.

All as more particularly described and delineated in that plat of survey for T. Michael &
Associates, Ltd., a Colorado limited partnership, and Ticor Title Insurance Company of
California, dated November 16, 1990, prepared by Mayes, Sudderth & Etheridge, Inc., bearing
the seal of George T. White, Georgia Registered Land Surveyor No. 1929, Refercnce is hereby
made to said plat of survey for a more complete description.
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ALL THAT TRACT OR PARCEL OF LAND LYING AND BEING IN LAND LoTs
781, 803 AND 804 OF THE 17TH DISTRICT, 2ND SECTION, coss COUNTY,
GEORGIA, AND BEING MORE PARTICULARLY DESCRIBED AS FOLLOWS :

BEAXMNING AT AN IRON PIN FOUND AT THE LAND LOT CORNER COMNOM
TO LAND LOTS 782, 783, 802 AND 803; THENCE FOLLOWING THE LAND 1oT
LINE COMMON TO LAND LOTS 803 AND 803 S0UTH 89 DECREXS 34 MINUTES 33
SECONDS EAST A DISTANCE OF 1,116.48 FIX? TO AN IRON PIN FouwD;
THENCE LEAVING SAID LAND LOT LINE AND RINNING SOUTH Q0 DEGRRES 21
MINUTES 55 SECONDS WEST, A DISTANCE OF 1,393.38 FRET TO AN IRON PIN
FOUND; THENCE NORTH 88 DEGREES 36 HINUTES 06 sEcoNDs WEST,_ A
DISTANCE OF 20.45 FEET TO A POINT; THENCE NORTH 88 DEGREES 36
MINUTES 06 SBECONDS WEST, A DISTANCE oF 25.18% FEET TO A NAIL 8rT IN

SECONDS WEST A DISTANCK OF 169.32 FIET TO AN IRON PIN FOUND; THENCE
SOUTH 31 DEGREES 41 WINUTIS 51 SECONDS WEST, A DISTANCE OF 158,43

WAY LINE OF WINDY HILL ROAD (100~F00T RIGHT or WAY) ; TMENCE 375.88
FEET ALONG THE ARC OF A CURVE TO THE LEFT, SAID CURVE HAVING A
RADIUS Or g88.51 TEET, AND A CHORD BEARING AND DISTANCE OF NORTH 70
DEGREES 435 MINUTES 13 SECONDS WEST, 274.72 PRET TO AN IRON PIN
FOUND; THENCE LAVING SAID RICHT OF WAY LINE AND RUNNING NORTH 32
DEGREES 34 MINUTES 52 8RCONDS EAST, A DISTANCE OF 308.27 FIET TO AN
IRON PIN JOUND; THENCE NORTH 88 DEGREES 38 MINUTZS 10 SECONDS WEST,
A DISTANCE OF 249.731 FEET TO AN IRON PIN FOUND; THENCE SOUTH a8
DEGREES 47 MINUTES 40 SZCONDS WEST, A DISTANCE OF 480.92 FEET TO A
F.K. NAIL SET IN ASPHALT AT THE INTERSECTION OF THE HORTHERLY RIGHT
OF WAY LINE OF WINDY HILL ROAD; THENCE 8.90 FEET ALONG THE ARC oOF
A CURVE To THE LEFT, SAID CURVE HAVING A RADIUS OF 268.51 FEELT AND
A CHORD BEARING AND DISTARCE OF SOUTE $6 DEGREES 07 NIKUTRS 4%
SECONDS WEST, 8.90 FEET TO A POINT; THENCE BOUTH &s DEGRIES 48
MINUTES 14 STCONDS WEST A DISTANCE OF 167.79 FEET TO AN IRON PIN

CONTINUED.....
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TOGETHER WITH A 20~FOCT NON=EXCLUSIVE EASEMENT FOR ACCESS ON,
OVER, ACROSS AND UPON ALL THAT TRACT OF LAND LYING IN LAND LOT 804
OF THE 17TH DISTRICT, 2ND BECTION, COBB COUNTY, GEORGIA, AND BEING
MORE PARTICULARLY DEISCRIBED AB POLLOWS:

TO FIND THE POINT OF BEGINMING, COMMENCE AT AN IRON PIN FOUND
AT THE LAND LOT CORNIR COMMON TO LAND LOTS 781, 782, 803 AND 804;
THENCE RUNNING SOUTH 19 DEGREES 49 MINUTES 04 SECORDS WEST, A
DISTANCE OF 468,07 YEIZT TO A ¢5 RE-ROD FOUND ON THE NORTHERLY RICHT
OF WAY LINE OF WINDY HILL ROAD- (100=-FOOT RIGHT OF WAY); THENCE
RUNNING EASTZRLY AND SOUTHEASTERLY 813.55 FEET ALONG TEEX NORTHERLY
ARD NORTHEASTERLY RIGHT OF WAY LINE OF WINDY HILL ROAD TO A POINT
BEING THE POINT OF BEGINNING; FROM THZ POINT OF BBGINNING AS THUS
ESTABLISHED AND LEAVING SAID RIGHT OF WAY LINI OF WINDY HILL ROAD,
RUN NORTH 38 DEGRBES 25 MINUTES 15 SECONDS IAST A DISTANCE OF
157.93 FEET TO AN IRON PIN FOUND; TMENCRE WORTH 38 DEGREXS 332
MINUTES 13 SECONDS EAST A DISTARCE OF 552,95 FEET T0 A MAIL SIT IN
CURB; THENCE $SOUTH 885 DEGRIES 36 MINUTES 06 SECONDS EAST A DISTANCE
OF 28.18 FEET TO A POINT; THENCE SOUTH 38 DEGREES 10 HINUTES 34
SECONDS WEST, A DISTANCE OF 766.27 FEET TO A POINT ON THE
NORTHEASTERLY RIGHT OF WAY LINE OF WINDY HILL ROAD (100-PCOT RIGHT
OF WAY); THENCE ALONG EAID RIGHT OF WAY 20.12 PEET ALONG THE ARC OF
A CURVE TO THE LEFT, SAID CURVE HAVING A RADIUS OF B68.51 PEIT AND
A CHORD BEARING AND DISTANCL OF WORTE 50 DEGREES 54 MINUTES 23
SECONDS WEST, 20.12 FEXT TO THE POINT OF BEGIMNING.

TOGETHER WITH A NON-EXCLUEIVE EASEMENT FOR ACCESS ON, OVIR,
ACROS8 AND UPON ALL THAT TRACT OF LAND LYING AND BEING IN LAND LOT
804 OF THE 17TH. DISTRICT, 2ND SECTION, COEB COUNTY, GEORGIA, AKD
BEING MORE PARTICULARLY DESCRIBED AS FOLLOWS:

TO TIND THE POINT OF BRGINNING, COMMENCE AT AN IRON PIN FOUND
AT THE LAND LOT CORNER COMMON TO LAND LOTS 781, 782, 803 AND 804;
THENCE RUNNING SOUTH 19 DEGREES 49 MINUTES 04 BECONDS WIST, A
DISTANCE OF 468.07 YIET TO A #5 RE~ROD FOUND ON THE NORTHERLY RIGHT
OF WAY LINE OF WINDY KHILL ROAD (100-¥OOT RIGHT OF WAY); THENCE
FOLLOWING BAID RIGHT OF WAY LINE NORTH 85 DEGREES 48 MINUTES 14
SECONDS EAST A DISTANCE OF 167.7% FEET TO A POINT; THENCE 8.90 FEET
ALONG AN ARC OF A CURVE TO THE RIGHT, SAID CURVE HAVING A RADIUS OF
868.51 FEET AND A CHORD BEARING AND DISTANCE OF NORTH 86 DECREES 07
MINUTES 45 BECONDS EAST, 8.90 PEET TO A P.K. WAIL SET AND THE POINT
OF BRGINNING; FROM THE POINT OF BZOIMNING AS THUS ESTABLISHED AND
LEAVING SAID RIGHT OF WAY LINE, RUX NORTH 28 DEGCREES 47 MINUTES 40
SECONDS EAST, A DISTANCE OF 388.37 FEET TO A POINT; THENCE SOUTH 18
DEGREES 24 MINUTES WEST A DISTANCE OF 65.7 FEET TO A POINT; THENCE
SOUTH 23 DEGREES 82 MHINUTES WEST A DISTANGCE OF 50.2 FEET TO A
POINT; THENCE SOUTH 28 DIGREES 35 MINUTES WEST A DISTANCE OF .100.0
FEET TO A POINT; THENCE SOUTH 22 DEGRIES 52 MINUTES WEST A DISTANCE
OF 100.5 FEET TO A POINT; THENCE BOUTH 12 DEGREES 328 MINUTES WEST
A DISTANCY OF 50.0 PEET TO A POINT ON THE NORTEERLY RIGHT OF WAY
LINE OF WINDY HILL ROAD; THENCE ALONG SAID RIGMT OF WAY $2.45 FEET
ALONG AN ARC OF A CURVE TO THE LEFT, SAID CURVE HAVING A RADIUS OF
B68.51 FEET AtND A CHORD BEARING NT:TDIBTMCI OF BOUTH 88 DEGREELS 22
MI B8ICONDS WEST, 52.44 FE TO THE POINT OF BROINNING.
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EXHIBIT "C"
PARKING EASEMENT TRACT

ALL THAT TRACT OR PARCEL OF LAND lying and being in Land Lots 803 and 782 of the
I7th District, 2nd Section, Cobb County, Georgia and being more particularly described as
follows:

TO FIND THE POINT OF BEGINNING, commence at the common comner of Land Lots 781,
782, 803 and 804 of the 17th District, 2nd Section of Cobb County, Georgia (being the
northwest comer of said Land Lot 804); run thence South 19°49'04* West a distance of 104,07
fect to a point, said point being the POINT OF BEGINNING: FROM THE TRUE POINT OF
BEGINNING AS THUS ESTABLISHED,

run thence North 70°26'25" East a distance of 52.55 feet to a point;

run thence South 65°01'34" East a distance of 121.62 feet to a point on the western
right-of-way of Amsterdam Avenue;

run thence southwest along the right-of-way line of Amsterdam Avenue (and following
the curvature thereof) a distance of 49.00 feet to a point on said right-of-way line (which
arc is subtended by a chord running South 24°07°53" West a distance of 48.95 feer);

run thence along said right-of-way line South 28°24'19" West a distance of 106.08 feet
1o a point on said right-of-way line;

run thence southwest along said right-of-way line (and following the curvature thereof)
a distance of 58.46 feet to a point on said right-of-way line (which are is subtended by
a chord running South 23°54'57" West a distance of 58.40 feet);

run thence southwest along said right-of-way line South 19°36'39" West a distance of
47.46 feet to a point on said right-of-way line;

run thence South 56°20°35" West a distance of 43.46 feet to a point;
run thence North 60°37°31" West a distance of 113.94 feet 10 a point;

run thence North 19°49°04* East a distance of 253.00 feet to the POINT OF
BEGINNING,

being designated as “Proposed Parking Easement” on the Plat of survey of Windy Hill Village

prepared by Planners and Engineers Collaborative, dated January 16, 1979, last revised July 23,
1993, and containing approximately 0.964 acres.
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