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Any person may appeal an action of the Planning Division, the Cultural Heritage Commission, or the Planning Commission. This appeal
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with the type of action to be appealed to determine appropriate hearing body and filing location.
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2  APPEAL LET| REQUIREMENTS

Attach a letter that ingjides the following four items:

The specific action objected to;

The action you request the decision-making body to take;

The reason for the appeal; and

Your name, address, and telephone number (or contact person if you are representing a group).
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3 FILING FEE

Fee - Please refer to the Master Fee Schedule regarding our fees. Please make checks payable to City of Napa; we do not accept cash or
credit card payments for applications.

4 Submittal

Submit the application and the two appeal letters in PDF format to planningdepartment@cityofnapa.org The fee can be mailed or dropped
off at the counter with the Planning Division address listed at the top of this application.
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ALTA HEIGHTS NEIGHBORHOOD COALITION

April 15, 2024

Napa City Council
c/o Napa City Clerk
955 School Street
Napa, CA 94559

RE: PL23-0159

Dear Napa City Council,

First and foremost, and on behalf of the ALTA HEIGHTS NEIGHBORHOOD COALITION, we fully
support a childcare use at the former Mormon church. It would be a welcome addition to our
neighborhood. However, we cannot support the scope of this project, including the ancillary use of
both the Community Playroom and the Gymnasium/multi-use space which was incorrectly approved
by the Planning Commission likely due to a misunderstanding of the threshold required for approval
under NMC section 17.08.020. The Planning Commission also failed to fully consider CEQA and
its own zoning ordinance, both of which render its approval unlawful.

The key reference here in such section is “customarily incidental and clearly subordinate”.

There is significant case law supporting a higher threshold for use than that taken at the Planning
Commission hearing.

An “accessory use” of property under our zoning law is a use which is “customarily incidental” to its
principal or main use. The word “incidental” in this context means that the use must not be the
primary one, but one subordinate in its significance. It is not enough, however, that the use be
subordinate; it must also be attendant or concomitant. The word “customarily”, when used in the same
context, requires that the use be scrutinized to determine whether it has commonly, habitually and by
long practice been established as reasonably associated with the primary use.

The word “incidental” as employed in this definition of “accessory use” incorporates two concepts. It
means that the use must not be the primary use of the property but rather one which is subordinate
and minor in significance. We find the word “subordinate” included in the definition of the ordinance,

but “incidental,” when used to define an accessory use, must also incorporate the concept of a reasonable
relationship with the primary use. It is not enough that the use be subordinate; it must also be attendant
or concomitant. To ignore this latter aspect of “incidental” would be to permit any use which is not
primary, no matter how unrelated it is to the primary use.

The word “customarily” is also important to apply. Although it is used in this and many other
ordinances as a modifier of “incidental”, it should be applied as a separate and distinct test. Courts have
often held that use of the word “customarily” places a duty on the governing board or court to
determine whether it is usual to maintain the use in question in connection with the primary use of the



land. In examining the use in question, it is not enough to determine that it is incidental in the two
meanings of that word as discussed above. The use must be further scrutinized to determine whether
it has commonly, habitually, and by long practice been established as reasonably associated with the
primary use. As stated in 1 Rathkopf, Zoning Planning (3d Ed.), p. 23-4: “In situations where there is no
. .. specific provision in the ordinance, the question is the extent to which the principal use as a matter
of custom, carries with it an incidental use so that as a matter of law, in the absence of a complete
prohibition of the claimed incidental use in the ordinance, it will be deemed that the legislative intent
was to include it.”

We have contacted most childcare facilities in Napa, Solano, and Sonoma Counties Including La Petit
Academy, one of the largest operators in the US. Not a single operator, whether large or small, allows
outside rental of their facility. Case law has established “customarily incidental” to mean the ancillary use
must be “commonly, habitually, and by long practice reasonably associated with the primary use of the
property (childcare). It is not in this case. This leaves a finding of “customarily incidental” without
merit here. There is simply no evidence in the record that the Community Playroom and/or
Gymnasium commercial uses are customarily incidental or accessory uses to a child care
facility. Rather, these are unrelated commercial uses of the facility which are not allowed under the
applicable zoning, and for that reason should be denied.

The City has also not complied with CEQA concerning the approval of this project, or its own
zoning ordinance The City’s non-compliance includes (but is not limited to):

e CEQA Guidelines Section 15301 is inapplicable. Application of this exemption
requires “negligible or no expansion of existing or former use.” The use here is
completely different from the prior religious use of the facility. Specifically on day
care uses, Section 15301(p) states that Section 15301 would apply to “a small family
day care home.” The day care portion of the project here would serve up to 250
children and over 50 staff in a former church, and in no way could be considered “a
small family day care home.”

e The application of CEQA Guidelines Section 15332 is not supported by substantial
evidence in the record. In addition, as discussed above, the Community Playroom
and Gymnasium commercial uses are not consistent with the zoning, and so the
project does not comply with Section 15332(a).

e The conditions of approval incorporate mitigation measures from the Transportation
Impact Study, even if they are not so labeled.

e Further, CEQA Guidelines Section 15300.2 makes any categorical exemption
inapplicable. Given the project's location in close proximity to Alta Heights
Elementary School, the cumulative impacts of this project are potentially significant,
particularly concerning traffic and emergency access (Section 15300.2(b), (c)).

o The City’s decision to waive applicable parking requirements is not supported by
substantial evidence in the record, and does not comply with the requirements of
Chapter 17.54, and in particular the findings necessary for the City to approve a
variation from the parking requirements.

At a minimum, this project should be subject to a mitigated negative declaration, supported by
appropriate studies and other substantial evidence in the record, that analyze and mitigate as
needed the environmental impacts of this project.



This letter specifically incorporates by reference all oral and written comments submitted to the City
concerning this project.

We also seek operating hours to include weekdays only and not evenings. If the uses of the ancillary
buildings are only allowed as part of traditional child care, there would be no need for weekend or
evening operations nor should there be.

Additionally, the requested parking amendments were only sought to support the ancillary uses and are,
therefore, not needed for the childcare operation. These should be denied.

Subject to compliance with CEQA and zoning outlined above, if possible, we seek approval of the
project by the City Council with the determination that there be no ancillary uses of facilities. We also
seek a reduction in hours of operation, a significant reduction in the project's overall scope that would
be consistent with a family day care center and a denial of any off-property parking.

We are hopeful that the City Council will recognize that the project as approved by the Planning
Commission is significantly flawed, was approved in error and will uphold the appeal and deny
the project. If not, we are prepared to pursue our remedies in court for the City’s failure to
comply with its own zoning regulations and with CEQA.

Respectfully,
ALTA HEIGHTS NEIGHBORHOOD COALITION

Represented by:

Joan Conversano

Stephanie Hahn

Lynne Hobaugh

Thai Pham



