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CHAPTER 1

INTRODUCTION AND DEFINITIONS

I. INTRODUCTION
A, Overview

Public drainage in Minnesota lacks centralized leadership and
control. Since the repeal of the state drainage board law in 1947,
there has been no statewide regulatory authority. There is a
regulatory gap between the legislature and the counties and
watershed districts. The ultimate authority for public drainage is
generally vested in the counties, unless a drainage system is
located in and is under the authority of a watershed district
established pursuant to M.S. c¢. 103D.

The Department of Natural Resources (hereinafter "DNR") is the
state agency most closely involved with public drainage. While it
is involved, the DNR is not in a real leadership role. In this
arena, the DNR has some, but not an overwhelming amount of power.
By the proponents of public drainage, the DNR is often seen as
worried about blackbirds and cattails, standing in the way eof
turning a mosquito infested swamp into a tax revenue producing,

productive property.

Counties and the watershed districts are more or less on tHeir own
in the interpretation of the drainage law, on a case-by-case basis.
There is, therefore, a considerable lack of uniformity of
procedures among the counties and watershed districts.

Several organizations function to fill the leadership vacuum. The
watershed districts have organized the Minnesota Association of
Watershed Districts, Inc., an organization that has supported
uniformity in drainage procedures for counties and watershed
districts. The counties themselves have the Association of
Minnesota Counties ("AMC"). AMC is effective in the shaping of
public drainage policy. Because the AMC is managed by county
commissioners, many of whom are farmers, it has tended to reflect
a "pro-drainage" perspective. The Minnesota Viewers Association,
organized first in southwestern Minnesota and now statewide, has as
one of its goals to make uniform the viewing duties in public
drainage projects. .

These efforts have been beneficial and will continue to be so.
What has been lackinhg, however, is a procedural reference source of
statewide acceptance and application which might serve to make the
process uniform and to standardize public drainage procedures.
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B. Objectives of Manual
It will be the objective of this manual to:

e promote uniformity in the interpretation of what is
called the Minnesota drainage code that is now found in
M.S. ¢. 103E, and it will not be the objective to
speculate as to what the drainage code ought to say;

e inform drainage law proponents of the interaction
between the drainage code and other laws, state and
federal;

e suggest uniform procedures in implementing the drainage
code statewide; and

e provide standardized forms for use in drainage
proceedings.

The writers hope to have produced a manual in "handbook" style that
will be useful to persons who become involved in public drainage on
a regular basis, such as county commissioners, viewers, engineers,
county attorneys, county auditors, watershed district’s board of
managers and petitioners’ attorneys. It is anticipated that this
effort will reduce controversy, encourage compliance with federal
farm programs relating to wetlands, increase compliance with state
and federal laws governing protection of wetlands, enhance local
decision making regarding public drainage systems, create greater
equity in determination of damages and benefits, enhance
environmental evaluations and assessments associated with proposed
projects, and provide a greater understanding and awareness of
alternatives to achieve project objectives.

C. Methed of Presentation

Each chapter will be prefaced by an Overview section which will
summarize the current situation and point out problems to be
addressed in that chapter. Definitions relevant to that chapter
may be provided, but the main definitions section in this manual is
section II of this chapter.. There will follow, then, in each
chapter a substantive discussion of the subject matter which will
be appropriately footnoted. The appendices to each chapter may
also include forms, graphics, charts, tables, and checklists to
increase the manual’s utility to the user. (Note: Chapters 2-4 of
this manual were written by three respective subcommittees, and
thus the writing style/presentation may vary).




II.

ACRONYMS8/DEFINITIONS

Acronyms

AMC

ASCS

BW8R
CF8

COE

CRP
DNR
EPA

EQB

HEC

MSL
PCA
PWI
RIM

acs

USCA
USDA

UsaGs

Association of Minnesota Counties

Agricultural Stabilization and Conservation
Service (United States Department of
Agriculture)

MN Board of Water and Soil Resources
Cubic Feet Per Second

Army Corps of Engineers (United States
Department of Defense)

Conservation Reserve Program

MN Department of Natural Resources

United States Environmental Protection Agency
MN Environmental Quality Board

Fish and Wildlife Service (United States
Department of Interior)

Hydrologic Engineering Center (Army Corps of
Engineers)

Mean Sea Level

MN Pollution Control Agency
Protected Waters Inventory
Reinvest in Minnesota

Soil Conservation Service (United States
Department of Agriculture)

United States Code Annotated
United States Department of Agriculture

United States Geological Survey



Definitions

Affected. "Affected" means benefitted or damaged by a
drainage system or project. M.S. § 103E.005, Subd. 2.

Auditor. 1"Auditor" means the auditor of the cbunty
where the petition for a drainage project was properly
filed. M.S. § 103E.005, Subd. 3.

Benefits. "Benefits" means improvement of properties
in terms of increased value, increased production
capacity, and/or increased utility resulting from the
construction of public and private drainage systems.
These are direct benefits. Indirect benefits are
generally the furnishing of an outlet for another
drainage system. Indirect benefits are characterized
by the difficulty of measuring the economic improvement
to the land furnished by the outletting system. For an
extensive discussion of direct and indirect benefits,
see this manual, chapter 4, section IV, "Assessment of
Drainage Benefits."

Board. "Board"™ means the board of commissioners of the
county where the drainage system or project is located.
M.S. § 103E.005, Subkbd. 4.

Certiorari. "Certiorari" means a writ issued by a
court to an inferior tribunal directing a review of its
proceedings. M.S. § 606.01 et. seq.

Commissioner. "“Commissioner" means the commissioner of
natural resources. M.S. § 103E.005, Subkd. 5.

Damages. "Damages" means the diminution of value
resulting from the construction of a drainage system,
including the value of the land actually taken for an
open channel and for the permanent grass strips

bordering it, severance damages, loss of crop
production during project construction, and diminished
productivity due to increased overflow. M.S. §

103E.315, Subd. 8. For an extensive discussion of
damages, see this manual, chapter 4, section V, "Extent
of Damages."

Director. "Director"” means the director of the
Division of Waters in the Department of Natural
Resources. M.S. § 103E.005, Subd. 6.

Dismissal of proceedings. "Dismissal of proceedings"

means that the petition and proceedings related to the
petition are dismissed. M.S. § 103E.005, Subd. 7.
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Ditch. "Ditch" means an open channel to conduct the
flow of water. M.S. § 103E.005, Subd. 8.

Ditch 1lien. "Ditch 1lien" is the common term for
drainage lien. It is the obligation imposed upon the
property assessed benefits. It is a first and

paramount encumbrance, having priority over all
mortgages, charges, encumbrances, and other liens,
being superior even to federal and state tax liens.
M.S. § 103E.605.

Division. "Division" means the Division of Waters of
the Department of Natural Resources. M.S. § 103G.005,
Subd. 10. .

Drainage authority. "Drainage authority" means the
board or joint county drainage authority having
jurisdiction over a drainage system or project. M.S.
§ 103E.005, Subd. 9. L Pursuant to M.S. § 103D.625, the
managers of a watershed district established pursuant
to M.S. c. 103D shall take over a joint county or
county drainage system within the watershed district
and the right to maintain and Repair the drainage
system if directed by a joint county drainage authority
or a county board.

Drainage code. "Drainage code" as herein used refers
to M.S. c. 103E.

Drainage lien. "Drainage lien" means a lien recorded
on property for the costs of drainage proceedings and
construction and interest on the lien, as provided
under M.S. c. 103E. M.S. § 103E.005, Subd. 10,

Drainage project. "Drainage project" means a new
drainage system, an improvement of a drainage systen,
an improvement of an outlet, or a lateral. M.S. §

103E.005, Subd. 11.

Drainage system. "Drainage system" means a system of
ditch or tile, or both, to drain property, including
laterals, improvements, and improvements of outlets,
established and constructed by a drainage authority.
"Drainage system" includes the improvement of a natural
waterway used in the construction of a drainage system
and any part of a flcod control plan proposed by the
United States or its agencies in the drainage system.
M.S. § 103E.005, Subd. 12.

Easement. "Easement" means a right in the owner of one
parcel of land, by reason of such ownership, to use the
land of another for a special purpose not inconsistent
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with a general property in the owner. An easement may
arise by prescription, grant, or necessary implication.
Black’s lLaw Dictionary, 4th Ed.

Engineer. "Engineer" or "Project Engineer" means the
engineer for a drainage project appointed by the
drainage authority under section 103E.241, Subd. 1.
M.S. § 103E.005, Subd. 13.

Established. "Established" means the drainage
authority has made the order to construct the drainage
project. M.S. § 103E.005, Subd. 14.

Establishment petition. "Establishment petition" means
a petition to establish a watershed district and may
consist of one or more separate petitions. M.S. §
103D.011, Subd. 11. '

Improvement. "Improvement" means the tiling,
enlarging, extending, straightening, or deepening of an
established and constructed drainage system including
construction of ditches to realign or replace tile and
construction of tile to replace a ditch. M.S
§ 103E.215, Subd. 2. In this manual, an Improvement is
sometimes referred to as an "ordinary Improvement" in
order to distinguish it from Improvement of Outlet
which is dealt with at M.S. § 103E.221.

Injunction. "Injunction" means a prohibitive writ
issued by a court at the suit of a party complainant
directed to a party defendant in the action forbidding
the latter to do some act which is threatened or
attempted or restraining such person from ceontinuance
thereof, such act being unjust and inequitable,
injurious to the person bringing the suit when there is
no other legal remedy. Black’s Law Dictionary, 4th Ed.

Lateral. "Lateral" means any drainage construction by
branch or extension, or a system of branches and
extensions, or a drain that connects or provides an
outlet to property with an established drainage systemn.
M.S. § 103E.005, Subd. 15.

Maintenance. "Maintenance" means Repairs done without
a petition and without appointing viewers.

Mandamus. "Mandamus" means a writ issued by a court to
an inferior tribunal, corporation, board, or person to
compel the performance of an act which the law
specifically enjoins as a duty resulting from an
office, trust, or station. It may require an inferior
tribunal to exercise its judgment or proceed to the
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discharge of any of its functions, but it cannot
control judicial discretion. M.S. § 586.01.

Managers. "Managers" means the board of managers of a
watershed district. M.S. § 103D.011, Subd. 15.

Municipality. "Municipality" means a statutory or home
rule charter city, or a town having urban powers under
M.S. § 368.01, Subd. 1 or la. M.S. § 103E.005,
Subd. 16.

Notice by mail. "Notice by mail™ means a notice mailed
and addressed to each person entitled to receive the
notice, if the address is known to the auditor or can
be determined by the county treasurer of the county
where the affected property is located. M.S.
§ 103E.005, Subd. 17.

Owner. "Owner" means an owner of property or a buyer
of property under a contract for deed. M.S.
§ 103E.005, Subd. 18.

Passes over. "Passes over" means in reference to
property that has a drainage project or system, the
40-acre tracts or government lots or property that is
bordered by, touched by, or underneath the path of the
proposed drainage project. M.S. § 103E.005, Subd. 19.

Person. "person" means an individual, firm,
partnership, association, or private corporation. M.S,
§ 103E.005, Subd. 20.

Political subdivisions. "Political subdivisions" means
statutory and home rule charter cities, counties,
towns, school districts, and other ©political
subdivisions. M.S. § 103E.005, Subd. 21.

Proceeding. "Proceeding™ means a procedure subject to
M.S. c¢. 103E for or related to drainage that begins
with filing a petition and ends by dismissal or
establishment of a drainage project. M.S. § 103E.005,
Subd. 22.

Property. "Property" means real property. M.S.
§ 103E.005, Subd. 23.

Publication. "Publication" means a notice published at
least once a week for three successive weeks in a legal
newspaper in general circulation in each county
affected by the notice. M.S. § 103E.005, Subd. 24.

f
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e Public health. "Public health" includes an act or
thing that tends to improve the general sanitary : .
condition of the community by drainage, relieving low
wetland or stagnant and unhealthful conditions, or
preventing the overflow of any property that produces
or tends to produce unhealthful conditions. M.S.

§ 103E.005, Subd. 25,

e Public waters. "Public waters" has the meaning given
in M.S. § 103G.005, Subd. 15. M.S. § 103E.005,
Subd. 26.

e Public welfare or public benefit. "Public welfare" or
"public benefit" includes an act or thing that tends to
improve or benefit the general public, either as a
whole or as to any particular community or part,
including works contemplated by M.S. c. 103E that drain
or protect roads from overflow, protect property from
overflow, or reclaim and render property suitable for
cultivation that is normally wet and needing drainage
or subject to overflow. M.S5. § 103E.005, Subd. 27.

e Road. "Road" means any road used by the public for
transportation purposes. M.S. § 103E.005, Subd. 28.

e Secretary. "Secretary" means the secretary to the
board of managers of a watershed district that has been
established by the Board of Water and Soil Resources
pursuant to M.S. c. 103D.

e 8poil banks. "Spoil banks" mean a berm or a ridge made
up of earthen materials resulting from the excavation
of an open ditch. M.S. § 103E.021, Subd. 1.

e Viewers. "Viewers" means three persons appointed by
the drainage authority to determine and report the
benefits and damages to all property affected by the
proposed drainage project. M.S. § 103E.305.
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CHAPTER 2

ADMINISTRATION AND LEGAL IBSUES
I. HISTORICAL OVERVIEW OF MINNESOTA DRAINAGE LAW

Historical Periods of Note

1857-1880's the early years

drainage law renaissance: the state
recognizes its role and drainage
activity takes a giant leap forward

1890/s-1915

1916-pre-WWII growing pains, difficult gains, and

no rains

the prosperous years: increased
land values and plentiful moisture
ensure a drainage boom while
opponents arm for battle

WWII-1960's

1960’s to policy changes, more laws, and less
present drainage

A. The Early Years: 1857 to 1880's

When the United States was settled, there were approximately 215
million acres of vegetated wetlands, excluding Alaska.l Ten
million of these wetland acres were in Minnesota.? Before 1850,
the prevailing thought in the United States held that these
wetlands were vast wastelands and nuisances.? Until the United
States Congress formed a national policy of draining and filling
wetlands for reclamation, there were no laws or acts addressing
swamplands, drainage, wetlands, or ditches.

The Swamp Lands Acts of 1850 and 1860 appropriated around 65
million acres of wetlands for swamp reclamation to 15 western
states, including Minnesota.? These grants were contingent upon
the proceeds being used to drain the lands.® The railroads and
other purchasers did not comply initially with this condition. By
1881, legislation was enacted which prchibited swampland grants to
railroads.® 1Ironically, because of widespread fraud in the land
grant programs at this time, much of the 65 million acres were not
wetlands and many acres of actual wetlands went unreclaimed.’
¢

Minnesota settlement moved north and west from the Mississippi
River in the 1850’s. Except for small scale private party and
railroad beds drainage, there was not much drainage activity.8 As
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settlement reached the Red River Valley, it was discovered that
wheat could be grown profitably, but the land was still too flat
for private drainage.’ ~In 1858, an act entitled "An act to
encourage the drainage of lands" was the first drainage act in
Minnesota. The act provided no protection for water bodies, but it
did provide for compensatory damages should they be lowered or
drained without the riparian owner’s consent.

Despite the dearth of drainage activity in the early years, perhaps
the most important years of Minnesota drainage law were the 1880’s.
In 1883, the legislature passed "an act to enable the owners of
lands to drain and reclaim them when the same cannot be done
without affecting the lands of others..." This was the first
comprehensive drainage act in Minnesota.

The 1887 drainage act superseded the 1883 act.l? While
substantially. the same as the 1883 act, the 1887 act provided for
the petition of a single owner of land liable to be affected by, or
assessed for the expense of, the construction of the ditch. When
the county commissioners determined that a ditch was of public
benefit, utility or was conducive to the public welfare, they
accepted the petition and appocinted three viewers to survey, locate
and to prepare a report on the ditch (containing a statement of
damages and benefits.) If the report conformed to the statute, the
commissioners could establish the ditch. The act provided for the
payment of damages out of the county treasury, the letting of a
contract for the construction of the ditch, and the assessment of
benefits against the lands to be benefitted by its construction.!3
There is a striking parallel between this legislation and modern
drainage law. Nonetheless, it was not until the state intervened
that drainage law finally began to flourish.

B. Drainage Law Renaissance: 1880's to 1915

Eventually, plans for the financing and construction of large scale
drainage meant that counties for the first time were involved in
the supervision of drainage projects.i? In 1893, the Red River
Drainage Commission was formed to deal with ditches tributary to
the Red River.l® However, a very significant breakthrough in
Minnesota drainage law came in 1897, when a three member drainage
board of commissioners was ordained by the legislature and
appointed by the governor.l® The state had assumed an active role
in land drainage.

The first fifteen years of the twentieth century saw widespread
growth of drainage activity. In 1901, the State Drainage
Commission was formed.l!? It began the construction of drainaqe
systems close to larger trade centers and the railroads.:®
Automobile roads were under construction and road ditches provided
drainage.l® The state commission conducted regular inspections
to ensure that counties fulfilled their duty to Repair and maintain
the state funded drainage systems.?? Tt is important to note that
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at this time the state encouraged drainage despite the fact that
most of the farmable land had been settled. Drainage had the
support of the public. There were few complaints.?! ~Also, the
initiation of a drainage petition at this time required only one
person. 22

c. Growing Pains, Difficult Gains, No Rains: 1916 to WWII

Around 1916, drainage activity stopped due to adverse WWI federal
policies relating to drainage, a ten year drought, floods, an
agricultural depression, tile failures and a_reversal of public and
political sentiment relating to drainage.?? Because of severe
flooding in 1918 and 1919, the legislature authorized the
establishment of drainage and flood control districts?4 and
drainage and conservation districts.2® This helped to solve the
previously ignored question of how downstream water systems could
handle the drained water. During WWI, drainage slowed considerably
as labor and, supplies became scarce and the Federal War Industries
Board issued several rulings that were adverse to public
drainage.

After the war, land values and agriculture commodity prices rose.
However, due to the high costs of drainage immediately after the
war, there were few new projects. Drainage work was limited to
Improvements and Repairs of existing projects.?’ By the mid-
1920’s, farm prices were declining because of the agricultural
depression.?® As rainfall stopped and the infamous drought of the
1930’s set in, drainage stopped and the existing systems fell into
disrepair.2? Many of the projects that were constructed at this
time were Works Progress Administration projects.

D. The Prosperous Years: WWII to 1960’s

By 1938, normal rainfall returned, The mid-1940’s brought record
breaking rainfall to some areas.’® Demand for drainage grew as
agricultural prices increased.3! Due to chronic neglect, Repairs
to existing drainage systems sometimes cost more than the original
construction.3? In many cases, drainage systems became obsolete
before the assessments were paid.33 The 1945 1legislature
addressed the problem by enacting a bill relating to Repairs and
Improvements of drainage systems.3* An interim commission was
formed to study the problem of the increasing and confusing
drainage laws in Minnesota. 3% As a result, legislation was
enacted in 1947 which authorized district courts and county boards
to establish drainage systems. State and township drainage was
eliminated.?3®

Prosperity in agriculture continued during the 1950’s. New
drainage construction projects were built, and drainage systems
were repaired and improved in formerly drained agricultural
areas.’’ Federal programs aided this mammoth effort. Drainage
by the use of drain tile became widespread.3® - conservationists
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and sportspersons became alarmed at the increasing loss of potholes
which were responsible for more than half of waterfowl

production. 3° Conservation interests regained some of their
political clout. The state obtained the authority to purchase
wetlands. A comm1551on was appointed to study conservation and

flood control.

The State Water Resources Board was created in 1955 as a result of
the re-awakening of the conservation movement. 41 Watershed
districts were authorized to take over drainage systems within
their boundaries.?? County boards were also required to evaluate
environmental and natural resource consequences when a proposed
drainage system was. under consideration,?%3 The number of
petitioners required to initiate a project increased.

E. - Policy Changes, More Laws, Less Drainage: 1960’s to Present

The 1960’s saw land values increase. More drainage was needed to
"retain" more productive land. By the late 60’s and early 70’s,
however, public policy shifted toward an emphasis on conservation.
Policymakers began to question whether drainage was necessarily
always "in the public interest."?5 The district courts were taken
out of the drainage business.%® Drainage authorities and the
commissioner of natural resources were required to evaluate
environmental and conservation considerations before the drainage
authorities could establish a drainage project.?’ Although its
effectiveness was 1limited, a state Water Bank Program was
established to pay people for not draining private wetlands.?8

Most of the drainage law up to this point in time was state law.
Now the federal government became involved with the passage of
several acts addressing flood control and scenic and recreational
areas. The U. S. Army Corps of Engineers’ authority over the
discharge of certain substances into wetlands was recognized as a
potent force in controlling drainage act1V1ty

The early 80’s saw a decline in land and commodity prices.
Technology had improved to the point that farmers could install
their own drainage systems using new methods and with or without
the technical assistance of the Soil Conservation Service.®® The
policy of advocating wetland preservation and protection had
clearly come of age. Gone were the days of federal and state
governmental encouragement of wetland drainage.

In 1985, the United States Congress enacted a major piece of
legislation called the Food Security Act of 1985. The act stresses
wetland conservation through the denial of farm program benefits to
anyone who produces an agricultural commodity on a converted
wetland.>! The 1990 Farm Bill contained even tighter
restrictions. It denies farm program benefits to anyone who
convgrts a wetland, whether or not a commedity has been produced on
it.>
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On the state level, the early tangible evidence of the shift from
drainage expediency to resource conservation was indicated by the
introduction of the now familiar one-rod grass strip on either side
of open ditches. This is now required on any project where viewers
are app01nted. This was at first discretionary with the drainage
authority, 53 and later was made mandatory.54

In 1973, the legislature took a quantum leap in the direction of
environmental conservation by enacting what is now M.S. § 103E.015.
That section lists nine issues, five of them clearly environmental,
to be considered before establishing a project. The same act calls
for the commissioner of natural resources to make a preliminary
advisory report following the filing of the engineer’s preliminary
report for a proposed drainage project and requires this advisory
report to be read at the preliminary hearing. This piece of
legislation produced loud screams of protest from the agricultural
sector.

The year 1985 brought a recodification of the drainage law,
formerly M.S. c. 106, and thereafter numbered M.S. c. 106A. The
objective was merely to reduce redundancy, correct arcane language,
and to make the law more readable. No substantive changes were
intended.5%® Senator Gary DeCramer, from Senate District 27, was
the prime mover of this legislation.

In 1987, Senator DeCramer was instrumental in the enactment of more
ambitious legislation. This bill contained numerous substantive
changes, some intended to break the presumption that if the
benefits exceed damages, the ditch must be constructed. 56 only
parts of the bill passed. Among them were measures designed to put
some teeth inte the grass strip law, to provide more effective
communication and disclosure, and to require greater involvement of
the county attorney’s office.’’ Also, the need to notify the
commissioner of natural resources when a Repair, which may affect
public waters, was toc be made and a procedure for determining the
"as constructed depth" was established.? :

In 1990, M.S. c. 106A was renumbered as M.S5. c¢. 103E (again,
hereinafter referred to as the drainage code) and it was placed in
juxtaposition with other water law and conservation measures, all
within M.S. c. 103. Numerous changes in terminology were made. Of
significance was the inclusion in the drainage code of a provision
from M.S. c. 105 (now M.S. c. 103G) relating to "Impounding and
Diversion of Drainage System Waters."3? In terms of drainage law,
this was a radical departure because the objective had always been
to move water downstream as fast as possible.

There can be no doubt that the drainage of wet soils in Minnesota
has vastly enhanced the agricultural productivity of the state by,
not only increasing the number of tillable acres, but also by
improving the productivity of otherwise marginal soils.
Agriculture has not been the only segment of society that has
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benefitted. 1Industrial and residential development, on otherwise

marginal lands, is made possible by drainage. Roads, streets,
railroads and airports all need drainage. Properly managed
drainage systems may be useful in flood control. Clearly, the

welfare of the people of the State of Minnesota has been, and
continues to be, served by the drainage activity of the last
century which is said to have drained some fourteen million acres
of land in the public drainage systens,%0

It is said that more than 95% of pre-settlement wetlands have been
drained, filled or otherwise destroyed. Statewide, the destruction
hovers around 80%.%! Gone are the days when wetlands were viewed
as "swamps" which are inimical to the "public health" as that term
is used throughout drainage law. There seems to be less tension
between the interests of the agricultural community and the
environmentalists. Slowly, it seems that the two groups are
beginning to realize that their interests are one and the same.
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II. PRE-PETITION ASPECTB OF INITIATING A PROJECT

A, General

The success or failure of a drainage project, as with most human
endeavor, is to a great extent dependent upon the amount of
planning and forethought that goes into it. The complexity of pre-
petition considerations has increased as government at all levels
has become increasingly involved in wetlands issues. Persons
considering the initiation of a drainage project should be aware
that an ill considered project will be costly to the petitioners if
it fails, and could be even. more costly if improperly established
without first determining collateral liability. Few things are as
divisive in a community as a failed or ill-considered drainage
project.

B. Other Laws Affecting Drainage

There are a number of federal and state laws that may regulate or
otherwise impact the design of the proposed project, as follows:

1. Swampbuster Rules. The Food Security Act of 1985 brought the
United States Department of Agriculture ("USDA") back into the
drainage arena.l! Not more than a decade ago, USDA administered
farm subsidies were available for land clearing and drainage
expense. Now the USDA, through the Agricultural Stabilization and
Conservation Service ("ASCS") and the Soil Conservation Service
("SCs"), administers a new set of rules which, if violated, will
result in the denial of agricultural subsidies and other
governmental benefits.

Under the wetland conservation provisions of the act,
affectionately known as "Swampbuster," wetlands are defined as
"Lands that have a predominance of hydric soils and that are
inundated or saturated by surface or groundwater at a frequency and
duration sufficient to support and, under normal circumstances, do
support a prevalence of hydrophytic vegetation typically adapted
for life in saturated soil conditions." As originally enacted,
any person who plants an agricultural commodity on wetland
converted after December 23, 1985, is guilty of a Swampbuster
violation.

The 1990 Farm Bill, however, makes the act of converting a wetland
a Swampbuster violation regardless of whether a commodity is
actually grown.3 In the context of public drainage, a landowner
whose wetland is converted by a drainage project loses eligibility
for USDA farm program benefits if he or she plants a commodity crop
on the converted wetland, even though that person might have been
opposed to the project. Swampbusters are ineligible for farm
program benefits on all lands and warehouses in which he or she has
an interest.?




Producers may maintain existing drainage systems on drained
wetlands designated as farmed in the same manner as they did before
December 23, 1985, without loss of USDA benefits as long as these
actions do not drain additional wetlands. The scope and effect of
the original system is the major consideration.?

Proponents of public drainage projects should, therefore, inquire
of the local ASCS office as to whether a proposed drainage project
will convert wetlands. While the initial inquiry must be made at
the ASCS office, the actual determination as to whether the planned
actions are purely maintenance or whether they are additional
drainage will be made by the local SCS staff. Likewise, the SCS
determines what is and is not a wetland that would be a forbidden
converted wetland if drained.® Failure on the part of the
petitioners’ attorney to make such an inquiry could, it would seem,
restlt in huge losses to assessed property owners and concomitant
“malpractice liability to the attorney.

2. Federal Wetlands and Related Requlation. Please note these

acronyms: the U. S. Army Corps of Engineers ("COE"), the
Environmental Protection Agency ("EPA"), and the Fish and Wildlife
Service ("FWS"). The COE and EPA are responsible for making

jurisdictional determinations under Section 404 of the Clean Water
Act. The COE is authorized under Section 404 to issue permits for
the discharge of dredged or fill material in "waters of the United
States." The Army Corps of Engineers’ requations define "waters
of the United States" to include wetlands.’ The EPA has authority
to make final determinations on the extent of Clean Water Act
jurisdiction as well as the authority to oversee the Section 404
permit program with authority to overrule a COE’s Section 404
permit decision. This means that individuals cannot undertake
activities involving filling activity even on privately owned land,
if that land comes within the broad definition of wetlands, unless
the proponent obtains a COE’s permnit.

The FWS is conducting an inventory of the nation’s wetlands and is
producing a series of National Wetlands Inventory maps for the
entire country. While the SCS has been invelved in wetland
identification since 1956, it has recently become more deeply
involved in wetland determinations through Swampbuster provisions
of the Food Security Act of 1985.

The starting point in wetlands regulation for most landowners is
the question of wetlands Jjurisdiction: is any of their 1land
subject to wetlands regulation and, if so, to what extent? The
safe thing to do is to seek a determination from the COE’s district
office. The COE’s regulations provide that the district offices
are to perform this function.®

Persons should be aware that any drainage activity, including
maintenance/Repair of any part of an existing drainage system on
wetlands, may affect a landowner’s receipt of USDA benefits under
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the 1985 Food Securities Act, as amended. Before commencing any
activity affecting drainage of the land, the local USDA-SCS office
should be contacted.

The Corps of Engineers has regulated major waterbodies (Navigable
Waters of the United States) since the passage of the Rivers and
Harbors Act of 1899. Only since 1972 has the COE’s requlatory
authority been extended by the Clean Water Act to cover virtually
every waterbody in the nation, including wetlands.

Under Section 404 of the Clean Water Act, the COE’s regulates
discharges of dredged or fill material into wetland or water areas.
Projects that do not include any temporary or permanent discharges
do not come within the COE’s jurisdiction. Also, Section 404
(£) (1) of the Clean Water Act exempts some normal farming,
silvicultural, ranching, drainage ditch maintenance, and certain
other activities from regulation, provided that the activities are
not "recaptured" by provisions of Section 404 (f)(2). Section 404
(f) (2) provides that discharges are not exempt from regulation if
they are associated with an activity that would reduce the reach or
circulation of the waterbody (including wetlands) or bring it into
a use to which it was not previously subject.

In the case of ditch maintenance projects, the term "maintain" is
defined as a return to the depth, width, and sideslopes of the
original ditch. In order to be considered exempt from COE’S
regulation, drainage ditch maintenance or Repair projects must not
include new features, such as additional tile lines or ditches,
that would result in increased drainage of previously undrained
water or wetland areas. Also, the projects must not result in a
drainage system having increased capacity to drain wetland and
water areas, when compared to the system as it was originally
constructed. As an indication that a project is eligible for the
exemption, the COE’s St. Paul District will normally accept a
demonstration that the majority (more than 50%) of the wetlands
that would be drained by the proposed work have produced a crop
during a majority of the time for which credible records exist.
During the past several years, less than 10% of the ditch
maintenance or Repair projects proposed in Minnesota have been
found to be exempt from COE’s regulation.

Persons proposing any activity that may involve work affecting a
Navigable Water of the U.S., or a discharge of dredged or fill
material into any wetland or water area, should contact the U.S.
Army Corps of Engineers to determine if their project will require
a COE’s permit. Penalties for violations include imprisonment
and/or fines of up to $50,000 per day of violation.




3. Department of Natural Resources’ Jurisdiction - Public Waters
and Floodplains, Bhorelands, and Wild and Scenic Rivers.

The DNR administers Minnesota’s public waters permit program,
pursuant to M.S. c. 103G. Any person proposing to change the
course, current, or cross section of a public water (which includes
the act of dralnlng or partially draining a lake or wetland) must
cbtain a permit from the DNR. The state’s jurlsdlctlon for public
waters is the ordinary high water mark, which is typically the
point where the natural vegetation changes from predominately
aquatic to predominately terrestrial. For watercourses, the
ordinary high water mark is normally the elevation of the top of
the bank of the channel.

A definition of "public waters" is found in M.S. § 103G.005. The
DNR has completed a statewide public waters inventory ("PWI") for
each county of the state. The approximate boundaries of lakes,
watercourses, and wetlands that fall within the definition of
public waters are shown on the respective PWI map. Copies of PWI
maps may be viewed at several locations: county offices (auditor,
planning and zoning, and county engineer), DNR area
hydrologist/wildlife manager offices, soil and water conservation
district offices, and watershed district offices. Copies may be
obtained from the DNR Information Center and the Division of
wWaters’ central office, located in St. Paul. More precise
information on boundaries of public waters may be obtained from the
respective DNR area hydrologist.

A permit may be required from DNR for such activities as
construction of outlet or grade control structures, spoil
placement, modifying the runout elevation, modifying the as
constructed cross section of an altered natural watercourse or
otherwise affecting the ordinary high water mark, etc. The
respectlve DNR area hydrologlst should be contacted for a
determlnatlon of this permit requlrement (see the 1listing of DNR
offices in chapter 5). A permit may be issued only if the plans of
the applicant prove that the project is reasonable, practical, and
will adequately protect the public safety and promote the public
health. Permits may contain terms and reservations as reasonably
necessary for the safety and welfare of the people of the state.
Permits for the drainage of public waters may not be issued unless
protected waters are replaced with areas of equal or greater public
value. ’

Until the 1991 legislative session, the DNR administered the state
Water Bank Program. This program allowed the DNR to compensate
certain landowners if they agreed not to drain certain identified
wetlands. The 1991 legislature eliminated this program, and
established a permanent wetlands preserve program administered by
the Board of Water and Scil Resources (see the discussion that
follows in this chapter on the "Wetland Conservation Act of 1991").
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The legislature has established in M.S. c. 103F the state’s
Floodplain, Shoreland, and Wild and Scenic Rivers’ Programs (see
M.S. §§ 103F.121, Subd. 1, 103F.205, Subd. 4, and 103F.325,
respectively, for a definition of the extent of the boundaries of
these programs). These programs are implemented at the state level
by the DNR. The DNR has promulgated minimum development standards
that are adopted and enforced by many local units of government via
their zoning, subdivision, and/or building code regulations.

Once adopted, these (or any other) 1local government land use
reqgulations may require a permit from the local government for the
excavation, grading/filling, or other construction proposed by the
drainage authority. These state-mandated land use programs are
generally adopted by municipalities for incorporated areas or
county government for unincorporated areas. Early contact with
these local government officials is recommended.

4. Governor’s Executive Order and State Wetland Conservation Act.
Governor Arne Carlson, ten days after having assumed office in
January of 1991, signed Executive Order 91-3 (a copy of which is in
Chapter 5, Appendix 5A of this manual). This order directed state
agencies and departments to follow a "no-net-loss" policy in regard
to wetlands. The order also declares that over 80% of the state’s
original prairie pothole wetlands have been drained and over 60% of
the state’s total original wetland base has been drained, filled,
or otherwise diminished, and that the loss of wetlands in the
state, both urban and rural, is continuing in excess of 5,000 acres
per year.

The order also directs all state departments and agencies to
protect, enhance, and restore Minnesota’s wetlands to the fullest
extent of their authority. The order sets forth certain guidelines
to avoid, minimize, and mitigate actions that impact on the state’s
wetlands. It calls for an annual report by the commissioner of
natural resources to the governor’s office and to the chairs of the
senate and house environment committees on the implementation of
the order.

The "no-net-loss" concept also became part of Minnesota law in 1991
by the leglslature s passage of the Wetlands Conservation Act (a
summary of which is in Chapter 5, Appendlx 5B of this manual). The
essence of the no-net-loss concept is that wetlands that are newly
drained must be replaced with art1f1c1ally created wetlands or
restored wetlands of egual or greater size and quality. Wetlands
subject to this act, as compared to those public waters and
wetlands subject to the DNR’s permit program, have been expanded to
include most type 1 through type 8 wetlands (with certain statutory
exemptions included).

For these newly added wetlands, the drainage authority must now
obtain approval of a wetland replacement plan from the appropriate
local governmental unit. Local units of government will now be
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required to have standards for these wetland replacement plans, and
these local government standards will be patterned after statewide
rules to be promulgated by the Board of Soil & Water Resources.

As an alternative to wetland alteration/drainage (and the
.mitigation required by the act, as noted above), the act allows the
property owner to place the wetland in permanent wetland preserve.
The property owner would receive payment for the land placed in
this program for the conveyance of a permanent easement. The Board
of Soil & Water Resources is responsible for the administrative
aspects of this easement program.

5. Watershed Districts. The authority for the organization,
modification, or termination of watershed districts lies with the
Board of Water and Soil Resources (BWSR) pursuant to M.S. c.
103D.° Watershed districts are established with boundaries based
primarily on a drainage basin’s topography which does not often
correspond with county lines. Watershed districts are managed by
a board of managers made up of persons appointed by the county
board. It is one step removed from the political pressure of an
electoral constituency. The board of managers of a watershed
district can be charged with the responsibility of maintaining all
of the drainage systems within the watershed district (see excerpts
from M.S. c. 103D pertaining to this subject in Chapter 5, Appendix
5C to this manual}.

The board of managers 1is, therefore, able to take a much more
global approach to public drainage than would the individual county
boards. County commissioners are often under intense political
pressure to establish or not to establish a project. The board of
managers is required to adopt a watershed management plan, which
may call for a hearing procedure,!® wherein the counties, the
municipalities within the counties, the soil and water conservation
districts, the DNR, and the public generally may participate. The
final authority on the adoption of a watershed management plan is
BWSR. The hearings, if required, are held under the auspices of
that agency. The watershed management plan must have the BWSR’s
approval before it becomes official.

When a watershed district is established, it has no jurisdiction
over existing public drainage systems until the respective county
boards transfer to the watershed district all or certain joint
county or county drainage systems within the watershed district.
The transfer does not happen automatically. The respective county.
boards may transfer their authority over a drainage system to the
watershed board of managers only by resolution and after a public
hearing. Failing that, the board of managers has no authority to
undertake Repairs of an existing system, even though it or part of
it may lie within a watershed district. After a drainage system is
turned over to a watershed district, the procedure for Repair
proceeds under M.S. c. 103E (referred to again hereinafter as the
drainage code).
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Oon the other hand, a watershed district has jurisdiction over all
New (drainage) Systems and Improvements to existing systems, but
must proceed according to the procedures under the drainage code.
T