LASER BOND FORM A @ PENGAD e 1-800-631-6389 » www.pangad.com

COMMONWEALTH OF MASSACHUSETTS

SUFFOLK, ss. SUPERIOR COURT DEPARTMENT
OF THE TRIAL COURT
SUCR 2000-10975

SUCR 2000-10977
* k Kk ok ok * Kk Kk k Kk Kk Kk %k Kk Kk Kk Kk Kk K Kk * * % K % ¥ *x *

COMMONWEALTH OF MASSACHUSETTS

—VS-— ' JURY TRIAL
DAY THREE

JASON ROBINSON

TANZERIUS ANDERSON
* k ok ok ok Kk Kk Kk Kk Kk kx * ¥ *k * *k *x ¥ * k¥ k¥ X *x *x % * k¥ %

TRANSCRIPT OF PROCEEDINGS

BEFORE: ROUSE, J

APPEARANCES :

ROBERT TOCHKA, Esquire, Assistant
District Attorney, for the Commonwealth

MICHAEL DOOLIN, Esquire, for Defendant Robinson

TIMOTHY FLAHERTY, Esquire, for Defendant Anderson

March 21, 2002
Boston, Massachusetts

Mary M. Wrighton
Official Court Reporter




LASERBOND FORMA @  PENGAD « 1800-631-6989 » www.pengad.com

INDEZX

ESSES:

WITN

JOHN ROUVALIS

RIAD

ALEX

" recross examination by Mr. Flaherty

direct examination by Mr. Tochka
cross examination by Mr. Doolin
cross examination by Mr. Flaherty
redirect examination by Mr. Tochka
recross examination by Mr. Doolin

YAZBEK
direct examination by Mr. Tochka
cross examination by Mr. Flaherty

ANDER CHIRNOV

direct examination by Mr. Tochka
cross examination by Mr. Doolin
cross examination by Mr. Flaherty
redirect examination by Mr. Tochka

EDWARD GAUTHIER

direct examination by Mr. Tochka
cross examination by Mr. Doolin
cross examination by Mr. Flaherty

redirect examination by Mr. Tochka

* ok ok k%

BITS:

EXHT

No.

No.

No.

No.

No.

No.

No.

No.

No.

No.

No.

9 - photograph
marked and admitted
10 - photograph
marked and admitted
11 — photograph
marked and admitted
12 - photograph-
marked and admitted
13 - photograph
marked and admitted
14 - photograph :
marked and. admitted
15 - photograph
marked and admitted
16 - jacket

marked and admitted
17 — pants

marked and admitted
18 — photograph
marked and admitted
19 — photograph
marked and admitted

69
82

85
122
131
149
152

153
231
293
320

22
31
37
61
65
67
76
88
89
104

105




LASER BOND FORMA @  PENGAD « 1-800-631-6989 « www.pangad.com

No.

No.

No.

20 - photograph
marked and admitted
21 - photograph
marked and admitted
22 — document

marked and admitted

106
107

121




LASER BOND FORMA @ PENGAD - 1-800-631-6989 » www.pengad.com

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

(Whereupon, the proceedings were
reconvened at 9:35 o’clock a.m., without the
jury.)

THE COURT: May I see counsel at side
bar, please?

(Whereupon, the following discussion
occurred at side bar:)

THE COURT: “is coming on
this morning, sir?

MR. TOCHKA: Yes, probably this
afternoon. She is coming in today but she will
be going this afternoon.

THE COURT: Okay. Mr. Flaherty, you
said that you thought voluntariness was an issue
with respect to any statements Ms. Tate would
make about one or both of the defendants. I'm
going to require you to make an offer of proof
for the reéord for your contention.

MR. FLAHERTY: My understanding, Your
Honor, from the state ofithe evidence .as I’ve
reviewed it from the police reports, graﬁd jury
minutes and witness sta£eﬁents, is that on Maréh
27 and 28 at or about the time of the alleged

homicide of Iman Yazbek, all of the witnesses and
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alleged participants had been using drugs and/or
alcohol in and around the park in the Faneuil
housing development.

Based upon that, I would suggest that
any statements attributed to Tanzerius Anderson
by Joleena Tate or any other civilian witnesses
at or about that time must be subject to the

humane practice rule doctrine and, in addition to

"that, I think in an over abundance of caution

while we’re conducting those voir dires, we
should inquire as to whether or not ény of those
civilian Qitnesses who will attribute statements
to my client, Tanzerius Anderson, or Jason
Robinson, were themselves under the influence of

alcohol or drugs or perceived the defendants to

'be under the influence of alcohol or drugs.

THE COURT: Mr. Tochka?

MR. TOCHKA: Your Honor, I’d object.
Number one, whether or not the witnesses were
under the influence when they heard the defendant
allegedly make these statements is not a humane
practice rule issué.

THE COURT: Just talk about the

defendants.
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MR. TOCHKA: Whether they voluntarily
or not made those statements, that’s an issue
that he can explore during the trial. What Mr.
Flaherty is suggesting is that every single trial
where there is a statement made attributed to a
defendant, that there is always a hearing. It
would be a mini trial within a trial. The issue,
as I understood it, was, he wanted a humane
practice oﬁ the issue of a particulér statement,
he wanted a voir dire on a particular statement
which was a statement allegedly where he made a
statement that ﬁe had kidnapped an individual,
threw him in the trunk of the car, he was driving
around with an individual in the trunk of a car.
That’s what I understood he wanted the motion for
voir dire on.

THE COURT: I don’t have a motion for
voir dire. I don’t have a written motion. I
just have an oral motion.

MR. TOCHKA: I wouldn’t be seeking to
put that particular statement in. I suggest
there is no reason at this point in time for a
motion or voir dire.

MR. FLAHERTY: The statement I’'m
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talking about specifically, Your Honor, is,
apparently the Commonwealth is going to attempt
to iﬁtroduce statements made by my client at tﬁe
Mckinley Park after the alleged homicide about
what took place and things of that nature. It’s
my understanding from review of the police
reports, grand jury and witness statements, that
all of the witnesses and defendants were in the
Faneuil housing project and had been smokigg
marijuana, had been smoking marijuana, according
to this witness, Joleena Tate, in‘the automobile
at or about and prior to the time of these
statements.

So I think it’s important that we make
an ingquiry under the humane practice. |

MR. TOCHKA: Your Honor, just in
response to that, I suggest whether or not the
individuals are smokiné marijuana or not, that
does not go to the voluntariness of their
statements to another individual. I suggest this
is not within the humane practice rule he is
referring to. |

| THE COURT: The issue is whether or not

the voluntariness, the will of, in this case, the
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defendants, was overcome in some way, whether it
was a statement made voluntarily and we
ordinarily interpret that to mean of one’s own
free will, that there was no coercion or no
tricks, and there is no allegation of any
coercion or any tricks or any duress so we can
leave all of that aside.

I think the sole issue is whether or

not, based on what Mr. Flaherty says, the

defendants may have been ingesting drugs at or

about the time they made these statements,
whether that would overcome any will that they
might have had about making these statements, but
this is how we are going to leave it so we can
begin with the trial this morning. I will
consider this further. she is not coming on
until this afternoon?

MR. TOCHKA:’ Correct.

THE COURT: And I may well defer any
decision to do any voir dire in the absence of
the jury until we’ve reached that point in the
testimony, but there are many statements which
Ms. Tate is going to be testifying about made by

one or both of these defendants?




LASERBOND FORMA (B  PENGAD + 1-800-631-6980 » www.pengad.com

10

11

12

13

14

15

16

17

18

19

20

21

22

23

241

MR. TOCHKA: Correct.

THE COURT: It would essentially mean
going through her entire testimony on voir dire.
There was a motion to suppress statements which
had to do with statements made to the police by
Mr. Anderson. I, myself, denied that. Okay. So
that’s how we are going .to leave it.

Anything else before we get started?

MR. TOCHKA: Yes, Your Honor. If I
could have Jjust one second to get some other
photographs. Your Honor, with respect to the
autopsy photos, the witness would be the third
witness, the medical examiner.

THE COURT: Chirnov?

MR. TOCHKA: Yes. These are the
photographs which I'm seeking to admit and just
for the record, these are photographs that I'm
not seeking to admit.

THE COURT: Okay. Is this something
that might be done after_the break or you think
before the break?

MR. TOCHKA: I'm not sure.

THE COURT: Okay. Let’s just go

quickly through'these. There are four




LASERBOND FORMA @  PENGAD » 1-800-631-6989 + www.psngad.com

10

11

12

13

14

15

17

18

19

20

21

22

23

24

16

photographs then that you seek to admit out of a
total of twelve?

MR. TOCHKA: Yes.

THE COURT: Okay. Counsel has had'an
opportunity to review these, is that right?

MR. TOCHKA: Yes.

MR. FLAHERTY: That'’s correct.

MR. DOOLIN: Yes, Your Honor.

THE COURT: Is there an objection to
these four photographs?

MR. DOOLIN: Yes, Your Honor.

MR. FLAHERTY: Yes.

THE COURT: On what grounds?

MR. DOOLIN: The grounds, I think that
certainly two of the photos would come 1in. I
would suggest to the Court that the photo that
shows‘the right side of Mr. Yazbek’s forehead
with an abrasion, there is certainly some
relevance to that and there is obviously
relevance to the wound of the face. I would
suggest one photo of the wound to the fabe come
in on the left side, ohe'photo of the wound to4
the face come in on the right side, and that’s

all that should come in and I would suggest that
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admitting the other two photos, specifically a
photo that is some kind of a medical device on
Mf. Yazbek'’s head and also the photo of the wound
being open —--

THE COURT: I'm sorry. I have no
photograph of a medical device.

MR. DOOLIN: No, Your Honor. This
right there.

THE COURT: Oh, I’'m sorry.

MR. FLAHERTY: It appears as 1if it is a
metal rod, Your Honor, that is being inserted
into the wound.

MR. TOCHKA: If I can just cut to the
chase, as I told both counsel, I’'m not seeking to
introduce anything that shows this particular

problem. I would suggest to crop that so that

one would go to the jury and I told them that I

am seeking to admit this particular photograph
because this sho@s the back of the Qéﬁnd.

THE COURT: This photograph. Which
one?

MR. TOCHKA: This shows the wound.
This photograph.also shows a wound that the

others do not show and these two particular
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photographs, Your Honor, I would suggest this one
shows, in terms of the wound, prior to the
medical examiner, basically shows closing the
face. This shows the open nature of the wound
and there will be testimony in terms of the type
of weapon that would be used that would cause
such a wound. This one would show where the
entry is.

‘THE COURT: One of theories under which
the Commonwealth is proceeding is extreme
atrocity or cruelty. These are probative on that
and the Commonwealth has already exercised its
discretion not to show eight of the twelve
autopsy photos. I believe that the four that
have been selected are all-probative and any
prejudicial effect is outweighed by their
probative value. They may be admitted.

MR. DOOLIN: I ask that my objection b?“
noted, Your Honor.

MR. FLAHERTY: As well as on behalf of
Mr. Anderson.

THE COURT: Thank you.

(Whereupon, the discussion at side bar

was concluded. )

1
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(Whereupon, the jury was escorted into
the courtroom at 9:43 o’clock a.m.)

THE COURT: Ladies and gentlemen, I’d
like to welcome you back‘this morning. We are at
this time ready to continue with the trial. Your
notes, as you see, are provided for you on your
seats.

Before we do resume the tria}, it is my
obligation to askleach of you whether you lrave -
complied with my instructions gbout the case,
about not discussing the case or consulting any
outside source of any kind. If you have not so
complied, would you raise a hand, please?

THE JURY: (No response.)

THE COURT: Thank you very much. The
record should reflect no juror has. We will
continue at this time.

Mr. Tochka, your next witness, please.

MR. TOCHKA: Thank you, Your Honor.

The Commonwealth would call Officer John
Rouvalis. May I proceed, Your Honor?

THE COURT: You may.
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JOHN ROUVALIS,

called as a witness, being first duly sworn,
was examined and testified as follows:

DIRECT EXAMINATION

BY MR. TOCHKA:

Sir, could you please introduce yourself?

My name ,is~ 1’11 spell my

last name. R-o—-u-v—-a-l-i-s.

And, sir, how long have you been a Boston Police

officer?

For seven years.

And where are you currently assigned?

I'm assigned to Area D, District 4.

Where is that located?

South End.

Prior to that where were you assigned to?

Area E, District 14, Allston, Brighton.

How long had you worked in the Allston, Brightoﬁ
area?

Five years.

I want to direct your attention to March 28 of
the year 2000. Were you working?

Yes, I was. |

And what were your hours?
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Morning watch tour of duty which is between the
hours of eleven forty-five p.m. to seven thirty
a.m.

And what do those duties involve?

That night I was assigned to the kilo 4201 alpha
unit which is a marked patrol car, one man unit,
unifbrmed, answer radio calls.and patrol the
Allston, Brighton sector of the City of Boston.
Officer, at some point during the early morning
hQurs did you receive a radio call to go to the
Faneuil deveiopment?

Yes, I did.

Can you tell us approximately what time did you
receive that call?

Approximately three fifty-four a.m.

And were in you a one-man unit?

Yes, I was.

And that was a marked car?

Yes, it was.

Aﬁd what was the call‘fo;?

Originally it was for a man down in the back by
the dumpster.

Andwébéut what time did you get there?

I got there just about three fifty-six, three

LS
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fifty—-seven a.m.

So minutes after receiving that phone call you
arrived?

Yes.

And when you arrived, sir, were you the first
response unit to arrive?

I was the first police to arrive.

Other than the police, who else arrived?

The EMS.

And the EMS arrived before you or éfter you?

They were ahead of me but we pulled in down the
driveway together.

When you say the ‘driveway, where is that driveway
located?

On the side of the Faneuil Street housing
development.

At this time in the early morning, can you tell
us Qhat the lighting conditions were?

It was dark, ovefcast, so it was dark, very dark.
And had it begun to rain‘yet?

No.

And do yog_recall who the‘EMT's were that were in
front of you?

I do.




LASER BOND FORMA @  PENGAD + 1-800-631-6989 + www.pengad.com

10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

Who were they?
EMT’s Matt Athas and Brian Reardon.
Where did you park your cruiser?
I parked by the ambulance.
Aqd where did the ambulance park its truck?
At the end of the driveway there is a gate that
contains the dumpster. They parked in front of
that and I parked right behind them.
Now, as you got out of youf cruiser, did you turn
your attention in the direction of the Faneuil
development, the back door?
Yes, I did;
Can you tell the jurors, what observations did
you make?
I made the gruesome discovery of locating the
yictim.

MR. DOOLIN: Objection, motion to
strike.

.THE COURT: Overruled.

BY MR. TOCHKA:

What observations did you make?
My first observation was the pool of blood that
collected and then my eyes kind of slowly looked

up and saw the victim.
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And what observations did you make about the
victim?

I was drawn to the —-- his face.

And what, in particular, did you observe?

It almost looked as though someone sliced —-—

MR. DOOLIN: I object. I obiject.

THE COURT: Overruled.

BY MR. TOCHKA:

Q

And this pool of blood, where was the pool of
blood?

It was located downhill from the victim probably
about three feet.

Now, at some point did you see what the medical -
- the EMT’s did-?

Yes, I did.

What did they do?

They quickly looked over the victim, checked for
a pulse, and then placed a yellow blanket or
sheet on top of him.

And, sir, did you look around that crime scene?

tr




LASERBOND FORMA @ PENGAD « 1-800-631-6989 » www pengad.com

10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

Yes, I did.

And what observations did you make‘looking
around?

Initially I saw a set of keys that were lying on
the stoop, a Wall Street Journal that was on the
driveway.

Did you observe any glasses?

And a set of glasses by the victim’s hand.

What did you do ﬁext? *

I contacted the patrol supervisor.

And who was that?

Sergeant Riley.

And were notifications made to other units?

That would be his responsibility, but, yés, they
were.

And do you know what other units were notified?
That would be the homicide, ID, crime lab, and
the district captain.

And who was the district captain?

Captain Evans.

And did he arrive on the scene?

Yes, he did.

And do you recall who arrived from the homicide

unit?
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That would be Sergeant Detective Coleman,
Detective Traylor.

And Sergeant Coleman is the individual seated
the counsel table?

Yes, he is.

Now, at some point in time did you speak to a
by thé name of Edward Laureano?

Yes, I did.

And can you describe his demeanor?

He was —-— when I was at the crime scene I saw

kind of standing in the courtyard and I
approached him and I had asked him was he the
who made the call —-

MR. FLAHERTY: Objection. Non—

responsive.

at

man

him

one

THE COURT: Another question, please.

BY MR. TOCHKA:

Q

A

Did you approach?

Yes.

Did you have a conversation with him?
Yes.

Could you describe his deméanor?
Calm.

What happened next?
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I asked —-
Let me ask you. You got his name. Did you get
his information? His address and the like?
Yes, I did. He provided me with his license.
What happened next?
I took down the information. While I was taking
down the information, he had told me that ——

MR. FLAHERTY: Objection.

THE CbURT: Not what he said, sir.

MR. TOCHKA: Not what he said.

THE COURT: Another question.

BY MR. TOCHKA:

Q

After you spoke to him, what did you do next?
What did you physically do next?

I started putting tape around the crime scene.
Is that the yellow tape around the crime scene?
Yes, it is.

At some point in time when you turned that corner
and you saw the individual lying on the —-- where
was he lying in relationship to the stairway?
Horizontal. |

His feet were in which direction?

His feét were facing the driveway, his head

t T

towards the wall.

PAY)
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Now, when you turned that corner did you observe
a car parked there?

Yes.

And what type of car, do you recall?

It was a gray Buick Skylark.

And did you do any investigation relative to that
car?

I did. I observed that thelwindow, the driver’s
side window was1open and I placed my hands on the
hood at which time I determined fhat it was cool.
And did you do any other investigation relative
to the --

No.

At some point did you determine who the owner of
that car was?

I did.

How dia you do that?

I‘ran the license plate on the computer in my
police. car.

And who did you learn wés the owner of the car?
It came back to an Iman Yazbek, 88 Hearn.Street,
Watertown.

Sir, let me show you this photograph and ask you

if you can recognize anything that that’s a

21
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photograph of?

A I recognize it as being the keys that I observed»
that night on the stoop of the stairs.

Q Does thét photograph fairly and accurately depict
where you observed the keys?

A Yes.

0 And is there anything different from what you

observed there other than the two cones?

i\ No, sir.

Q Thank you. And by the way the two cones that are
there, what are those cones for?

A Those are uéed for crime scenes for marking
evidence.

MR. TOCHKA: Your Honor, I move to
introduce this photograph into evidence.

THE COURT: No objection? Next
exhibit.

(Exhibit No. 9, being a phoﬁqgraph, as
described above, was marked and admitted into
evidence. )

MR. TOCHKA: Your Honor, if I may
publish it on the mohitor?

THE COﬁRT: Yes.

BY MR. TOCHKA:

22
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Sir, I'm placing what’s now been marked as
Exhibit 9. Do you recognize that, sir?

Wwhat does that show?
Shows Exhibit 9, sir.
Yes. Does that show the keys that you observed?
Yes, it does.
Sir, I’'m going to show you what’s been previously
marked Exhibit 6.

MR. TOCHKA: And, with the Court’s
permission, if I could ask the witness to step
down to the monitor?

THE COURT: Yes, sir.

BY MR. TOCHKA:

Q

Sir, keeping Exhibit 9 in mind, can you show us
where you observed the keys on Exhibit 67?

Right up here.

And that’s on the second step?

Yes, sir.

Thank you, sir. Why don’t you stay there for a

second?

THE COURT: I think we have a pointer

somewhere, Mr. Tochka. Thank you.

BY MR. TOCHKA:

Q

I'm going to show you what’s been previously

3
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marked as Exhibit 2.

Now, you mentioned that the EMT’s, upon
their arrival, after checking the pulse,‘put a
yellow blanket on the victim. Is that the yellow
blanket you referred to?
Yes, sir.
And the car;, is that the car that you referred to
that you ran the license plate check?
Yes, sir-. |
That came back to Iman Yazbek?
Yes, sir.
And does that show fairly and accurately the
relationship of the car to the body?
Yes, it does.
And fairly and accurately the relationship.of the
body to the stairwell?
Yes,.it does.
Sir, showing you what’s been marked Exhibit 3, do
you recognize what that’s a photograph of, sir?
Yes, I do.

And what is that a photograph of?

Of the victim.
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jury?

Yes, it does.

And the pool_of blood that you observed, can you
show us on that scene where the pool of blood
was?

It trickled down in this direction so it would be
down in here.

MR. TOCHKA: Thank you, sir. You can
resume the stand. Thank you, Officer. I have no
further questions.

THE COURT: Thank you very much. Mr.
Doolin?

MR. DOOLIN: Thank you.

CROSS EXAMINATION

BY MR. DOQLIN:

Q

Sir, how long have you been with the Boston
Police Department?

Seven years.

And it’s fair to say that your duties with the
Boston Police Department are that you are a
patrol officer? 1Is that right?

That’s correct. |

And is it fair to say that you wear a uniform in

25
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your duties, is that correct?
That’s correct.
And on the night in gquestion it is also fair to
say that you were working a night shift? 1Is that
right?
That’s correct.
What time did your shift start?
Eleven forty-five p.m.
And what time would it end normally?_
Seven thirty a.m.
Is it fair to say that the Boston Police
Department has three shifts?

There’s a morning shift, an afternoon
shift and an overnight shift?
Yes, sir.
Now, is it also fair to say that in your time
with the Boston Police Department yoh have worked
out in Allston, Brighton? 1Is that right?
Yes, sir.
And it’s also fair to say that within Allston,
Brighton, there are plainclotﬁes officers who
fﬁnctiop as detectives? 1Is that correct?
There are detecﬁives and plainclothes officers.

But there are detectives with the Allston,

N
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Brighton station, is that correct?

Yes, sir.

And it’s also fair to say that the Boston Police
Department has many units within it that have
different functions? Is that correct?

Yes, sir.

There is a homicide unit, is that correct?

Yes, sir.

Sergeant Detective Coleman is a member of that
unit, is that right?

That’s correct.

Is it also fair to-say that there’s an
identification unit?

Yes, sir.

The identification unit has individuals that do
fingerprinting and things of that nature, is that
correcﬁ?

Tﬁat's correct.

There are also photographers who work within the
identification unit, isithat right?

That’s right.

_The Boston Police Department also has a light

truck, is that correct?

That’s correct.
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And a light truck is a vehicle that comes to the
scene of a crime and has lighting that is on it,
is that correct?

That's correct.

It helps to illuminate the scene for the
officers, is that right?

That’s correct.

It’s also fair to say that the Boston Police
Department also has a crime lab? 1Is that
correct?

That’s correct.

And there ére officers who work at the crime lab,
is that right?

I'm not sure on that one, sir.

Are there technicians who work at the crime lab?
Yes, sir.

Now, your testimony is that you were the first
officer who responded to the scene that night, is
that correct?

Yes.

And your testimony is that you éot to the scene

somewhere around eleven fifty-five or eleven

fifty-six, is that right?

No, sir.
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What time did you get there?

Three fifty-four, three fifty-six.

Three fifty-four, I'm sorry.

A.M.

When you got there at three fifty-four, it’s your
testimony that it was not raining, is that
correct?

That’s correct.

And‘it's élso your testimony that when you got to
the scene that you made observations of the
positioning of the body, is that correct?

Yes.

And that you also made observations of eyeglasses
that were up on the step, is that correct?

No, sir.

Did you make any observations of any eyeglasses?
Yes, sir.

Where were the eyeglasses?

By the victim’s hand.

Did you observe any lenses?

I didn’t.

Okay. Did you check up on the step at all?

I didn’t want to trample on the crime scene. No.

That’s fine. And it’s your testimony that the
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crime scene was set up by yourself and other
officers, 1s that correct?
Yes.
And when a crime scene is set up, it’s fair to
say that there is tape that is put up? Is that
correét?
Yes.

MR. DOOLIN: May I approach the
witness, Your Hoﬁor?

THE COURT: Yes, sir.

BY MR. DOOLIN:

Q

I show you this photograph. Do you recognize
what’s depicted in that photograph?

Yes, I do.

What’s depicted in that photograph?

I believe this right here would be the doorway to
89 Faneuil Street and this is the walkway that
leads up from the courtyard which is behind it.
Okay. So is there also crime tape that is in
there?

There 1is.

Is that a fair and accurate representation of the
way that scene looked that night?

Yes.

30U
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MR. DOOLIN: I ask that be moved into
evidence, Your Honor.

MR. TOCHKA: No objection.

THE COURT: It may be marked and
admitted.

(Exhibit No. 10, being a photograph, as
described above, was marked and admitted into
evidence.)

MR. DOOLIN: May I publish this to the
jury on the monitor?

THE COURT: Yes.

BY MR. TOCHKA:

Q

And this is the crime scene tape that you’re
referring to, is that correct?

Yes, it is.

And that was set up by youréelf and by other
officers that night to keep people away from the
crime scene, is that right?

That’s correct.

And it’s fair to say that the crime scene tape
that was set up runs off the fence from the area
in back of 89 Faneuil, is that right?

I believe, yes.

Now, is it your testimony that there were EMT’s

ST
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who arrived almost simultaneously with you at
three fifty-four?

Yes, it is:

And the EMT’s that arrived, it’s fair to say that
they put a blanket over Mr. Yazbek’s body? 1Is
that correct?

Yes.

And is it fair to say that this was done to
preserve the condition of the body as it was
found at three fifty-four or three fifty—six?
No, I think it was just for dignity-wise.
Okay. But was anything placed over any other
evidence that was at the scene?

No.

Is it fair to say that then at some point that
morning it began to rain?

Yes.

What time did it start to rain?

Well, did you write a.po}ice report on this?

I did.

And when you wrote a police report, it’s fairrto
say‘;h;t the events were fresher in your mind?

Is that correct?
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Right.
MR. DOOLIN: May I approach the
witness?

THE COURT: Yes, sir.

BY MR. DOOLIN:

Q

When you wrote your police report, it’s fair to
say that you said it was at four fifteen, is .that
correct?

Yes, sir.

mt began to rain, is that

GITTEETA

Yes.

Now, at any point in time was any kind of cover
device uSed for the crime scene?

No.

There was no canvas that was put up over the
crime scene, 1s that correct?

Né, not at that time.

What time did Sergeant Riley arrive at the crime
scene?

Shortly after I called him, somewhere foﬁr,
between ﬁour and four oh six.

Shqrtly after four o’clock, is that correct?

Right.
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PR Ty TR s S,
That’s correct.

And he would be your supervisor, is that right?
That'’s cqrrect.

Do the detectives who are assigned to Allston,
Brighton, are there other night shifts of
detectives?

No.

So it’s fair to say that there are no detectives
that were working the overnight shift that night?
Is that right?

That’s correct.

What time did Sergeant Coleman arrive on the

scene?

o e

So it’s fair to say that you had been there for
over an hour before Sergeant Coleman arrived? Is
that correct?

Yes.

And'he was the first responding.member of the
homicide team, is that right?

Yes.

And at no time between the time that you arrived

(4¢]
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and the time tﬁat Sergeant Coleman arrived was
any sort of canvas device put up over the crime
scene, is that correct?
That'’s correct.
Did you yourself go inside the hallway at 89
Faneuil that night?
I did not.
At any point in time did you move Mr. Yazbek’s
body?
No.
I think you testified on direct examination that
you had made observations of a New York or of a
Wall Street Journal, is that correct?
Yes, sir.
Where was that Wall Street Journal?
It was in the driveway in front of the Buick
Skylark.
You said it was in front of the Buick Skylark.
Was it —- how many feet away from the Buick
Skylark was 1it?
Several.

MR. DOOLIN: May I approach the
witness, Your Honor?

THE COURT: Yes, sir.
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BY MR. DOOLIN:

Q

I show you this photograph. Do you recognize
what’s in that photograph?
It is a Wall Street Journal.
Is that a fair and accurate representation of the
way that the area around the Wall Street Journal
was that night?
Yes.

MR. DOOLIN: I ask that be publﬁshed to
the jury, Your Honor, by way of the monitor.

MR. TOCHKA: No objection.

BY MR. DOOLIN:

Q

Now, it’s fair to say that there is a Boston
quice cone that is placed next to it, is that
right?

That’s correct.

And it’s fair to say that the Boston Police cones
are placed there by yburself or by other officers
at a crime scene to show different pieces of
eyidence? Is that correct?

Yes.

Ahd that the cones are numbered sequentially, one
through however many cones there are, is that

correct?
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Yes.
And, in fact, in this case, that was cone number
six, is that right?
That’s correct.

MR. DOOLIN: I’m sorry. I don’t think
I had this marked. I move to have it marked.

THE COURT: Without .objection, it shall
be marked.

(Exhibit No. 11, being a photograph, as
Aescribed above, was marked and admitted into
evidence.)

MR. DOOLIN: What I was showing you for

the record was Exhibit No. 11.

BY MR. DOOLIN:

Q

Now, when you arrived at the crime scene, sir,
your testimony was that you observed some glasses
and that you observed the Wall Street Journal, is

that correct?

‘Yes.

Did you ever observe a Timberland watch?

No.

And your testimony was that after your arrival
that other officers from the Boston Police

Department also began to arrive on the scene. 1Is
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that right?

Yes.

You said Sergeant Riley came, is that right?

Yes.

The captain from the station, Captain Evans, also
arrived at some point, is that rightv?

Yes.

And it’s also fair to say that numerous other
officérs began to arrive at the scene? 1Is that
correct?

That’s correct.

And Officer Pettus arrived, is that right?

I'm not familiar with that officer.

Are you familiar with an officer from the
identification unit who took pictures?

Yes.

Was there an officer from the identification unit
there taking pictures that night?

Yes.

Is it also fair to say that there were other
detectives who began to arrive as the morning
progressed? 1Is that right?

Thg“only detectives I saw were Sergeant Detective

Coleman and Traylor.
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Did you see Detective Paul Mahoney?

I don’t recall.

EOTC v i) T tes s L o

r R

Did you see Detective, Sergeant Detective
Creavon?
I remember seeing Sergeant Detective Creavon.
Did -you write what’s called a Boston Police
Department one bne?
Yes, I did.
Is it fair to say that you wrote that one one in
the hours after the incident happened? Is that
correct?
Yes.

MRﬂ DOOLIN: May I approach the
witness, Your Honor?

THE COURT: Yes, sir.

BY MR. DOOLIN:

Q

Is it fair to say that when you wrote your one
one that you had a listlof officers who arrived
at the scene? 1Is that correct?

Yes.

Detective Paul Mahoney was one of those officers,

is that right?
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was another one of those officers? Is that

correct?

v

And it’s also fair to say that you were the
officer who wrote the one one that night? 1Is
that correct?

Yes.

And, in fact, did you write that one one at about

ten o’clock that morning?

16
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Would that be what your recollection was?

Yes.

And it's»fair to say that when you wrote the one
one you also wrote what’s called a form twenty-
six? Is that correect?

Yes, sir.

Now, it’s fair to say that a one one is what

might be described as a Boston Police Department

44U
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incident.E;port? Is that right?

A one one?

Yes.

Yes, sir.

And it’s also fair to say that a form twenty-six
is a narrative that’s written by the Boston
Police? 1Is that correct?

Yes, sir.

Yes, sir.

And it’s fair to say that one of the important
things that you do as a police officer is that
you document the work that you do? 1Is that
correct?’

Yes.

By way of writing reports about your observations
at a certain scene, is that correct?

Yes.

And that you also wrote in your one one about the
conversation .that you had with Mr. Laureano, is
that correct?

I don’t think I put that in the one one, sir.

Did you write that in your form twenty-six?

4l
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Yes, I did.

And it’s fair to say one of the things that you
wanted to do was you wanted to memorialize your
conversation that you had with Mr. Laureano, 1is
that correct?

Yes.

And you wanted to identify Mr. Laureano as a
possible witness, is that right?
Yes, sir.

Now, at any point that night,.sir, did you
canvass any of the buildings in that area?

No, I did not.

And it’s your testimony, sir, that you left the
crime scene somewhere around —-- did you Say seven
thirty?

I believe it was seven fifty a.m.

Seven fifty. Did you see Detective Juan Torres
that night? |

I don’'t recall.

Do you recall seeing Detective Paul McLaughlin?

I don’t recall.

Is it fair to say that you know that Detective
Torres and Detective McLaughlin worked at that

time under the direction of Sergeant Coleman? Is

4z
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that correct?
I wouldn’t know that, no.
Alright. And is it your testimony, sir, that the
car that you made observations of, that you ran
the plate on that car, and that car came back to
the name, Iman Yazbek? 1Is that correct?
Yes, sir.
And that car was several feet away from where Mr.
Yazbek’s body was, 1s that correct?
Yes.
And again it’s fair to say that you made
observations that the car window was open? 1Is
that correct?
Yes.
And that again, there was no canvass or tarp that
was put over that car, is that correct?
That’s correct.
And that it begqn to rain heavier as the morning
went on, is that correct?
Yes.

MR. DOOLIN: I don’t have any further
guestions.

THE COURT: Thank QOu. Mr. Flaherty?

MR. FLAHERTY: Thank you, Your Honor.

43




LASERBOND FORMA @ PENGAD + 1-800-631-6989 « www.pengad.com

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

CROSS EXAMINATION

BY MR. FLAHERTY:

Q Officer Rouvalis, my name is Timothy Flaherty.
represent Mr. Anderson.
If I ask you any questions you don't

understand, just let me know and I’1l1 try and

rephrase them. Okay?
A Okay.
Q On March 28 you were working an overnight shift

at the Brighton station house and you responded
to 89 Faneuil about three fifty-four a.m.,
correct?

A Yes.

Q And you have been a Boston Police officer for

seven years?

A Yes.

0 Five of those years in the Brighton, Allston
area?

A Yes.

Q Prior to your commission as a Boston Police

officer, you attended the Boston Police Academy,

right?
A Yes..
0 Where you received training, -correct?
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Yes.

You learned what was important about writing
reports, right?

Yes.

And you also learned what was important about
securing a crime scene, correct?

Yes..

And as part of your training you were told that
immediately upon reporting or responding to a
crime scene, first responsibility'is to get in
touch with a shift commander, is that right?

If there is a victim involved, sir?

Where a victim is involved such as this was on
March 28 of 2000.

Your first responsibility is the viability of the
victim.

Okay. It was immediately apparent to you, was it

" not, sir, that was a crime scene when you got out

of your cruiser at three fifty-four a.mi?

Yes.

And based upon that you immediately took steps to
secure the érime scene, right?

Yes.

And in doing so, I think your testimony was that
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after the EMT’s determined that the victim was
not responsive to vital signs, you then contacted
your patrol supervisor, right? 1Is that the first
thing you did?
I don’t recall if the first thing -- but that
would be one of the first things I did, yes.
And immediately thereafter, sir, what’s the next
thing you do?

Is that when you attempted to identify
who the owner of the automobile may be?
No.
Alright. immediately thereafter that is when you
took a view of the crime scene to see what
existed there, noticed the Wall Street Journal

and the keys you testified were located there?

Yes.

And so that the first thing you do, you make a
cursory look of the scene and then you call your
supervisoré

Sure, yes.

And the reason why you do that is because, as you
testified on direct>examination, it’s a
supervisor’s reéponsibility to get in touch with

the crime lab, get in touch with the photo and
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print people, and get in touch with the other
technicians to process the crime scene, right?
Yes.

And that’s very important in a case like this,
right?

Yes.

It was clear to you that the victim had expired,
right?

Yes.

And it was also clear to you that there was a
very distinct possibility this may be a homicide
case, right?

Yes.

It was also clear to you at that time, was it
not, sir, in your experience as a Boston Police
officer, that the man expired from a gunshot
wound, correct?

No.

Would you tell us fhe location of the body, sir,
when you first arrived, the location of .the head?
It was facing towards the building.

Was it on a grassy area?

Semi grassy.

Was it near any. sharp objects?

G/
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A There were rocks.

Q Okay. Did it appear as if there were any rocks
in the area that could have caused the injury
that you described on diféct examination?

A Possibly.

MR. FLAHERTY: May I see, I think it’s

Exhibit 9. For the record, Exhibit 3 is on the

monitor.

BY MR. FLAHERTY: . *

Q Can you see the monitor from where you are,
Officer?

A Yes, I can.

Q Do you see any rocks in the area of that person’s

upper body?

A No, I don’t.

Q So were you mistaken when you said there may be
some rocks in the area?

A I believe the question was, would it be possible

for a rock and I said yes.

Q Okay. Well, my question was, were there any
rocks in the area. You didn’t move this person,
right?

A No.

Q Did you —-- in your mind was it clear to you that

s
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this was not an accident at that time?

Yes.

Now, you have responded to various scenes in your
seven years in the Boston Police Department,
correct?

Yes.

Scenes of that nature, sir?

Yes.

Are you familiar with what a gunshot wound looks
like?

Yes.

And this appeared to you in your experience, in
your training as a Boston Police officer, as the
first responder to the scene, that this was an
injury caused by a gunshot wound, was it not?
No.

The EMT’'s arrived and they made an observation of
the body, correct?

Yes.

And you had conversation with them?

Yes.

Shared the collective knowledge in the
conversation?

Yes.
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And based on the sharing of the collective
knowledge after the EMT'’'s made an examination and
your experience and training as a Boston Police
officer and your seven years responding to scenes
like this, you knew that this was a wound
suffered or caused by a gunshot?

I had reason to believe but we weren’t positive
as a group. We still weren'’t positive that it
was a gunshot.

Reason to believe, correct?

Reason to believe, vyes.

Now, immediately thereafter when you formed a
reason to believe that it is an injury caused by
a gunshot wound, you then assembled a crime scene
tape, right?

Yes.

Is that the very next thing you do, the crime
scene tape? |

I believe prior to doing that I observed Mr.
Laureano in the courtyard.

Okay. And as a part of your training and
experience in the Boston Police Academy, it is
very important in a scene like this where you

have reason to believe a victim expired as a
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result of a gunshot wound to get statements of
potential witnesses, right?

Yes.

And you knew that Mr. Laureano was the person who
reported finding the body, correct?

Not until I asked him.

And based upon your conversation with him, vyou
felt it important to get his name, his address,
his identifying information, right?

Yes.

Which of the next responding homicide detectives
conducted a follow-up interview of Edwin
Laureano?

I wasn’t present during that, no.

Did you take notes during your conversation with
him?

Just his information and then mentally what he
toid me.

To whom did you pass your information alqng?

I would have passed it along to the patrol
supervisor. |

And that’g SergeantARiléy; correct?

Yes.

Okay. And after taking that statement from Mr.

o1
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Laureano, did you speak to any other potential
witnesses at or about 89 Faneuil Street?

No.

Is that then, sir, when you put the crime scene
tape up?

Yes.

Now, was it before or after you put the crime
scene tape up that you_made the observations of
the automobile? |
Before.

Alright. So prior to the crime scene tape going
up, you wént over and you felt the hood of the
car, right?

No. I think I did it after I set up the crime

scene tape.

~After the crime scene tape. And the reason for

setting up.the crime scene tape is because you
wanted to preserve the crime scene,nqorrect?

Yes.

And the reason for that, you’re taught to
preserve the crime scene, is because there may be
some type of forenéic evidence available that
could be processed by the éxperienced detectives

and the technicians from the crime scene lab,
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right?

That’s correct.

And I think you testified on direct examination
you realized how important all this was and you
didn’t want to trample the crime scene, right?
Yes.

And you knew in your mind since it was a reason
to believe that the person expired from a gunshot
wound there may be ballistics evidence, right?
Sure, vyes.

Sort of like bullet fragments and things of that
nature?

Yes.

And the crime scene tape is up, that’s when you
felt the hood of the car, right?

Right. It would have been sometime after. I
don’t know exactly when.

And the reason for feelingithe hood of the car is
to see whether or not the car had just arrived, )
right?

Yes.

And if the possibility of the person who
committed this gun shooting, the shooting, might

bossibly be in the area, right?
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Yes.
When you did that, is it then next that you
checked with the Registry of Motor Vehicles to
determine the owner of the automobile?
I didn’t run that plate until homicide was there,
I believe. I think that was later.
At some point you were assigned to secure the
crime scene, right?

You remained until seven fifty ;.m.,
right?
Yes.
So you were there for about four hours, right?
Yes.
And in that four hour period of time a number of
police officers responded, right?
Yes.
And is it fair to say Sergeant Riley was one?
Yes.
Is it fair to say Officer Sheets was another?
Yes.
Is it fair to say that Officer McNulty was
another?
Yes.

Is it fair to say that Officer wWitkins was
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another?

Yes.

Is it fair

another?

Yes.

Is it fair

arrived?

Yes.

Is it fair

present?
Yes.

Is it fair
present?

Yes.

to

to

to

to

say

say

say

say

Detective Traylor

Yes.

that Officer Kelley was

that Sergeant Detective Coleman

that Officer Pettus was

that Detective Creavon was

was present?

Was there an assistant district attorney who made

himself known to you by the name of Kevin Hayden

who arrived at the scene?

Yes.

Was there also a Captain Evans at the scene?

Yes.

Detective Paul Mahoney was present?

Yes.
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Sergeant McDonough was present?

Yes.

Detective Ceaser or Ceaser?

Ceaser, yes.

Officer Stevens, correct? At some point?

I'm not familiar with Officer Stevens.

Cfficer Coyne?

I_don't recall.Officer Coyne.

And in addition to that, members or people_from
the medical examiner’s office arrived while you
were present?

I don’t recall the medical examiner’s office
being there.

The emergency medical technicians that you
mentioned earlier, they arrived?

Yes.

And you’re not the only one that had reason to
believe that this was an injury caused by
gunshot, are you, sir?

No.

The light truck that comes from the
identification unit, that’s a large truck with
heayy lighting, right?

Yes.
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As a matter of fact, in some of the photographs
you can see the glare caused from the lighting
truck, right?

Yes.

And that light was shown down on tﬁe immediate
area of 89 Faneuilvstreet, right?

Yes.

And this light truck was present when the
homicide detecti&es and other detectives arrived
to process the crime scene, righté

Yes.

At, I think you said, at four ten a.m. it’began
to rain?

Yes.

And the rain was heavy at times, sir?

Very heavy, yes.

Rained heavily for an hour, right, prior to the
homicide detectives arriving at the scene?
About, yes.

And as Mr. Doolin asked ?ou, there was no tarp
placed over the crime scene, immediate crime
scene area, right?

No.

Are you equipped in your cruiser with any tarps
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or blankets?

A No, sir.

Q And there was nothing placed over the driver'’s

side of the automobile, right?

A No.

o] And you noted the window was down, correct?

A Yes.

Q And it'’s fair to say, sir, in your training and

experience in your seven years on the Boston
Police Department that at a crime scene such as
this, just like on March 28, 2000, there is an
exchange of collective information among the

investigating officers, right?

A Yes.

MR. FLAHERTY: No further questions,

Your Honor.
THE COURT: Thank you. Anything more?

MR. TOCHKA: Yes.

REDIRECT EXAMINATION

BY MR. TOCHKA:

Q Officer, you were just asked by Mr. Flaherty,
after a series of questions, whether or not upon

your arrival you believed that this was a gunshot
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wound when you saw Mr. Yazbek’s face.
Do you remember that question?
Yes.
Let me show you a photograph. Sir, does that
photograph fairly and accurately depict a close-
up of the face that you saw back in March 28 of
the year 20007
Yes.
When you saw that face, sir —-
MR. TOCHKA: The Commonwealth would
move to introduce this as an exhibit.
MR. FLAHERTY: Objection, Your Honor.
THE COURT: Let me see counsel.
(Whereupon, the following discussion
occurrea at side bar:)
THE COURT: Grounds for the objection?
MR. FLAHERTY: There is already
pictures in, Your Honor, that depict the injury. .
He has testified to his observations. There is
no need for the photographvto be admitted into
evidénce.
MR. TOCHKA: There is no photograph
that shows a close-up of the injury that this

officer saw. My brother has made it an issue in
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terms of whether that appeared to be a gunshot
when he saw it.

THE COURT: The objection is overruled.

MR. FLAHERTY: Your Honor, excuse me.
May I be heard?

THE COURT: I just heard you, sir.

MR. FLAHERTY: May I be heard further?
The reason for my objection is that this
photograph —-

THE COURT: Sir, could you try to keep
your voice down?

MR. FLAHERTY: I"11 try. The reason
for my objection is this photograph is
duplicative of earlier photographs. Theiline of
questioning directed to the witness was difected
to his observations of what he saw. He testified
that it appeared as though there was a slice to
the face as is my membry of his direct
examination. I queried him on that and his
response was that he had reason to believe that
it was a gunshot wound.

Your Honor, to admit this photograph in
some way, shape or form to vouch for or to

corroborate his direct examination is improper
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because it is inflammatory, it’s prejudicial, we
have had a discussion about the crime scene
photographs. My line of questioning does not
open up the door to admit additional crime scene
photographs. So for those reasons, Your Honor,
I'd object.

MR. DOOLIN: I object also.

THE COURT: Let me just say this for
the record that this particular photograph which
the Commonwealth is seeking to admit is not
duplicative of the others which the Commonwealth
has indicated it intended to put in through the
medical examiner and I do think that cross
examination entitles the Commonwealth to have it
admitted at this time.

(Whereupon, the discussion at side bar
was concluded.)

(Exhibit No. 12, beiﬁg a photograph, as
described above, was marked and admitted into
evidence.)

THE COURT: Ladies and gentlemen, let
me Jjust take this opportunity, we have heard a
few objections made already.in the course of the

trial and let me explain the role of objections.
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OQur trials must be conducted according to rules
of evidence and from time to time you have heard
and will continue to hear objections made by
counsel when, in their judgment, the testimony
about to be given by the witness is inadmissible
under our rules.

My job is to make decisions about that.
So if ; overrule the objection, it means the
witness may go &ahead and answer the qpestion. of
course, that constitutes evidence together with
all other evidence. If, for whatever legal
reason, I sustain the objection, it means the
witness is not allowed to answer the question and
you can’t guess or speculate about what that
answer might have been.

Occasionally you will see us approach
as you just did the side bar over here for
discussions relating to matters of law. Those
conferences are outside Of'your hearing but on
the record because you may hear only that which I
rule admissible. Thank you very much.

. MR. TOCHKA: Your Honor, may I publish
this on the screen, the exhibit?

THE COURT: Yes.
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BY MR. TOCHKA:

Q

Sir, I'm putting Exhibit 12 on the screen at this
point in time. Can you take a look at that?

MR. TOCHKA: Can he step down, please,
with the Court’s permission?

THE COURT: Yes.

BY MR. TOCHKA:

Q

Sir, does that photo fairly and accurately depict
how you saw Imah.Yazbek on that morning?
Yes, it does.
When you saw that individual in that photograph,
did you believe at -that point in time that that
was a gunshot wound?
It could have been a number of things. I had no
idea, sir.
Have you seen gunshot wounds prior to this?
Yes, I’have.
H;d you ever seen a gunshot wound like that?

MR. DOOLIN: I object.

MR. FLAHERTY:: Cbjection.

THE COURT: The objection is sﬁstained.

- MR. TOCHKA: .Yéu can take the stand,.

sir.

THE COURT: You can take it off the

63




LASER BOND FORMA )  PENGAD » 1-800-631-6989 + www.psngad.com

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

monitor, sir.
MR. TOCHKA: I will.

BY MR. TOCHKA:

Q Actually, let me just show you one further
picture. It’s actually Exhibit 3. 1In terms of
the glasses that you saw, I’m just putting the
arm of Exhibit 3 on the screen.

Could you step down, with the Court’s
permission? And does that photograph depict

where you saw the glasses of Iman Yazbek?

A I don’t see them here but they were right by his

hand.

THE COURT: Sir, we can’t hear you.
Speak up, please.

THE WITNESS: I can’t see it with this
Apicture but they were right by his hand.

MR. TOCHKA: You can resume the stand,
please, sir.

BY MR.VTOCHKA:

0 Sir, let me show you this photograph and ask if
you would take a look at it, partiéularly looking
at this particular‘area that I'm pointing out.

Does that show where you observed the

glasses in relationship to Iman Yazbek?
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Yes.

MR. TOCHKA: The Commonwealth would
move to introduce this photograph into evidence.

MR. DOOLIN: No objection.

MR. FLAHERTY: None from the defendant.

THE COURT: It may be marked.

(Exhibit No. 13, being a photograph, as
described above, was marked and admitted into
evidence.)

MR. TOCHKA: And with the Court’'s
permission, if I could publish Exhibit 13 on the
sScreen?

THE COURT: Yes, sir.

MR. TOCHKA: And, sir, could you step
to the screen, sir? With the Court’s permission?

THE COURT: You may step down.

BY MR. TOCHKA:

Q

And, sir, can you point out where you observéd
the glasses?

(Indicating.)

And if I can just -- is that a fair and accurate
representation of --

Yes.

—— where the glasses were?
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A Yes, sir.
MR. TOCHKA: Thank you. Would you
resume the stand? I have no further questions.
THE COURT: Thank you. Anything more,
Mr. Doolin?
MR. DOOLIN: Yes. May I approach the
witness, Your Honor?

THE COURT: Yes, sir.

RECROSS EXAMINATION

BY MR. DOOLIN:

Q I show you this photograph. Do you recognize
what’s depicted in that photograph?

A Yes, I do.

0 And does it generally depict the area of the
entrance to 89 Faneuil Street?

A Yes.

Q And is that a fair ana accurate representation of
the way that area looked that night?

A Yes, it is.

0 Is it also fair to say that there are two cones
that are in the picture?

A Yes.

MR. DOOLIN: I'd move this into
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evidence, Your Honor.

MR. TOCHKA: No objection.

THE COURT: It may be marked and
admitted.

(Exhibit No. 14, being a photograph, as
described above, was marked and admitted into

evidence.)

BY MR. DOOLIN:

Q

Showing you again what’s been marked Exhibit No.
14, did you make observations of a set of keys
that were up on the stairs?
Yes.
Did you also make observations of a lens of
eyeglasses that are up on the stairs?
I didn’t see that, sir, no.
Okay. And were you there when these cones were
put down?
I believe I was, yes.
bid you put the cones down, sir?
No.

MR. DOOLIN: I'd ask to publish this to
the jury, Your Honor, by way of the monitor, if I
may .

THE COURT: Yes.
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BY MR. DOOLIN:

Q

When you looked at that area up on the stairs;
did you make any observations at all of a lens to
a glasses that’s depicted in Exhibit -- or in
cone number five?
No.
But you did make observatibns of a set of keys,
is that correct?
Yes.
And it’s fair to say that this is the set of keys
that you observed, is that right?
Yes, sir.

MR. DOOLIN: I don’t have any further
guestions.

THE COURT: Thank you. Mr. Flaherty?

MR. FLAHERTY: Nothing further from
this witness, Your Honor.

MR. TOCHKA: No further guestions.

THE COURT: Thank you vefy much, sir.
You may step down.

MR. TOCHKA: May I céll the next
witness, Your Honor?

THE COURT: Yes, sir.

MR. TOCHKA: The Commonwealth would
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call Riad Yazbek.

THE CLERK: Your'Honor, I believe he
réquested the use of a court interpreter. May
the interpreter be sworn first?

INTERPRETER SWORN

RIAD YAZBEK,

called as a witness, being first duly sworn,
was examined and testified as follows:

DIRECT EXAMINATION

BY MR. TOCHKA:

Q

Sir, could you —-

THE COURT: I’'m sorry. The interpreter
must interpret.

THE.INTERPRETER: I was instructed that
I stand by —-

THE COURT: 1I’1ll see you at side bar.

(Whereupon, the following discussion
occurred at side bar:)

MR. TOCHKA: ﬁr.,Yazbek speaks English.
He’s been here for now two years. At soﬁe point
when I was going over quéstions he was having
some difficulty in speaking English. I asked him-'

whether or not he would feel at ease having
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someone who speaks Arabic standing next to him.
He said yes, if ﬁe should need a person. I don’'t
believe he would need a person.

THE COURT: We are not going to do this
in a fragmented fashion. He either gets the
guestions in English and answers directly in
English or both questions and answers are
interpreted for him.

MR. TOCHKA: Could we start with
English and if he has a problem switch completely
to the Arabic at some point in time?

THE COURT: No. The attorneys have to
know the extent to which, I think, he is
testifying through an interpreter or not and I

want it consistent. You may certainly, if he

understands some English, say that he has

requested the assistance of an interpreter but I
think it poses some problems for usﬂpecause the
jufy hés,no way of knowing whether he is second
guessing understanding your questions, so he
doesn’t appear unintelligent here and so they
have a right to obServe his demeanor and I think
it’s more confuéing for them if they have to make

observations about his demeanor to attempt to
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speculate about whether or not he is truly
uriderstanding the questions or not.

So I think in the interest of clarity
and for the jury’s assessment of his credibility,
that we ought either to use the interpreter
consistently or that he testify in English
without the assistance of an interpreter.

MR. TOCHKA: Okay. At this point then
I’11 have him testify without the interpreter.

THE COURT: Okay.

MR. TOCHKA: I think he has enough. I
think he just needed it as a crutch in the off
chance. In my conversation with him, he
understood my questions. He just seemed at a
point a'little bit nervous that he might become
nervous in the courtroom. So I’'d rather have the
jury hear from him.

THE COURT: Okay. So you can elicit
the initial questions and say that we have sworn
in an interpreter and as to why he is testifying
without one, but I will ask, Madam Interpreter,
if yeu just wait in the rear of the courtroom
until his testimony is over.

THE INTERPRETER: Sure.
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THE COURT: Alright. Thank you very

much.

(Whereupon, the discussion at side bar

was concluded.)

BY MR. TOCHKA:

Q

Sir, could you please introduce yourself? Tell
us your name.

Riad Yazbek.

And could you spell your name, please?

R—i—a—d, is my first name. My last name,
Y-a-z-b-e-k.

Is English your native language?

Not much.

Okay. What’s your native language?

Arabic.

Can you tell us where you were born?

I born in Lebanon.

And how old are you, éir?

I'm thirty—-four now.

And can you tell us in Lebanon, did you have any
brothers and sisters?

Um-hum, I have one brothe: in Lebanon.

And how many brothers and sisters did you have in

Lebanon?
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I have one.

And what’s that brother’s name?

Elias, E-l-i-a-s, Elias.

How old is he?

He’s thirty-eight.

Did you have any sisters in Lebanon?

No.

Do you have any sisters living herev?

No.

No sisters. How many brothers do you have?

I have three brothers, me fourth.

And what are your brothers’ names? You just told
us one of the brothers.

My brothers, yes, my brother Abboud and Iman.
Abboud. Where does Abboud live?

Abboud live with me in Brockton.

And how long has Abboud lived here?

About two years now.

And do you know when he arfived -— strike that.
Abboud has lived here about two years?

Right.

And you said you had a brother Iman?

Yes. |

And do you know when Iman came to this country?
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I think in 87, 1987.

‘Do you know about how old he was when.he arrived?

Twenty-one, twenty-two. I’m not sure.

Was he your oldest brother or not?

Oldest brother.

And do you know what type of work he did when he

came to this country?

He do, when he come here, he work in hardware

store like painting and store, small'store. Then
he --
At some point in time did he start his own
business, do you know?
Yes. He worked the store. Then he go work
landscéping'and nighttime he work in the gas
station. Then when he start good landscaping, he
leave the gas station.
And you said what type of business? A
landscaping business?
Landscaping contractor.
Do you know what the name of the -- I'm sorry.
Wait for me to finish the gquestion, sir.

What was the name of the landscaping
company?

Yazbek Landscaping.

14
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Did he have any trucks in connection with that
landscaping business?

Yes.

And did the trucks have any name on the side of
them?

Yazbek Landscaping.

Do you know what type of work your brother would
do in the off season when there wasn’t any
landscaping work to do-?

Yes. He was doing snow plow and he was do like
basement work and --

Okay. I understood the basement work. What type
of basement work was he doing?

Sometime they put like wood in the basement, in
the floor in the basement.

So he was doing cafpentry type work?

Um-hum.

Ié that a yes?

Yes.

Okay. Sir, I'm going to show you this photograph
and ask you if you can identify that photograph.
Yes, sir.

And who is that a photograph of?

This is my brother.
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Do you know when that photograph was taken
approximately?
I think one year before.
One year before what?
Um, I was not here. One year before he got
killed.

MR. TOCHKA: Your Honor, the

Commonwealth —-—

BY MR. TOCHKA:

Q

Is that a fair and accurate representation as to
how your brother looked?
Yeah.

MR. TOCHKA: The Commonwealth would
move to introduce this photograph into evidence.
MR. FLAHERTY: No objection.

MR. DOOLIN: ©No objection, Your Honor.

THE COURT: It may be marked and
admitted. B

(Exhibit No. 15, being a photograph, as
described above, was marked and admitted into
evidence.) |

MR. TOCHKA: With the Court’s

permission, I’'d ask to publish it on the monitor.

BY MR. TOCHKA:

/o
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Sir, when did you say that photograph was taken?
Do you know?

I'm not sure. Maybe one year before.

And approximately how tall was your brother?

I don’t know.

Was he as tali as you?

One sixty by meter. I don’t know by foot.

In relationship to you, bow tall was yodr
brother?

He is very, very nice with me.

No. I'm asking you, sir, in relationship to how
tall ybu are, was your brother as tall as you
are? Shorter than you are?

Is 1little shorter than me.

Shorter than you are?

Little bit.

And, sir, when did you come to this country?

I have now three year and five months, yeah.

Do you remember, in relationship to when your
brother was killed, how long had you beén in this
country?

Probably five months.

And when you came to this country, where did you

live?
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A With my brother.

o) And where was that?
A In Watertown.
Q What street was that on?
A 88 Hearn Street.
0 What street?
. A 88 Hearn.
Q 88 ——
A Hearn. -
Q H-e-a~-r—n?
A Yes.
Q Who did you live there with?
A I lived with my brother, Ricardo, and I have a
cousin. |
0 And what type of work did you do when you éame to

this country?

A I worked with him one month.

Q You worked with him what, sir?

A One month, then I go work in gas station.

Q And, sir, when did you last see your brother?

MR. DOOLIN: Judge, I object.
THE COURT: He may answer that.
BY MR. TOCHKA:

0 When was the last time you saw your brother?
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It was me and Ricardo home about nine o’clock.
Then he called me, he said, come, I need help,
come down, help me. I go down, help him. He was
leave some stuff at home like food and we stayed
home 1like thirty minutes. Then I go inside the
kitchen and he tell me, I'm going, he say,
tomorrow it going to be rain, I’'m not working
tomorrow, I going tonight, spend night, go out
about nine thirty.

Do you know where he went?

I don’t know.

Do you know if your brother had a cell phone?
Yes, sir.

Do you know when he left the house whether he had
a cell phone with him?

Yes, sir.

Do you know whether or not your brother had money
with him when he left the house?

I have no idea.

And when did you learn about your brother’s
death, sir?

Next day. I be work and Ricardo, he come my
workJ ﬁy brother don’t come. Ricardo, I wake up,

Ricardo take me work. Then I don’t know what
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time they know Ricardo about my brother and when
I come back from work about six o’clock they told
me .
Wwho told you, sir?
Ricardo.
And did you go somewhere?
Yeah. They took me to ——
MR. DOOLIN: Judge, I object.

THE COURT: Another question, sir.

BY MR. TOCHKA:

Where did you go, sir, after that?
I go, me and Ricardo, they took me to Brighton
police. Then they took me to Boston, I don’t know
what they call this one, where my brother is.
Is that the BOSton medical examiner’s —-—

MR. DOOLIN: I object.

THE COURT: Move on, Mr. Tochka.

MR. TOCHKA: May I be heard at side
bar?

(Whereupon, tﬁe following discussion
occurred at side bar:) |

| - MR. TOCHKA: ‘I;m only asking, did he

identify his brother’s body. Thatfs it.

MR. DOOLIN: I'1]1 stipulate.

ol




LASER BOND FORM A @ PENGAD » 1-800-631-8988 « www.pangad.com

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

THE COURT: Okay. What else do you
have with him, sir?

MR. TOCHKA: That was it.

THE COURT: Okay.

MR. TOCHKA: Just to ask him about the

car.

THE COURT: I just want to make sure we
are not going down the road of seeing him in the
morgue.

MR. TOCHKA: I was going to say, was he
present during the identification of his
brother's>body.

THE COURT: Yes, that’s it.

(Whereupon, the discussion at side bar

was concluded.)

BY MR. TOCHKA:

Q

Sir, that day with Ricardo, were you present for
the identification of your brother’s body?
Um-hum, yes, sir.

Wwhat type of car did your brother drive?

They took me, Ricardo —-

No. I'm asking you, your brother, Iman, what
type of car did.he have?

1990 Buick Skylark.
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MR. TOCHKA: Thank you, sir. ©No
further questions.

THE COURT: Thank you very much. Mr.
Doolin, any examination?

MR. DOOLIN: I don’t have any

questions, Your Honor.

MR. FLAHERTY: Just a few, Your Honor.

CROSS EXAMINATION

BY MR. FLAHERTY:

Q

Mr. Yazbek, my name is Timbthy Flaherty. If I
ask you any gquestions you don’t understand, just
let me know and I’11 try and rephrase them.
Okay?

How long, sir, did you live with your
brother here in this country?
About five months.
Did you ever have occasion to meet a woman named
Joleena Tate?
I don’t know the name but if they show me
something, I know.
Does the name Veronica mean anything to you?
Veronica, yeah.

Jennifer Stacey, does that mean anything to you?
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Yes, sir.
And Joleena Tate, that name means nothing to you?
I hear it. ©Nobody mean‘nothing from what I hear,
just the name.
Did you ever see your brother in the company of a
younger women who was not Veronica and not
Jénnifer? By the name of Joleena?

MR. TOCHKA: Objection.

THE COﬁRT: He may answer if he”can. .
One time. i don’t know the name but I saw, I

hear these names, Veronica.

BY MR. FLAHERTY:

Q

So you don’t know whether or not this woman
visited Hearn Street in Watertown?
Yes. They came home, the times, if he was.there,
first day when I met her, I saw her from the
first day.
How many times did she come to the house in
Watertown?
Two people —-

MR. TOCHKA: I would object, only if we
can clarify who we’re talking about.

THE COURT: Rephrase the question.

BY MR. FLAHERTY:
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Sir, I’'m referring to the woman that your brother

met, not Veronica, not Jennifer, Joleena Tate.
Um—hum.
Do you understand my gquestion, sir?
Yes.
You were present the day that your brother met
her?
Yes.
Is it fair to say that they were friends?
Can you say that again?
Is it fair to say that this girl that your
brother met, Joleena, she and your brother were
friendly?
No.
Not friendly?
From first day my brother is not friendly.
And how o0ld -- sir, your brother is one year
older than you, correct?
Two yearé.

MR. FLAHERTY: Two years. No further
questions, Your Honor.

THE COURT: Anything more, sir?

MR. TOCHKA: ©No further questions.

THE COURT: Thank you very much, sir.
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You may step down.

MR. TOCHKA: Do you want to call the
next witness now, Your Honor?

THE COURT: Yes.

MR. TOCHKA: The Commonwealth would

call Dr. Chirnov.

ALEXANDER CHIRNOV

called as a witness, being first duly sworn,
was examined and testified as follows:

DIRECT EXAMINATION

BY MR. TOCHKA:

Q

Good morning, sir. Could you please tell us your
name?

My name is Alexander Chirnov, C-h-i-r-n-o-v.
Sir, what is your occupation?

I am forénsic pathologist in the chief medical
examiner’s office in Boston.

And can you tell us what are the duties of a
forensic pathologist?

Death investigation, establish cause and manner
of death.

And,_ can you describe for the jurors your

background and training?
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I completed my medical school in Moscow, Russia.
I immigrated to the United States, completed a
four year residency in anatomic and clinical
pathology in Brown University.

THE COURT: Doctor, I’'m going to ask
you to speak more directly into the microphone.
(continued) And one year surgical paﬁhology
fellowship in Brown University and one year
forensic pathology fellowship in Brown

University.

BY MR. TOCHKA:

And, sir, approximately how many autopsies have
you conducted?

More than fifteen hundred.

Did you conduct the autopsy of Iman Yazbek?

Yes.

And can you tell the jurors when and where?

Iﬁ 720 Albany Street, Boston, Massachusetts, on
March 28, 2000.

And prior to condUcting:the autopsy, what history
did you have relative to the deceased?.

I received history from preliminary police repért
coqsisting of that he was shot on the street and

pronounced dead on the scene.
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And was there any evidence of medical treatment
at the time when you observed the body of Iman
Yazbek?

No.

And do you know why that was?

Because he was pronounced dead on the scene.

Did Mr. Yazbek have any identifying marks such as

tattoos?
Yes. He had a tattoo on his right upper arm over
here.

And what type of tattoo was that?

It’s evergreen, three, consistent with Lebanon
national symbol.

The Lebanese national symbol?

Yes.

~When Mr. Yazbek arrived —-—- when he arrived at the

medical exéminer's office, can you tell us what
he was wearing —— was he clothed?

Yes.

And did you remove the clothing from the body of
Mr. Yazbek?

Yes.

And what did you do with that clothing?

They were submitted to Boston Police crime lab.
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Sir, I'm going to show you this jacket and ask
you if you can identify it.
Yes.
And what is that, sir?
The jacket which he was —— windbreaker.
Is that the jacket that Mr. Yazbek wore at the
time when you observed him at the medical
examiner’s office?
Yes.
And does that fairly and accurately represent the
jacket as to how it appeared?
Yes.

MR. TOCHKA: Your Honor, I move to mark
this as an exhibit.

MR. DOOLIN: No obijection.

MR. FLAHERTY: No objection.

(Exhibit No. 16, being a jacket, as
described above, was markea and admitted into

evidence.)

BY MR. TOCHKA:

Q

Let me show you these pants and ask if you can
identify these pants.
Yes.

And what are they?
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A He was wearing these pants.

o) And do these fairly and accurately depict the

pants Iman Yazbek wore on the date that you

observed his body at the medical examiner’s

office?

A Yes.

Commonwealth

admitted.

MR. TOCHKA: Your Honor, the

would move to introduce the pants.

-

MR. FLAHERTY: No objection.

MR. DOOLIN: ©No objection.

THE COURT: They shall be marked and

(Exhibit No. 17,

being a pair of pants,

as described above, was marked and admitted into

evidence.)

MR. TOCHKA: Your Honor, if I might

just show the jurors by walking up and down the

aisle?
THE COURT: Yes, sir.
BY MR. TOCHKA:
0 Now, sir, with reference to the pants, did you

make any observations of the pants?

A Was blood on the pants and the pants was wet.

0 There was blood on his pants.

And can you
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describe the blood?

It’s spreading part on the upper part and front
upper part.

Of the pants?

Yes.

And how was it spread on the pants?

It’s spread in small spots of the blood.
Spatters, would that be fair -

Yes.

And did you observe any other spatters on his
shirt as well?

Yes.

And in terms of the stomach of Mr. Yazbek, did
you observe any blood 6n his stomach?

No.

So if I could show you, if I can put Exhibit 3 on
the monitor, sir, and if I could ask you to look
at Exhibit 3 on the monitor, does that depict the
pants that Mr. Yazbek was wearing?

Yes.

Does that depict the shirt that he was wearing?
Yes.

And does that fairly depict the jacket?

Yes.
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And with the Court’s permission, if you could
step down to the diagram and show us where the
spatters were.

Ydu can see on this picture.

On the pants, and how about the shirt?
(Indicating)

Did you observe any spatter. on his stomach area?
This.

Thank you. Sir, did you conduct an external
examination of Mr. Yazbek?

Yes.

Just so the jurors have a reference point, when
you do a typical —- when you do an autopsy, can
you tell us what procedure you follow?

The procedure is separated into two steps. The
first one is external examination and the second
step is internal examination.

And when you conducted the external examination,
can you tell us, did you measure the body of Mr.
Yazbek?

Yes.

And how tall was he?

He was sixty—four inches.

Is that five feet four inches?
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Yes.

And how much did he weigh?
One ninety pounds.

And how would you describe his body development?
Normal, mildly obese.

Normal, mildly obese?

Yes.

Did -you observe any evidence of trauma on the
external examinétion of Mr. Yazbek?

Yes.

What was that evidence?

It was laceration on the right side of the face.
And can you describe that laceration for us?
What do you mean by laceration, first off?
This means a_rupture of the skin.

And can you describe the laceration for us,
please?

I can show on myself. This is six inches long
laceration of the right side of the cheek.

And how deep was the laéeration?

Up to two inches.

bid you observe any stippling associated with £he
laceration?

Very small stippling.
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And can you explain to the jurors what stippling
is, how it’s caused?

Stippling is spotting, surrounding a gunshot
wound or exit, result of gun powder tattooing the
skin.

And you observed no stippling around the face -

No.

—— where the laceration was? What did you find

during your internal examination?

But I also found exit gunshot Qound on the right
side of the neck, horizontal and rear.

You got aﬁead of me there.

Yes.

Where was the wound on the right side?

On the right side of the neck.

And how far below the ear was it?

It’s approximately two inches.

And how would you describe that necg_injury?

This is also skin, horizontally two and a half

inches laceration.

Two and a half inch laceration?
Yes.

And is it hofizéntal?

Yes.
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And what do ycu mean by horizontal?

It’s parallel to the shoulder.

Now, did you conduct an internal examination?
Yes.

And can you tell us what you found in your
internal examination?

I -found gunshot wound which entered this side of
the check, go to the.palate, destroys maxilla,
the faciai bone over here, the mandible, and exit
on the neck.

So in terms of the first facial bone that it
struck, where is that facial bone?

It's over here, sinus, frontal bone.

And in terms of the palate, where’s the palate?
This is’ internal part of the mouth.

And would that be also called in layman’s termé,
the roof of the mouth?

Yes.

And then the bullet went through the bone in the
face, through the palate, 'and which direction?
Down to the mandible, this is bone, jaw.

And are there two ﬁaw bones? A lower and upper
jaw bone?

Yes.
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And did it traverse the upper Jjaw bone?

Yes.

And when it hit the lower jaw bone, what happened
then?

It ricocheted and exited on ﬁhe back of the neck.
And did you observe any associated stippling
inside the facial area —--

Yes.

—— of the victim? And where did you observe the
stippling?

Inside the woungd.

And do you know where inside the wound?
Practically on entire wound.

And what significancé did that have in terms of
your autopsy, the stippling that was not oﬁ the
outside but on the inside?

It is consistent with contact or close to contact
gunshot wound.

And when you say contact or close to contact
gunshot wound, what do you'mean?

Tﬁe distance between barrel and skin was less
than half inches. ‘

Was less than —--

Half inches.
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And so, as I understand your testimony, the
bullet entered the face of Mr. Yazbek and exited
through his neck, correct?

Yes.

Can you tell us by your examination how you made
the decision that the bullet entered the front,
the face area, and exited his neck?

When a bullet strikes the skin or body, it is

forming defect which means tissue, you lose, and

" then bullet exit the body, it is skin of elastic

and it’s lacerated. When you try to put ends of
the wound, exit wound, you can put all wound
together, but when you try to put entrance wound,
you have defect of the tissue which is called
loss of tissue. 1It’s consistent with entrance
gunshot wound.

So the fact that you could —- the fact that the
entrance wound, you could not put together, that
is the facial area of the wound, the laceration
could not be completely closed?

Yes.

That indicéted to you that that was the entry?
Yes. |

And the fact that the exit wound which is

Yo




LASERBONDFORMA @ PENGAD + 1-800.631-6989 » www.pangad.com

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

horizontally shaped could be closed, the skin
could be closed, that indicated to you that is
the exit wound?

Yes.

Now, when you conducted your internal examination
of the face area of Mr. Yazbek, were your
findings confirmed as to the entrance wound and
the exit wound?

Yes.

And would you tell the jurors how that was
confirmed?

It was a fragment of the jacket of the bullet was
found on the tip of‘the tongue and frégments of
the bone, as a result of this, was also embedded
in the tip of the tongue, is consistent with
movement from the top to down.

So, as I understand your testimony, the fragments
of the bones from the palate --

Yes.

—; was in a downward---

Yes.

—— fashion indicating the path of £he bullet?
Yes.

And there was also chips from the fragments found

97




LASERBONDFORMA B PENGAD * 1-600-631-6988 * www pengad.com

10

1

12

13

14

15

16

17

18

19

20

21

22

23

24

on the tongue?
Yes.
And you also said-that there was part of the
bullet that was oh the top of his tongue?
Yes, jacket of the bullet.
When you say jacket, again for the jurors, what
do you mean by jacket?
External copper like of bullet.
It’s the covering. of the bullet?
Yes.
And can you tell the jurors the path of the
bullet?
It’s from top to bottom, slightly left to right
and downward.
And, sir, I'm going to ask you, do you have —-
MR. TOCHKA: Actually, can I see the
Court ét side bar?
(Whereupon, the following discussion
occurred at side bar:)
MR. TOCHKA: I would ask him to use
this just to show the path of the bullet. I
forgot to- tell counselvabout that, because I'm'
going to ask him to look af the exhibit -- I'm

not moving to introduce it in evidence, just for
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demonstrative purposes so he can show the
dimensional quality.

MR. DOOLIN: I don’t object to it.

MR. FLAHERTY: No objection.

THE COURT: Okay.

(Whereupon, the discussion at side bar
was concluded.) |

BY MR. TOCﬁKA:

o) Sir, did you bring with you today a medical

skull?

A Yes.

0 Would you>please take that out?

A (Complying.)

0 And it’s fair to say, sir, that this is a plastic
skull?

A Yes.

0 Now, what I’'m going to ask you to do, sir, if you

could stand --
MR. TOCHKA: Would it be alright if he
stood here or closer to the jurors, Your Honor?
THE COURT: He can sténd closer to the
jurors as long as Ehe attorneys can see.
BY MR. TOCHKA:

0] Sir, in a nice loud voice, that being a three
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dimensional model, so the Jjurors can see as well
as defense counsel, so they can see it, would you
show us the path of the bullet?

It entered over here, the entrancé.

THE COURT: Dr. Chirnov, you are going
to have to keep your voice up, please.
(continued) Okay. The entrance over here and
across this area consistent with defect of the
entrance,-the bullet went through fhis area,
formed defect over here, and across over to here
and just across this there and ricochet on the
back, based on this side, from this much entrance

back.

BY MR. TOCHKA:

Q

So if ybu can, holding the skqll, as the bullet
entered -- and what you pointed ouf, just so I
can make it clear for the récord, is below the
right eye?

Yes.

To the right of the nose area?

Yes. |

The bullet entered in this particular location
where you have marked it, correct?

Yes.
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It then proceeded to go through the roof of the

mouth?

Yes.

As it goes through the roof of the mouth, is that

when you say the bone splinters were going in a

downward fashion?

Yes.

And they landed on, some of them embedded where?

-

On the top of the tongue.

And you also found on the top of the tongue what,

sir?

The jacket.

And the upper jaw bone that you referred to,
where is that, sir?

This is this one.

So it’s the facial area here, the face bone
going through the upper jaw?

Yes.

Going through the top of the mouth?

Yes.

Going down, then striking the lower jaw?

_Yes .

And then as it strikes the lower jaw, it

ricochets?

here
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MR. DOOLIN: Judge, I’'m going to
object.
THE COURT: 1It’s a leading guestion,
sir.
A Exits ~-

BY MR. TOCHKA:

0 And as it ricocheted, it did what, sir?

A It went backward.

Q Thank you. Next I’'m going to show you this
diagram.

MR. TOCHKA: If I could ask, with the
Court’s permission, if Dr. Chirnov could step
from the stand?

THE COURT: Yes.

BY MR. TOCHKA:

Q Showing you that diagram, the top skull which
shows the frontal skull and a right side, can you
mark on the top and on the bottom the path of the
bullet?

MR. DOOLIN: Judge, I object.
THE COURT: He may do that, sir.
BY MR. TOCHKA:
Q Can you mark this, can you show us the path of

the bullet?
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(Complying.)
And then show us the line as to the path of the
bullet where it went down.
(Indicating.)

MR. TOCHKA: Thank you, sir. May that
be marked, Your Honor, for identification??

THE COURT: Yes, for identification.

(Exhibit B, being a diagram, as
described above, was produced and mg;ked for
identification.)

MR. TOCHKA: And may I just walk it
along the path of the rail?

THE COURT: You may.

MR. TOCHKA: Thank you.

BY MR. TOCHKA:

Now, sir, at the time did you take photographs of
the internal examination of the body of Mr.
Yazbek, the facial area?

Yes.

And, sir, you described the six inch laceration
and wound to the face of Mr. Yazbek, correct?
Yes.

Sir, I'm going to show you this photograph and

ask you, were you present when that photograph
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waé taken?

Yes.

And does that fairly and accurately depict the
six inch laceration that you’ve spoken of to this
jury?

Yes.

Doesrthat actually in the corner show the tattoo

of Lebanon that you referred to?

" Over here.

Is that a fair and accurate représentation, sir?
Yes.

MR. TOCHKA: The Commonwealth would
move to introduce this into evidence.

MR. DOOLIN: i object.

THE COURT: Overruled.

(Exgibit No. 18, being a photograph, as
described above, was marked and admitted into

evidence.)

BY MR. TOCHKA:

Q

Sir, did you also cause to be taken a photograph
of the face of Mr. Yazbek showing where Ehe
bullet entered?

Yes. |

And how did you do that, sir?

TU4
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I put edges of the wound together.
You tried to close the edges of the wound?
Yes.
And as you testified that’s one way that you
determine the entrance of the wound?
Yes.
Does this photograph fairly and accurately depict
that, the —-
Yes.
—-— face of Mr. Yazbek?
Yes.
MR. TOCHKA: The Commonwealth would
move to introduce this photograph at this time.
MR. DOOLIN: ©No objection from the
defendant.
THE COURT: Is that an objection or not
an objectidn?
MR. DOOLIN: Not to this one, Your
Honor.
THE COURT: Thank you.
(Exhibit No. 19, being a photograph, as
described above, was marked and admitted into

evidence.)

BY MR. TOCHKA:
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Q Doctor, did you observe any abrasions to the

face?
A The forehead.
0 The left side of the forehead?
A Yes.
0 And can you tell the jurors, what’s an abrasion?
A Superficial defect of the skin.
Q And how is that caused?
A wWith scratéhing.
Q And does -——
A Scratch of the skin.
0 And does this photograph fairly and accurately

depict that abrasion, sir?
A Yes.

MR. TOCHKA: The Commonwealth would
.move to introduce this photograph, Your Honor.

MR. DOOLIN: No objection to this
exhibit, Your Honor.

MR. FLAHERTY: ©No objection.

THE COURT: It shall be marked and
admitted.

(Exhibit No. 20, being a photograph,
was marked and admitted into evidehce.)

BY MR. TOCHKA:
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And, sir, did you have occasion to have taken a
photograph showing the exit wound in the neck
area?

Yes.

And, sir, does that photograph fairly and
accurately depict the exitAwound that you
described?

Yes.

MR. TOCHKA: The Commonwealth would
move to introduce this photograph into evidence.

MR. DOOLIN: I object to the exhibit,
Your Honor.

THE COURT: The objection is overruled.

(Exhibit No. 21, being a photdgraph, as
described above, was marked and admitted ihto
evidence.)

MR. TOCHKA: Your Honor, I’d ask the
witness if the witness can step to the diagram —-
to the monitor.

THE COURT: To the monitor, yes, sir.

MR. TOCHKA: Sir, could you step down
to the monitor here? Actually, I would have him
step to this side —-- he doesn’t even need it. He

can use the pen.
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Sir, can you step to the side over
here?

MR. DOOLIN: Judge, I object,
respectfully.

THE COURT: The objection is overruled
for reasons that were discussed at side bar.

Ladies and gentlemen —-— before you
display it, Mr. Tochka -—-

MR. TOCHKA: Yes.

THE COURT: Let me Jjust advise the
members of the jury that the photographs you are
about to see are very graphic. They are evidence
in this case. They have been admitted as an
exhibit but I just caution you that they are very

graphic.

BY MR. TOCHKA:

Q

Sir, showing you that exhibit which is Exhibit
No. 18, can you tell us what that depicts?

It’s a laceration of the face consistent with
entrance gunshot wound.

Is that the six inch laceration of the face that
you ;eferred to?

Yes.

Now, you said one way that you determined that it
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was an entrance wound was by doing what, sir?

Putting edges of the wound together.

And the fact that you could not put a portion of

the edges together indicated what?

Defect of the tissue which is tissue loss

consistent with entrance gunshot wound.

And can you demonstrate, sir, what does that.

picture show?

Defect of the tissue. This is lacergtion which

was put all together.

And how did you do that, sir?

Just moving the skin.

And so it shows us, where was the entrance wound

then, sir?

Yes, over here.

And that’s, for the record, Exhibit 19 which I’'ve

shown. |
Sir, you’ve also testified as to the

neck wound being horizontal?

Yes.

And approximately two and a half inches. And let

me show you now what’s been marked as Exhibit 21,

and..can you tell the jurors what that shows?

This is showing exit wound. 1It’s over here.

vy
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And finally, sir, is the abrasion that you
noticed on the face of Mr. Yazbek on his left
forehead.

I’'m showing you’now Exhibit 20. Can
you show what that is?

It’'s abrasion, superficial skin defect.

And, sir, do you have an opinion how that could
have been caused?

It can be just impact or movement.

Impact or movement on what?

The hard surface.

MR. TOCHKA: Thank you, sir. If you
could resume the stand.

THE COURT: We are going to take a
recess. How much more do you have?

MR. TOCHKA: This will probably be a
good time. I believe probably at least another
five, ten minutes.

THE COURT: Alright. Thank you.
Ladies and gentlemen, wé are going to take the
morning recess at this time. We had somé cofﬁee
brought in. Leave youf notes in your envelopeé
on the seats. Do not discuss the case during the

recess and we’ll see you shortly.
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(Whereupon, the proceedings were
recessed at 11:15 o’clock a.m., and reconvened at
11:45 o’clock a.m.) |

THE COURT: You may continue, sir.

MR. TOCHKA: Thank you, Your Honor.

BY MR. TOCHKA:

Q

Dr. Chirnov, I'm showing you Exhibit 20 which is
the abrasion to Mr. Yazbek’s forehead.
Yes.
Can you see that? And can you tell the jurors
whether or not that abrasion was caused -- can
you tell ué when it was caused in relationship to
the gunshot wound?
I don’t know.
Can you tell us whether it was caused hours
before or minutes before?

MR. DOOLIN: I object.

THE COQRT: He can answer tpat
gquestion.
There is no inflammation reaction on the skin
consistent with response on this;

THE COURT: Speak directly into the
microphone, sir;

THE WITNESS: Yes. There is no
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inflammatory reaction in the abrasion. Whether

it happened minutes before death or after death,

I don'’t know,

BY MR. TOCHKA:

Q

And with respect to the fragments that you took
during your autopsy, the bullet fragments, the
jacket that you referred to, were those submitted
to the Boston Police crime lab?
Yes.
And with respect to the laceration that you
described to this jury, the six inch laceration,
I want to show you what’s been marked as Exhibit
19, and ask you, the bullet wound having entered
two inches below the eye —-
Yes.
—— db you have an opinion as to what could have
caused the six inch laceration?
Most of this laceration was result of gases which
go with bullet.

MR. FLAHERTY: I'm sorry, Your- Honor.
Could I have,that answer again?

THE COURT: Would you answer again,
sir?

THE WITNESS: With gasses which go with.




LASERBOND FORMA @  PENGAD + 1-800-631-8089 ¢ www.pengad.com

10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

bullet. It’s out of explosion of gunpowder that
there is gas formed which moves and these gases
go with bullet to the tissue, causes this

laceration.

BY MR. TOCHKA:

Q

And if a gun was held say five or ten feet away
from the. individual, would you get this type of a
laceration?

No.

If a gun was held half an inch as you just
described, would you get this, consistent with
this laceration?

Yes.

When you say the gasses, what do you mean by
that?

The gases which form as result of explosion,
gunpowder.

Sir, is that consisteht with the flash when a gun
is fired, the flash that comes out of the barrel?
Yes.

And the explosion that comes with that is what
caused this? |

Yes.

Now, the direction, though, is from two inches
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below the eye in a downward fashion. What does
that indicate to you?
Direction of the bullet.
And direction of the bullet, does that indicate
the direction, how the gun was held in
relationship —-—
Yes.
And could you, using yourself, show how the gun
would have been held?

MR. DOOLIN: I object.

THE COURT: The objection is sustained.

BY MR. TOCHKA:

Q

Can you tell from looking at this wound the
position of the individual who fired the gun,
where that individual would be standing? Yes or
no.

MR. DOOLIN: I object.

THE COURT: Side bar.

(Whereupon, the following discﬁssion
occurred at side bar:)

THE COURT: Grounds for the objection?

MR. DOOLIN: It's»speculation, Your
Honor. There is no basis for any of that.

MR. TOCHKA: That’s what he would say,
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that you can’t tell.

MR. FLAHERTY: Then it’s an improper
gquestion, Judge.

THE COURT: This person 1is not
qualified, sir, as a ballistician or anyone else
who, I think, can answer that question. So I'm
going to sustain the objection in that form.

MR . TOCHKA: I would suggest to the
Cour%/he is qualified in the sense oﬁ saying
there is no way somebody could tell where a
person was standing because that’s going to be a
guestion for this jury as to, was the individual
standing in front, was the individual standing in
the back. You cannot tell from the bullet wound,
the path, how the person was shot, the position
of the body versus the position of the person.)

As an expert, he can testify as a
medical examiner that you cannot tell, there 1is
no way you can speculate. I just want to get
that before’the jury, that he can’t speculate.

THE COURT: If you think this is within
his expertise of a medical examiner, then I think
yoq“pave to lay a better foundation for his

knowledge and I don’t think that’s been done.
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MR. TOCHKA: Okay.

THE COURT: And I think a few guestions
in that regard would help. Thank you.

(Whereupon, the discussion at side bar

was concluded.)

BY MR. TOCHKA:

0

Now, sir, at some point in’time did you cause a
toxicology report to be prepared in connection
with this case?

Yes.

What is a toxicology report?

The examination of toxic substance in the blood.
And did the toxicology report come back in
connection with this case?

Yes.

And what were —— let me ask you, in terms of the
toxicology report, is that a standard practice in
ali autopsies?

Yes.

So it’s done all the time?

Yes.

And what}was the report-that came back in
connection with this case?

It was negative for street drugs and other toxic
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substances.

Q Were there any drugs or toxic substances found?

A No.

0 And was there any alcohol found, ethanol?

A Yes.

o) And how much was that?

A It was point oh one.

0 And what is that indicative of, sir?

A The legal l1limit for the state of Massachusetts'is

point oh eight. It’s eight times less than legal
limit. |
0 And now, éir, you’ve also testified as to the
blood spatter on the pants of Mr. Yazbek and the
shirt area.
And do you have an opinion, sir, what
would have caused that?
MR. DOOLIN: Judge, I object.
THE COURT: Rephrase the qgestion.
MR. TOCHKA: 1I’'1l1l ask some more
questions, Your Honor.
BY MR. -TOCHKA:
Q Sir, this type of particular gunshot wound where
an‘individual ié shot -— let me ask you.

How many gunshot wounds have you been
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involved in in terms of the autopsy?
A Around two hundred.
Q And have you observed gunshot wounds to the

facial area?

A Yes.
Q And do you have an opinion, sir, as to what would
have caused -—- just yes or no, do you have an

opinion as to what would have caused the splatter
on the panis of the deceased?

MR. FLAHERTY: Obijection.

THE COURT: Probability, Mr. Tochka.
Rephrase the question, please.

BY MR. TOCHKA:

Q Sir, you have gone to medical school, correct?
A Yes.

0 In Russia?

A Yes.

Q As well as Brown University, correct?

A Yes.

0 And you studied anatomy, cOrréct?

A Yes.

0] And this, a gunshot wound when an individual is

shot, based upon your training and experience, do

you have an opinion as to what would cause a
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spatter on the pants area of the individual?

MR. TOCHKA: Mr. Flaherty, I can’t see
the witness.

THE COURT: Side bar.

(Whereupon, a discussion occurred off

the record at side bar.)

BY MR. TOCHKA:

Q

Sir, do you have an opinion as to what would
happen when an individual was shot in the” face?
Relative to this spatter on the pants, what would
cause that?

I think it’s the result of laceration of the
face. There is blood which is present in the
face, splattered all over the body.

That’s all I was asking you, sir. Did you; in
connection with this case, did you cause a death
certificate to be completed?

Yes.

And, sir, what was the cause of death?

Gunshot wound to the head.

And can you tell the jurors, sir, how soon after
the gunshot wound, how quickly the»individual
would have expired as a result of that gunshot

wound?
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MR. DOOLIN: I object.
THE COURT: This individual, the
objection is overruled.

A Based on medicél literature thatvpatients who
would sustain this type of wound die instantly.

BY MR. TOCHKA: |

0 And, sir, the fact that this gunshot did not
enter any vital organs —- or, did it enter any
vital organs, the gunshot?

A No.

o] Can you tell the Jjurors how then an individual
would die as a result of such a gunshot wound?

MR. DOOLIN: I object.
THE COURT: Put the question again.

BY MR. TOCHKA:

0 To a reasonable degree of medical certainty, sir,
based on your training and experience as to an
individual suffering a gunshot wound like you
observed on the face of Mr. Yazbek, based upon
yvour training and experience, do you have a
reasonable degree of medical certainty as to how
an individual would die from such a gunshot
wound? |

MR. DOOLIN: I object.
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BY MR. TOCHKA: j @/QM

0 How did this individual die?

A As a result of heart stop, as reflex on the ﬁggﬁ&&g
damage of the face. | M%%%é;%ﬁ

0 Sir, is this the death certificate which you (%
signed in connection with this case?

‘A Yes.

THE COURT:  How did this individual(, ¢V~

die? %Aéiéﬁ>

!

MR. TOCHKA: Your Honor, I would move
to introduce this as an exhibit, not to be
published to the jurors at this time.

MR. DOOLIN: No objectioh, Your Honor.

MR. FLAHERTY: No objection.

THE COURT: It shall be marked and
admitted.

(Exhibit No. 22, being a document, as
described above, was marked and admitted into
evidence.)

MR. TOCHKA: I have no further
guestions. Thank you, sir.

THE COURT: Thank you very much. Cross
examination, Mr. Doolin.

MR. DOOLIN: Thank you, Your Honor.

5
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CROSS EXAMINATION

BY MR. DOOLIN:

Q

Dr. Chirnov, it’s fair to say that your, the
autopsy that you performed on this case was on
March 28 at about ten thirty, is that right?

It started at ten thirty.

Ten thirty in the morning, is that right?

Yes..

Did you yourself'go to the scene at 89 Faneuil
Street that morning?

No.

Were you ever asked to go to the scene on that
day of March 28 by members of the Boston Police
Department?

No.

Sir, it is your testimony that in performing this
autopsy, that one of the things that you did was
that you measured Mr. Yazbek? Is that correct?
Yes.

And he was five foot foﬁr inches, is that right?
Yes.

A hundred- and ninety pduﬁds, is that right?

Yes.

It's fair to say that you described him, I think

-%

N
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onn direct examination, as being normal to mildly
obese? Is that right?

Yes.

It’s fair to say that he was a somewhat heavy
gentleman, is that right?

Yes.

And is it also your testimony that one of the
things that you did in -- when you performed the
autopsy is that you examined his arms? 1Is that
correct?

Yes.

There was no trauma to his arms, is that correct?
Yes.

And you gave a good thorough examination, is that

right?

~Absolutely.

And there Qere no trauma to his legs, is that
right?

Yes.

And you gave a good thorough exgmination of that,
is that right?

Yes.

There was no trauma tq his front of his body, to

the chest area or to the abdomen, is that right?
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Yes.

And again you gave a good thorough examination in
that area, is that right?

Yes.

There was also no trauma to his back, is that
correct?

No.

And, sir, it is your testimony that the trauma
that you observed at one -- that there was were
two areas of trauma on his face, is that right?
Yes.

One}of which was to his left forehead, is that
right?

Yes.

Now, the left forehead was an abrasion, is that
correct?

Yes.

And it’s fair to say that you were not able to
tell when that abrasion occurred. 1Is that
correct?

Yes.

And it’s also fair to say, sir, that when you
made an examination of the'right side of the

face, that one of the things that you were doing

lzd
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is, you were trying to look for an entrance wound
and an exit wound? Is that right?

Yes.

Can you define for this jury what the word
stippling means?

Spotting.

And is it fair to say that it’s a spotting that
is, in the realm of forensic pathology, that is
caused by gunpowder? Is that correct? i

Yes.

And it’s also fair to say that that’s one of the-
things that you look for in your examination
during an autopsy? 1Is that right?

Yes.

And the importance of the gunshot powder and the
stippling that results from it is to make a
determination as to the distance of the wound.
Is that right?

Yes.

And it’s fair to say that there are several
different ranges of wounds that you look. at or
that you’re aware of in your practice as a

forensic pathologist? 1Is that right?

Yes.
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It’s fair to say there is something that’s called
a distance wound, is that right?

Yes.

Ana also a thing that is called a medium range
wound, is that right?

Yes.

And then there is a close range wound, is that
right?

It’s contact or close range.

So you use three different categories, is that
right?

Yes.

It’'s fair to say that when you say it’s a contact
or a close range wound, that the range of the
wound —— a contact wound is when a weapon 1is
pressed to the person’s face, is that right?
Yes.

And it’'s fair.to say that a close range wound
would be a distance of somewhere‘between six to
twelve inches? 1Is that right?

No.

What would your definition be?

UP to one inch. |

Up to one inch?
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Yes.

And your definition is that after one inch it
becomes a medium range wound, 1s that correct?
Yes.

Now, sir, your testimony is that the stippling
that you observed, that you observed was inside
the wound itself, is that right?

Yes.

There was no stippling that was on the entrance
wound, is that right?

Yes.

And it’s also your testimony, sir, that one of
the things that you did as a forensic pathologist
is that you also made observations of a jacket
and pants? 1Is that correct?

Yes.

And thbse were the jacket and pants that came tq
the medical examiner’s office with Mr. Yazbek’s
body, is that right?

No.

Were they on his body?

No. They were actually, the jacket was on the
body.

Okay. And is it also fair to say that one of the
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things that you did was you examined the jacket,
is that right?

Yes.

And ybu examined the pants, is that correct?

No.

You did not examine the pants?

No.

On March 28 d;d you ever look at a pair of pants
in connection wifh this case?

You’re talking about pants? Yes, I examined,

yes.
Okay. You did examine the pair of pants, is that
right?

Yes.

And it’s your.testimony that after —-- when you

examined those pants, it’s fair to say that you
were wearing gloves? Is that right?

Yes.

And the reason why you wear gloves or one of the
reasons is to protect yéur hands, is that
correct?

No.

Well, were you wearing gloves that day?

Yes.
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And it’s fair to say that one of the reasons is
to preserve the evidence? Is that right?

Yes.

And by wearing gloves, it’s fair to say that you
were able to handle the evidence without your
leaving your fingerprints on it, is that right?
Yes, and contamination of my own material on the
evidence.

It’s fair to say that you did not want to
contaminate the evidence which was the pants? 1Is
that right?

Yes.

And that you wore gloves at all times when you
handled those things, is that right?

Yes.

It’s also fair to say that after your examination

of the jacket and the pants, that you sent the
jacket and the pants somewhere? IsAthat right?
Yes.

Where was it sent?

Actually they go to drying chamger because it is

wet and crime lab did not accept wet pants as

~evidence. They should be dry.

So is it fair to say that after a period of time
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that the crime lab eventually accepted the pants
and the jacket?

Yes.

When was that?

I don’t know.

Was it accepted on March 287

No.

Where was it kept on March 28, the pants and
jacket? |

Drying chamber.

And where is that?

It’s in autopsy room. There is a special
equipment which keeps things dry.

Was there a Boston Police officer who was in
charge of that room?

No.

Who is in charge of that room?

Technician supervisor in office of chief medical

examiner.

And, sir, do you have any knowledge of when the
jacket and the pants were given to>the Boston
Police crime lab?

No.

MR. DOOLIN: I don’t have any other
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guestions.

THE COURT: Thank you. Mr. Flaherty,
any questions?

MR. FLAHERTY: Thank you.

CROSS EXAMINATION

BY MR. FLAHERTY:

Q

Dr. Chirnov, my name is Timothy Flaherty. I
represent Mr. Anderson. If I ask you anyf
guestions you don’t understand, just ask me to
rephrase it. 1711 try.

Sir, this autopsy was performed at the
office of the chief medical examiner on March 28,
2000, correct? |
Yes.
At ten thirty a.m.?
The beginning.
And I think you testified on direct examination
that from a history you learned that this was a
gunshot wound to the face, right?
Yes.
So prior to conducting the autopsy you had
information that this wound was a gunshot wound

to the face, correct?
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Yes.

And from whom did you receive that information?
From case report.

I'm sorry?

Case report of police report. 1t comes to us,
they give us information.

And was that Sergeant Detective Coleman from the
Boston Police homicide unit?

I can check it for you in my folder. Yes.

And he was present during the autopsy, right?
Yes.

So by ten thirty a.m. on March 28, 2000, there
was information relayed to you that this was a
victim of a gunshot wound, right?

Yes.

Now, sir, in medicine there’s different fields of
study, correct?

Yes.

There’s pediatrics, radiology, forensic
pathology, correct?

Yes.

And what does it mean to be board certified, sir?
It means complete requirements, training and take

an exam.

132




T,

LASERBOND FORMA @  PENGAD + 1-800-631-6989 » www.pengad.com

10

11

12

13

14

15

16

17

18

19

20

21

22

23

241

On March 28 of 2000 when this autopsy was
performed at the office of the chief medical
examiner, sir, you were not then board certified
in forensic pathology, correct?

Yes.

Yes, meaning you were not board certified?

Yes, you’re right.

And, sir, in fact, on March 28 of 2000 you were
not employed, were you, sir, by the office of the
chief medical examiner?

Yes.

Yes, meaning you were not employed, correct?
Yes, was not employed.

You were a fellow, meaning a student, correct?
Fellow, vyes.

Aﬁd during this autopsy you were being supervised
by Dr. Kessler, correct?

Yes.

And, in fact, sir, in July of 2000 that’s when
you became employed by the office of the chief
medical examiner, right?

Yes.

Is.that a full time position, sir?

Yes.
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And in July of 2000 when you became employed you
were not then board certified, correct, sir?
Yes.

And today as you testify before the jurors you
are not board certified in forensic pathology,
right?

Yes.

And .what that means, sir, is presently you have
not demonstrated.a level of competence in
forensic pathology to a board by‘a testing

procedure, correct?

No.

Have you taken a test, sir, to be board
certified?

The tests will be administered —— 2001, it was a
break and next test is this year.

We arebin 2002, correct, sir?

Yés. We miss one year as a result of
reorganization of the board.

So you are not board ceftified, correct?

Yes.

You testified that you‘have done about two
hundred autopsies involving gunshot wounds, is

that right, sir?
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Yes.

And a number of those were gunshot wounds to the
face area, is that right?

Maybe twenty-five, thirty.

Twenty~-five ﬁo thirty. And of those twenty-five
té thirty autopsies with gunshot wounds to the
face, how many of those did you do when you were
not supervised, sir?

Most of them..

Most of them. So somewhere less than twenty-five
were autopsies you had done unsupervised, right?
Is that a fair statement, sir?

Yes.

During the autopsy, as Mr. Doolin mentioned, you

made an external examination, right?

Yes.

And the oniy trauma that you noted was associated
with a single gunshot wound, right? ..

And abrasion.

And an abrasion to the forehead, right?

Yes.

There was nothing of the nature of what we would

- refer to as defensive wounds, right?

No.
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There was not abrasions or contusions about the
wrists or elbow area, correct?

Yes.

And there was nothing in your examination
indicating a struggle, correct?

Yes.

Sir, you testified regarding stippling.

Yes.

I think on‘direct examination in response to Mr.
Tochka’s gquestion, you testified that stippling
is gunpowder stuck to the skin at either an exit
or an entrance wound?

Yes.

Would you agree with me, sir, that stippling is
caused by a discharge of a firearm? Right?

Yes.

And the stippling is the gunpowder residue in the
discharge of a firearm that fires, strikes the
tissue area?

Or the exit, it’s also possible.

More 1likely on the éntrance than the exit, sir?
Absolutely.

Absolutely, .right?

Yes.
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And in your examination of Mr. Yazbek, you saw
stippling in one location, right?
Yes.

MR. FLAHERTY: For the record, Your

Honor, Exhibit 21 is on the monitor.

BY MR. FLAHERTY:

Can you see that, sir?

Yes.

The stippling you saw was at that wound, fright?
Yes.

Below the ear?

Yes.

Would you also agree with me, sir, in your
experience in less than twenty-five gunshot
wounds to the face, that when there’s defofmation
to the projectile with associated bone fractures,
that usually the exit wound is larger than the
entrance wound?

Yes.

And in this case there was deformation of the
projectile, meaning the bullet was broken up?
You found some fragments,'right?

Yes.

And there was also some bone fractures, right?

137




.

LASERBOND FORMA @  PENGAD ¢ 1-800-631-6989 » www.pengad.corn

s,

10

1

12

13

14

15

16

17

18

19

20

21

22

23

24

Yes.
And you testified, did you not, that the wound to
the face was six inches?
Yes.
And the wound below the ear was two inches?
Yes.
And the only stippling that’s normally associated
with entrance wounds was on the wound to the -—-
below the ear, correct?
Yes.
And taking those factors into consideration, you
would agree with me, would you not, Dr. Chirnov,
that those factors point to the directionality of
the wound exactly opposite to your opinion?
Yes, but the problem is -—-
I’11 ask the question, Doctor. And I think your
response was yes?

MR. TOCHKA: May he be allowed to
answer?

THE COURT: Have you finished your
answer, sir?

THE WITNESS: No.

THE COURT: You may do so.

(continued) This is only the part of the
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evidence which we collected. More important
evidence which we found based on the direction of
the bullet( is finding fragments of the jacket on
the top of the tongue which practically makes
impossible direction of the wound from the back

to front.

BY MR. FLAHERTY:

Q

And the fact that they were found on top of the
tongue —-

Yes.

~—- is what makes it practically impossible,
right?

Yes.

You have your autopsy report in front of you?
Yes.

Now, when you wrote your autopsy report, there is
a section included there, evidence of trauma,
correct, Doctor?

Yes.

And that’s when you write a narrative about your
observations during your examination of the
WOund, right?

And when you wrote that narrative that was
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directly at the time of the autopsy?
Actually, you create a narrative by

dictéting, do you not?

Yes.

And so your observations are contemporary or your

recording of your observations are made

contemporaneous with what you see, right?

No.

They are not?

No.

You make a recording?

No.

You don’t make an audio recording?

I make an audio recording after I finish.

Oh. Then you check your audio recording for
accuracy?

Yes.

And you take notes, too?

Yes.

And then all of those afe combined to put into
yoﬁr narrative where it says evidence of.trauma,
right?

Yes.

Okay. Do you see that portion of your autopsy
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report, sir?

Yes.

And do you see where you say, you describe
fragments of the bone?

Yes.

Correct me if I’'m wrong but you write, fragments
of the bone is noted in the mouth and in the
tongué, right?

Yes.

That doesn’t mean on top of, right?

It means on the top.

I'm sorry, sir. What it reads is, the fragments
of bone is noted in the mouth and in the tongue.
But if you look on the anatomy of the tongue,

anatomy of the tongue, it’s open, the anterior

surface and blood surface is close to the base of

the mouth.'

You’ll agree with me your aﬁtopsy report does not
say what you just testified to now, right, sir?
There is two fragments of the jgcket,of the
bullet found on the base of the tongue in the cut
wdund, next senﬁenée.

Right. I see it, siri Multiple fragments of the

jacket on the bullet found in the mouth —-

141




 LASERBONDFORMA @ PENGAD « 1.800-631-6983 » www.pengad.com

R

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

A

And then the next sentence.

Right. I see it, sir. Multiple fragments of the
jacket on bullet found in the mouth.

Next sentence.

Next sentence. There were two fragments of the
jacket of the bullet found on the/base of the

and/or —- excuse me, not and, and the cut
wound, correct?

Yes, ves. ‘It’s, base of the tongué is anterior
surface of the tongue.

Correct me if I'm wrong, sir, but does on the
base of the tongue in the cut wound mean —-

Yes.

-~ inside the wound?

It’s cut through the base of the tongue.

So from it being in the tongue, sir, is that the

factor that caused you to form an ¢pinion exactlf

R o i ’
/ opposite the stippling behind the ear and-the

f/iérge fragment, large wound on the front of the

\

I T T T MG\ [ et e oo R e e+ e ) ..
o “"‘-\\ e 2 e e TN

/face? B
N

No, no. You completely exclude in the opinion
presence of the gunpowder through the wound.
Now, would you please direct me where in your

evidence of trauma narrative you mentioned
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evidence of gunpowder through the wound?

Take a minute, sir, and look at it.
Point it out to me.
It’'s not mentioned.
And as I recall ybur observations are recorded by
audio tape?
Yes.
You review the audio tape, you review your
handwritten notes?
Yes.
And then you perform the narrative, right?
ves.
And if it was there, sir, is it a fair statement
to say you would have put it in your narrative
because 'that would be an important fact as to
directionality as you’re relying and testifying
in front of the jury today?
Yes.
But it’s not in there, right? Right, sir? 1It’s
not in there?
It’s not here because I described direction of
the wound.
Now, sir, you testified on direct examination

that you took the jacket and pants that you found
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on the victim and you put them in the chamber
room, is that right?

Yes.

And you also took blood from the victim as well,
right?

Yes.

And the reason for taking the blood is for blood
typing purposes, correct?

Yes.

Do you know whether or not any blood typing was
done in this case?

No.

You also testified on direct examination that you
believed that the blood found on the clofhés tha£
you observed was somehow caused by the
directionality of the wound, right?

Yes.

But, sir, isn’t it true you‘can't tell us whether
or not the blood is even Mr. Yazbek’s blood on
his clothes? Can you?

I can say based on my observations consistent
with his blood.

Well, let me ask it this way, Doctor. To a

reasonable degree of medical ‘certainty, you have
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absolutely no idea as we stand here in court and
the clock reads twelve seventeen p.m. whose blood
is on those clothes, right?

MR. TOCHKA: Objection to the form of
the question.

THE COURT: He may answer that.

BY MR. FLAHERTY:

Q

To a reasonable degree of medical certainty,
Doctor --

I have no verification of the blood typing on the
clothing.

That’s because it wasn’t performed, right?

It’s duty of crime lab.

Now, with respect to the blood on the clothes,
you’ve never trained in blood stain pattern
énalysis, have you, sir?

Yes.

You have?

Yes.

Well, then you understand, sir, do you not, that
several factors must be taken into consideration
before a person —--

O0f course.

Like if there’s any introduction to the scene
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prior to the analysis by the blood stain person,
correct?

Yes.

Like, for instance, if it had been raining, sir?
And wind and other atmosphéric conditions,
temperature.

Right.

There’s plenty pf ——

Whether or not EMT’s arrived at the scene, right?
Yes.

Whether or not police cofficers arrived at the
scene, right? All of those are factors?

MR. TOCHKA: Objection, Your Honor. If
the witness can be allowed to answer a question
when it’s asked?

THE COURT: Have you finished your
answer, sir?

THE WITNESS: There’s multiple factors

which influence blood pattern.

BY MR. FLAHERTY:

Q

And you know of no factors that may have been
introduced to Mr. Yazbek’s clothes or to the
scegg‘itself prior to your observation, correct?

Yes.
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Q And because of that, sir, you can render no
opinion whatsoever as to blood stain
interpretation on-the clothes, isn’t that fair to
say?

A I based my interpretation on the observation of\\
the body which I saw in the morgue and he was

fully clothed with protective bags on the arms.

Q Sir, are you familiar with firearms at all?
A Yes.
0 And, sir, assuming for the purposes of this next

guestion that the wound that you observed,
irregardless of the directionality, was caused by
the firing of a three fifty-seven magnum, and
assuming further for the purposes of this
gquestion that the ammunition used in the firing
of the three %ifty—seven magnum was proper
ammunition, you would expect, would you not, sir,
to'see much more damage than you saw on the
autopsy?
MR. TOCHKA: Objection, Your Honor.
THE COURT: Sustained as to fofm.
BY MR. FLAHERTY:
Q Wel}, would yoﬁ expect to see, assuming those

factors, would you expect to see something
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different than you saw when you performed the
autopsy March 28, 20007
MR. TOCHKA: Objection.
THE COURT: Sustained.
BY MR. FLAHERTY:
Q In addition, sir, there was hair taken and that

hair was for typing purposes as well?

A It’s for DNA analysis, most of the cases.

0 And none of that was done as far as you know,
right?

A It was submitted to the crime lab.

Q And the woﬁnd that you call the entrance wound,

sir, that you say the gases caused the
laceration, you saw absolutely no evidence of
stippling there/ right?

A Yes, except inside.

Q Right. And that stippling or gunpowder that you
say was inside never appears in the narrative in
your autopsy report, right?

A Yes.

MR. FLAHERTY: No further questions for
the witness, Your Hénor.
THE CObRT: Anything more, Mr. Tochka?

MR. TOCHKA: Yes, Your Honor.
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REDIRECT EXAMINATION

BY MR. TOCHKA:

Q

Sir, Mr. Flaherty asked about your beihg board
éertified. What does that mean?

It means take an exam after you complete
training.

And was there a reason why you’re not board
certified at this point in time?

Because thé board was in the stage of
reorganization and they didn’t give exam.

And in terms, could you tell the jurors what has
been yourlwork experience in the area of
pathology?

I finished my medical school in 1983 and I did
three years post graduate in biophysics and the
beginning of 1990, I emigrated to the United
States and passed all requirements, exams and
start pathology residence program at Brown
University. I completed four years pathology
residence at Brown plus one year surgical
pathology fellowship and one year forensic
pathélogy fellowship. I present few articles at
£he annual meetings of American Academy of

Forensic Science.
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And, sir, can you tell us in terms of your work
experience, where have you worked as a staff
pathologist?

I am a staff'pathologist, I was working in a
hospital in private lab and in United States and
in office of chief medical examiner.

And in terms of your experience as a pathologist,
you’ve tpld this jury you’ve conducted how many
autopsies? | -

In office of chief medical examiner I conducted
three hundred fifty autopsies and more than two
hundred autopsies conducted due to my training in
B;own University and over a thousand autopsies
conducted in former Soviet Union as foreﬁsic
pathologist.

And based upon your having conducted a total of
how many autopsies, sir?

Total in United Stateé more than fifteen hundred,
total in my life more than two thousand.

In conducting over two thousand autopsies, sir,
can you tell this jury how you came to the
conclusion as to the path_énd direction of the
bﬁllet?

MR. DOOQLIN: I object.
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THE COURT: He may answer that.
Okay. Based on complex of evidence, not only one
evidence but on the complex of evidence,
consiétent with skin defect and presence of the
direction of the wound, presence of the jacket on
the top of the tongue, and fracture fragments in
the mouth.
And the fracture fragments are where in the
mouth, sir?
On the base of the tongue, on the top of the
tongue.
On the top of the tongue, the fragments from
what, sir?
From jacket and from the bone.
And from what bones, connected to what?
Maxilla bones.
And that’s connected to thé palate that you
réferred to?
Yes.

MR. TOCHKA: Thank you, sir. No
further questions.

THE COURT: Anything more?

MR. DOOLIN: I doﬁ't have any

questions, Your Honor.
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MR. FLAHERTY: Very briefly.

RECROSS EXAMINATION

BY MR. FLAHERTY:

Q

The reason you didn’t take the exam to be board

certified is because the board was reorganizing,

.right?

Yes.

Okay. That doesn’t mean that’s why_you're not
board certified, correct?

I'm not board certified because there is no exam
to take.

Right. But we are assuming, are we not, for the
purpose of that question, that you would have to
demonstrate competence to the board?

No, I'm already board eligible. It’s when they
took my credentials. And I have to take the
exam.

You're eligible to take the test?

fes.

But you haven’t passed the test yet?

No, because they didn’t -- I didn’t take the
test.

MR. FLAHERTY: Right. Nothing further,
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Your Honor.

THE WITNESS: Because the test was not
available for this time.

THE COURT: Thank you.

MR. TOCHKA: Thank you. ‘I have no
further queStions.

THE COURT: . Thank you very much, sir.

You may step down.
MR. TOCHKA: Your Honor, the
Commonwealth would call the next witness, Edward

Gauthier.

THE COURT: May I see counsel for a

moment?

(Whereupon, a discussion occurred off

the record at side bar.)

EDWARD GAUTHIER,

called as a witness, being first duly sworn,
was examined and testified as follows:

DIRECT EXAMINATION

BY MR. TOCHKA:

Q Sir, could you please introduce yourself to thé
jurors and spell your last name?

A Sorry?
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Could you introduce yourself?

Edward Gauthier.

And, Mr. Gauthier, could you spell your last
name?

G-a-u-t-h-i-e-r.

How o0ld are you, sir?

Twenty-five.

Do you work?

Yes, I do.

And not where you work but what type of work do
you do?

Auto.

How long have you worked in the auto business?
About a year.

Sir, do you live inside the City of Boston or

outside the City of Boston?

Inside.

And directing your attention to therear 2000,
March of 2000, where were you living then?
Revere.

Prior to that where were you living?

75 Faneuil.

And is that in ﬁrighton?

Correct.
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B

How long had you lived in Brighton for?

All my life.

You had lived all your life in the Brighton

Faneuil development?

Off and on,
And who did
My parents.
With who?
My parents.
And back in
living?

75 Faneuil.
And who was
Herself and
And back in
a person by

Yes.

yes.

you live there with?

March of 2000 where was your mother

she living there with?
me.
March of the year 2000, did you know

the name of Heather Coady?

How long did you know Heather Coady for?

Over ten years.

What was your relationship with her?

Friends.

And do you know where she lived back then?

Faneuil projects.

And where in relationship to 75 where you lived
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did she live?
Aéross the’play area.
How far of a walk was it?
Minute.
And what was —-— okay. And back in March of 2000
did you know a person by the name of Jason
Robinson?
Yes, I did.
And do you see Jason Robinson in court tgéay?
Yes, I do.
Would you please point him out and describe what
he’s wearing?
Blue shirt, braids.
Is that the person I'm standing behind right now?
Yes. |

MR. TOCHKA: Your Honor, if the record
could reflect the identification of the
defendant, Jason Robiﬁson?

THE COURT: Yes..

BY MR. TOCHKA:

Q

A

How long did you know Jason Robinson for, sir?
Over ten years.
And back in March can you tell us what your

relationship was —-- can you tell us what your
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relationship was with him?

Good friends.

At some point in time was he living in the
development?

Yes.

Could you tell us where he lived when he lived in
the development?

Yes. He lived in 89 with his grandfather.

Where in 89 did he live?

Third floor.

And do you know who else he lived with when you
say his grandfather?

Aunt.

And do you know —-- did you know his grandfather’s
name?

Mr. Robinson.

And is that how you referred to him as Mr.
Robinson?

Yes.

And do you know whether or not -- where his
grandmother lives?

She lived in the séme building.

The same, 897 |

Yes.
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And how do you refer to her?

Didn’t really know her.

Now, back in March of the year 2000, did you know
a person by the name of Joléena Tate?

Yes.

And how long had you known her for?

A couple years, two, three.

Did you know where she lived?

Oak Square.

Had you eyer been ——- before March, 2000, had you
ever gone to her house?

No.

Now, with respect to Joleena Tate, what was your
relationship with her?

Friends.

So we can have an idea, in terms of Heather
Coady, Jason Robinson and Joleena Tate, who were
you friendlier with, if there is a person of
those who you were frieﬁdlier with?

Jason and Heather.

And do you know who Heather was friendly with
backrthen? Do you know if she knew Joleena Tate?
Yes.

And is that how you met Joleena Tate, through
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Heather?
No.
Now, back in Marchvof the year 2000, did you know
a-person by the name of Tee?
Yes.
And back in March of 2000 -- do you see the
person that you know as Tee in court today?
Yes, I do.
And if you could just tell the Court what he’s
wearing?
A jacket, tie.

MR. FLAHERTY: No objection, Your
Honor. No objection. Mr. Anderson is sitting at

counsel table.

BY MR. TOCHKA:

Q

Sir, is that the person that I’'m standing behind
right now?
Correct.

MR. TOCHKA: Your Honor, if the record
can reflect the identity of the defendant,
Tanzerius Anderson?

_ MR. FLAHERTY: -No objection, Your

Honor.

BY MR. TOCHKA:
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Q How long had you known the defendant, Tanzerius

Anderson, back in March of 20007

A Not long.

Q How did you meet him?

A Through Jason.

Q And how did Jason describe him to you?’

MR. DOOLIN: I object.

THE COURT: I’'m sorry. May I have the
guestion again?

MR. TOCHKA: I'll rephrase it, Your
Honor.

BY MR. TOCHKA:

Q When you met him through Jason, did you know what
Jason’s relationship was with the defendant based
upon your conversation with the defendant?

MR. DOOLIN: Your Honor, I object.
MR. FLAHERTY : Objection.
THE COURT: He may answer that.

A I thought he was his cousin.

BY MR. TOCHKA:

Q And why did you think that, sir?

A Because that’s whaf I was told.‘

Q By who?

‘A Jgason. -
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A~ Correct.

How many times —-- I’'m sorry. How many times back
in March had you seen him prior to this incident?
Seen who?
I'm sorry. Tanzerius Anderson.
I met him a couple times, probably three, four.
And did you know his full name at this point in
time?
I knew him as Tee.
And how ‘did you know him as Tee? How did he
identify himself to you?
He never told me his name.
Who told you his name?
Jason introduced him to me as Tee.
Now, I want to direct your attention to March 27
going into March 28.

Sir, do you recall March 27 being a
Monday?
Yes.
And do you recall on that Monday where you were
staying that night?
75.
And you said that your mother lived at 75 as

well?
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And what apartment number is that, sir?

Two fifteen.

That weekend prior to —— on the twenty-seventh, a
Monday, was anyone else staying at your house?
Repeat the question?

Sure. On the twenty-seventh going into the

—ei 7
twenty-eighth — 5¥4V{4 p

Um—-hum. ;@)%ﬁiﬁ%y@idﬁ

You said you,Jason Robinson, correct?

Yesd&‘f% AL)/24JA;

Do you know where Jason Robinson was staying
those nights, the twenty-seventh into the twenty-
eighth?

The night before the twenty-seventh he étayed at
my house.

And the night before the twenty-seventh was
Sunday, the twenty-sixth, éorrect?

Cérrect.

Now, on the twenty-seventh, in the evening of the
twenty-seventh, at some point in time were you at
your house at two fifteen? Aﬁ(?

Yes.

That evening, and who was in your house with you?

WJason, Heather, Tée, Joleena
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0 And while you were in the house with Heather,

Jason, Tee and Joleena, where was your mother?

A She wasn’t home.

0 And do you know where she was?

A Yes.

0 Now, not where she was but do you know who she

was with?

A Yes.

Q And who was she with?

A | My aunt.

Q Does your aunt live in Boston?

A No.

o) Now, that particular evening, sir, when you were

with those individuals, can you tell us what you
were doing that evening?
A Playing video games, listening to music, smoking.
Q When you say playing video games, who was playing

video games and where were the video games being

played?
A Everybody was playing video games in my room.
0 And you say playing video games and what?
A Listening to music.
Q And is there a stereo in your room?
A ves. . N
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A

Q

A"~ Fifteen, sixteen.

And is that where you were listening to music?
Yes.

And you said you were smoking?

Yes.

And who was smoking?

Everybody.

And can you tell the juroré what you were
sﬁoking?

Marijuana.

And at some point did somebody leave your house?
Tee and Joleena.

And do you know why they left?

To drive Joleena home.

And who did you learn that from?

They said it.

Who said it?

Both of them, Joleena and Tee.

Did you know back in March how o0ld Tanzerius
Anderson was?

No.

Did you know how old Joleena Tate was?

Yes.

And how o0l1ld?
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And when Joleena Tate and Tanzerius Anderson said
they were driving Joleena Tate home, did you know
wﬁat type of car they were driving in?

Yes.

And what type of car was that?

It was a Mazda.

And had you seen that Mazda before?

Yes.

And how many times had you seen that Mazda
before?

Three, four.

And can you tell us who was —-—- who would you see
driving that Mazda?

Tee.

On this particular night when Joleena and the
defendant, Taﬁze:ius Anderson, left your house,
had you seen the car earlier in the evening, the
défendant's car?

Yes.

And where was his car pdrked?

On the street, Faneuil Street.

And at s¢me point in time did the defendant
retprn?

Yes.
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About how long before he returned?

Good forty-five minutes.

And did you see when he returned where the car
was parked?

Parking lot.

Whose parking lot?

My parking lot.

And where in your parking lot was the car -parked?
Right in front of my window.

Now, when he returned who was at the house in
your apartment?

Me, Jason énd Heather.

Do you know about what time the defendant,
Tanzerius Anderson, returned to your apartment?
No, I don’t.

Do you know how long he stayed in your apartment
after returning?

Over an hour.

And when he left, do you know where he was going?
To make a phone call.

How do you know that?

Because he said he‘had to make a phone call.

And can you teli us, what did you say to him when

he said he had to make a phone call?
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Go to the Pig and Whistle.

And where is that located?

Market Street off Beacon.

And was there a reason why you said that? What
I'm asking you, did you have a phone in your
house?

No, I didn’t.

Whep he left, prior to him leaving, can you tell
us where Jason Robinson was?

With me, my housé, my home.

And was Heather as well there?

Yes.

Did you hear, when Tanzerius Anderson left, did
you hear Jason Robinson say anything to him?
Yes.

What did you hear Jason Robinson say?

You better hurry up back if he wanted to make
some money.

At this point in time did you know what they were
refefring to or what Jason Robinson was-referring
to?

No.

Did Tanzerius Anderson respond to that?

No.
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What did Tanzerius Anderson then do?

Left.

And What did Jason then continue to do?

Play video games.

At some point did you move into your living room?
Later on, vyes.

And who did you go in there with?

Heather.

And what did you do there with Heather?

Played cards.

What games did you play? What card games?
Rummy.

What?

Rummy .

How long did you play that for about?

Forty minutes, an hour.

And while you were playing cards with Heather,
what was Jason doingf

In the room playing video.

Now, at some point in time --— do you know whether
or not Jason Robinson had a pager back then?
He had a pager.

And do you know whether orlnot Heather had a

pager? .
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Heather used Jason’s.
And how did you know that?
I was always around her.
While you were in your living room playing rummy
with Heather in the card game, did the pager go
off?
Yes.
And when the pager went off, what did Heather do?
Yelled to Jason.
Who had the pager when it went off?
Heather.
What did you hear her yell to Jason?
MR. FLAHERTY: Objection.
THE COURT: Rephrase the question.

It’s leading.

BY MR. TOCHKA:

Where were you when she said something to Jason?
We were in the living room.

Where was Jason at the time?

In the bedroom.

Did she say something to Jason after the pager
went off?

She yelled to him —--

MR. FLAHERTY: Objection.
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THE COURT: Sustained.

BY MR. TOCHKA:

Q

Can you just answer yes or no? Did she say
something to him?

Yes.

Did he respond?

Yes.

And what did she say to him?

MR. DOOLIN: I obiject.

MR. FLAHERTY: Objection.

THE COURT: Sustained.

MR. TOCHKA: Can I be heard at side
bar?

THE COURT: You may.

(Whereupon, the following discussion
occurred at side bar:)

THE COURT: Grounds for fhe objection?

MR. FLAHERTY: Hearsay.

MR. TOCHKA: It’s not hearsay. It'’s
not offered —-- the defendant’s state of mind that
she is notifying him, she said, does eleven
fhirty_mean anything to you. He then respoﬁded,
yes, and they left éhortly-after. Shortiy aftér

that he left the building so I suggest it’s in
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terms of his state of mind.

THE COURT: What’s relevant about his
state of mind?

MR. TOCHKA: Because it will come out,
as I said in my opening, through the other
witnesses that there is an agreed upon —- there
is an agreed upon motive as to how this'robbery
was going to be conducted. Joleena had told
Tanzerius Anderson and Jason Robinson the number
that she would put in the pager Qould be the time
that she is coming back from the restaurant in
order to give them time to set up and to do this
particular robbery. So I suggest it’s relevant
as to his statement, yes, he is aware of that
particular —-- the significance of that time and
it’s relevantl It’s not hearsay.

THE COURT: Heather Coady is coming and
shé will be testifying about this, sir?

MR. TOCHKA: And she will be testifying
as well, yes.

THE COURT: Okay. Anything fufther,

~gentlemen?

MR. FLAHERTY: I just state, Your

Honor, that it’s hearsay. It’s being offeredvfor

171




LASERBOND FORMA (D  PENGAD ¢ 1-800-631-8989 » www.pengad.com

10

1

12

13

14

15

16

17

18

19

20

21

22

23

24

the truth of the matter asserted. It doesn’t

fall within any delineated exceptions to hearsay.
There is a lot of case lawvon this and I would
ask that you properly exclude it.

MR. TOCHKA: It’s being offered for his
state of mind. Eleven thirty, do you know what
that means, it’s offered for his state of mind.

THE COURT: Mr. Tochka, what does the
defendant respond? ‘

MR. TOCHKA: He says yes and then he
leaves the building.

THE COURT: Okay. The objection is
overruled.

(Whereupon, the discussion at side bar

was concluded.)

BY MR. TOCHKA:

Q

Sir, when the pager goes off, does Heather Coady
say anything to Jason Robinson?

Yes. ‘

And what does she say?f%éZZAi%Z/

Does eleven thirty mean anythiné.

And when she says that, how does she say that?
Where is Jason ﬁobinson at that time?

He’s at the end of the living room.

174




I

LASERBOND FORMA @  PENGAD + 1-800-631-6989 + www.pangad.com

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

And when she says, does eleven thirty mean
anything, what does Jason Robinson say?
Yes.

And what does he then do?

‘Goes back in the room.

And what’s the next thing that you see Jason
Robinson doing after that?

He left.

And how mﬁch time passed between the time of
Heather Coady asking Jason Robinson, does eleven
thirty mean anything, and Jason Robinson leaving?
Fifteen, twenty minutes.

And where were you when he left?

In the living room.

And you were with who?

Heather.

And what were you doing?

Playing cards.

At some point does Heather Coady leave?

Yes.

How soon after Jason Robinson left did she leave?
Twenty minutes.

And do you know where she was going?

Home to walk the dogs.
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And did you have any conversation with her before
she left?

Just that we’d meet up in the play area.

And what did you do affer she left?

Cleaned up the house.

What do you mean, you cleaned up the house?
Glasses, put them in the sink, put the Nintendo
away .

I'm sorry. You put the glasses in the simk and
you ——

Put the Nintendo away.

Put the Nintendo away? Whére do you then go?
Outside.

And when you went outside, where outsidebdid you
go-?

Play area.

How far is the play area from where you live?
Right out the door.

And when you went out to the play area, sir, what
did you see? Was anyone there at the time?

Just Heather.

And what was she doing?

Walking the dogs.

What happened next, sir?
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SheAbrought the dogs in.

And then what did she do after she brought the

dogs in?

Met me in the play area.

Do you know Heather’s mother?

Yes, I do.

What’s her name?

Mary.

And did you see Heather’s mother that evening?

Yes.

And at what point in time did you see Heather'’s

mother?

Around twelve.

And how soon after Heather had gone -- was that

after she had gone in? I’m sorry. Strike that.
You said that Heather walked the dogs

and then she went in, correct?

Yes.

And you stayed in the play area, correct?

Yes.

Did Heather come out?

Yes.

And where did She come when she came out?

To the play area.
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And at some point after that did you see
Heather'’s mother?

Yes.

And where did you see Heather’s mother?

In Heather’s doorway.

And did her mother say anything?

It’s twelve o‘clock, time to come in.

Did Heather respond or say anything?

Yes.

What did she respond?

I’1l be in in a little while.

Now, while you were sitting in that play area,
sir, are you familiar with the back of 89 Faneuil
development?

Yes.

And are you familiar with the maintenance area?
Yes.

And back in March of 2000 while you were out
there in the play area with Heather, how far away
was the fence —-— wasithevmaintenance area from
you?

Straight across the play area, just go,'take a
li;&}e'pathway and it’s right there.

While you were out with Heather after her mother
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had made that comment, it’s twelve, time to come
in, did you observe —— make any observations of
that fenced area?

Yes.

And what caused you to make some observation?
Some noise back there.

And can you describe the noise for us?

Just like somebody was rubbing up against the
fence.

And which direction were you facing when you
first heard that noise?

Into the play area.

So would that be away from the fence?

Yes.

And what did you do when you heard that noise?
Turned around.

And when you turned around, what did you see?
Sémebody was over there.

Did you recognize the person that was over there?
Yes.

And who was that person?

Jason.

What did you see Jason doing?

Just walking back and forth.
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Approximately five or ten minutes later, sir --
dia you stay in the play area?

Yes.

Approximately five to ten minutes later did you
hear anything?

Yes.

What did you hear?

Whistling.

And when you heard the whistling, which direction
was it coming from?r

Same area.

What did fou do when you heard the whistle?
Turned around.

Again, were you facing the play area at the time?

Yes.

And which direction was Heather facing?

Same way.

When you turned around, what did you see?
Joleena.

And where was Joleena?

At the 89 building.

What was she doing?

Whistling. |

And can you tell who she was whistling to?
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A Heather.

Q What did she do after she whistled?

A She yelled4for Heather.

Q Where was Joleena when she yvelled for Heather?

What was she doing at that time?
A Just standing.
Q And when she yelled for Heather, did you hear
what she said?
A She said,'Heather, what ‘'vou doing -—-—
MR. FLAHERTY: Objection. Objection,
Your Honor.
THE COURT: Overruled.
BY MR. TOCHKA:
0 What did she say?
A She said, Heather, what you doing, you're

supposed to meet me here at eleven thirty.

0 What did Heather do?
A She got up and started walking to her.
Q And when you say she got up and starting walking

towardsvher, what was Joleena doing when Heather

was walking towards Joleena?

A Walking towards Heather.
0 Where did they meet up?
A The walkway between 89 and the other building.
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Do you know a person by the name of Oscar Vega?
Yes, I do.

How well do you know Oscar Vega?

Real’well.

Where did he live back then?

The building right acréss from 89.

Is there a tree in front of the building?

Yes.

In connection with where Oscar Vega lived'and
where that tree was, where were Heather and
Joleena? Where did they meet up?

Probably by that tree.

After they met up, what did you see them start to
do?

Just grabbed onto one another.

How did they grab onto one another?

Arms.

in terms of arms, are.you talking about hugging
each other or just wrapping one arm around the
other arm?

Wrapping.

What did they then do?

Looked back towards the building.

What did you do?
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Q

I walked to the play area.
Why did you do that?
MR. DOOLIN: I object.

THE COURT: Sustained.

BY MR. TOCHKA:

Q

As you were walking to the play area, what was
your state of mind at that time?
MR. DOOLIN: I object.

THE COURT: Sustained.

BY MR. TOCHKA:

Q

As you are walking through the play area, sir,
what did you hear, if anything?

Sounded like a firecracker went off in the
hallway.

Could you tell the direction it was coming from?
89.

When you heard that sound, what did you do?
Finished walking through the play area.

At some point did you turn around?

Yes.

How soon after hearing that sound did you turn
around?

A short time, thirty seconds, maybe.

When you turned around, can you tell the jury
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what you saw?

Two people coming out of that building.

And which building are you talking about?

89.

And which entrance to 897?

There’s two entrances. They came out the back
entrance.

Now, you saw Joleena Tate earlier whistling by
one entrance, correct?

Front entrance.

That’s the front entrance?

Well, that’s the back entrance. The other
entrance is the front.

Okay. So in connection with where you saw
Joleena Tate, that entrance you’re calling what?
The front.

And where you saw these two individuals running,
what entrance would that be?

The back.

As you look at these two individuals, did you
recognize them?

Yes.

Tell tﬁe jurors who you recognized them to bé.

Jason and Tee.

182




LASER BOND FORM A @ PENGAD + 1-800-831-6989 + wwiv.pangad.com

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

what did you do?

Just kept walking through the play area.

" What did Joleena ‘and Heather do?

They walked into the play area.

At some point did you turn around again?

Yeah. When I got to the end of the play area.
What did you see? -

I seen Jason and Tee running through the parking
lot and Joleena‘and Heather walking up the steps.
When you saw Jason and Tee walkiﬂg through the
parking lot, what were they doing? Walking or
running, would you say?

Running.

And as they’re running through the parking lot,
you saw Heather and Joleena, were they walking or
were they running?

Walking.

Which direction were Jason Robinson and Tanzerius
Anderson running towards?

Into the parking lot liﬁe towards the play area.
And what happened next? |

I just heard a door shﬁt;

Did you turn around at some point after that?

Do you know where Heather was at that
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point when you heard the door shutting?
She was at the top of the steps.

Do you know where Joleena was?

At the top of the steps.

And how about Tanzerius Anderson?

I didn’t see him.

And how about Jason Robinson?

He was walking over towards where Joleena and

Heather were.
And then at some point in time did you go back
W"“7
LI

and meet up with Heather? U)
Yes. She met up with me.
Alright. When you say she met up with you, what
do you mean?
I was heading up towards Faneuil Street so she
was in the play area.
And how soon did she meet up with you after you
heard the d lame  ut Q2°0.

a o} : :

ear e or slam W, 8£ﬁjﬂ
A minute.
And was she with anybody?
No.
Do you know where Joleena Tate was at that time?

I think, I assumed she went with them.

MR. DOOLIN: I object.
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THE COURT: It shall be stricken.

BY MR. TOCHKA:

Q

A

Approximately how many doors did you hear slam?
{{/‘ N AT . ;

' e v
Three. ”dﬁ,}§¥$&

¢ 7
¢

R ff?’f"“w,f{ *

When Heather met up with you, was Joleena Tate
there?

No.

Was Jason Robinson there?

No.

Was Tanzerius Anderson there?

No.

Where did you go with Heather Coady?
To the park.

To the where?

Park.

And where in the park did you go?

THE COURT: Mr. Tochka, we are going to
break for lunch. So you may begin that questionriw
after lunch. |

MR. TOCHKA: That’s fine.

THE COURT: Okay. Mf. Gaﬁthier,vwould
you step down, please, sir?

Ladies and gentlemen, would you leave

your notes in your envelopes on your seats? We
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are going to take the luncheon recess at this

time. Please do not discuss the case over the
luncheon hour. I'1]1l see you at two p.m. Thank
you.

(Whereupon, the proceedings were
recessed at 12:55 o’clock p.m., and reconvened at
2:19 o’'clock p.m.)

MR. TOCHKA: May I proceed, You; Honor?

THE COURT: Yes. o

BY MR. TOCHKA:

Mr. Gauthier, I believe we left off that you said
you crossed the street with Heather and you went
to the McKinley Park, correct?

Correct.

And where did you go in the park?

To the bench up in the back of the park.

And what did you do there?

Smoked.

What did you smoke?

Weed.

That’s marijuana, correct?

Correct.

Now, at some point while you were in the park,

did somebody come to the park?
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Yes.
And how much time passed from the time you got to
the park and somebody came?

Forty—-five minutes.

And who was that that came?

Jason, Tee, and Joleena.

Could you see from which direction they were
coming from?

Through the basketball court.

Where did they go when they came into the park?

Right to us.

And how long did Jason, Tanzerius and Joleena
stay in the park for?

About five minutes.

And while they are there in the park, did you
observe whether or not Tanzerius spoke to
Heather?

Yes, he did.

And where were you when he was speaking to
Heather?

On the bench right beside her.

How close were you to them?

Pretty close.

And when you say pretty close, give us an idea.
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She was right beside me, right here.
And where was Jason at that time?
Standing up.

And how close were all of you?

LLike a little circle.

And what did Tanzerius say to Heather?

MR. DOOLIN: I object. .

MR. FLAHERTY: Objection.

THE COURT: Overruled.

MR. FLAHERTY: May I just be heard very
briefly at side bar?

THE COURT: Very briefly, sir, please.

(Whereupon, the following discussion
occurred at side bar:)

MR. FLAHERTY: Thank you. Just for the
record, my memory of the testimony of this
witness was that earlier in the evéning everyone
smoked marijuana at 75 Faneuil Street. He’s now
proposing to testify to statements made by
Tanzerius Anderson after the ingestion of
marijuana. I would submit that under Travares
énd uqder Pérker that that makes voluntariness of
this statement a live issue at trial and the

Court should conduct a voir dire and make sure
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that voluntariness is proven beyond a reasonable
doubt before the statement is admitted before the
jury.

MR. TOCHKA: Judge, Ibsuggest that is
not —— the fact that earlier in the night someone
might have smoked marijuana, there is no
indication at any point in time as to how much
anyone smoked marijuana or the like at this point

in time. I would suggest it’s not a live issue

at this point or will it become a live issue as

the evidence comes in, I suggest.

THE COURT: As you indicated earlier
there is no issue of any coercion here, of aﬁy
tricks, of any force applied to Mr. Anderson with
respect to any of these statements so he may
continue. Yaur objection is overruled.

MR; DOOLIN: I would object, Your
Hdnor, reSpectfully, unéer my previously filed
and denied motion to sever‘and I just rgiterate
those grounds.

THE COURT: Okay.

(Whereupon, the discussion at side bar
was concluded.)

THE COURT: May I see counsel a minute
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back at side bar?

(Whereupon, the following discussion
occurred at side bar:)

THE COURT: With respect to the
statement, what is the witness going to say?

MR. TOCHKA: The defendant asked
Joleena to look for a watch that Jason might have
lost.

THE COURT: OKkay. 1Is there any further
instruction, Mr. Doolin, that you’re requesting
with respect to that? 1Is there any issue
concerningAﬁoint venture that would require the
Court to give any kind of instruction to the jury
at this time?

MR. DOOLIN: Judge, as to a limiting

‘instruction, is the Court thinking in regard to

the statemeht of Mr. Anderson?
THE COURT: With respect to the
proposed testimony that is going to be offered.
MR. DOOLIN: I’'d ask the'jury at this
time not to take it into consideration against
Mr. Robinson which has been the basis ofvmy
motion to sever.

THE COURT: Mr. Tochka?
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MR. TOCHKA: Judge, I would object to
that because that would not be the case law in
terms of, it’s a joint venture at this point in
time, it’s a continuing enterprise in terms of
covering up the crime so it would not be a
correct statement of the law to the jury.

THE COURT: You have established that
Robinson is there at the t;me the statement was
given?

MR. TOCHKA: Yes, he was there as well.

THE COURT: Thank you. Go ahead.

(Whereupon, the discussion at side bar

was concluded.)

BY MR. TOCHKA:

Q

Sir, let me ask you that question again. While
you were in that circle with Jason Robinson,
Joleena Tate, Heather Coady, and Tanzerius
Anderson and yourself, I asked you whether or not
Tanzerius Anderson had a cbnversation with
Heather and you said yes. -

And I’ask'you at this point in time,
what was that conversation?
To look forva watch.

And did he say where to look for the watch?
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A Just to retrace their steps.
0 And while Jason was in that circle, did he

respond? Did he say anything?

A He said what kind of watch it was.
0 What kind of watch did Jason say it was?
A Timberland watch.

THE COURT: Sir, keep your voice up,
please, and speak directly into the microphone.
THE WITNESS: A Timberland watch.
BY MR. TOCHKA:
o) Was there any further conversation that Tanzerius

Anderson had with respect to any items?

A Just that they got rid of it.

0 And who did he say that to?

A~ Just in general.

Q And when he said he got rid of it, what did you

think he meant?
MR. DOOLIN:. Objection.
MR. FLAHERTY: Objection.
THE COURT: Sustained.
BY MR. TOCHKA:
Q Now, at some point prior to leaving did Joleena
Tate have a conversation with Heather?

A Briefly.
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Q And what was that conversation about?
MR. FLAHERTY: Objection.
MR. TOCHKA: Actually, I’'11 strike that
guestion, Your Honor.

BY MR. TOCHKA:

Q What did Joleena Tate and Heather do?

A Exchanged money and drugs.

0 And who exchanged the money?

A Joleena gave Heather the ﬁoney.

Q .And do you know how much money it was?

A Ten dollars.

Q And what did Heather give back?

A A bag of weed.

Q After that five minute or so conversation, did
you see Jason, Joleena —-- what did you see Jason,

Joleena and Tanzerius do?

A They left.

0 And which direction did théy go in7?

A Back to the basketball court.

Q Did you see where they went when they got past

the basketball court?

A No.
0 So who was now left in the park?
A Just me and Heather.

193




LASERBOND FORMA @B  PENGAD » 1-800-631-6989 « www.pengad.com

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

A

Did you have a conversation with Heather?
Yes.
Not what was said but what did the conversation -
- what was the subject of the conversation?
Whether we were going to look for the watch.
And did you want to look for the watch?
No.
Did Heather indicate whether or not she wanted to
look for the wétch?
Yes.
At this point in time can you tell us, if you
know, the relationship Heather had with Jason
Robinson?
Yes.
And what was their relationship at this time?
Friends.
And do you know how close friends they were?

MR. DOOLIN: I object.

THE COURT: He may answer whether he
knows, yes or no, and then lay the basis for his
knowledge, please.

Would you repeat the question?

BY MR. TOCHKA:

Q

When you say that they were friends, let me ask
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A

you, how often would you see Heather Coady back
in March, back in the spring time and in the
winter of the year 20007?

How often would you see her in the
development?
How did I see her?
How often would you see her?
Every day.
How about Jason Robinson?
Every day.
And do you know whether or not —- do you know
what the relationship was between those two
individuals?

MR. DOOLIN: I object.

TﬁE COURT: He may answer.

Friends.

BY MR. TOCHKA:

Q

Do>you know if they were boyfriend and
girlfriend, based upon your knowledge?

No.

You don’t know?

I don’t kqow.

Now( at some point in time you said that you were

having this conversation with Heather. about thé
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watch?

Yes.

what did you and Heather do next?

Wé left the park and went looking for the watch.
And where -- and who looked for the watch?
Heather.

And where did she go? Where did the two of you
go when yOu left the park?

Down the pathway towards 89.

And where did she go when she went down the
pathway?

Towards the front of 89.

Ndw, if I can ask you to step to this diagram,
using this pointer, are you familiar with this
particular diagram? Have you seen this before?
Yeah. That'’'s the Faneuil development.

Alright. And can you show us in the development
when you say that that particular evening you
were at your houée with Tanzerius Anderson, Jason
Robinson, Joleena Tate and Heather Coady, where
is your building?

Right here.

And that’s poinfed to where the S is on the word

Faneuil Street, highlighted in red?
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Correct.
And when you testified before this jury that you
went and you sat in the play area, can’you point
out where you sat in the play area?

First off, point out where the play
area 1is here.
Right here.
And that’s where it says play area in red,
correct?
Yes.
Then can you point out where you sat in the play
area?
There is a little bench right here.
Alright. And is that a little —-—- a grassy area
right where the intersection of this entrance is,
where the pathways are?
Correct.
You’ve also testified that when you —-— when
Heather Coady left your house she went to her
house. Where is her house on this map?
Here.
And that’s the buiiding that’s, for purposes of
identificatign, this being Beacon Street,

correct?
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Correct.
And this being Vineland Sﬁreet?
Correct.
Is it opposite Vineland Street?
Directly across.
Directly across. You have got to keep your voice
up so all the jurors can hear you, please, sir.
Directly acrossi
Now, when you said that that evening you gaw
Jason Robinson by the maintenance fence area,
where is the maintenance fence area that you’re
referring to?
Right here.
And that’s the area that’s in back of where the
arrow is that séys 89 that you have just p§inted
to, correct?
Correct.
And when you testifiea that Joleena Tate whistled
and then began walking down the pathway, can you
show us the pathway that you’re referring to?
This pathway right here.

THE COURT: Sir, we can’t hear you.

THE WITNESS: This pathway right here

at the end of the building. There’s another
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pathway right here.

BY MR. TOCHKA:

Q

And you said that Heather Coady met up with her
and can you point that out for the jurors,
please?

Right here.

And that area that you’re pointing out, sir, I
asked you whether a friend of yours, Oscar Vega,

lived in that area. Where does he live?

"First floor of the building.

Do you know what building that is?

No, I don't.

You stated that then you left —- I’m sorry. Then
you said that you saw, as you’re walking through
the play area, you heard a bang at some point,
you turned and you saw two individuals you’ve
identified as the defendants running, and where
were they running from, sir?

Came out this side of the building.

And that’s the side closest to where the 89 is?

"Yes.

And did you see which direction they ran?
They walked up this way.

Up the pathway -—-
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MR. DOOLIN: I'm sorry. I can’t hear.
THE WITNESS: They walked up the

pathway between 85 and 75.

BY MR. TOCHKA:

Q

And at some point were they out of your view as
they’re going up the pathway?
Yes.
And at what po;nt would they be out of your view?
After I turned around.
Okay. Then you said that you saw them again in
the parking 1lot.

And where did you see them in the
parking lot?
Right here.
This is the parking lot you’re referring to?
Yes.
Do you know where the defendant, Tanzerius
Anderson, was parked that night?
Parked on this side.
Yqu're referring to this side opposite from where
your building is?
Correct.
Yoqusaid they, Joleena Tate and Heather Coady,

were walking up the stairs at some point in time
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after the shots were fired.

And where is that depicted in the
diagram, in the aerial photo?
The stairs are right here.
And those stairs lead to what?
Towards my house.
And to the parking lot?
Correct.
Now, you say at some point in time you left with
Heather Coady to go to McKinley éark, correct?
Correct.
And can you point out where you went with Heather
Coady?
This little area right here. There’s a bench
underneath the tree.
Tﬁat is undefneath the tree in McKinley
playground, correct?
Cérrect.
You said at some point in time, about forty-five
minutes or so later, the defendants and Joleena
Tate returned, coming from the basketbali court.

. And can you show us the direction thét
they came?

They walked through the basketball court and
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followed the path right up to where we were.

And then when they left which direction did they

go-?

They went down the pathway and through the

basketball court.

Then you testified that you had a conversation

with Heather about whether or not to look for the

watch.

And when you
direction did you go?
There is an exit right
through that exit down
And that being between
81 and 71.

Where would 81 be?

81 is the front, 71 is

So 81 is the front, 89

Correct.

71, and this over here
the back?

75.

So you went -- can you

between?

left the playground, which

here. We just walked
the pathway.

89 and your building?

this one.

is the back, correct?

is the front and what’s in

point out where you went

There is a little pathway right here between the
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buildings.

And as you’'re going down that pathway what does
Heather Coady do?

She walked towards the front of the building. I
kept walking down the pathway.

When you say the front of the building, you’re
referring to the 89 front entrance?

Correct.

And you wélked down the pathway?

Yes.

Did you see whether or not she went into the
hallway or not?

No.

Where did you then walk as you’re going down the
péthway?

Just to the end bf‘the pathway right here.

As you’re going down that pathway, what do you
see next? Who do you see next?

Heather.

And Jjust yes or no, did you have a conversation
with her?

Yes.

What do you do next?

We walked down towards, heading towards the back
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6f 89.

Now, as YOu're going towards the back of 89, do
you see a car?

Yes.

And can you describe the car for us, please?
Gray four-door car.

And as,you’re walking, the pathway leads to
where?

To the back doorAOf 89.

And what did you do?

Walked up the pathway.

Who dia you walk up there with?
Heather.

What do you see?

The body.

Describe what you saw, sir.

Do I have to?

Yes, sir.

Just a body laying on the ground with one hand
over his chest and the other hand to the side.
Did you see any blood, sir?

Yes.

Where did you see the blood?

Under his head dripping down to the pavement.
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How long did you look at the body for?
Not long at all. |

Where was Heather when you saw the body?
Right beside me.

What did she dov

Started walking towards the body.

And then what?

I told her to stop.

Why?

Because she was about to --—

MR. FLAHERTY: Objection.
THE COURT: He may answer that.
(continued) Because she was about to step in

blood.

BY MR. TOCHKA:

Q

And what did she then do?

Sﬁe stopped.

What did you do.next?

Walked up the pathway.

The pathway where?

Heading towards Faneuil.

Who were you walking up there with?
Heather.

Where did you go?
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Joleena’s house.

Had you ever been to Joleena’s house before?

No.

Who was directing you there?

Heather.

Did she say why she was going there?

To give Joleena’s mother a bag of weed.

What did‘you do, sir?

I went with her.

And did you go to Joleena’s house?

Yes.

Who was in her house?

Her mother and her mother’s boyfriend.

How long did you stay in the house for?

More than an hour.

At some point while you were in the house did you
see Joleena Tate?

Yes.,

How long had you been there before you saw her?
An hour.

And so —-- and when you saw her, did yoh see where
she come into the house?

She,came in from down —- she came in through her

mother’s entrance.
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And what do you mean, she came through her
mother’s entrance?

There’s a door downstairs at her mother’s house.
Upstairs is her grandmother’s house.

And when she came through her mother’s entrance,
did you have any conversation with her?

! .
No. \AOX\;ZN“V

AN
Wasfshe alone?

Yes.

Did you see whether or not Heathei had any
conversation with her?

Yes, she did.

What did you do -then?

Sat on the couch.

At some point did you leave?

Yeah.

How soon after you saw her did you leave —- after

yoﬁ saw Joleena Tate come in the house did you
leave?

Five minutes.

So you had been there approximately an hour or so
when Joleena came home?
Cor;ect.

And then you left five minutes afterwards?
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Correct.

Where did you go?

Home .

Who did you go there with?

Heather.

Which pathway did you go?

Up Faneuil Street.

About what time did you get'home?

A little after three.

The next morning, sir, that early morning of
Tuesday, the twenty-eighth, did the police come
to your hduse?

Yes.

Do you know about what time they came?

About eight o’clock.

Who was home at that time?

Just me.

And did you have a conversation witp‘ﬁhe police?

Yes.

~bid you tell them what you had seen?

No.
Why didn’t you tell them what you had seen?
MR. FLAHERTY: Objection.

MR. DOOLIN: Objection.
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THE COURT: 1I’'11l see counsel at side
bar.

(Whereupon, the following discussion
occurred at side bar:)

THE COURT: Grounds for the objection?

MR. DOOLIN: His state of mind, I would
suggest, is irrelevant.

MR. FLAHERTY: This witness has pot vet
been impeéched, Your Honor.

THE COURT: Okay. Sustained.

(Whereupon, the discussion at side bar

was concluded.)

BY MR. TOCHKA:

Q

Sir, that Wednesday morning when the police
officer came to your house, do you know whether
it was a uniformed officer or a plainclothes?
Uniformed.
How long did you speak with that person for?
Fifteen minutes.
Did you see, either on that afternoon, on Tuesday
afternoon -- let me striké that.

When was the next time you saw Heather
Coady?

Later on that morning.
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Where did you see her?
My house.

Was she alone or was anybody with her?

7

/

She wasn’t even home when I got there.
I want to direct your attention to Wednesday, the
following day, March 29. Did you see Heather
Coady on that day?

Yes.

And on that pargicular day where did you "see her?
She was on my front steps.

Let me back you up. At some point on Wednesday,
March 29, at some point did you have your
mother’s car on that day? Your mom’s car?

Yes, I did.

Did you have plans to go to the mall, shopping
mall?

Yes.

And who were you going to go to the mall with?
Heather and Jeff.

And Jeffrey is who?

My cousin.

And is he your natural cousin or yoﬁ just call
him your cousin?

Just call him my cousin.
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Q Where did he
A 75 Faneuil S
0 And same bui
A Correct.
Q Did he 1live
A Above.
Q And did you
A Yes.
0 And you saw
A - Heather and
o) Do you know
Jeffrey’s ho
A No, I don't.
o) When you saw
you do?
A I left.
o) Was there a
A Yes.
MR.
MR.
BY MR. TOCHKA:
Q Did you have

point that 4

A Yes.

live?
treet.

lding you lived in?
above you or below you?

see on that Wednesday .Heather Coady?/
[ jlar o ooy,

H

her with who?
Joleena and Jeff.
whether or not Joleena was going into

use?

Joleena inside the house, what did

reason why you left?

FLAHERTY: (Stood.)

TOCHKA: I’11 move on.

a conversation with Heather at some

ay?
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Did it involve what had happenéd that Monday into
Tuesday night?
Yes.
And what was that conversation?
That I didn’t want to be around Joleena.
Was there any conversation about whether or not
you had spoken to the detectives?
No.
I'm now going to move you into Thursday, March
30. | |

On Thursday, March 30, in the early
morning hours at approximately one o’clock in the
morning, were you at the Boston Police homicide
unit?
Yes, I was.
And who were you there with?
My mother.
And this is Thursday at about one o’clock in the
morning?
Correct.
Where had you gone with your mother before you
went to the homicide unit?

MR. DOOLIN: I object.

THE COURT: He may answer that.
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BY MR. TOCHKA:

Where had you gone?

I was with my mom.:

Did you have a conversation with your mom? Not
what you said but did you have a conversation
with your mom?

Yes, I did.

As a_rgsult did you go somewhere?

Yes.

Did you go to the D-14 police stafion?

Yes, I did.

And about what time did you arrive there
Wednesday night?

A little after eleven.

And not what you said to any police officer but
did you speak to a police officer there?

Yes, I did.

As'a result of speaking to the police officer,
did you go somewhere?

Yes, I did.

And where were you taken?

Roxbury.

And‘is that the Boston Police headquarters, One

Schroeder Plaza?
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Yes.

And who did you meet there?

Detective Coleman.

And that’s Detective Coleman sitting at the table
there?

Correct.

Did your mom accompany you?

Yes, she did.

And did you speak with Detective Coleman there?
Yes, I did.

Sir, I can’t ask you what was said but while you
were with Detective Coleman, at some point was a
taped statement taken from you?

Yes.

Up until that point in time, sir, up until you
met wiﬁh Detective Coleman, did you know the name
of —- did you know the person who had been
killed?

No, I didn't.

Did you have a conve;sat@on with Detective
Coleman in which he informed you of the person’s
name?

ves.

And did he first inform you of the person’s full
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name or a nickname?

MY ., ¢~ MR. DOOLIN: I object.

- )
_v 7 N THE COURT: Sorry?

MR. DOOLIN: I object, Your Honor.

THE COURT: Leading question, sir.

Rephrase it.

BY MR. TOCHKA:

Q

A

Did Detective Coleman show you a photograph?

Yes, he did.

THE COURT: Counsel.

(Whereupon, the following discussion

occurred at side bar:)

THE COURT: This was the subject of a

motion in limine?

MR. TOCHKA: I don’t believe it was.

THE COURT: About an array?

MR. TOCHKA: This is not the photo

array.

MR. FLAHERTY:

Your Honor, while we’'re

at the side bar, if we ére going to get into the

witness’s reaction upon learning of the identity

of the person who was killed, I’'d object. There

is no probative value.

THE COURT: What are those photographs?

210




LASER BOND FORMA D  PENGAD » 1-800-631-6989 » www.psngad.com

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

MR. TOCHKA: It’s a photograph shown
him of Iman Yazbek. They asked him if he knew
who itAwas. It’s whether or not the person ~--

THE COURT: That’s fine. You may

continue.

(Whereupon, the discussion at side bar

was concluded.)

BY MR. TOCHKA:

Q

Sir, I'd ask you to take a look at this
photograph.

Mr. Gauthier, have you looked at this
photograph?
Yes.
And who is that photograph of?

Yaz.

Did you know the person, Yaz?

Yes, I know him.

What?

That’s how I knew him.

What do you mean, that’s how you knew him?
Tﬁat's how I knew him, as Yaz.

When did you meet this person named Yaz?’
I was a young téenager.

How did you meet him?
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MR. FLAHERTY: Objection.

THE COURT: He may answer how he knows

him.
He owned a landscaping company. I worked

him.

BY MR. TOCHKA:

Q

A

How ©ld were you when you worked for him?
About twelve.
Anybody elée in your family work fof him?
My older brother.
What was your relationship to Yaz?
I just worked for him.
When you say you just worked for him, how
you describe your relationship?

MR. DOOLIN: I object.

THE COURT: Sustained.

BY MR. TOCHKA:

Q

for

would

After you left the police station, did you leave

the police station with your mom?
Yes, I did.

And where did you go?

BackAto District 14.

And from there where did you go?

Me and my mom left.

AN
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And where did you go then?
South Boston.
Was there a reason why you didn’t go home?

MR. DOOLIN: I object.

THE COURT: Sustained.

Yes.

THE COURT: Sir, when I sustain an
objection, you don’t answer the question. Thank
you. | *

The answer is stricken. The jury is

instructed to disregard it.

BY MR. TOCHKA:

Q

At some point, sir, during that Thursday morning,
did you see Heather Coady?

Yes, I did.

And where were you when you saw her?

I was in my house.

And about what time did you see her?

7 .‘ \
Eleven. i)

Hdw diduyou come to see her? How did you know
that she was at your house?

Because my cousin éame downstairs and told me.
And who is that?

Jeffrey.
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0 And when he told you that, what did you do?

A I went outside.
0 Where did you see Heather Coady?
A Sitting on my steps. .
0 Did you have a conversation with her?
A Yes.
Q Did she ask you to go somewhere with her?:
A Yes.
Q Where was that?
A Store Twenty-Four.
Q Did she say why?
A Yes.
0 Why was that?

MR. FLAHERTY: Obijection.
MR. DOOLIN: Obijection
THE COURT: Sustained.

BY MR. TOCHKA:

Q Did you walk with her to Store Twenty-Four?
A Yes.
Q And what was your reason for going there?

MR. FLAHERTY: Objection.
THE COURT: Put another question, sir.
BY MR. TOCHKA:

Q bid you go to Store Twenty-Four?
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We walked that way, vyes.

And you walked there with who?

Heather.

And when you walked there with Heather, what did
you see as you were walking to Store Twenty-Four?
Jason, Tee and Joleena.

And what were they in?

Tee’s car.

And whefe did you see the‘car?

Driving to cross the street to go to Scrub-A-Dub.
Driving across the street from where?

Store Twenty-Four.

What did Heather do when the car drove across to
the Scrub-A-Dub?

Said, there they go.

What did the two of you do?

Walked, went to Scrub-A-Dub.

And what was your reason for going to the Scrub-
A-Dub?

To meet Jason, Tee and Jpleena.

And when you got to the Scrub-A-Dub, where was
the car parked?

Parked in the first stall at Scrub-A-Dub.

Was it parked where the overhang was like in the
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driveway area?
Yeah. He pulled into a stall.
And what happened-as you got up close to the car?
Jason and Tee got out.
What did Heather do?
Got in the car.
When Jason and Tee got out, what did they do?
Started talking to me.
And what was thé conversation?
MR. DOOLIN: I object.
MR. FLAHERTY: Objection.

THE COURT.: Sustained as to form.

BY MR. TOCHKA:

Q

A

Who was present during this conversation?

Me, Tee, Jason and Heather and Joleena.

Well, Joleena and Heather were in the car. Did
you have a conversation with Jason and Tanzerius
oufside the car?

Yes.

How close was Jason to you during this
conversation?

Right in front of me.

How close was Tanzerius Anderson to you during

this conversation?
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A Right in front of me.

Q What did Tanzerius Anderson say?
MR. DOOLIN: Again, I object.
MR. FLAHERTY: Objection.
THE COURT: Overruled.

BY MR. TOCHKA:

Q What was the conversation?

A I told him that I knew the gentleman.

0 Who did you tell that to?

A Jason and Tee.

Q What did you tell them when you told  them that

you knew the person?

A They said he wasn’t a cop.

0 Who said he wasn’t a cop?

A Tee.

Q Did he tell you he thought he was a cop?

A vHe said because that’s all Yaz was saying is

police, police.
o) Did he say that -- when he said that that’s all

that he was saying, did he say the word, Yaz?

A No, he didn’t.
o) So what did he say?
A He just said that the guy kept saying police,

police, back-up.

Lid
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I'm sorry. He said the guy kept saying police,
police?
Yes.

MR. FLAHERTY: Objection, Your Honor.

Asked and answered.

THE COURT: Another question, sir.

BY MR. TOCHKA:

Q

And when he said back-up, is that what he said
the man kept on saying, police, police, back-up?
MR. FLAHERTY: Your Honor, I object.

THE COURT: Let him finish his question

first, please, sir.

BY MR. TOCHKA:

Q

Could you tell the jurors exactly what you heard
Tanzerius Anderson say after you told him that
you knew the person who had been shot?

He said that he thought he was a cop because he
kept saying police, police.

And did he tell you what he did as a result of
that?

No, he didn’t.

Was there any further conversation about a gun or
a wallet or the like?

Yes. I told them that they had to identify him
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through his fingerprints and he had no wallet.
And what was their response to that?

They got rid of it.

Who said they got rid of it?

Both of them, Jason and Tee.

Did either one of them tell you as to which one
had shot the man in the back of 89 Faneuil
Street?

No.

What did you do next?

I got in the car.

And whose car was that?

Tee’s.

Why did you get in the car?

Because police kept driving by.

And whose idea was it to get in the car?
Everybody’s.

Where did you go then?

We drove up North Beacon Street.

Who drove?

Tee.

And where did he drive to when you went up North
Beacon Street? Where did you then go?

We went to Burger King.

P
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And when you went to Burger King did you stay in
the car or did you get out of the car?

We all got out.

And what did you do in Burger King?

They ordered food.

And who ordered food?

Jason, Tee, Heathef, Joleena.

How long did you'stay in Burger King for?
I'm not sure.

Where did you then go?

Went, drove to Vineland Street.

And who was driving?

Tee.

Where were you sitting?

Back seat behind Tee.

And where was Jason Robinson sitting?
Beside me.

Where was Joleena Tate sitting?
Passenger’s seat.

And where was Heather Coady sitting?

Next to Jason.

So Joleena Tate and Tanzerius Anderson were up
front?

Correct.
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And you, Jason and Heather werevin the back?
Correct.

When you got to Vineland Street, where did
Tanzerius Anderson park the car?

Right around the corner from where the entrance
is.

And what happened next as he parked the car?

We got out.

At some point —— who got out first?

Heather.

Where did she go?

She went home.

And did you have any further conversation in the
car with Jason Robinson and Tanzerius Anderson?
Not in the car.

Was it outside the car?

Yes.

And who was present during this conversation?
Me and Tee and Jason.

Where was Joleena Tate?

In the car.

And where was this conversation?

Inwyhe back of the car, the trunk.

And how close were the three of you?
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A Little circle.
0 And can you tell us, what was the conversation?
MR. DOOLIN: Object.
THE COURT: Rephrase the question, sir.
BY MR. TOCHKA:
Q Did Tanzerius say anything to you?
A Told me .he had a newspaper clipping of my

statement that was in the paper.

Q And what did heisay about that?
A Just that he had it.
Q Did he say anything else to you?
A Yes.
0 what did he say?
A Asked me what my story was.
0 what did you tell him?
A What he wanted to hear.
) What do you mean?
A Just told him that I wasn’t saying anything.
Q And what did he say to you when you said that?
A Nothing, just to stick Eo ﬁy story.
0] | And when he said stick to your story, had he told

you earlier what your story should be or had
there been any conversation about what your story

should be?
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Just between me and Heather.

And when was that conversation?

Latef on that night of the twenty-seventh.

And that was while you were doing what?

Walking to Joleena’s house.

And what was that conversation about what story

you should have?

Just that we were together and that we had sex.

That you and Heather —-—

Correct.
And was
No.

When he
you say

That he

»Did you

No.
Did you

Yes.

that the truth?

told you to
to him?
didn’t have

get back in

see Heather

Where was she?

stick to your story, what did

to worry.

the car at that point?

again at this point?

She was coming from the house.

And where did she go?

Walked up Vineland Street.

In which direction?

2208
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Towards the car.

Which direction did you go?

Towards the projects.

Did you turn to see whether or not she got
the car?

No, I didn’t.

Where did you go when you went into the
development?

My house.

Who was home?

Nébody.

Did you make any phone calls?

Yes, I did.

Who did you call?

My mother .

Where was your mom at that point?
Southey.

Did you have a conversation with her?
Yes, I did.

pid you call anybody else?

Detective Coleman.

And did you have a conversation wiﬁh him?
Yes, I did.

What did you do that night, sir?

into
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A I left.

0 why did you leave?
MR. DOOLIN: Objection.
MR. FLAHERTY: Objection.
THE COURT: Susgained.

BY MR. TOCHKA:

0) Where did you go, sir?
A Southey.
o) How long had you lived in the Brighton

development, sir?

MR. DOOLIN: Judge, I obiject.

"THE COURT: He may answer that.

A All my life.

BY MR. TOCHKA:

Q Does your mom live in the Brighton development

now, sir?
MR. DOOLIN: Your Honor,

THE COURT: Sustained.

MR. TOCHKA: I have no further

questions. Thank you.

THE COURT: Cross examination,

DooliN.

43U
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CROSS EXAMINATION

BY MR. DOOLIN:

Q

Mr. Gauthier, you are familiar with this area of
Beacon Street, Faneuil Street and Goodenough
Street, is that right?

Correct.

It’s fair to say that your, the building that you
lived in was at 75, is that right?

Yes.

" And 75 Faneuil is a building, it’s fair to say,

that borders the play area? Is that correct?
Yes.

And, in fact, your back window looks out onto the
play area, is that correct?

Correct.

And the building between 75 -—- there is a
building at 75 and a building at 65, is that
riéht?

Yes.

And there is a parking lot that’s in between that
building, is that right?

Yes.

Now, Mr. Gauthier, it’s youf testimony, sir, that

having grown up in that area of Brighton, that a
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good many of your friends live in that area? Is
that correct?

Yes.

You're friendly with a person by the name of
Derrick Jajopolous (phonetic spelling)?

Derrick Jajopolous?

Yes.

Yes, I know him.

Are you friendly with a person by the name of
Duane Johnson?

Yes.

Also friendly with an individual named Jeffrey
Fitzgerald, is that right?

Right.

You’re also friendly with Heather Coady at this
time, is thatrcorrect?

Correct.

You had known Heather Coady for a long time,
didn't you?4

Correct.

You also know Joleena Tate, don’t you?

Cdrreqt.

Now, it’s fair to say at the time that Ms. Coady

lived down here on North Beacon Street —-- is that

Lo4L
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correct? In this building here, is that right?
Yes.

And it’s also fair to say that through Ms. Coady
you met an individual by the name of Joleena
Tate? Is that correct?

False.

Well, did you know Joleena Tate?

Yes, I did.

Was she friendly with Heather Coady?

Yes, she was.

And, in fact, did Joleena Tate and Heather Coady
refer to each other as their cousin?

Don’t know.

Well, is it fair to say that the two of them were
very friendly?

Correct.

It’s aiso fair to say that you refer to an
iﬁdividual named Jeffrey Fitzgerald as your
cousin, correct?

Correct.

And Jeffrey lives up on top of you at 75 Faneuil
Street, is that right?

Co;rect.

Now, it’s your testimony, sir, is it not, that as
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a result of knowing Heather Coady in March of
2000 that you, yourself, and Heather Coady spent
a lot of time together. 1Is that correct?
Cdrrect.

Your testimony, sir, is that on March 27 of the
year 2000, yourself and Heather Coady were
together for most of the day. Is that correct?
Correct.

And, in fact, you were together with Heather
Coady that afternoon, weren’t you?

Yes.

And, in faét, you were with Heather Coady that
afterncon and you were also with her that
evening, 1is that correct?

Correct.

And you said, I think, on direct examination with

Mr. Tochka that yourself and Heather Coady were
at your apartment at 75 Faneuil Street, is that
right?

Yes.

Now, in that apartment at 75 Faﬂeuil Street, sir,
it’s fair to say that throughout the day of March
27 that yourself and Heather Coady were smoking

marijuana? Is that right?
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Correct.

What time of day did you start smoking marijuana,
sir?

Early.

When you got up, right?

A little after.

And it’s fair to say, sir, that you continued to
smoke marijuana throughout that day? 1Is that
right?

Correct.

Can you tell us what a Philly blunt is?

It’s a cigar.

Cigar filled with marijuana, i1s that correct?
That'’s correct. -

And how'many blunts did you smoke that day?
About five.

And when you say that you started -- that you
smoked five blunts that day, it’'s fair to say
that you began smoking those blunts in the
morning? Is that correct?

False.

What‘time did you get up that day?

‘I got up at one.

You got up at one in the afternoon?
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Yes.

And when you got up at one in the afternoon that
day, sir, shortly after getting up at one, you
began to smoke marijuana, is that right?

No.

Well, what time did you begin to smoke marijuana?
Probably after five.

At fivg. So that was shortly after getting up,
is that correct?. ”

MR. TOCHKA: Objection, Your Honor.

THE COURT: Sustained.

BY MR. DOOLIN:

Q

I'm sorry. Is it your testimony, sir, that you
began to smoke marijuana at five o’clockithat
night?

Yes, it is.

And between five o’clock that night and the time
you went to bed, your testimony is that you
smoked five blunts, is that right?

Yes.

And it’s also fair to say that on March 27 of
2000 that your testimony is that in that
apartment at 75 Faneuil that you were together

there with Jason Robinson and Tanzerius Anderson?
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Is that your testimony?

Repeat the question?

Your testimony is that Tanzerius Anderson and
Jason Robinson were at that apartment that day,
is that correct?

Correct.

And it’s also your testimony that Joleena Tate
was there, is that right?

Correct.

Did you play basketball that day?

Sure did.

Where did you play basketball?

McKinley Park.

And when you were over playing basketball in
McKinley Park, is it your testimony, sir, that
Jason Robinson was with you?

Yes, it 1is.

What was he wearing that day?

He was wearing green Timberland boots, jeans and
shirt.

What color were the jeans?

Don’t recall.

What color was the shirt?

Don’t recall.
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What color pants were you wearing?

Blue.

What color jacket were you wearing?

Wasn’'t wearing a jacket.

Did you at any point that day have on a jacket?
Later that night.

And the color jacket that you had on that night,
sir, what was that?

Black.

And your testimony, sir, is that on £hat date you
were playing basketball over here in the
playground at McKinley? Is that right?

That’s correct.

And when you were p;aying basketball over there,
is it your testimony, sir, that there were other
individuals who were playing basketball there
with you that day?

Yes.

And one of those individuals would be Sean Coady,
is that right?

Kevin Coady.

Kevin Coady. Was there also another individual
named Alex who was playing basketball with you?

Yes.
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Did you tell the police that?

Yes.

That those individuals were there with you, with
Jason Robinson on that day? 1Is that correct?
Yes.

And, sir, is it also your testimony that on March
27 that yourself and Joleena Tate, Jason Robinson
and Tanzerius Anderson went back to your
apartment at 75 Faneuil? Is that right?

Yes.

What time of night did Joleena Tate leave?

About eight o’clock.

When she left at eight o’clock, is it your

testimony that she left by herself or did she

" leave with someone?

She left with somebody.
Who did she leave with?
She left with Tee.

When Joleena Tate and Tee left the apartment --=

when you say Tee you mean Tanzerius Anderson, is

that right?
Correct. .
And your testimony is that they left the

apartment that night about'eight o’clock? 1Is
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that your testimony?

Correct.

And the two of them left? Just the two of them,
is that’right?

Yes.

And Jason Robinson, by your testimony, stayed in
that apartment with you that night, is that
right?

Correct.

Is that correct?

Yes.

And that Jéson Robiﬁson did not leave that
apartment that night and leave with Tanzerius
Anderson and Joleena Tate? Is that your

testimony?

Correct.

And that, as you were in that apartment that
night, is it fair to say that there were -- were
there any other individuals who were in the
apartment other than those ones that we’ve
mentioned?

No.

Was Jeffrey Fitzgerald there?

No, he wasn’t.
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And is it your testimony, sir, that at some point
that night that heather Coady received a page?
Yes.

What time was that?

I have no idea.

Wéll, what time did you leave the apartment that
night to go outside?

I have no idea.

You have no idea?

I don’t wear a watch.

None whatsoever? You don’t have a clock in your
house?

No. In my bedroom but I wasn’t in my bedroom.
Did you have a telephone in your house that
night, sir?

No, I didn’'t.

Did you have a telephone number at any point in
time when you lived at 74 Faneuil?

Yeah, earlier when I lived at 75 but not at the
time.

When was the phone taken out of your house at 74
Faneuil Street?

I have no idea.

Did you have a phone in 19997
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I‘don’t know.

Did you have a phone in 20007

No.

And is it your testimony, sir, that at no point
during that day was your mother at home? 1Is that
right?

She wasn’t at home.

Was your mother there the night before?

No.

And is it your testimony that you have no idea
what time you left the house and Went outside
that night?

I have no idea. After eleven.

Okay. So your testimony is that at somé point
between the time that Joleena Tate left ana the
time that you go outside at eleven, that Heather
Coady received a page? Is that right?

She received a page béfore’we went out.

Okay. What time was that?

I don’t know what time she received the page.
How long before you went out?

That she received the page?

Yes.

Um, about maybe forty-five minutes.
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So that would put it about ten fifteen? Is that
your testimony?

No, it’s not. I don’t know the time.

Well, you said you went out About eleven, is that
right?

Maybe after eleven.

Okay. What’s your memory as to what time you
went out?

Sorry?

what’s your memory as to what time you went out?
I don’t know what time we went out.

Did you go out after eleven? Is that what you
said?

After eleven, yes.

Okay. And your memory is that you went out, that
this page came in forty-five minutes before you
went out? Is that right?

Correct.

And your testimony is that Heather had a pager,
is that right?

Yes.

And that page came over Heather’s pager, is that
correct?

It wasn’t Heather’s pager.
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So your testimony is that Heather had a pager on
her that wasn’t hers, is that right?

Correct.

And your testimony, I think ybu said on direct
examination, was that Heather had Mr. Robinson’s
pager? Is that your testimony?

Correct.

But Heather was.carrying it, is that right?

Yes.

And it was Heather who saw the page, is that
right?

Correct.

And your testimony is that Heather at this point
in time has some sort of a conversation with
Jason Robinson, is that right?

Correct.

While you were in the house with Jason Robinson
and Heather that night, between eight and
whatever time you went outside, were the three of
you always together?i

The majority of the time.

Was Jason -Robinson ever gone from the room or in
aﬁxw;oom together for any length of time with

Heather Coady?
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No.

So your testimony is that while you were at the
apartment the three of you were together at
almost every relevant time, is that correct?
Yes.

And there was no long period of time where Jason
Robinson and Heather Coady were together in a
room, is that correct?

Correct.

So you heard all of the conversation that was
being said between Heather Coady and Jason
Robinson, is that right?

Yes.

You were in the same room, is that correct?
Yes.

At any point in time did you see Heather Coady
give Jason Robinson a knife?

No.

At any point in time did you hear Heather Coady
and Jason Robinson discuésing a robbery?

No.

At any point in time did you hear Tanzerius
Anderson and Joleena Tate discuss a robbery prior

to their leaving?

245




LASER BOND FORM A @ PENGAD + 1-800-631-6889 « www.pengad.com

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

No.

And you were with them before theyrleft, weren’t
you, sir?

Correct.

And it’s your testimony, isn’t it, sir, that at
some point that hight, some time after eleven,
that you yourself went outside? Is that right?
Correct.

When did Jason Robinson leave the apartment?
About ten, fifteen minutes before we did.

And your testimony is that Jason Robinson walked
out the front door of that apartment, is that
right?

Correct.

And he left that apartment a span of ten or
fifteen minutes before you left, is that correct?
Correct.

Did you leave with Heather Coady?

No, she left before I did.

So the chain of events that happened is that
Jason Robinson left, is that riéht?

Yes.

How much time béfore Heather Coédy left?

What do you mean? Before?
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How much time elapsed between the time that
Robinson left and the time that Coady left the
apartment?

About ten or fifteen minutes.

During those ten or fifteen minutes, you and
Coady are in the apartment together, is that
right?

Correct.

And then yéur testimony is that Coady left the
apartment herself?

Correct.

She had to go walk her dog, is that ydur
testimony?

Correct.

And you stayed in the apartment, is that correct?

Correct.

How long did you stay in the apartment for?
About five minutes.

And during those five minutes, I think you said
on direct examination with Mr. Tochka, that you
cleaned up, -is that right?

Yes.

And when you went outside, it’s your testimony

that you walked down into this play area, is that
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right?

Yes.

And you were going to meet up with Heather Coady
down there, is that right?

Yes.

Now, you had been in that apartment where you

lived at 75 for most of that evening, is that

right?

>

Correct.

During that time thatvyou were at 75, your mother
wasn’t home, is that right?

No, she wasn’t.

And you continued to smoke marijuana inside 75
Faneuil, didn’t you?

Correct.

You continued to get high, didn’t you?

Correét.

And it’s also fair to.say that your testimony is
that you were supposed to meet Ms. Coady out here
in the play area, is that correct?

Yes.

And what was your purposevof meeting Ms. Coady
out there in the play area?

Smoke a blunt.
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Well, you had been»smoking‘blunts all evening
inside of 75, hadn’t you?
Yes.
So at that point in time you decided you were
going to go outside and smoke a blunt outside, 1is
that right?
Yes.
This area is policed by the Boston chs}ng
Authority, disn’t it?

MR. TOCHKA: Your Honor, obijection.
Could I be heard at side bar?

(Whereupon, the following discussion
occurred at side bar:)

MR. TOCHKA: I’'m not trying to
interfere with his cross examination but I'"m
going to object to the tone of voice. There’s no
reason to be yelling in this small courtroom.
There’s no reason why that voice has been raised
and raised so loud in terms of the level of the
sound level that Mr. Doolin is using.

THE COURT: It’s not only fast but it’s
very fast and we have a court reporter in
training here and she 1is shaking her head and

wondering if she should be considering a change
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of vocation. So I would just ask that you slow
down a bit and please, you don’t need to shout.

Thank you.

(Whereupon, the discussion at side bar

was concluded.)

BY MR. TOCHKA:

Q

Mr. Gauthjier, when we left off you were leaving
and you went ouﬁside to the play area, is~that
right?

Correct.

And you went out there with the specific intent
to smoke a blunt, is that right?

Correct.

And you left the area at 75 where you had been
smoking marijuana throughout the afternoon, is
that right?

Correct.

And you went outside to this area over by where
the picnic tables are, is that right?

Correct.

Now, that area is paroled by the Boston Housing
Author;ty police, is that right?

Correct.

In fact, they have an office that’s over here on
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f
North Beacon Strekt, is that right?

Correct.

And your testimony, sir, is that instead of using
drugs inside the house, you were going to go
outside to use your drugs, is that right?
Correct.

In full view of everybody, is that right?
Correct.

And, sir, it’s also fair to say that at this
point in time that when you met ﬁp with Heather
Coady out at the picnic area, was Heather Coady
out walking her dog?

When I left the house she was, yves.

Where did you see her walking her dog, sir?

She was in a fenced area with her dog.

And when she was over at the fenced area and
throughout the course of the time that she was
wélking her dog, did you see her having a
conversation with somebody?

Yes, I did.

Was she having a conversation with somebédy who
lived onrthe second floor of one of the
buildings?

Correct.
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what building was it, sir, that she was having
the conversation with that individual?

The building we were sitting in front of.

And that would be in front of this building right
here, is that correct?

Cérrect.

What number is.that?

I have no idea.

Well, it’s North Beacon Street, is that right?.
Yes.

And it’s across the way from where Heather Coady
lived, is that right?

Yes.

And it’s your testimony, sir, that as you were
having this conversation with Ms. Coady, that you
were seated on the picnic table? 1Is that right?
Correct.

And when you’re seated on the picnic table, sir,
it’s fair to say that Ms. Coady then brings her
dog back to the house? 1Is that your‘testimony?
Yes.

And after she brings her dog back to the house,
sir, how long haa you been outside?

Less than five minutes.
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Aﬁd when she brings the dog back to the house,
Ms. Coady Jjoins you out by the picnic table, is
that right?

Correct.

Now, when Jason Robinson left the house over here
at number 75,-where did he say he was going?

He didn’t.

He just left, is that your testimony?

Correct.

And, sir, as you were seated over there by the
picnic table, I think you said on direct
examination that you made some observations over
by the dumpster area. Is that right?

Correct.

And that dumpster area is over here adjacent to
number 89, is that right?

Correct.

And, sir, how far away from that area where the
fences are, where the dumpster is, how far away
were you seated?

Probably less than a hundred feet.

wWhat were the lidhting conditions over there by
the dumpster?

Not good.

o
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It was dark, wasn’t it?

Yes.

Now, you say that you saw Jason Robinson over
there; is that right?

Correct.

When you saw him over there, what kind of pants
did he have on?

I don’t remember.

What color shirt?

Jeans.

What color shirt did he have on?

I don’t remember.

Did he have on a coat?

Not to my knowledge.

bid he have on a hat?

That hat was on the bench with us.
There was a hat that was on the bench with you?
Yes.

what type of a hat was on the bench with you?
It was a Boston Red Sox hat.

Was it on the bench when you came out?

I don’t remember.

Well, you sat down, sir, and at some point you

saw the hat, is that right?
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I seen it later.

Did you see it when you sat down?

No, I didn’t.

So when you sat down at thé picnic table there
was no hat there, is that right?

Correct.

Well, now did it get there, sir?

I don’t know. I think Heather had it.

So your testimony is that Heather had a hat of
Jason’s?

I think Heather had it.

Did you see Heather put the hat down on the
table?

No, I didn’'t.

When did you first see the hat?

Before the noise ——- after the noise.

After the noise?

Yes.

Did Heather have it in her hands?

I don’t know if she had the hat in her hand.
Was Heather wearing the hat?

No, she wasn’t.

Was the hat on the table?

Yes.
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And you didn’t see how it got there? 1Is that
your testimony?f

Correct.

You just turned around and there it was? 1Is that
what you’re telling us?

Correct.

When you look over across this area, this
distance, and into this area, your testimony is
that you see Jéson Robinson, is that right?
Correct.

How long are you making observations of Mr.
Robinson in that area?

Not long.

Can you describe that to us? How many minutes or
seconds that was?

Thirty seconds.

Did you see Tanzerius Anderson at all?

No.

You didn’t see Tanzerius Anderson over here in
this dumpster area, is that right?

I didn’'t see Tee, no;

And Tanzerius Anderson left that‘night, it’s fair
to say; at approximately eight o’clock? 1Is that

o T

right?
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That’s when he left to bring Joleena home. He
came back.

Oh, he came back to the house?

Yeah.

What time did he come back to the house?

I don’t know. It was after eight.

And he came back by himself, is that right?
Correct.

And how long did he stay at the house for?

An hour.

What time did he leave?

Don’t know.

Did he leave before Jason Robinson?

Yes.

And your testimony, sir, is that at that point in
time as you'ré sitting out here on the bench with
Heathef Coady, that you'hear a whistle? 1Is that
right?

Correct.

And that’s from Joleena Tate, is that right?
Correct.

Now, when you first see Joleena Tate, where do
yog see her?

89.
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In the back of 897

Correct.

Do you see anybody else in the back of 897

No, I don’'t.

Do you see a car fhere?

No, I don’'t.

Do you hear her get. out of anything?

No.

You just see her coming from the back of 89, is
that right?

I just see her standing there whistling.

You don’t Sée another individual, is that right?
No, I didn’t.

You don’t see a car, is that right?

Correct.

And your testimony, sir, is that Joleena Tate

whistles and she and Heather Coady meet up, is
that right?

Correct.

When Joleena Tate and Heather Coady meet up, what
is your location, sir? '
Sfill on the bench.

Do you get up?

Yes, I do.
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Do you walk towards them?

No, I don’t.

Your testimony is that you begin to walk away, 1is
that right?

Yes.

After you heard a whistle, is that right?

No —- yes, after I heard the whistle.

So you hear Joleena Tate whistle to Heather
Coady, is that right?

Correct.

And at this point in time you begin to walk away,
is that right?

After Heather gets up and walks over there.

You begin to walk away, is that your testimony?
Correct.’

And begin to walk from the area by the picnic
tables across the play area, is that right?
Correct.

And it’s your testimony, sir, that you’re walking
away from 89, is that correct?

Correct.

And that you’re walking in this direction over to
by 51 or across the play area, is that right?

Correct.
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And it’s as you’re walking, you have your back to
Joleena Tate and Heather Coady? 1Is that what
you’re telling us?
Correct.
And your testimony, sir, is that —-- are you part
of the conversation that Heather Coady and
Joleena Tate have?
No.
Do you hear what’s said?
No.
Do you hear Heather Coady say anything to Joleéna
Tate at all?
No.
Does Joleena Tate say anything at all to Heather
Coady? |

MR. TOCHKA: Objection, Your Honor. At
what point in time are we talking about?

THE COURT: Rephrase your question.

BY MR. DOOLIN:

Q

A

When Joleena Tate and Heafher Coady meet up -—-
Yes.

—— do you hear Joleena Tate say anything to
Heather Coady? |

Not when they were together, no.
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Do you hear Joleena Tate say anything as she’s
coming down towards Heather Coady?

When we turned around and heard her whistle, she
was yelling, Heather. Heather was with me and

then Joleena says, Heather, what you doing,

you’'re supposed to meet ngggﬁgigyen thirty.

e e

Heather gets up and says, what are you talking

e s Nt e oo+t e

R
about, and walks towards her.

—

Your testimony, sir, is that Joleena Tate says to

‘Heather that she’s supposed to meet her at eleven

thirty?

Correct.

And Heather had been in her house a short time
before this when she dropped her dog back into
the house, is that right?

Correct.

And Heather acted as if she didn’t know what
Joleena was talking about, is that’righf?
Correct.

As if there had not been a conversation, is that
right?

Correct.

And it’s your testimony, sir; that as you begin

to walk across the play area that that’s when you

£0 1
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hear this bang, is that right?

Correct.

And as you —--— when you hear the bang, is it fair
to say that you’re walking past 65 towards the
last several buildings that are here?

No.

Are you still in the play area?

Yes.

Do you stop or do you keep walking?

Stop. |

You stop when you hear the bang, is that right?
Yes.

Do you then continue to walk or do you stand
there?

Walk a little bit more.

You keep walking more towards this direction, is
that right?

Yes.

And your testimony, sir, is that you see the
individuals that you identified as Tanzerius
Anderson and Jason Robinson and they leave the
back of 89, is that right?

Front of 89.

And that they’re together, is that right?
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Correct.

They’ré walking together, is that your testimony?
Correct.

And then you see them over here between 65 and
75, is that right?

Correct.

Are .they coming from the direction of Faneuil
Street, sir?

I assume soO.

Did you see them come from that direction?

No. I seen them in the parking lot.

Did you see them walk by your location here in
the play area?

No, they didn’t.

You see them in the parking lot, is that right?
Correct.

And is their car or Tanzerius Anderson’s car, is

it parked at the back of the parking lot toward

the play area or is it parked at this end of the
play area up by Faneuil Street?

Towards the play area.

And your testimony is that you see them get into
the car, is that right?

I didn’t see them get into the car. I heard the
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door shut.

You heard the door shut. Did you see Joleena
Tate?

She was with Heather, vyes.

She was with Heather in the play area, sir?
Yes.

And your testimony is that you and Heather then
walk across to McKinley Park, is that right?
Correct.

Now, at some point in time I think you said on
direct examination that after some conversation
that you haQe over in McKinley Park, that you
walked back to 89, is that right?

Correct.

And when you walked back to 89, it’s fair to say
that you go to the back of 89, is that right?
No, I don’t.

Well, at any point in time do you seervr.
Yazbek’s body in back of 89?

Yes, I do.

And it’s fair to say that you wal#edvright up to
the area where that body was? 1Is that your
testimony?

Correct;
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And immediatel§ after making observations in that
area, yvourself and Heather Coady go over to
Joleena Tate’s house, is that right?

Correct.

And there is a conversation at Joleena Tate’s
house between yourself, Joleena Tate and Heather
Coady, is that right?

No.

Well, is Joleena Tate there at some point during
the night?

Yes.

Is she there by herself?

She came by herself, yes.

Do she and Heather Coady have a conversation?

A little conversation.

Does that conversation take place in the same
room that you’re in?

No.

Where did they have that conversation?

Off to the right of where I was sitting.

How far away from yéu?

Don’t réally know.

Were you able to hear what they were saying?

No.

265




o,

P

LASERBONDFORMA B PENGAD + 1-800-821-6989 « www.pengad.com

10

11

12

13

14

15

16

17

.18

19

20

21

22

23

24

§

13

Was it in the same room?

It was off to the right of where I was.

When you say it was off to the right, sir, my
question is, were you iﬁ the same room?

Yes.

And you weren'’t able to hear what they were
saying, is that right?

No.

And at some poinf you and Heather Coady walked
home, is that right?

Correct.

Now, sir, you’ve told us that you were not
involved in anything that happened to Mr. Yazbek?
Is that what you’re telling us?

Correct.

But your testimony, sir, is that as you were
walking home ffom Joleena Tate’s house that you
and Heather Coady get together an alibi, is that
right?

That’s correct.

But you haven’t done anything wrong, is that
right?

Correct.

Ms. Coady didn’t do anything wrong, is that
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right?

Correct.

Your testimony, and you’ve said this to the jury,
is that you were just a witness to certain
things, is that right?

Correct.

And yet you and Ms. Coady, on the way home from
Joleena Tate’s hou§e, begin to talk about an
alibi, is that right?

Correct.

And you set up an alibi for your good friend,
Heather Coady, is that right?

No, I didn’t.

Well, did you talk about the alibi that you were
going to provide for her?

We were both together, yes.

You were going to say you were with her, is that
right?

Yes.

And she was going to say that she was with you,
is that rightv?

Cerect.

And you were trying to proteét Heather Coady, is

that right?
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Yes. Correct.

And Heather Coady was trying to protect you, is
that right?

Correct.

And the two of you had a discussion about that as
you walked from Joleena Tate’s house up on Dunboy
Street in Brighton back to the area of the
Faneuil development, is that right?

Correct.

How long a walk was that?

Good hour.

So your testimony is that it took you an hour to
get from Joleena’s house in Oak Square to the
area of the Faneuil development, is that right?
Correct.

And just so we’re clear, your testimony is that
Jason Robinson and Tanzerius Anderson did not
appear at Joleena Tate’s house with Joleena Tate,
is that right?

Not while I was there.

And as you were walking back, you and Heather
were talking about your alibi, is that right?
Anquhat you were going to tell the police, is

that right?
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Correct.

Because the next morning, 1it’s fair to say, sir,
that you were awoken by the police, is that
right?

Yes.

What time was that?

Around eight o’clock.

And your testimony, sir, is that when you were
woken up at eight‘o’clock the next morning —-— was
that by Detective Mahoney?

I don’t recall his name.

Was he wearing a uniform or was he in
plainclothes?

Uniformed.

Did you talk to a plainclothes detective that day
at all on the twenty—eighth?

Not that I recall.

'Do.you recall speaking to an officer or a

detective who would have been about fifty years
0ld with a mustache?

Not that I recall.

Sé your testimony is that- you just talked to a
uniformed officer that day?

There was another gentleman with him.
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The other gentleman, was that other gentleman

wearing plainclothes or a uniform?

I don’t remember. I think they were both clothed
in -—

Both wearing uniforms?

I think so.

Okay. And although you had done nothing wrong
the night before, is that your testimony? -
Correct.

When you were questioned by the police that next
morning on March the twenty-eighth, it is fair to
say that yéu told them that you were with Heather
Coady that night? Is that right?

Correct.

You told them that you were with her between
eleven o’clock and two o’clock, is that right?
Correct.

And the police talked to you for about fifteen
minutes that day, didn’t they, sir?

Correct.

And the police kept asking you qﬁestions, didn’t
they?

Correct.

And during all of those questions you denied that




e

LASERBOND FORMA @ PENGAD * 1-800-631-6989 « www.pangad.com

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

there was another female that was out there, 1is
that right? 1Is that correct?

Correct.

And you denied that you saw a crime, is that
right?

Correct.

And you said that Heather Coady was with you
during this entire period of time, is that
correct? -
Correct.

Because that was your story that the two of you
came up with the night before, right?

Correct.

And on March twenty-eighth, it’s fair torsay,
sir, that when the authorities asked you these
gquestions, that under your present testimony
today, that you would admit that you lied to the
authorities? 1Is that right?

Would you repeat the question?

Your testimony today, giveh your testimony today,
ydu would admit that on March twenty-eighth that
you lied to the authorities, is that right?
Correct. | |

So when a police officer is asking you questions.
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about a crime some hours after it happened, the
next morning, your first inclination was to lie,
is that right?

MR. TOCHKA: Objection, Your Honor.
Asked and answered.
Right.

THE COURT: He may answer the gquestion.

Would you repeat it?

BY MR. DOOLIN:

 Was your first inclination to lie to the police?

No.

Your first inclination was to tell the truth, is
that right?

No.

Well, you did lie to the police, didn’t you?
Yes, I did.

And during fifteen minutes of questioning by the
police that morning, it’s fair to say that you
told falsehoods during that entire fifteen
minutes, aidn't you?

Correct.

Looked. them right in the eye, told them that
story, didn’t you? |

MR. TOCHKA: Objection, Your Honor.
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THE COURT: He may answer.

BY MR. DOOLIN:

Q

You looked them right in the eye, didn’t you,
sir? .

I didn’'t look them in the eve.

You looked down on the ground, is that what your
testimony\is?

Yes.

And you looked down on the ground-and you lied to
them, is that right? 4

I lied to them, vyes.

And your testimony, sir, is that on the twenty-
eighth after you had got done telling this
version of events to the Boston Police, that at
some point on the twenty-eighth that you met up
with your good friend, Heather Coady, again, is
that right?

Correct.

And when you meet up with your friend, Heather
Cdady, do you see her at your apartment?

Hers.

You see her at her house, is that fight?
Cor;gpt;

So after the police were done questioning you,
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you went to her house, is that right?

No.

Did you go there at some point later that day?
Yes, I did.

And when you went to Heather Coady’s house, it’s
fair to say that you and Heather Coady had a
conversation about the police coming to see you,
is that rightv

That’s correct.

And the conversation that you had.with Heather
Coady, you told her that the police had talked to
you, is that right?

Correct.

And she told you that the police had talked to
her, is that right?

Correct. |

And yoﬁ told her that you had stuck to the story
tﬁat the two of you had come up with the night
before, is that right?

Correct.

That you were her alibi, is that right?

That we were together,'yes.

And the two of you had been having sex, is that

right?
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Correct.

You told the police the story that you and
Heather Coady had been having sex at 75 Faneuil
Street that night, is that right?

Correct.

And when you got together with Heather Coady, you
discussed the fact that Heather Coady had also
told them the same story, is that right?
Repeat the gquestion?

Yéu and Heather Coady discussed the fact that
Heather Coady had also told them that she was
with you that night, is that right?

Correct.

And that she was having sex with you, is that
right?

Correct.

So the two of you once again got your story
together, is that :ight?

Correct.

You had gotten your story together the night
before, is that right? |

Correct.

And you had gotfen your story together again on

the twenty-eighth, is that right?
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Correct.

MR.

TOCHKA: Objection, Your Honor,

asked and answered.

THE COURT: I think we have, sir. Move

on, please.

BY MR. DOOLIN:

Q

How long was that conversation that you had with

Heather Coady?

Not long.

On March 28,

did you see Jason Robinson?

I don’t recall what day.

The day that you gave this story to the police,

your first version of events, did you see Jason

Robinson later that day?

Not to my recollection.

Did you see

Tanzerius Anderson?

No, I didn’'t.

Did you get
Robinson on
No.

Did you get
Anderson?
What day is

Well, March

together somé story with Jason

March 287

together a story with Tanzerius

March 287

28 would be the Tuesday, sir.
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The day after? No, I didn’'t see thém at all.
Did you see Jeffrey Fitzgerald that day?

No, I didn’t.

Did you see Joleena Tate?

Not that I remember.

Well, the next day -—- is it your testimony that
the next day on the twenty—-ninth that you see
Joleena Tate? Is that right?
Correct. |

You see her at Jeffrey Fitzgerald’s place, is
that right?

Correct.

So now this is Jeffrey Fitzgerald who you are
friendly with, is that right?

Correct.

And he lived up on top of you at number 75, is
that right?

Correct.

One floor up, is that right?

Two floors up.

Okay. Two floors up. and he is the person who
you say is your cousin, is that right?

Correct.

At his apartment on the twenty-ninth is Jeffrey
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Fitzgerald, yourself, Heather Coady and Joleena
Tate, is that right?

Correct.

And Joleena Tate just happens to be at Mr.
Fitzgerald’s apartment that day, is that right?
Correct.

And while you were at thaﬁ apartment on March 29
with Jolegna Tate, Jeffrey Fitzgefald and ‘Heather

Coady, is it fair to say, sir, that again your

stories were discussed?

I left as soon as I seen Joleena in the house. %%>
bid you stay there at any point in time when
Joleena was there?

No, I didn’t.

Did you talk to Joleena?

No, I didn’t.

Pid you talk to Heather about Joleena in the
parking lot?

Yes.

And your testimony, sir, is that Heather Coady
told you about a conversation that she had just
hgd with Joleena Tate, is that right?

Not that I recall. |

Did Heather Coady tell you anything about Joleena
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Tate having to stick to a story as well?
MR.VTOCHKA: Objection, Your Honor.
THE COURT: He may answer that.

She told me that Joleena said that she was going

to —- she was going to say that she was with Yaz

earlier in the day.

BY MR. DOOLIN:

Q

Because Joleena’s fingerprints would have been in
the car, is thét right?
Correct.
And that she was seen by various people with him
that night, is that right?

MR. TOCHKA: Objection, Your Honor.

THE COURT: Sustained.

BY MR. DOOLIN:

Q

But you did have a conversation with Heather
andy about Joleena Tate, is that right?
Correct.

And that was on the twenty-ninth, is that right?
I believe so.

Now, during the twenfy—ninth, when that police
officer woke you up that morning and during the
twenty;ninth, it’s fair to say that there was

~t T .

heavy police presence in this area, is that
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right?

Correct.

Were you aware that the police had talked to
other individuals who lived in that area as well?
No, I wasn’t.

Did you see police officers, uniformed Boston
Police officers in that area in those days?
Yes, . I did.

It’'s fair to say‘that the police were going
around and they were asking questions? Is that
right?

Correct.

Now, sir, you know that you were seen in the play
area that night, don’t you?

Yes.

You know that you were seen that night in the
companf of Heather Coady, don’t you?

Cofrect.

You know that in March of 2000, that Heather
Coady was selling drugs,idon’t you, sir?
Correct.

You knew that the p?}icé had information that
there was another female who was observed talking

to Heather Coady, is that correct?
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Correct.
MR. TOCHKA: Objection, Your Honor. At
what point are we talking about?

THE COURT: Put another gquestion, sir.

BY MR. DOOLIN:

Q

On the twenty-ninth and into the thirtieth, you
were aware, were you not, that the police had
information that Heather Coady was seen or
observed talking to another individual, anothef
woman in the area, is that right?

Correct.

Because thé police had asked you about it, didn’t
they?

Correct.

And you knew that you were linked with Heather
Coady that night, didn’t you, sir?

Correct.

How tall are you, sir?

Six feet.

And the police had been to your house and they
had asked you questions on the thnty—eighth,
hadn’t they, sir?

Correct.

Had they been back to you to talk to you on the
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twenty-ninth?

No.

Were they looking for you on the thirtieth to
talk to you?

As far as 1 know, no.

It’s your testimony, sir, that you knew -- you
had also gone into the area of 89 Faneuil that
night, is that correct?

Yes.

You’re very aware, sir, are you not, of the
layout of that area, is that correct?

Correct.

The layout of the Faneuil development, is that
right?

Correct.’

And it was at that point in time, sir, with all
of that in your mind, that the police had talked
to you, that you had been seen earlier with
Heather, that you had been seen in the play area,
and that you had been over-here at the secene of
this homicide, is that corfect,athat on March 30
you wént to the police? 1Is that right?

Correct.

And, sir, when you went to the Boston Police on
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March 30 they asked you some questions about what
had happened that night, is that right?

No, they didn’t ask me questions.

Well, did you give a taped statement to the
police?

Yes, I did.

And they asked you questions and you answered
them, did you not?

Correct.

And they asked you questions, sir, about whether
or not you had gone back to this area after your
-— in the statement that you gave them on March
30 and whether you had gone back to that area and
whether you had seen the body of Mr. Yazbek, is
that right?

Cdrrect.

Now, sir, clearly you would agree with me that
when you talked to thé police under your present
testimony that you told them something that
wasn’t true on March the twenty-eighth? 1Is that
right?

Repeat the question.

You lied to the police on the twenty-eighth, is

that right?
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Correct.

And when the police talked to you on the
thirtieth and they asked you a specific series of
questions about whether you had gone back to the
area where that body was, it’s fair to say, sir,
that you denied it? 1Isn’t that correct?

Correct.

You again, undgr your present testimony, when the

police asked you questions about whether or not

‘you had been back to that area and had seen that

bbdy, you said no, is that correct?
Correct.
So that’s completely different than what you’ve
testified to today, isn’t it?
Correct.
And again you lied to the police on March 30, is
that correct?
MR. TOCHKA: As to what, Your Honor?

THE COURT: Rephrase the question, sir.

BY MR. DOOLIN:

Q

Well, your testimony now is that you lied to the
police on March 30 about whether or not you had
been back to the area where that body was, is

that right?

40%
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Correct.
So you would agree with me that this is your
second statement that you’ve made to the police,
is that right?
What’s my second statemenﬁ?
You had been interviewed by the police on the
twenty-eighth, is that right?
Correct.
And you were interviewed by the polige on the’
thirtieth, is that right?
Correct.
And when you were interviewed on the thirtieth,
once again you told the police something that
wasn’t true, isn’t that right?

Did you go back to that area, sir?
When? |

MR. TOCHKA: Obijection.

BY MR. DOOLIN:

Q

- A

Did you go back to that area on the twenty-eighth

and see Mr. Yazbek'’s body?
Correct.

Did you tell the police on the thirtieth that you
had,not gone back there?

I didn’t, I didn’t mention it at all. No, I
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didn’t, correct.

Were you asked that?

No, I wasn’t. Not the second time.

The first time?

The first time, yes.

On March 307

No, March 28.

When you spoke to Sergeant Coleman?

Which was the twenty-eight?

Well, did you speak to Sergeant Coleman on the
twenty—-eighth?

Yes, I did.

What time of the day did you speak to Sergeant
Coleman on the twenty-eighth?

In the afternoon.

Where did you'speak to him in the afternoon?
On the phone.

Mérch 2872

Yes.

The day after this incident happened?

Oh. The day after I didn’t speak to Sergeant
Coleman at all. |

Yoq spoke to a uniformed officer, 1is that right?

Correct.
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When you spoke to Sergeant Coleman, was thaf the
thirtieth?

Yes.

When you spoke to Sergeant Coleman that’s when
you gave a taped statement, is that right?
Correct.

Sergeant Coleman asked you gquestions, is that
right?

Correct.

You answered the questions, is that right?
Correct.

He asked you whether you had been back here, is
that right?

Correct.

And whether you had seen the body, is that right?
Correct.

And once again, sir, you told him that you had
not been back there, correct?

Correct. |

Is that right? So again you lied to him, didn’t
you?

Correct.

You lied to theonn the twenty—-eighth because you

didn’t want to be involved in any sort of crime,
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is that correct?

No, because I didn’t want him to know I seen the
body. It wasn'’'t actually a pretty sight.

You didn’t tell them the truth, did you?

No, I didn’t.

You looked Sergeant Coleman right in the face,
didn’t you?

Yes, I did.

And you told him a lie, didn’'t you?

Correct.

MR. TOCHKA: Objection. Objection.

THE COURT: We have been over this, Mr.
Doolin. Move on, please.

BY MR. DOOLIN:

Q

And on March the thirtieth, your testimony, sir,
is that after you gave this taped statement to
Sergeant Coleman, that the taped statement ended
several hours after you were at the station that
night? Is that correct?

Correct.

And you went back to the police department on
April 7, is that right?

Correct.

And when you went back to the police department
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on April the seventh, you again spoke to some
officer, is that right?

Correct.

And this time you spoke to Detective Paul
McLaughlin?

Correct.

Who else did you speak to that day?

Another detective.

Is that Detective.Juan Torres? -

I don’t recall.

Was it Detective Thomas Traylor?

Thomas Traylor.

On April 7 you gave a second taped statement, is
that right?

Correct.

And on April 7 of 2000, sir, in that taped
statement, did you mention to the police officers
that you had been back in this area as is your
current testimony?

No, I didn’t tell them. I told them off the
record.

You told them only after you were going back home
iﬁ the car, is that right?»

I wasn’t going to tell them at all.

289




LASER BOND FORM A @ PENGAD » 1-800-631-69689 » www pangad.com

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

Because you didn’t want to be in any trouble,
isn’t that right?

No, because it wasn’t a pretty sight.

So your testimony, sir, is that you didn’'t tell
the homicide detectives that you saw something
that wasn’t a pretty sight? 1Is that what you'’re
telling us?

Rephrase the —-- can you repeat the question?

So this is now the third statement that you gave

to the Boston Police, is that right?

What date are we talking about?

April 7.

That’s the second one.

Did you give a statement on the twenty-eighth?
No —— I talked to Coleman.

Did you give a statement to a uniformed police
officer on the twenty-eighth, Mr. Gauthier?
Repeat the question.

On the twenty-eighth, you gave a statement to a
uniformed cop?

Correct.

The thirtieth you gave a statement to Sergeant
Coleman? |

Correct.
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April 7 you gave a statement to McLaughlin and
Traylor?

Correct.

So this is now the third conversation that you
had with the police.

And once again you didn’t tell them
about going back to that body, is that right?
Correct.

And it’s only éfter you’re leaving the police
station in the car that you now briné that
forward, is that right?

Cerect, because they didn’t ask.

If they didn’t ask, you didn’t answer, is that
right?

You got it.

Did you see your friend, Jeffrey Fitzgerald, on
the night of the twenty—seventh or into the early
morning hours of the twenty-eighth? |
I didn’t see him at all that day.

And you were in your apartment for most of that
day, weren’t you? | -

Cdrrect.

He didn't come down into that apartment at all?

No, he didn't.
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MR. TOCHKA:

Objection, Your Honor.

Asked and answered three times.

THE COURT:

We have been around the

bases. Move on, please.

BY MR. DOOLIN:

Q

A

A

Did you see Duane Johnson that day?

No, I didn’t-.

How long were you at this picnic table that

night?
MR. TOCHKA:
Asked and answered.
THE COURT:.

Half hour, forty-five

BY MR. DOOLIN:

Q

Objection, Your Honor.

He may answer.

minutes to an hour.

And how long were you in the park that night,

McKinley Park?

Half hour, forty-five minutes.

Did you see Mrs. Coady, Mary Coady, while you

were at the picnic table?

Yes, I did.

Did you see Joleena Tate’s mother when you were

at Joleena Tate’s house?

MR. TOCHKA:

Asked and answered.

Objection, Your Honor.
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THE COURT: Let me see counsel.

(Whereupon, a discussion occurred off
the record at side bar.)

| THE COURT: Ladies and gentlemen, this
is what we want to do. We are going to complete
Mr. Qauthier's testimony today so what I’'m going
to do is just give us a chance to. stretch, go to
the jury room, if you want to, make yourselves
comfortable. We’ll have you out of here by no
later than four thirty. Thank you.

(Whereupon, the proceedings were
recessed af 3:50 o’clock p.m., and reconvened at
3:57 o’clock p.m.)

MR. DOOLIN: I have no further
questions, Your Honor.

THE COURT: Thank you very much. Mr.
Flaherty?

MR. FLAHERTY: Thank you, Your Honor.

CROSS EXAMINATION

BY MR. FLAHERTY:

Q Mr. Gauthier, my name is Timothy Flaherty. I
represent Mr. Anderson. I have a few questions
for you.
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If you don’t understand anything,

" please let me know and I’ll try and repeat them

and rephrase them for you. Okay?
Okay.
You testified just a moment ago that if nobody
asks you, you don’t tell them, right?

Meaning in your interviews with the
Boston Police, if they didn’t ask, you didn’t
tell them, right?
Correct.
Anybody ever ask you if you shot Yazbek?
No.
Sir, you told a lot of lies in this case, didn’t
you?

"MR. TOCHKA: Objection.

THE COURT: Again, rephrase the

gquestion, sir.

BY MR. FLAHERTY:

Q

Well, would you agree with me, sir, that on March
28 you lied to Detective Mahoney when he came to
your house that morning and spoke to you?
Fabricated.

Is there a difference in your mind between

fabrication and lies, sir?
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A Not really, no. I —

Q Tﬁey both mean —— go ahead, finish your story,
sir, because I don't want any —-—

THE COURT: No comments, please. You

may answer the gquestion, Mr. Gauthier.

A Correct.

BY MR. FLAHERTY:

0 Is thére any difference in your mind between

-

fabrication and lies, sir?

A No.
Q Same thing, right?
A Correct.

MR. TOCHKA: Objection, Your Honor.
THE COURT: Overruled.

BY MR. FLAHERTY:

Q And on the twenty-eighth in the morning you were
interviewed and you said that you and Heather
Coady were in the plaj area at 75 Faneuil Street
from eleven thirty to one a.m., right?

A Correct.

Q And you walked across the street to the large
park on Faneuil Street andvstayed there from ten
until two thirty in the morning, right?

That’s what you told the police,
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correct?

Correct.

That’s a lie, right, sir?

Excuse me. Repeat it? What —-

When you told the police that you and Heather

Coady were in the play area in the area of 75

Faneuil Street from eleven thirty to one a.m.,
then you walked across the.street to the large

park on Faneuil Street and stayed there until two

a.m.?

That’s a lie, correct.

That’s a lie. You also told them that you smoked
a joint with Coady during this time, right?
Correct.

That was a lie, too?

No.

Didn't yoﬁ testify here today, sir, you smoked
marijuana?

Four or five.

Four or five. You also said at no time did you
observe Coady speaking with another female,
right? . That was a lie, right, sir?

Depends on what time you’re télking about.

Well, I'm talking about your interview on March
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28 in the morning with Detective Paul Mahoney.
A Correct. She wasn’t talking to anyone. That’s

what I told.

Q That’s a lie because you saw her talking to

Joleena Tate?

A Correct.

Q. Accérding to your testimony here today, right?

A Correct.

Q You also testified, sir, today here at this trial

that you were wearing a black jacket on March 28,

the twenty-seventh and the twenty-eighth, right?

A Correct.

Q You’re sure of that?

A Positive.

Q Your memory today isn’t better than it was on
March 287

A It was a black polo jacket.

Q Black polo jacket?

A Yes.

Q No doubt in your mind today?

MR. TOCHKA: Objection, Your Honor.
THE COURT: He may answer that.
BY MR. FLAHERTY:

Q No doubt'in your mind today, right?
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About what?

That you were wearing a black polo jacket on
March 27 or thé twenty-eighth?

Correct, no doubt.

Didn’t you tell Detective Mahoney the next
morning, sir, that you were wearing a dark blue
jacket with Nautica in large white letters on the
sleeve?

Yes, it was. It was a black Nautica.

Is that a lie?

No. I still have the coat. Do you want to see
it?
I don’'t need to 'see the coat. I'm asking you

now, was that a lie just now when you testified

that you were wearing a black jacket?
MR.~TOCHKA: Objection. Objection.
THE COURT: He may answer it.

Thét night I was wearing a Nautica coat.

Did you just tell this jury less than thirty

seconds ago that you were wearing a black polo

jacket?

I said that but it was a Nautica coat, yes,

correct. |

So which is it, sir?

470




it

LASERBOND FORMA @  PENGAD « 1-800-631-8985 » www.psngad com

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

A Black Nautica.

Q Which story are you -—-

MR. TOCHKA: Objection, Your Honor.

THE COURT: Please don’t interrupt each
other. I think one more question on this, then
you can move on, Mr. Flaherty. |

BY MR. FLAHERTY:

0 Which of your stories is the truth, sir?

A Black Nautica.

MR. TOCHKA: Objection.
THE COURT: The objection counsel is
‘rising to hake is sustained. The answer is
stricken. You may put another question.

BY MR. FLAHERTY:

Q When you spoke with Detective Coleman and
Detective McLaughlin on March 30, you also
fabricated, sir, d4id you not?

MR. TOCHKA: Obiection, Your Honor.
THE COURT: He may answer that.

A I don’t understand the question.

BY MR. FLAHERTY:

0 On March 30 there was a portion of an interview

that was taped with you and Detective Coleman and

Detective McLaughlin, right, Mr. Gauthier?
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A

Correct.
And during that taped portion of the interview,
you failed to tell the truth, right?
MR. TOCHKA: .Objection. Your Honor.
THE COURT: If he understand the
question, he may answer it.

I don’t understand the question.

BY MR. FLAHERTY:

Q

"Well, were you asked on that time when you spoke

to them whether or not you had an occasion to see
the body at 89 Faneuil Street when you spoke to
Detective Coleman and Detective McLaughlin on
March 30 at One Schroeder Plaza, Boston Police
headquarters?

Correct.

Do you remember being asked that question?

I don’t remember.

You don’t remember being asked that question? igh
your present memory exhausted, sir?

Yes.

I'm sorry. -I didn’t hear your last answer.
I have been in here too long.

Okay.

MR. TOCHKA: I couldn’t hear your last
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answer. Would you repeat 1it?
MR. FLAHERTY: Well, may I approach,
Your Honor?

THE COURT: You may.

BY MR. FLAHERTY:

Q

Mr. Gauthier --

MR. TOCHKA: Can I have a page number,
please?

MR. FLAHERTY: It’s page twenty-one,

statement of Eddy Gauthier.

BY MR. FLAHERTY:

Q

Just to yourself, would you read that gquestion
and look'up at me when you’re done?

Now, does that refresh your memory as
to whether or not you were asked whether —-—
Yes, I was.

You were asked, sir, weren’t you?

Yes, I was.

And on the thirtieth you lied to Coleman and
McLaughlin, right?

Correct.

You told them you didn’t see anything, right?
Correct. |

In fact, sir, you testified about a statement
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that you say Tanzerius Anderson and Jason
Robinson made to you about Mr. Yazbek saying
police, police, right?

Cérrect.

But on March 30 you spoke on the telephone to
Detective Coleman, right?

What day is the thirtieth?

The thirtieth, sir, would be the Thursday.

Is that the day I went to Schroeder Plaza?

That’s right. In the afternoon you spoke to

Detective Coleman on the telephone, right?

I believe that was the day, the day after I went
in to Schroeder Plaza.

There’s one o’clock in the morning and then
there’s the following afternoon, right?

Correct.

And when you spoke to Detective Coleman you told
him about your conversation that you supposedly
had or, according to you, had at the Scrub-A-Dub
with Tanzerius Anderson and Jason Robinson and
Joleena Tate and Heather Coady, right?

Correct.

And when you relayed to Detective Coleman

immediately after the conversation what took
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place, you never told Detective Coleman any
mention of police, police being stated by Mr.
Yazbek, right?

I just told him that we met each other at Scrub-
A-Dub.

And you told him about the conversation, right?
No. I just told him we went for a ride and what
was going on in.the car and that stuff, not what
was said on the outside of the car.

You’ll agree with me, sir, that you never said to
Detective Coleman immediately after this
conversation anything about police, police,
right?

Correct.

Now, is it also, sir, true that according to your
testimony here foday, you lied to Tanzerius
Anderson and Jason Robinson about what you said
to the police?

Yes, it is.

And is it also true, sir,_according to your
testimony here today, that you lied to a Globe
reporter or a Herald reporter about y§ur
observations?

Correct.

303




LASERBOND FORMA @  PENGAD « 1-800-631-6989 « www.pangad.com

10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

And is it also true, sir, that you lied to

Heather Coady about what you said to the police?

No.

Didn’ﬁ you tell Heather Coady that everything was

going to follow through, you’re going to stick to

the story? |

Yes, yes. I did tell her that.

That wasn’'t true, right?

No.

So you lied to Heather Coady, too; right?

Yes.

And isn’t it true, sir, that you had planned to

lie with Heather Coady fbr some reason, right?
The story about having sex that night,

right?

Yes. That’s what we came up with.

You caﬁe up with a story, right? On your walk

b#ck from Joleena Tate’s house?

Correct.

And, sir, it’s your'tesﬁimony here today that you

had nothing at all to do with what happehed at

the rear of 89 Faneuillstreet, right? |

Correct.

Yet you found -- you feel as though it was
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important'for you to come up with a story for
your whereabouts on March 28, 2000, right?
Correct.

And you felt it was important to come up with a
story that matched the story of Heather Coady
regarding her whereabouts on March 28, 20007
Correct.

And it’'s your testimony that your good friend,
Heather Coady, had nothing to do wifh what too#
place on March 28, 2000 at 89 Faneuil Street,
right?

Correct.

In fact, doesn’t the story that you and Heather
came up with also serve to protect Joleena Tate?

Right?

No.

MR. TOCHKA : Objection, Your Honor, to

the form of the question.

THE COURT: Sustained. The answer is

stricken.

BY MR. FLAHERTY: -

Well, when you told the police on March 28 you
didn’t see Heather Coady outside with another

female, that wasn’t true, right?
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It wasn’t true.

You did see Heathér out there with Joleena Tate,
didn’t you?

Correct.

Now, sir, you talked to the police at your house
on the twenty-eighth, right?

Correct.

You talked to the police at headquarters on the
thirtieth at one a.m., right?

Correct. |

You talked to the police in the afternoon on the
thirtieth by the telephone, correct?

Correct.

And you talked to the police on April 7, 2000, in
the aftérnoon for a second time, right?

Correct.

And that second statement was also recorded, or
at least portions of it were recorded, right?
Correct.

And during‘those four timeé that you spoke to the
police, at no time did you ever mention what you
said here today that you saw Mr. Yazbek’s body
behind 89 Faneuil Street, right?

Correct.
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And you were aské§3Whether or not you had seen
it, correct?

Correct.

And at every time you were asked, you said, no, I
didn’'t see it, right?

Correct.

On April 7 when you were being interviewed and

~your interview was being tape recorded, at page

twelVe, sir, yoﬁ were asked, going back tb the
twenty—-eighth, okay, and again much of this has
been covered on the prior tape but at some time
do you see Jason and Tee leave the area of 89
Faneuil heading in the direction of the parking
lot?

Answer: Yes. Prior to the shots they
came out of —-— comma, I didn’t see them come out
of the building.

I didn’'t see them come out of the building. I
seen them by that building, right at the front
entrance.

And here today, sir, did you testify you saw them
come out of 897

ﬁo, I didn’t say I seen them come out of the

building.
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Let’s be straight then.

MR. TOCHKA: Objection, Your Honor.
ObjeCtion.

THE COURT: That shall be stricken. I
caution you again, Mr.vﬁlaherty. Just a
gquestion, please.

MR. FLAHERTY: Okay.

BY MR. FLAHERTY:

Q

Today, sir, as you testify here, is it a fair

statement that you ever saw either Tanzerius

Anderson or Jason Robinson leave 89 Faneuil
Street?

I never seen them come out of that building,
correct.

Okay. And, in fact, sir, you never saw Tanzerius
Anderson in the area of the maintenance, where
the fence is, correct?

Correct.

You never saw them get into a car either, did

you?
No. I seen them near the car, I heard the doors
shut. I couldn’t see the car because there was

cars in front of it.

What’s your best memory, sir, how many doors you
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heard shut?
I heard three doors shut.
Now, on April 7 during your taped interview,
didn’t you say —-
MR. TOCHKA: Couid I have the page?

MR. FLAHERTY: Page thirteen.

BY MR. FLAHERTY:

Q

A

Didn’t you say you heard the door éhut?

Yeah. I heard the doors, the door shut, yeah. I
heard the door shut.

Is there a difference between the door and three
doors in your mind, sir?

Yeah. Therefs an obvious difference, yeah.

Okay. And on April 7 you told them, the police,
during your taped interview you heard the door
shut, right? At page thirteen?

I heard the door shut, yeah.

Now, you spoke to the police on the twenty-
eighth, the thirtieth, twice on the thirtieth,
the seventh, and then also on the way home on the
seventh so I think fi&e séparate times you spoke
to the police, correct?

Correct; |

And at no time in speaking with the police did

SUY
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you mention, as you mentioned here today in your
direct examination, that Tanzerius Anderson went
to the Pig and Whistle to make a telephone call,
right?

I believe I did. ©No, not to the Pig and Whistle,

vdirectly to make that phone call, I did, vyes.

So that fact, the Pig and Whistle —- you also
testified before the grand jury, correct? .

Yes, I did.

And before the grand jury when yod were placed
under oath, you never testified that Tanzerius
Anderson went to the Pig and Whistle to make a
phone call, right?

Correct.

Okay. So that fact, would you agree with me, is
that differen£ from the five statements you made
to the police and your testimony at the grand
Jjury?

Repeat the gquestion?

Your testimony today that Tanzerius Anderson went
to the Pig and Whistle, is that different from
the five gtatements that you gave to the police
and.your statement at the grand jury?

Correct.
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On March 27 into the twenty-eighth, you had been
smoking marijuana, right?

Correct.

And you started smoking marijuana at five o’clock
in the afternoon?

Correct.

And is it your testimony, sir, that everybody at
75 Faneuil Street was smoking marijuana?

I believe so.

When you say you believe so, are you including
Jason Robinson and Tanzerius Anderson as smoking
marijuana?

Yes, correct.

And could you give us your best estimate as to
how much marijuana was smoked at 75 Faneuil

Street?

Three, four blunts. Three, four blunts.

And it’s your testimony that, and correct me if
I’'m wrong, Tanzefius Anderson and Jéiéena Tate
left the apaftment together, right?

Correct.

And Jason Robinson remained in the apartment?
Correct.

And then it’s your testimony, correct me if I'm

SR
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wrong, that Tanzerius Anderson returned to the
apartment, right?
Correct.
And then you never saw him again, right?
He returned to the apartment and then he left to
go make a phone call. I didn’t see him again,
that’s correct.
You never saw him again on March 28, correct?
I didn’t sée him at all on the twenty-eighth,
correct.
Okay. And during the time that the group was atv
75 Faneuil Street, your testimony, correct me
again if I’m wrong, you heard no discussion about
any robbery, right?
Correct.
And is it your best estimate, sir, correct me if
I'm wrong, Heather Coady decides to walk her dogs
before midnight?

How much prior to midnight would you
say?
A little after éleven. I know it was before
twelve because Heather’s mother came out and said
it was eleven o’clock after Heather walked the

dog.
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Okay. And that’s about eleven o’clock she
decided to go out and walk the dogs? That was
the purpose for her leaying the apartment?
Yes.

And the purpose for your leaving the apartment
was now to smoke a joint outside?

Smoke a blunt, vyes.

And it’s at that point you make observations from
the picnic table'of the dumpster area, rignt?
Correct.

Now, isn’t it fair to say between the picnic
area, between the picnic table area and the
dgmpster, there is a tree?

No.

There’s not a tree?

Yes, by the building.

The tree is by the building?

Correct.

Is there also some shrubbery between you and the
fenced in area, the maintenance area?

No.

Is there a pine, sort of iike a Christmas tree
there? |

That’s by the building.
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That’s by the building, and there is a large oak
tree or something to your right?

Correct.

You’ll agree with me, sir, that there is
absolutely no lighting there by the maintenance
area where the fences are, right?

It’'s pretty dark, correct5

You’1ll agree with me, sir, that there is

absolutely no lighting there, correct?

" There’s lighting on the building.

Okay. The building across from the fence? The
auto building or whatever it is outside the
projects?
No. There’s a light on 89.
Alright. Now, how far away is 89?
89 is right, like it’s right across from where I
am.
Dées the light.on 89 illuminate the area --
No.
-— of the maintenance and the chain link fence
where the maintenance trucks are parked?

You can’t see through the fence, right?
No, you can’t.

Because there’s that green siding to the fence?
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Correct.

And does the green siding cause your view to be
somewhat obstructed at night of what takes place
iﬁ there?

Yes.

And would you agree with me, sir, from where you
were sitting .at the picnic table looking in the
dark towards the green siding, the fenced in
area, you don’'t have a view, a good view, right?
There’s a slight space from in between the three
fences where 1 seen hih.

Would you agree with me, Sir, as you were
sitting at the picnic table looking at the dark
area where this green siding is on the chain link
fence, that your view was not very good?

Yes, correct.

And it’s your testimony, sir, that you don’t
remember what the person you say was Jason
Robinson was wearing? Correct?

Correct.

And your testimony is, sir, that at some point
you discovered the Boston Red Sox hat on the
piggic table, right?

Correct.
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Now, sir, on March 30 of 2000, a couple of days
after this, you spoke to the police, right?
That’s correct.

Incidentally, sir, how old are you?
Twenty—-five.

You were twenty—fhree at the time, correct?
Correct.

Older than Jason Robinson?

Correct.

Older than Tanzerius Anderson?

I don’t know how o0ld he 1is.

Older than Joleena Tate and Heather Coady?
Correct.

You were asked on March 30, page six of your
first statement, your first recorded statement to
the police, wﬁat Mr. Robinson was wearing, right?
Yes.

Ané you said a wave cap?

Yes, I did.

A wave cap, correct?

Yes.

On March 30 you never said anything about a
Bosﬁon Red Sox cap, did you, sir?

No.
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On April 7 you never said anything about a Boston
Red Sox cap, did you?

No.

At the grand Jjury you never said anything about a
Boston Red Sox cap, sir, rightv

No.

As a matter of fact, today is the first time you
have ever said anything about a Boston Red Sox
cap; right?

On record, vyes.

In the days following the twenty—sevénth or the
twenty—eigﬁth, there was an increased police
presence at 89 Faneuil Street, right? In that
area, the housing development?

Correct.

As a matter of fact, you said that you decided to
get into thét car and drive away when you saw
police driving around, right?

When?

When you have this conversation at the Scrub-A-
Dub.

Oh, yes, correct.

Alright. And that’s a decision that you made

because you were nervous about the police driving
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A

around?
Not that I made.
Didn’'t you say that we all made the decision to
go?
Yes, we all made, not I.
Does that include you, Mr. Gauthier?
Correct.
And is.it fair to say, sir, that in the days
following this you realized you had lied to the
police, right?
MR. TOCHKA: Objection, Your Honor.
THE COURT: He may answer that.

Would you repeat the question?

BY MR. FLAHERTY:

Q

Well, you realized, as you realized here today,
sir, that you had lied to the police during the
investigation, correct?

Correct.

And at some point you decided to go in and talk
to the police?

Correct.

Sir, when you talked to the police; again you
didn’t tell them what you said here today, is

that fair to say?
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MR. TOCHKA: Objection.

THE COURT: Sustained.

BY MR. FLAHERTY:

Q You testified, sir, that you went to Joleena
Tate’s house and you saw Heather and Joleena
speaking, right?

A Yes.

Q  And you don’t know what they talked about but you
saw them speakingé ’ ¥

A Right.

MR. TOCHKA: Objection, Your Honor.
Asked and answered.

THE COURT: Sustained.

BY MR. FLAHERTY:

Q After that, that’s when you have your
conversation with Heather, right?

After seeing Heather and Joleena
together, you have a conversation with Heather on
the way back to the projeqts?

A Correct.

Q And that’s when you and Heather come up with a
stofy about you and Heather having sex that
night, right? |

MR. TOCHKA: Objection, Your Honor.
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Asked and answered.
THE COURT: Sustained.
BY MR. FLAHERTY:
0 Well, I’11 ask you again. Sir, when did you come
up with that story?
MR. TOCHKA: Objection, Your Honor.
THE COURT: Sustained.
BY MR. FLAHERTY:
0 Sir,‘the only reason you came up with an alibi is
.because you didn’t want the police to know the
truth, correct?
A No.
Q Well, you came up with an alibi to protect what
really happened, right, sir?
A To protect myself.
MR. FLAHERTY: Thank you, Your Honor.
No further questions.
THE COURT: Anything more, Mr. Tochka?

MR. TOCHKA: Yes.

REDIRECT EXAMINATION

BY MR. TOCHKA:

Q Sir, why do you need to protect yourself?

A Sorry?

34U
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Q What do you mean, to protect yourself?
MR. DOOLIN: I object.
THE COURT: Overruled.
BY MR. TOCHKA:
Q What do you mean?
A What do I mean? I mean, I know people are
looking out the window and —-
THE COURT: Another question, please.
BY MR. TOCHKA: |
Q And when you say that you did it to érotect
yourself, what do you mean when you say you knew
people were loocking out the window?
A There was a big bang. Of course people go to
look out the window.
Q That particular night, sir, how many blunts --

you said about five blunts were smoked, correct?

A Correct.

0 Did you smoke five blunts totally by yourself?
A No.

Q How were the blunts smoked, sir?

A Between everybody. |

Q So everybédy was on that five cigarettes that

you’re talking about? Everyone was smoking those

vt Ta

five cigarettes?
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Except for the one me and Heather smoked in the
play area.

Except for that one, the persons that you’re
referring to that were smoking were Tanzerius
Anderson, Jason Robinson and Joleena Tate,
correct?

Correct.

Both. counsel kept on asking you about the
particular statements that you gave the police
and what you told them or what yoﬁ did not tell
them, that you saw the quy in 89.

Do you remember them asking the
guestions that you did not tell the police that
in those taped statements?

Yes.
Well, let’s t;lk about the first, the March 30
Statemént that you gave to the police.

Did you tell the police that you saw
Jason Robinson and Tanzerius Anderson in your
apartment?

MR. DOOLIN: Judge, I object.

- THE COURT: I'11 see you at side bar.

(Whereupon, the following discussion

occurred at side bar:)
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MR. DOOLIN: Judge, he’s trying to put
in prior consistent statements that have nothing
to do with inconsistencies that were brought out.

THE COURT: Prior consistent statements
can be admitted if there has been on cross
examination some sort of suggestion of a
fabrication or recent contrivance.

MR. TOCHKA: Your Honor, my response to

that is that they can’t put in part of it in

terms of what was not said and leave it with this
jury that he was basically lying so it’s in terms
of complefeness of a particular statement and --
THE COURT: Okay. The objection is
overruled.
(Whereupon, the discussion at side bar

was concluded.)

BY MR. TOCHKA:

Q

Sir, in the March 30 taped statement, did you
tell the police that Jason Robinson and Tanzerius
Anderson were inlyour apartment?

Yes.

In the March 30 statement, did you tell the

police that you saw Jason Robinson by the fence

running back and forth?

SPAS]
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MR. DOOLIN: I object.

THE COURT: Sustained.

BY MR. TOCHKA:

Q

Did you tell the police, sir, in your March 30
statement that you saw Tanzerius Anderson and
Jason Robinson coming out from the back of the
Faneuil development, the 89 area that you pointed
to on that agriai photograph?

MR. DOOLIN:- I object.

THE COURT: Sustained.

MR. TOCHKA: 1If I could be heard on
that point at side bar? Just that point?

(Whereupon, the following discussion
occurred at side bar:)

THE COURT: There was no impeachment of
the witness on that point.

MR. TOCHKA: As to the April 7, Mr.
Flaherty asked him, did you say to the police on
the seventh, the taped statement, that you saw
these individuals coming out of the back of the
developmenti He referred to page twelve. It’'s a
prior consistent statement.

THE COURT: Anyone want Eo respond to

that? Okay. The objection is overruled.
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(Whereupon, the discussion at side bar

was concluded.)

BY MR. TOCHKA:

Q

Sir, Mr. Flaherty read to you a statement, a
portion of a statement that was given by you on
April 7 as to whether or not you had seen the
individuals, Jason Robinson and Tanzerius
Anderson, leaving the back of 89.,

Do you recall him asking you that
guestion?
Yes, I do.
And do you recall that on March 30, the week
before the statement that you gave to the police
— on page ten, counsel, into page eleven‘- where
you told in a taped statement that you hadAseen
the two individuals who you later identified as
Jason Robinson and Tanzerius Anderson walk out of
the back of the 89 Faneuil Street towards 85
after you heard the shot?

Is that what you told thém on the taped
statement, sir?
Correct.
Is that what you told them, sir, just seventy-two

hours after this particular shot you heard, on
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April 30 at one o’clock in the morning with your
mother?
Correct.

MR. FLAHERTY: I'd object to the form,
Your Honor.

THE COURT: Sustained.

BY MR. TOCHKA:

Q

Well, let me ask you this question. Were you

asked then. While you were walking through the

‘play area, can you tell us what happened next?

Answer: I was walking through the play
area and I heard a bang.

MR. DOOLIN: Judge, I obiject.

THE COURT: I don’t believe there was a
gquestion. I’'m going to strike that, sir. Would

you put a guestion, please?

BY MR. TOCHKA:

Q

And, sir, let mg also ask you, on that March 30
statement, did you tell the police about what
happened in McKinley Park between Jason Robinson
and Tanzerius Anderson, yourself, Heather Coady
and Joleena Tate?

MR. DOOLIN: I object.

THE COURT: Sustained.
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MR. TOCHKA: I move to introduce into
evidence the March 30 taped statement at this
time.

THE COURT: Move on. Do you have any
other questions of the witness at this time?
I'11 take that up later, sir.

MR. TOCHKA: I-do, Your Honor.

BY MR. ‘TOCHKA:

Q Sir, with respect to the April 7 statement that
you gave to the police, did you tell them who was
in vyour apartment that night?

MR. DOOLIN: I object.

THE COURT: Sustained.

BY MR. TOCHKA:

Q Sir, did you tell the police that you saw —- did
you tell the police on the April 7 statement you
saw Jason Robinson by the maintenance area?

MR. DOOLIN: Judge, I object.

MR. FLAHERTY: Objection.

THE COURT: - The objections are
sustained.

BY MR. TOCHKA:

Q Sir, did you tell the police that you saw Jason

Robinson and Tanzerius Anderson in the McKinley
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Park with Joleena Tate and Heather Coady?
MR. FLAHERTY: dbjection.
MR. DOOLIN: I object.
THE COURT: I’11 see counsel.
(Whereupon, a discussion occurred off

the record at side bar.)

BY MR. TOCHKA:

Q

Sir, defense counsel asked you whether or not --
the reason why you didn’t tell the police as to
what you saw on that particular night in back of
89.

As a matter of fact, didn’t you at some
point tell the police on your own what you saw?.
Yes.

And did you volunteer that to the police while
you were driving home?

Yes.

Aﬁd, sir, defense counsel asked you if you had
anything to do with the death of Iman Yazbek.

Did you have anything to do with the
death of that manv?

I'm sorrx?
MR. DOOLIN: Judge, i objectf

THE COURT: He may answer that
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gquestion.
BY MR. TOCHEKA:
Q Did you, sizr?
A Repeat the question.
MR. DOOLIN: I object, Your Honor.
BY MR. TOCHKA:
Q Sir, is this the man that you saw lying in the
back of 897
THE COURT: Mr. Tochka, this is the
last guestion.
MR. TOCHKA: It’s the last gquestion.
THE COURT: Take that away, please.
Counsel, please sit down. The objections are
overruled.
BY MR. TOCHKA:
0 Did you have anything to do with the death of
Iman Yazbek, the man that you knew as Yaz?
A No, I didn’t.
MR. TOCHKA: Thank you. ﬁé further
gquestions.
THE COURT: Thank you; sir. You may
step down. May I see counsel, please?
(Wheréupon, a discussion occurred off

the record at side_baf.)
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THE COURT: Ladies and gentlemen, we
are going to adjourn for the day. Thank you for
your continued patience with us and if you would
please put your notes in your en;elopes and leave
them on your seats.

Before you depart, it’s again my duty

to remind you of your continuing obligations in

this case. Those obligations include not

discussing‘the case with anyone, not allowing
anyone to talk to you. You are also not
permitted to return to the scene of the locations
that you saw on the view yesterday, the ones in
Brighton and in Watertown, intentionally, that
is. If you find yourself driving by because
that’s the way you get back and forth to where
fou're going, that doesn’t matter but you are not
to revisit those scenes for the purpose of making
any independent investigation. Also, you are not
to consult any outside source, treatise or book,
Internet, whatever, about any issue that has been
raised in the case. Everything you will need to
decide the case and base your verdict on will be

given to you in the courtroom through what the

Qitnesses tell you and the exhibits.
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Thank you again for your attention on
this long day. We’ll see you tomorrow at nine
o’clock. We expect the schedule tomorrow to be
about nine until four. fhank you.

(Whereubon, the proceedings were

adjourned at 4:23 o’clock p.m.)
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CERTIFICATE

I, Mary M. Wrighton, do hereby certify

that the foregoing transcript, pages 1 through

332, is a complete, accurate and true record of

my stenographic notes as taken by me in the

aforementioned matter to the best of my skill and

ability.
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