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(Whereupon, the proceedings were
reconvened at 9:10 o’clock a.m., withQUt the
jury.)

THE COURT: May I see counsel, please?

(Whereuponj the following discussion'
occurred at side bar:)

THE COURT: . Mr. Freedman?

MR. FREEDMAN: Your Honor, Mark
Freedman. I represent the witness, Heather
Coady. Good morning, Yoﬁr Honor. I had a call
fram Heather Coady’s mother at approximately
quarter of eight this morning that Miss Coady was
being transported, I assume by ambulance, to St.
Elizabeth’s Hospital. Apparently she had taken
some substantial quantity of Tylenol which
required medical treatment. Because of that, she
is not here this morning.

THE COURT: Okay. And that’s the only
information that you have at this time?

MR. FREEDMAN: That is the only
information I have at this time. Her mother
calledlmy officévand-left word with one of tha
ataff who paged me. My understanding is that --

I don’'t know whether the district attorney has
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independently cérroborated that~of not through
the police but that’s the bestithat I know at
this point in time.

fHE COURT: ‘Okay. So yoﬁ have not
called the hospital yourself?

MR. PREEDMAN: T have not called the
hospital mySelf. | |

THE COURT: Mr. Tochka?

MR. TOCHKA: My information, Your
Honor, was that at about eight ten or thereabouts
I received a call from the Boston Police saying
that a police officer‘in Brighton, that he had
responded to hér house, thé ambulanqe.driver was
tﬁere,'that they had transported her to the
hospital, that she had taken an overdose of, I
believe it was Advil, I was told.

THE COURT: Of what?

MR. TOCHKA: Advil, and that she had
left a note behind —— I’'m not sure if it’s a note
or it’s something —-- I know she spoke to the
police officer and it was about how she was
éoncerned about testifying'in this case, she
couldn’t handle the stress,; she séid.

THE COURT: Okay. So what would you
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like to do?

MR. TOCHKA: Well, at this point I'm
trying to get ahold of another witness to start
and I have the police looking into this in terms
of her condition in the hospital and whether or
not she’s géing to be released and what the story
is.

- THE COURT: Okayp

MR.'FREEDMAN: Your Honor, I would make
an observation. I had the opporgunity lést night
to read Commonwealth versus Lewin Martin and
there was a recent -case last June in the matter
of enforcement O0f a subpoena. As I read these
cases; a hearing is not one hundfed percent
necessary to. the Court if the Court can determine
that the Fifth Amendment —— that the assertion of .
the Fifth Amendment right is reasonable and that
there are underlying facts —-—

THE COURT: I'm familiar with.that.

MR. FREEDMAN:: I'm sorry.

THE COURT: It's a very analogbus case
iﬁ térmé'of the.facts but the other>person was
the alleged tafget of the assault and was

concerned that hevhad‘given testimony at the
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grand jury wﬁich was going to be inconsistent
with trial testimony.

MR. FREEDMAN: I'agree, Judge. My only
pérception of the possible difference is that if
—~— I did give an offer of proof yesterday with
regard to my sense of what ——- where the |
discrepancies might lie and I would suggeSt that
that might ~- in Martin there was hothing'befo;e
the judge at the time from which he or she could
have madé that deciéion) and I would suggest that
you could( if you so choose, accept ﬁy offer of
proof and make a ruling based upon that, and I
say that partially because she’s not here ana
partially because I think it’s possible, and I'm

doing my best to protect her rights at each and

.every step of the process.

THE COURT: All that I understood was
represented to me yesterday was that-there cou}d
well bé variances between'testimony,that Ms.
Coady gave at the grand jury énd teStimony.that
she might give at trial or.thatvshe was concerned

about that. I think it’s fair to say we didn’t

~get into any details or specifics about that.

I reviewed her grand jury testimony and
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I will say this, leaving aside the intimidation
of a witness charge, that I think in the main

it’s generally consistent with the testimony

that’s been prbfferéd so far in the case.

Obviouély it’s grand jury testimony so, by its
nature, fairlf sketchy and not as specifié at
trial testimony so I’m not left with any sense
of, if I were to compare her .grand jury—tegtimony
with what Ms. Tate has said or othér witnesses,
leaving aside the intimidation of a witness
because there’s been —-— leaving that aside,
that’s what I would observe about her grand jury
testimony. So I am unable at this time to
determine exactly where the concern‘for
perjurious testimony might be in fhe absence of
more. |

MR. FREEDMAN: I would add to my offer

of proof that the focus would, in all likelihood, _

be with regard to the testimony that involves
possible intimidation of witnesses. That’s what
the focus would be{'

THE COURT: Then I can’t evaluate this

in the context of any trial testimony because we

really haven’t gotten to that. She is the one
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who has to give that testimony.

Mr. Tochka, what is your proposal, sir?

MR. TOCHKA: As I said, Your Honor, I'm
at this'point-in time trying to obtain another
witness to start off with this jury. I'm going
to look into, in terms of her availability,
whether -—- what the situation ié at the hospital.

THE COURT: And when do you think you
might get a report from the hospital? v

SERGEANT DETECTIVE .COLEMAN: Just.got
one.

THE COURT: Do you want to come over,
sir? Just for the récord, if you woﬁld give your
néme?

SERGEANT DETECTIVE COLEMAN: For.the
record, Sergeant Detecti?e Daniel Coleman, Boston
Police homicide unit. I just spoke with Officer
Lando Pelligrini who ieft the hospital. He has
spoken with Ms. Coady and her mother briefly. He
indicated to me'that she was able to speak with
him,

THE COURT: Miss Coady was?

SERGEANT DETECTIVE COLEMAN: Miss Ccady

was, yes, and I actually am going to ask one of
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- my own detectives to try and go up and evaluate

the rest of the situation so I wouldn’t put that

on Officer Pelligrini based on his limited

knowledge of the case right now.

THE COURT: So no one has spoken to amy

. medical personnel?

SERGEANT DETECTIVE COLEMAN:  NOt in
terms of her status, whether she will be released
immediately or what time she would be released
today. That’s what I’m hopefulvto determine with
one of my detectives. |

MR. FREEDMAN: For the record, Your
Honor, I would, as Ms. Coady’s attorney and where
there perhaps 1s some personal jeopardy involved
in this situation, I onld,:for the record, ask
that she not be questioned at all without my
being present.

THE COURT: Okay.

MR. FREEDMAN: I can’t wipe up spilt
milk but I don’t want any further gquestioning of
her without me being present.

SERGEANTkDETECTIVE_COLEMAN: Could I
get an idea of what your avai}ability is in the

next hour?
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MR. FREEDMAN: I'm being held by you,

Judge. If you want me to go with him in a car,
I’11 do whatever is appropriate. I just can’t
let her be —-

THE COURT: I think that we have to
ascertain as éoon as we possibly can her mental
qondition, whether 'she is going to be released,
whether she isAgoing to be physically and-
mentally available to testify here ip court, and
that’s really what we need_to know for purposes
of making-decisions about the trial.

MR. FREEDMAN: And I would think that
could be done without questioning her about the
specifics of this morning’s incident.

THE COURT: Well, someone has to speak
to the person who is ih charge of her medical
care.

MR. FREEDMAN: And I have no problem
with that. |

| THE COURT:-'SOL Mr. Fréedman, if you
wéuld do whatever you need to cooperate with
Sérgeant Detecti&e Coleman —-—
‘MR. FREEDMAN: Absoluﬁely.

THE COURT: And is someone there at the

10
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hospital now?
SERGEANT DETECTIVE COLEMAN: There was
one officer just left is my understanding but I’'m -

trying to contact one of my other detectives from

"'my unit to help out in this.

MR. FREEDMAN: I'1ll do whatever has to
be done, Judgé.'

THE COURT: So maybe, I wonder if we
could get a repért back --—

MR. FREEDMAN: As soon as we know
something.

THE COURT: -- sometime this morning.

MR. FREEDMAN: As soon as, yes.

THE COURT: Thank you very much.

(Whereupon, a discussion occurred off
the repord at side bar.)

(Whereupon, the following discussion
occurred at Side.bar:)'

MR. DOOLIN: Judge, I have’previously

filed a motion in limine I think that the Court

‘had acted upon. Tanzerius Anderson, in his

statement, does mention Jason Robinson under
circumstances, he says that the police. were

looking for Jason Robinson in connection with

11




e+

LASER BOND FORM A @ PENGAD ~ 1-800-631-6989 » www.penigad.com

10
11
12
13
14
15
16
17
18
19
20
21

22

23

24

fhis case.

THE COURT: That the police what?

MR. DOOLIN: The police were looking
for Jason Robinson in connection with this case,
that Jason Robinson, through several question,
was essentially homeless, that he was trying to
get his life back together; and, respectfully, I
would ask the-Court not to allow the Commonwealth
to elicit information‘giveﬁ to them dﬁriﬂg the
course of this intefview about Jason RobinsOn.by
Tanzerius Anderson.

MR. TOCHKA: Your Honor, with all due
respect, I think Mr. Doolin has. changed the
statements as they appear on the transcript, not

intentionally. I think you have to read the

.exact quote from the transcript.

fHE COURT: May I have the transcripts?
Would you specifically direct the Court’s
attention to those statemehts to whiqh you'’re
réferring?

MR. DOOLIN: Yes, Your Honor. Page

-

eight, down at the bottom. He said, he next

"needed to pick up some papers so he would get a .

job. The reason he went —— I went to go meet him

12
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was because I felt he was getting his life

together.
THE COURT: Let’s’ take them one by one.
Yes? | |
MR. TOCHKA: I suggest that’s not a.
Bruton issue. It does not incriminateAJason
Robinson in any way. It shows a relatiohéhip

between Tanzerius Anderson and Jason Robinson.
It’s not at all incriminating of hiﬁ.

THE COURT: Okay. Anything more?

MR. DOOLIN: Not on that one, no.

MR. TOCHKA: I think it’s pagde twenty.

MR. DOOLIN: Page twenty, ves.

THE COURT: One moment, please. Okavy,’
sir.

MR. DOOLIN: Down at the bottom, yup,
she said some detectives came by.

THE COﬁRT: This is —— who is the
reference to? |

MR. DQOLIN; Mr. Anderson’s mother, and
I said concerning what she said, Jaéon, and she
éaid.that there was a detective and they think 
you have something to do with it.  They want to

know where he’s at or if you knew anYthing about

13
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if and what’s when I came in. I was 1like, okay,
call him up ——~

MR. TOCHKA: And once again, with
respect to that particﬁlar one, Your Honor, the
initial concern that I understood from everybody
was, it was talking about just the policevare
looking for Jason as well as Tanzerius and by him
stating that the;e was a detédtive and they think
that you have something to do with it, obziously

they give Tanzerius Anderson-Miranda'warnings at

the time he'’s questioned. I suggest it’s obvious

at this point the police are out there looking

for both individuals to gquestion them.

THE COURT: Well, I don’t see —— she
said Jason, how that —— this is like a double
level hearsay. We’ve got the mother telling

Anderson who is telling the police what the
police told the'mothef; I think "she said Jason"
could be excised there and should be and the rest
of it can stay in.

MR. TOCHKA: I’'m going to have to
excise it on the tape as well.

THE COURT: She said Jason, those three

words, and I said concerning what, and she said

T4
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there was a death and they think you hévé
something to do with it.

MR. DOOLIN: .What I’d ask the Court
also is tha£ ne#t pért( they want to know if you
know where he’s at. That gives, I would suggeSt,
the jury the impréssion that my client is on the
run, that the police can’t find him, and'it'goes
to a consciousness of guilt, I would suggest.

THE COURT: What do you say to theat,
sir?

MR. TOCHKA: ‘four Honor, it’s —— it
does not go as to consciousness of guilt that he
is simply on the run. They are simply asking
Tanzerius, do you know where Jason quinson is.
They‘proceed to ask hiﬁ that, do you know where
Jason Robinson is.v He proceeds to teli them he
has‘had conversation with Jason Robinson, so it
doesn’t suggest-at all that he’s on the run.
It’s the relationship between the defendants, if
ydu know where he is at, because they waﬁt to
qﬁestion him as well as you.

THE COURT: Well, if we exclude, she
said Jason, then there is no antecedent for "he".

They want to know if you know anything about it.

15
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MR. TOCHKA: Then they pick up, they

ask about, on page twenty-one, théyfproceed to

‘ask him if he knows -- when was the last time he

talked-ﬁo Jason. It seems tovme that could
proceed and the probiem isvthen £he statemenf
will be out of context énd then when Mr. Flaherty
begins his cross examination, .as he did at the
motion to suppress, and he suggested to the
police when they went —- there were no queStions
about, in terms of voluntariness of his
statemént, there is no question that Tanzerius
Anderson was iﬁformed by his mother that the
police were looking for him to question him about
his involvement or if hé knew anything about
this, fhis particular case?

If you excise that, then it’s fair game
for Mr. Flaherty to come in and to}attaék the
detectives in terms of, wheh you brought him to
the séation, you didn’t tell him for whét he was
a possible sﬁspect when you quesfioned him
because now you’ve excised that.
| THE COURT: -Sir,,I'm not following you
at+all. .I'm not télking aboﬁt Jason, I'm talking

about Mr. Anderson.

10
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MR. TOCHKA: Right. Mr. Fléherty is
going to then bring out, as he did at the motibn
to sﬁppress‘beforé this Court andAas he qgked
Detective McLaughlin, that when you brought

Tanzerius Anderson to the police station, you did

not inform him at any point in time that he was a

potential suspect in this case.

THE CQURT: Sir, I'm no£>suggesting we
exqise it. I dén’t knbw.what you’re talking
about.

MR. TOCHKA: But if you excise the
portion that you’re suggesting to excise, then it
doesn’t make sense that Anderson was told he was
a suspect, when you excise that portion, and
there was a death and they think ybu had
something to do with it,>they want to know -—-

THE COURT: They want to know if you

know ——

MR. TOCHKA: I’m-sorry. I didn’'t even
see that sentence beforel I’'m wrong.

THE COURT: All I}m suggesting'is, is
thét.Jason, is mﬁltiple.lévels of hearsay. |

MR. TOCHKA: " So yqu’re»saying kn5ck

out, she said Jason, and then it’s the second

17
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line after?

THE COURT: And just excise where he’s
at and fhe rest of it would stay in. That’s what
I:was'proposing.

MR. TOCHKA: Okay.

THE COURT: Anything else?

MR.'DOOLIN:A Yes; Your Honor. On page
twenty-one, in the -middle of the page, the answer
that begins, um, probably once or twice last
week, in reference to going to the Faneuil
housing project, but not Thursday‘beéause I was
off Thursdéy, and, you know, I tried to look for
him, called around, called some of the other
older numbers, no onée has Seen him, no one has
héard of him. That was 1it.

THE COURT: What is your reason to have
that taken out?

MR. DOCLINE Again, it goes to sﬁggest,
I would suggest, Jason’s consciousness of guilt,

coming in through Tanzerius Anderson, no one can

~ find him. It has to do with him being homeless.

I would also suggest to the Court that i£ has to
do with someone who has apparently uprooted

himself after a homicide.

18
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MR. TOCHKA: I would_suggeét'to the
Court that’s a very important part of the
Commdnwealth's case because that Thursday is the
day you héafd testimony from the witnesses that

Jason and Tanzerius were together going to the

'Scrub-a-Dub, going to Store Twenty—Four, and it

. shows TPanzerius Anderson’s consciousness of

guilt, I doﬁ't know where he is thét Thgrsday,
when he says I have not seén Jason on Thursday, I
dén’t know where he’s at, I have been looking for
him. It shows Tanzerius Anderson’s consciousness
of guilt that the witnesses have testified that
they were all together that Thursday.

THE COURT: That caﬁ stay in. Anything
else?

MR. DOOLIN: Judge, I just ask that my

objection be noted as to the Court’s ruling as

noted in my'motion to sever.

| THE COURT: -Page twenty that you
referenced, there will be £wo excisions ét the
bottqﬁ. One is, she-said Jasbn, and the second
is, where he’s at. The other references to Jason’
that ?ou have directed my attention té will.

remain in the transcript and may be testified
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about. Anything else?
'MR. DOOLIN: As to Detective
McLaughlin, no. Mr. Tochka told me yesterday

that he intends to call éome‘police.officers who

~would deal with my client’s arrest. I filed this

morning a motion in limine to prohibit him from
doing that.

THE COURT: Where would I find it if I
were looking for it? Okay. This is a moiion in
limine to prohibit evidence of alleged
consciousness of guilt relating to the defendant
Robinson’s arrest for a warrant out of Roxbury.

MR. DOOLIN: No, it’s a motion, Your
Honor, that has to do with his arrest on July 17
of the year 2000 by members of the Boston Police
Debartment youth violence strike force who come
to a location in Roxbury and my client is
arrested on the Qarraht that was issued, I
believe, that day on this case. I believe that

the evidence that the government wouldvelicit,

based upon my reading of the police report} is

that they knocked on the door, that they heard a

male voice, that when they said Boston Police

that no one came to the door for a period of

20
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twenty minutes, that theyvcame into the house,
that ihey find my client who is allegedly hiding
in a.corner'with_a'bianket over his head and that
thenié stiuggle ensues.

My point, and the reason why I bring
this motioﬁ; is that this happehs three months
after the —— over three months after the alleged
Homicidé and that my client has already been

questioned'by the police, he has other_cases in

‘the system, where there is no evidence, I don’t

think, that he defaulted. I would suggest»to the
Court that eliciting this evidence that three and
a half months later my clienﬁ hides from the
police, I would suggest, is more prejudicial than
probative, that there is no.value, I would
suggest, to the jufy, no probative value of my
client doing these aileged~actions on the .date oﬁ
his arrest.

THE COURT: I don’t understand the
significance’pf paragraph two, sir.

MR. DOOLIN: Well, the significance, I

‘would Suggest to the Court is that he’s already

talked to the police, he’s already given a

statement.

21
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THE COURT: That has to do with another
case?

MR. DOOLIN: " Has to do with this case.
He gets arrested on another wérrant.

_THE COURT: That’s what I’'m talking
about. What is the significance of his arrest
for another offense out of Roxbury? Why have you
includéd-fhat?v

'MR. DOOLIN: I included it there
because that ;— it gives the Court a fuller view
of why he was at the police station. I’'m not
trying to hide from you that he weﬁt to the
police,station, Judge. He was at the police
station for something else.

THE COURT: Perhaps I misunderstand.
AS I understand what you wish to do is exclude
ﬁis alleged conduct on July 17.

MR. DOOLIN: Absolutely.

THE COURT: 2000',

MR. DOOLIN:_.Absolutely.

THE COURT: Okay. So —-

MR. DOOLIN: Maybe I shouldn’t have
inq;pded that.A

THE COURT: Mr. Tochka is not going to

22
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bring that in.

MR. DOOLIN: I know.

THE COURT: July 17 only, Mr. Tochka.

MR. TOCHKA: Your Honor, I suggest it
shows consciousness of guilt. I meah, the police
surround‘the house, they knock on the door, say,
Jason,“Jasoh, police, open up. They repeatedly
askﬂhim to open up. fhey go inside, he’s-hiding
under a bianket[ . They arrest Him, charge him
with murdef. It goes to consciouéness of guilt.
He has no other warrants outstahdihg for him at
the time,‘no deféults or whatever. This is the
only case and he’s charged.

THE COURT: The motion in limine 1is

~denied.

MR.-DOOLIN: I ask that my objection be
nqted.-

THE COURT: Okay. Do you want to go
check?

MR. TOCHKA: ,I:have to go through the
tape becausé I was going to play the tapé
reéordingfofzthe defendant’s Statement to the
police and I héve the tape but I have to delete

that portion of the tépe.
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THE COURT: Okay. Were you also

intending to give the jury transcripts or just -

listening?

MR. TOCHKA: No, I have copies of the
transcripts for them to listen. -

THE COURT: To.follow along.

MR. TOCHKA: So I have to delete ——

THE COURT: The redactions can be made
very easily»by someone.

MR. TOCHKA: It’s going to be pretty
quick with Officer —-— Detegtive McLaﬁghlin.
Basically I’'m going to ask him about the Mifanda
and then have him testify to the statement.

THE COURT: If you can do it as fast as
possible.

MR. TOCHKA: I’11l try.

TEE COURT: Thank you.

(Whereupon, the discussion--at side bar
was coﬁcluded.)

THE COURT: About how long; Mr. Tochka?

MR. TOCHKA: Tweﬁty minuteé.

(Whergupon, the proceedings were .

‘recessed at 9:50 o’clock a.m., and reconvened at

10:15 o’clock a.m., without the jury.)
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THE COURT: Counsel.

(Whereupon, the following discussion
occurred at side bar:) |

THE:COURT: Yes,.whaf is it?

_MR. TOCHKA: I just wantéd to make sure
that all parties are in ag;eement with this. I
just want to ‘play that.poftion. My point to the
Court is, we have-exéised the portion the -Court
has said t§ excise. When you excisé that portion
it’s a hundred percent crystal clear that the
original tape has been tampered with so if it’s
going to have —— if the Court’s decision is firm
that it is'going to continue to be excised, I
would ask the Court to expiain that by agreement
of all parties, a certain portion was redacted.
Otherwise it sounds}like someone tampered with
it.

THE COURT: Let me hear it, if you
would, please.

(Whereppbn, a tape was played at side
bar.) . |

MR. TOCHKA: I have the original, if I
could play the original to show the Court in the

context, with the Court’s permission.
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THE COURT: Sir, they are going to have
the transcript. They can follow long with the

transcript. You have excised the transcript

- accordingly?

MR; TOCHKA: I'haye excised the
transcript, yes.

THE COURT: Okay.

MR. TOCHKA; Could I just play the

: . , v
Court the original as to how it sounds?

THE COURT: ﬁoi what purpose?v

MR. TOCHKA: >As the Coﬁrt can see, it’s
clear that the tape has been excised. I just
don’t want these jurors to think that the tape
was actually manipulated by the Commonweal?h in
any way.

THE COURT: It’s not going to change my
ruling, Mr. Tochka. These words are going to
come out. I will give the jury a limiting
instruction —— I’'m not even sure we need it.
These tapeé have their own infelicitous, let me
say. If you have some language you woﬁld iike me
to use __‘

MR. TOCHKA: I would ask.youvto say

that by agreement of all parties on page twenty a

26
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certain'portion of the tabe was redacted. That’s
simply it, because it’s clear that —— I don’ t
want you to say at the_requést Qf the defensé
attorneys. By all parties(,it was agreed upon
that a certain portion was redacted;

THE COURT: Any COmmeﬁt?

MR. DOOLIN: Juage, I’d ask you not to

read any sort of instruction like that because it

_appears as though we’re keeping something out

from the jury and keeping evidence away from
them. I just ask that it go in the way it is and
they have the transcribt to go on.

MR. FLAHERTY: I would just, on behalf
of Mr. Anderson, state that Mr. Anderscn does not
agree to the fedaction of that statement and I
would renew my motion to sever.

THE COURT: NOw, while we were talking
about this before, Mr. Flaherty, you never
mentioned that. Now you’re mentioning it now
that I’ve made the ruling so an_you want me to

reconsider this issue? 1Is that what you’re

'asking‘me to do?

MR. FLAHERTY: What I’'m saying, Your

Honor, on behalf of Mr. Anderson I'm renewing my
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motion to sever.
THE COURT: On the basis of what, sir?
MR. FLAHERTY: On the basis of an
instruction that fhe Court is going to give the
jury that all.parties égree to a redéctioh. Mr .
Anderson does not agree to a redaction.

THE COURT: I'm not giving any

. instruction, Mr. Tochka. I will tell them that

they will be prbvided(with a transcript, they may
follow along, that there may be some infelicities
in the tape and that —— other than that, I don’t
think it needs any explanation.‘ I will say that
what I listened to was more redaction than i
ordered. That’s the best you could do?

MR. TOCHKA: That's the‘best we ‘could
do with the equipment we have. Your Honor, I
realize the Court'has made its rulihg but it’s a
hundred percent crystal clear that there has been
a redaction when the jury listens to it and when
théy see the blanks on the transcripts.. It was
at the request of the defense coﬁnsel, Mr.
Robinsqn's,.andvnot td explain to the jurors»that
thene is a redaction —- you_don't even have to

say at the request of the defense attorneys, but
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you can’t speculate as to the reason why it was

redacted. You don’t eyeh have to refer to the
defehse couhsel.

THE COURT:A There are also other
portions of the transc:ipt) sir, which appear as
if there have been redaétions. I would just
direct your attention to page twenty-seven.

-MR. TOCHKA: Judge, when you listen‘to
that one, it’s clear that you canpot.hear what is
being said. You cannot hear the parties, but
it’s clear that there waé not a white-out at some
point in time. It’s just that the stenographer
could not hear éxactly what was being said. On
this one you can clearly tell someone pﬁt their
finger on the recorder and stopped and redacted a
portion of it;

THE COURT: I think I'm going to
explain to the Jjury thére are some infelicities,
that they may not be able to hear every word that

appears on the transcript. They may follow along

- listening to the tépe with the transcript and

that’s going to be the extent of any instruction
at this time, sir. Thank you.

(Whereupon, the discussion at side bar

29
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was concluded.)

THE COURT; May we have the jurors,

please? |
| (Whérgupon; the'jurors were . escorted
into the courtroom at 10:22 o’clock a.m.) -

THE COURT: Ladies and gentlemen, I’d
like to welcome you back this morning. There
were matters which were unavoidable with respect.
to getting started this morning and we are now
ready to resume the testimony and we are still
with the Commonwealth’s case.

éefore we do that, hoWever, I just ask
whether any among you has not complied with my
instructions concerning the case, discussing it,

revisiting any of the sites we saw on the view,

or consulting any outside source of whatever

kind. If ybu have not so complied would you
raise a hand, please? Thank you very much. The
record should reflect no juror has.

Mr. Tochka, call you next Witness.

MR. TOCHKA: Your Honor, for the

record, at this time the Commonwealth wogld move

‘to introduce into evidence a Registry of Motor

Vehicles certificate involving a car licensed to

30
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Tanzerius Anderson.

THE COURT: Any objection?

MR. DOOLIN: NO,vYour Honor.

" MR. FLAHERTY: Not to that document,.
Your Honor. |

THE COURT: Thank you.i It will be
marked and admitted.

(Exhibit No. 30, being a document, as
described above, was marked and admitted into
evidence.)

MR. TOCHKA: The Commonwealth would

call Detective Paul McLaughlin.

PAUL MCLAUGHLIN,

called as a witness,‘being first duly sworn,

»

was examined and testified as follows:

DIRECT EXAMINATION

BY MR. TOCHKA:

Q

Sir, could you please introduce yourself to the

jury?

Yes. Good morning. My name is Paul C.

McLaughlin. My last name is spelled
M—-c-L—-a-u-g-h-1-i-n.

Sir, tell us your occupation.
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I'm a detectivevwith the Boston Police Department
assigned to the‘homicide unif.

And how long hgve you worked in the Boston Police
Department? | |

Since 1988.

And how lpﬁg have you worked in the homicide

unit?

" Since January of 1998.

x4

And back in the year 2000, what unit —- nbt what
unit, what team were you assigned to in the
homicide unit?

At that timé I‘was assigned to a team with
Sergeant Detective Tom O’Leary and Detective
Wayné Rock.

And at some point in terms of your duties as a
detective investigating homicides, did you come
to work on this investigation into the death of

Iman Yazbek?

Yes, I did.

And. during the'course of your investigatidn, did

you have an opportunity to question one Tanzerius
Anderson?
Yes, I did.

And can you tell us what efforts you made to

32
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locate Tanzerius Anderson?

I went to the area of his home at 25 Bearse Ave.

and I went there, first had conversation with his

‘mqther, let her know that we wefe looking to

speak to him and Jason Robinson, if she knew
where they were, and he was not home at the‘time
but she told us —- we left cards and she said she

would have him get back in touch with us. -

‘Bearse Ave. is spelled —-

Oh, B-e—a-r-s-e.

And that’s located where?

That’s located in the lower middle section of
Dorchester.

After you left the mother’s house, did you go
somewhere?

Yes.

Where did you go?

I went to his work place.

Where was his work place back then?

His work place, I believe it was Rent—-All in
Boston. It’s on Adams Street in borchéster.
How far is that from Bearse Ave.?

About a tWo minute ride.

And when you went there, do you remember what day
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of the week you went there?

I believe that was April 4. I'm not sure of the
day of the week but it was April 4.

And when you'ant there on April 4 was it in the
day time?

Yes.

And your.purpose of going there was to do what,
sir?

Td check on his work, see if he had been at'work,

see if they had any idea —-— if he was there,

first of all, and if they had any idea where he

was.
And when you went there, sir, who did you speak
to, do you recall?

We spoke to a —-—- we spoke to a gentleman. I
forget his name. I think he was 1ike the manager
and then he directed ﬁs to:a woman Who kept the .
books, the time books.

Let’s deal with the first thing. When you went
there, did you find the defendant, Tanzerius
Anderson?

No.

At some point fou said you spoke tb a woman and

what books did you look at?
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She checked her time books to see when he had
worked, when he had last worked and what his
hours were.

And thqse work‘beoks, you were there April 4,
right?

Yes.

And the previous week was beginning the twenty-
seventh, twenty-eighth, Monday inﬁe Tuesday,
correct?

Yes.

And did she check that iﬁformation for you?
Yes, she did.

And as a result -did you then go to where ~- not
as a result, but at some point did you leave and
go somewhere?

Yes. |

And where did you go?

" We went back to 25 Bearse Ave.

And what was the reason for going back go 25
Bearse Ave.?

We had received a page that Mr. Anderson'was back
at that ;ocation and we'went back to meet with.
him;

And that’s his house,‘correct?
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Yes.
And did you meet with him?
Yes.

Was he with .anybody?

He was with a friend, Jonathan Simms.

And did you have a conversation with the
defendént, Ténzerius Anderson, at his house?
Brief conversation.

And what was that conversation?

Wé let Mr. Anderson know that we were
investigating a murder that had happened in
Brighton ﬁhé prior week and that his name had
come up as either being involved or having
knowledge of the incident.

Did you ask him to do something?

We asked him if he would accompany us to the
homicide unit headquarters so we coﬁld speak to
him about it.

And what did he say?

He said that he would. He asked us if his
friena, Joﬁathan, could come wiﬁh us. We'said he

could and we left and went to the homicide unit.

Did he explain any reason why he wanted his

friend, Jonathan Simms, to come with him?
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I don’t recall any particular reason, no.
So then how did you -— how was the defendant

taken to the —- where was he then taken?

We drove with him to One .Schroeder Plaza which is

police headquarters and he was taken to the
homicide unit.

And when you say we drove, that's you and who?
That was Detective Thomas Traylor.

And can yoﬁ spell Thomas Traylor’s last name?
T-r—-a-y—-l-o-r.

And the two of you were inithe front seat,
correct?

Yes.

You and.Detective Tfaylor?

Yes.

And Mr. Simms and the defendant were in the back
seat, correct?

That’s correct.

And you said that you took them to the homicide
unit. And wherg —— where did you quéstiﬁn the
defendant in'the‘homicide unit?

We ha&e an interview room in tﬁe homicide unit
aﬁd that’s where the interview was conducted.

And prior to questioning the defendant, did you
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advise him of certain rights?

Yes, I did.

And do you recall who advised him of those
rights?

Yes. I did.

Sir, let me show you this item and ask if you
recognize what that document is.

Yes, I do.

What 'do you recogniée that document to be?
This is a Boston Police Department Miranda
warning form. That’s a BPD form 2530 and it’s
form that was filled out at the time of Mr.
Anderson’s interview, prior to.

Prior to him being questioned?

Yes.

And can you --

MR. TOCHKA: Your Honor, the
Commonwealth would mo?e to introduce this
document int6>evidence.

THE COURT: Any objection?

MR. FLAHERTY: Well, I object on the
basis of hearsay, Ybur,Hopor.

THE COURT: Your objection is

overruled.
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(Exhibit No. 31, being a document, as
described above, was marked and admitted into

evidence.)

"BY MR. TOCHKA:

- Q

Sir, showing'ydu Exhibit 31, can you ex?lain to
the jurors the process that you took in terms of
explaining to the defendant his rights and
whether or not he understood his rights?

Yes. At the top of the page underneath where it
says Boston Police Department Miranda warning, it
says, name, and has a line for the person’s name.
I filled in the name, Tanzerius Anderson. Under
that it says address. I put in 25 Bearse Ave.,
Dorchester. Under that is the date, April 4 of
2000, and under that is the time, three thirty-
two p.m.

At that point I advised Mr. Anderson
that I was going to read the rights to him and
ask him if he understood them. At that point I
said, before we ask you_an? queétions, you must
uﬁderstand your rights. You have the'fight to
reméin'silent. I asked Mr. Anderson if he
undefstood that. He answered that he understood

it and he put his initials in the line next to

39




LASER BOND FORM A @ PENGAD « 1-800-831-6939 « www.engad.com

17

10

11

12

13

T4

15

16

18

19

20

21

22

23

24

‘that, TA, indicating that he understood.

After thét I read, anything you say can
be used against you in a court of law or other
proceeding. Again I aSked him if he understddd
that. iHe said that he did and again he initialed
in the élace next to that line.

I theﬁ said, you have the right to talk

.to a lawyer fo: advice before we ask you any

questions and to have him or her with you during

questioning. I asked him if he understood that.

He answered that he did and also put his initials
on the line.

I then stated that, if'you cannot
afford a lawyér and you want one, a lawyer will
be provided for you by the-Commonwealth without
cdst to you. Again I asked if he understood that
and he answered that he did and initialed in the,
line next to that right.

I then stated, if you decide to answer
any questions now without a lawyer present, you
will still have the right to stop answering at
any time until you’ve talked to a lawyer. Again
he answered that and also placed his initials

next to it.
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‘Underneath that‘is a line that states:
I, and then i£ has a blank line which I had Mr.
Andefson'place his name in his handwriting,_
Tanzerius Anderson, have reaé and understand fhe
above rights aé explained to me, and there is |
another. line in ﬁhich‘I placed Detective Paul
'VMcLaughlin, and I am willing to make a statement
at ?his timeiwithout_a lawyer being‘pre§ent.
Underneath that there are two lineé, one which
says signed and the other Says wifness. MT.
Anderson signed next to the word, signed, and the
witness was Thomas L. Traylor, Detective, BPD.

0 And, Detective McLaughlin, did the defendant,
Tanzerius Anderson, sign that document, his name,
Tanzerius Anderson, in your presehce?

A Yes, he did.

MR. TOCHKA: Your Honor, the
Cohhdnwealth wouid move to publish this to the
jury.

THE COURT: 1It.may be.

BY MR. TOCHKA:

Q  sir, how long did you -- after you read him his
rights, what was the next tﬁing that was done?

A At that point myself and Detective Traylor
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conducted an interview off tape which we wenf
through a séries of questions about.the incident,
abbut Mr. Robinson,‘and his knowledge about the
people that wéfe named —— names that we gave him
and whether he.knew them of not.

Aﬁa when you say off tape, at some point did you
then.tapa record him?

Yes.

And can you describe —— can you explain the
reasons why the inifial interview is off tape and
then is tape recorded?

Yes. When.wé conduct an interview, what we like
to do is, before we go on tape, we like to do é
wider discussion about what we’re there to
interview him about and at the time that we go on
tape, we then try to clarify it into a more —-
more of a question and answer, more on the point
interview.

Sir, let me show you this and ask you, is this a
copy of the tape of the interview of'the
defendant, Tanzerius Anderson, oﬁ April 4 of the

year 20007

Yes, it is.

MR. TOCHKA: Your Honor, the

4z
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Cemmonwealth would move to introduce that into
evidence.

MR..DOOLIN: Just the previous
objection, Yeuf.Honor.

MR. FLAHERTY: The same for Anderson.

THE COURT: The objection is overruled.

BY MR. TOCHKA:

0 And, eir, let me show you this trahscript-and’ask
yeu if you recognize that to be a transcript of
the tape of the interview of the defendant,.
Tanzerius Anderson, on April 4 of thebyeer 20007

A Yes.

MR. TOCHKA: Your Honor, I would move
to have this marked for identification at this
time.

(Exhibit No. 32, being a tape, as‘
‘described above, was marked'and admitted into
evidence.)

(Exhibit J, being a transcript, as
described above, wae produced and marked for
identificatipn.i_

MR. TOCHKA; with the Court’s
permission, I’d ask ﬁo play the taee and I have

copies of the transcript for the jurors to read
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along.

THE COURT: They may be distributed.
Ladies and gentlemen, while they are being
diétributed} let mé explain what these»afe.
These are transcripts of the tape that you are
about to hear and you éﬁould listen and follow
aloné with the transcript. The actual evidence
is the tape itself but we’re providing you with
transcripts so that you may better undersfandvthe
audio on the tape. |

There are some infelicities in the tape
and I want to draw your attention to that. If
there are some portions which, for whatever
reason you cannot hear, the transcripts éhbuld be
of assistance to you. You have been proviaed
with the transcript which the Court has ruled is
admissible under our rules of evidence here so
please don’t feel thaﬁ there is something —- if
you feel the tape has been stopped or started, I
have ruled in certain ways with respect to thé
tape. You are getting what I have ruled is
admissible and thatbis what you may consider.
Thank you.

MR. TOCHKA: Thank you, Your Honor.
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~May I ask if the Court has a copy of the

transcript?

THE COURT: I do, sir.

(Whereupon, a tape was blayed for the
jury.)

THE_COURf: Ladies and gentlemen, if
you would give your transcripts to the court
officer, please.

MR. TOCHKA: May I'approach, Your
Honor?

THE COURT: Yes, please.

BY MR. TOCHKA:

Q

Detective McLaughlin,.that interview took place
on a Tuesday, April 47

Yes.

And are these two sheets a calendar?

Yes, for Merch and April of 2000.

And are those accurate, sir?b April 4 is the date
that you interviewed the defendant at the
homicide unit?

That is correct.

And that was on a Tuesday, correct?

Yes.

MR. TOCHKA: Your Honor, the
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Commoﬁwealthvwould introduce thg calendars for
March and April of the year 2000.

MR. DOOLIN: No objection.

MR. FLAHERTY: No.Objé¢tionu

THE COURT: They may be marked and
admitted. |

| (Exhibit No. 33, being calendars,.as

described above, was marked and adﬁitted into

evidence.)

BY MR. TOCHKA:

Just a few.mbre questions, Detective McLaughlin.
Let me aék you, in terms of —— actually, let me
ask you, after you finished the interview with
the defendant, what’s the neXt thing you d4did?
We conducted an interview with his friend,
Jonathan Simms.

And where did you conduct that interview?

In the same room ét‘the homicide unit.

And you had the defendant step out, correct?
Yes. He sat out in the waifing area.

Did yéu ask him questions relative to the‘taped
statemeht, the'information-provided in his
sfatemént?

Yes.

1%
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Did you ask Jonathan Simms whether or not he had
gone to New Hampshire with the defendant?

MR. DOOLIN: I objeét; Your Hénor.

MR. FLAHERTY: Objection.

THE CQURT: I'1l see you at side bar.

(Whereupon, the foilowing discussion
océurred at side bar:)

MR. FLAHERTY: Your Honor, most -
respectfully at-this stage of the proceeding I'd
like to put on the record that Mr. Tochka has
repeatedly asked improper questions designed to
elicit inadmissible evidence. He knows full well
that is}objectidnable.

THE COURT: Your objection is?

MR.;FLAHERTY: My objection is hearsay
but I would also like to put on the record he is

forcing both counsel into the position of having

to object repeatedly td questions he knows are

improper questions before the jury.

‘MR. TOCHKA: T@o pbints. Numbe: one, I
object that Mr. Flahefty raised his voicé so
élearly the jurérs,can héar what he said.
Secondly, I’'m not offering it for hgaféay. I’'m

offering it to impeach the defendant because

a7
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Jonathan Simms offered in his statement to the
police, he said that he was not with him in a
hotel room, that he'did see his uncle at the
time, so it’s bfferéd for impeachment.

THE COUéT: Sif, if you want to call
him to impeach the witness, you have to call Mr.
Simmsi

MR. TOCHKA: That’s fine. I Qill call
Jonathan Simms. | '

(Whereupon, the discussidn at side bar

was concluded.)

BY MR. TOCHKA:

Q

After you finished your interview with Jonathan
Simms, what’s the next thing you‘did?
Mr. Simms and Mr. Anderson were brought back to

Bearse Avenue.

And they were brought back by who?

Myself and Detecfive>Traylor'
Let me ask you, Detective McLaughlin, in your
experience as a Bostqn Police-officer,“when an
individual is arrestéd, isvthere.a process Qalled

the booking process?

Yes, there is.

In the booking process, sir, are'fingerprints
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taken of»individuals?
Yes, they are.
And in the booking process, sir, are photographs
téken of the individual who was afrested?
Yes.
MR. TGCHKA: Thank you, sir. I have no
further questions.
THE COURT: Thank you. Mr. Doolin?
MR. DOOLIN: No questions? Your anor.
THE COURT: Mr. Flaherty?

MR. FLAHERTY: Thank you.

CROSS EXAMINATION

BY MR. FLAHERTY:

Q

Detective my name is Timothy Flaherty. I am an
attorney. I represent Mr. Anderson.

If I ask you.anything that YOu don’t
uhderstand, just tell me and I’1ll try to rephraSg"
it. Okay?

Okay.

As part of your investigation you wént up to New
Hampshire, right? .

Yes, I did.

And you went and you had some information that
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possibiy'Joleena Tate and a person you believed
to be Mr;‘Andersdn had met with one of Joleeﬁa
Tate’s friepds, right?
Yes. I was.in New Hampshire twice. Are we
talking about the first or the second time?
One of the occasions, correct? And you
interviéwed a woman némed Gibney?
Yes, I did.
And that woman, éccording to your information
frém Joleena Tate had been f;iendly with Joleena
Tate, right?
That’s correct.
And the purpose of interviewing Ms. Gibney was to
determine at the time that Ms. Tate came‘up with
this individual, if that individual was Taﬁzerius
Anderson, among‘other things, right?
Yes.
and, in fact, you showed Ms. Gibney a series of
photographs, right?

MR. TOCHKA: Objection. I ask to be
heard at side bar.

(Whereupon, the following discussion
occurred at side bar:)

MR. TOCHKA: I would strongly object.
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What Mr.-Flaherty -

THE COURT?Y State the grounds, if you
WOuld, please, sir,:first so I can undérstand the
contekt of your comments.

MR. TOCHKA: Mr. Flaherty is only doing
this in terms of putting'héarsay evidence befofé
this: jury, whdt he simply just accused me of
doing. The photographic array, she did not‘make

an identification of the defendant and he can’t

" get into a photographic array where a witness who

was shown the array is not here.

MR. FLAHERTY: I'm cross examining this

witness on his investigation, Your Honor.

THE COURT: What are you doing with the
photo arrays?

MR. FLAHERTY: I’m going to ask him if
he received any information that caused him in
his mind to think that TanzeriUs Anderson was a
suspect.

THE COURT: The quéstion about the
photo array, if it was shown to some other
witness, sir, is going to be excluded unless you
can show why it’s admissible.

MR. FLAHERTY: The reason why it would
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be admissible, for purposes of the witness, is

the same reason, number one, as part of his

'investigation he went up and he took —-—

MR.‘TQCHKA: I would object to his
raising his voice..

THE COURT: I know it’s difficult for
everyone. I think everyone is getting a iiftle
too heated. I'm just going to ask each of you to
keep your voice down.

MR. FLAHERTY:H As part of his
inVestigation, this witness went to New Hampshire
to conduct interviews. He conducted an interview
following a lead that the government had and, in
following ﬁhat lead, it did not pan éut as the
government thought it would.

THE COURT: Who is this person?

MR. FLAHERTY: This is a person, Megan
Gibney, who Joleena Tate had testified that she
went up with Mr. Anderson ;— during her testimony.

she testified that she went up to New Hampshire,

~she visited with a friend with Mr. Anderson. On

cross examination, I asked her if this person had
spent time, interacted with Mr. Anderson. She

responded affirmatively. She mentioned her name
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is Megan Gibney.

Now, through this witness, I'm going to
ask him if he interviewed Ms. Megan Gibney and
what he did in the interview with Ms; Gibney, as
a result of his interview with Ms. Gibney, did he
form some conclusions.

THE COURT: You certainly may Cross
examine him, sir, about who he spoke to in'tﬁe
course of the investigatiOn, what he did, but
that was not the quéstion that brbughf us to side
bér. I believe you asked whetherwﬁe had shown
this person a photo array.

MR. FLAHERTY: fes, I did ésk him that.

THE COURT: And that’s as far as you

‘can go there. If your next question is, was

there an identification made, that is going to be

excluded unless the photo array is shown, unless

- she comes in.

MR. FLAHERTY: Well, I’'m happy.to show
the photo array that he showed hér. I filed a
motion in limine, Your Honor, on photographic
arrays because there were a number -—-

THE COURT: To keep them out.

MR. FLAHERTY: To keep them out. I’'m
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not seeking to introduce the photo array. I'm

seeking to introduce what he did with the photo

array, if Mr. Anderson’s picture was in the photo

array, and if the witness made any statement with

respect to the photo array and what did that

cause him in his understanding of the

investigation..

hearsay,

reasons,
hearsay,

identify

going to

preclude

THE COURT: And why is that not
sir?

MR. FLAHERTY: Well, for a number of

Your Honor. Identification-is not
first of all. This is a failure to
Anderson.

THE COURT: Mr. Tochka’s objection is
be sustained, sir. That does not

you from going into what he did with"

respect to any investigation by way of interview

or whatever.

MR. FLAHERTY: Okay.

(Whereupon, the discussion at side bar

was concluded.)

BY MR. FLAHERTY:

0 When you

were up in New Hampshire, you

interviewed the woman, Megan Gibney, right?

Y
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A Yes, I did.
0 And you ésked her, did you not, whether or not
she had seen Joleena Tate recently, right?
«MR; TOCHKA: Objection, Your Honor.
THE COﬁRT: He maf.answer that yes or
"No. | |
A Had she seen her recently?

BY MR. FLAHERTY:

0 Yes.
A "I don’'t believe I asked her that.
Q Well, you had asked her when is the last time she

had seen Joleena Tate, right?
MR. TOCHKA: Objection, Your Honof.
THE COURT: He may answer.
A I may have asked that.
BY MR. FLAHERTY:
0 Okay. And you also inquired about in whose
company Joleena Tate was, correct?
MR. TOCHKA: Objection, Your Honor, to
the form of that quesfion;—
THE COﬁRT:' Overruled.

A When are we talking about?

BY MR. FLAHERTY:

Q When you interviewed Megan Gibney.
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When are we falking about whose company she was
in?
bidn’t you try and inqﬁire from Ms. Gibney
whether or not she’d‘evér seenIJoleené Tate in
the company of a black male?

MR. TOCHKA: Objection, Your Honor.

THE COURT: You can anéwer that yes or
no,vsir.

THE.WITNESS: .I did not ask that

specific question, Your Honor.

BY MR. FLAHERTY:

Q

Was that part of the investigation?

MR. TOCHKA: Objection.

THE,CCURT: Overruled.
My reason for being there was to find out if
Joleena Tate ﬁad visited her after she had left

Fryberg Academy and moved back to Boston.

- Did you have some investigation with respect to

Mégan Gibney-about her meeting Joleena T;te at or
about the Yankee Clipper.  motel?

Yes.

And it’s fair to sa?, is it not, that the results
of your investigation were-not consistent with

Joleena Tate’s memory of what took place?
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MR. TOCHKA: Objection.
THE COURT: Sustained.
BY MR. FLAHERTY:
o) Wéll, what did you learn as é result of that
inyestigatiOn?_-
MR. TOCHKA; Objection, Your Honor.
Can I ask to be heard at side bar?
THE COURT: Not again, sir. He:may
answer the question.

A ~Would you repeat the question?

BY MR. FLAHERTY:

Q When you sboke.to Megan Gibney about her memory
of meeting Joleena at the ?énkee Clipper —-—

THE COURT: Sir, there is no reason for
you to show that to the detective. Take it back,
please.

BY MR. FLAHERTY:

Q At the Yankee Clipper hotel, what’s your memory,
sir, as best you can recall today, what you found
but in your investigation?

MR. TOCHKA: Objection; Your Honor,
calls for hearséy.

THE CdURT; He may answer the question.

A My‘recdllection of what Megan told me about the

o7
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Yankee Clipper hotel was, first of all, that he:
recollection was very vague about that time
period and she was not sure if she had it
accurate but'whatvshe stated was, there was one
time thatAJoleéna came back to New Hampshire
after §he had left Fryberg Academy and gone back
to Boston aﬁd on one of those occasions —— theie
was actually two times thaf she rgcalled.

'On one of the occasions she had gone to
meet‘her at the Yankee Clipper hotel and at that
time she believed, to the best of her
recollection,'that she was with a black male and
possibly.what'she referred to as a Mexican or
Spanish male. She also stated'that the next
mofning'she had breakfast at the Yankee Clipper
hotel and at that time she stated that her
recollection wés that it was her, plus Chester,
who was Megan Gibney'élboyfriend, Megan, and a

black male that had breakfast.

BY MR. FLAHERTY:

Q

And isn’t it fair to say that at some point you
inquired specifically about Mr. Anderson?
MR. TOCHKA: Objection, Your Honor.

THE COURT: He may answer that.
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A

Not by name, sir.

BY MR. FLAHERTY:

Q

And how is it —- how did ybu do that? How did
yéu inquirevspecificaily about Mr. Anderson to
Megan'Gibney?

I inquired about the individual that she was with
when she came up.

And did you attemptjin any way in your mind to
see whether or'nét she was referring to Tghéerius
Anderson?

MR. TOCHKA: Your Honor --

Yes.
MR. TOCHKA: Your Honor, objection.
THE COURT: He has answered thé
quéstion. It may stand.

BY MR. FLAHERTY:

How did you do that?
I Showed -
MR. TOCHKA: Objection, Your Honor.
THE COURT:' I’11 see counsel, please.
(Whereupon, the following discussion
occurred at side bar:)
THE CbURT: Mr. Flaherty, I’'ve given

you considerable latitude here. What is your

59




PN

.LASER-BOND FORM A @ PENGAD « 1-5%-631-6989 » www.pengad.com

10
11
12
13
14
15
16
17

18

19

20

21

22

23

. 24

next question?
MR. FLAHERTY: I'm going to ask whether

or not any of the information he received that

‘:déy, did any of that information he received that

"day cause him in his mind to conclude that it was

Tanzerius Anderson with Jbleena'Tate.
THE COURT& Will there be an objection
to that questipn?
MR. TOCHKA: Yes, Your Honor.
THE COURT: And it will be sustained.
(Whereupon, the discussion af side Bar

was cOncludéd.)

BY MR. FLAHERTY:

Q

Isn’'t it fair to say, Detective McLaughlin, that
you receivéd no information relating to Mr.
Anderson duringyyOUr'visit.in New Hampshire when
you interviewed Megan Gibney?

Specifically_Mr: Anderson, that's correct.

Now, when you interviewed Mr. Anderson with
Detective Traylor on April 4 of 2000, first there
was an off tape interview, right?

Yes.

And the reason that you»said'that you go off tape

in some of these interviews is, before you go on

oU
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tape, you have a wider discussion.

Is that corregt,'a wider discussion?
Yes. What it does is, it avoids having, you
know, a prblonged, rambling tape in a
convefsational form. It allows us to talk abouf
éésentially.the same thing that’s on the tape but
then on tape make it more of a question and |
énswer format.
Okay. And on fape you say, wheh you go on tape,

that’s when you clarify and it’s a question and

answer on thé_points of the interview, right?

Yes.

And the person who selects the taped points of
the interview is the questioner, right?

Yes. Anything that’s important is asked on ﬁhe
taped interview.

And the person>who is deciding who or what is
important is the person asking the questions?
It’s Detective Traylor or yourself, right?

Yés.

And‘it's fair to say fhat you didn’t write a
report about youf interview or your con?ersatibn
witﬁ Mf. Anderson or with Tanzerius Anderson

st Ta

prior to going to SchroedervPlaza, right?
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That’s correct.

And it’s fair to say that nowhere on the
audiotape or iﬂvthe transcript is there any
mention that you told Mr. Anderson that he was
being léoked at for the homicide'of Mr. Yazbek,
right?-

Mr. Anderson, I think, referred to that himselff
Well, there is nowhere on the tape or in the
transcript thatAydu can point to that you told,
or Detective Traylor told Mr. Andérson that you
were looking at him as a suspect; right?

I specifically did not say that on the tape,

"that’s correct. -

"So that portion is off tape, is unrecorded stuff,

right?

Ygs.

And there is no police report recording or
mémorializing unrecorded portions of what you
asked Mr. Anderson and what he said to you?

No, there is not.

And when ydu asked Mr. Anderson, yourself and-
Detective-Traylor, aboﬁt'his whereabouts as ydﬁ
went through the Monday, the Tuesday, the

Wednesday, the Thursday, after the interview aid

YR
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you go and speak with Mr. Robinson, Jason

‘Robinson’s grandmother?

No, I did hot.
bid any member. of the Boston Police homicide unit

go to the Fanéuil.projeCts and speak with Mrs.

- Robinson to determine whether or not Mr. Anderson

waS'being accufate when - he said he went to the
Eanéuilfprojecté tg pick up some_pépers for
Jason?

Not that I'm aware of.

Are you aware that during this investigation it
was learned that Mr. Robinson did apply for a job
at Rent-All of Boston?

I'm not aware of that.

Did ény member go to 149 Bowdoin Street and
determine whether or not Mr. Anderson was thére
when he said he was there?

i know myself and Detective Traylor went by that
location_on one occasion in an attempt to locate
his giilfriend and were unsuécessfui. Whether
there‘was another attempt made,~I don'’t knbw.i

Her name is Anika Terry (phonetic spelling),

correct?

I don’'t recall her name right now.
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Do you know whether or not any member of the
Boston Police homicide unit went‘and interviewed
Anika Terry to see whether or not Tanzerius was

there with his child and his girlfriend as he

‘'said he was?

I am not aware of whether they did or didn’t.
Did anyone interview her mother to see whether or

not he was .there when he said he was on the taped

interview?

I did not.

Do you know whether any member of the Boston
Police homicide unit did that?

I dd not.

Do you kﬁow whether any member of the Boston
Police homicide unit interviewed the people
living in the apartment at 149 Bowdoin Street to
determine if Mr. Anderson was there when he said
hé was?

I'm not aware of that.

Do you know whether or not'anyone at the Boston
Police homicide.unit went énd checked Anika
Terry’s work at State Street, Bostqn, to
determine if.anybody saw Mr. Anderson picking her

up after work?
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No.
So after Mr. Anderson told you what he said on

the taped interview, it is a fair statement,

’Detedtive»MQLaughlin,-that}no'oné went and

conducted any interviews to Ve:ify fheAstory that
he gave you and Deteqtive-Traylor?

I did not:

Okay. As far as you kﬁow, no member of the
Boston Police hoﬁicide unit attempted to ﬁonduct
any interviews other than’thg one time you and
Traylor went to see Anika Terry and verify
whether what he told you was true, as far as you
know?

As far as I know.

Do you know whether or not anybody interviewed
his brother to see whether or not his brother
came into town when he said he came in?

I recall speaking to the mother, the mother or -
somebody there made mention that he had just come

into town from Job Corps, I think up in Maine or

'somewhere like that.

So that portion of what Mr. Anderson told you on

the taped interview was independently verified,

is that a fair statement?
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Q

Prior to the conversation, yes.

And withrresbectbtd démage'Or accident involving
Mr. Andefsén's.métor vehiCle,-do'yquuknow whéther'
or not anyﬁody ind¢pendehtly qorroboraﬁéd'that?
I'm not sure what you're réferring to, sir." 
Wéll,.ao you know-whether 6r not anybody wen£ but
and looked at the Mazda, Mr. Anderson’s Mazda to
see ifkthere was any damage to it? |

I saw the Mazda when I got td the house aﬁd“there

" was evident front end damage.

MR. FLAHERTY: Could I see Exhibit No.
297

THE CLERK: It’s Exhibit 30.

BY MR. FLAHERTY:

Detective McLaughlin, I'm shdwing you what’s
marked Exhibit 30, and are YOU»familiar with
these types of documents? Have'you ever seen
something like that before?

I have.

And that’s a Registry of Motor Vehicles document,
correct?

Yes.

And I’d ask you, Detecti§e-McLaungiﬁ;'on the

second to last page of this document where the
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heading to the entries by the Registry reads, the-

following is a list of all offenses and actions

on file.

You’ll agree with me I read that
correctly?
Actually you left out a complete 1list.
Oh, is a complete list of all offehses and
actions on filg. Thank you.

There is a column that has the incident
déte, correct?
Yes.
And correct me if I’m wrong, is there an incident
date of 3/22, March 22, 2000, that reads, |
surchargeable accident, Dorchester?
Yes, there is.

The alleged date of the homicide is March 27 into

March 28, correct?

Yes, sir.

And March 22 is prior to March 27 and 28, right?
Yes. |

Now, as part of your investigation, Detective
McLaughlin, did you‘go to 89 Faneuil Street?
Yes& I d4id.

And you went there, I think - correct me if I’'m
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wrong — March 31, is that right?
I believe so, sir.
And that was in the afternoon of March 31 and you

conducted some interviews of some people, right?

- Yes.

And you also went to the rear of 89 Faneuil
Street, right? )

Yes.

Now, you’ve been gt crime scenés in your
experience as a Boston Police officer, homicide
unit, right?

Yes, I have.

And you understand the impbrtancevof protecfing
and préserving the integrity of a crime scene,
right? |

Yes, I do.

You underétand the purpose of yellow crime scene
tépe, right? |
Yes.

You undefstand the purpose of maintaining a
proper and accurate crime scene log of people who
enter crime scenes, right?
YQS.

You understand that it’s very important to make
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certain that people don?t introducé evidence to
the crime scene or contaminate evidence at the
crimé scene and it’s also very important to
célléct ahd_preserve the evidence that you find
at the:c:ime scene, right?

Yes.

And when you went on March 31 to 89 Faneuil .
Street, that was about four and a half days later

after the report of the body of Iman Yazbek?

| The death was the twenty-eighth, that was the

tﬁirty—first.

And that ig about —— this is about four o’clock
in the afternoon on the thirty-first, right?

I don’t recall the exact time.

Is your present memory exhausted as to that

Apoint?

As to the time, yes.

I’11l just show ybu a report. Take a glance at

that and.tell me if that refreshes your

recollection about what time you were at the area
of 89 Faneuil.

It refreshes my recollection to the point that I

 know I conducted an interview at three fifty-five

“with somebody but I don’t know if that was the

69




LASERBOND FORMA @ PENGAD « 1:800-631-6989 » www.pangad.com

10

11

12

13
14
15
16
17
18
19
20
21
22
23

24

first thing I did when I got there or the second.
thing or the third.
IL.et me show you this one, Detective. Does that
refresh your“recollection aboﬁt whét time you
were there? Maybe fhé'first thingIYOu did when
you were there?
Yes, it does.
Okay. Was it the first thing that you did, you
went to 89 Faneuil?
I believe it was.
And is that because in youf list of priorities of
March 31, the most_important thing was to go to
the rear of 89 Faneuil Street?
I just think that’s what we did. I don’t think
it was a list of priorities. That’s what we did.
Alright. Were you ihstructed by anyone to go to
the rear of 89 Faneuil Street?
I don’t believe we were. I think Detective
Torres and I just decided to go and give it a ——
look around the area.
It’s a good.thihg you did, right?
'MR. TOCHKA : Objection, Your Honor.
THE COURT: That will be stricken.

Another question, sir, please.
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BY MR. FLAHERTY:

0 On March 31 at about three o’clock in the
afternoon, two fifty-five in the afternoon, did
you go.into the hallWay.Of 89 Faneuil Street?

A Yes, I did. |

0 And yourself and Detectivé Torres, while you were

in the hallway, did you make certain

observatibns?
A Yes. ' .
Q And when you made those observations, were they,

in your mind as aABoston Police homicide
detective, pertinent or important?
MR. TOCHKA: Objection, Your Honor.
THE COURT: He may answer that.

A To some. degree, yes.

BY MR. FLAHERTY:

Q Okay. Had‘you received any information prior to
géing to the hallway of 89 Faneuil about.what you
might find in the hallway?

A No.

0 So no one told you about the interiqr of the
hailway.of 89 Faneuil Street prior to going
there? |

A Not that I can recall, sir.
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And on March 37 in the afternoon you and
Detective Torres noted what appeared to you to be
blood pattern or blood staih evidence on Ehev
halls and the walls inside the hallway, right?
There was some blood spatter, appeared to be
blood spatter on the walls inside the door.

And, Detective McLaughlin, have you, as paft of
your training and_experience as a Boston hoﬁiéide
detective, have you been to blood spatﬁer or

blood stain classes?

 Yes.

The interpretation and anaiysis?

I.haVe, yes.

And when you saw this stuff inside of 89 Faneuil
Street, you immediately recognized tﬁe potential
evidentiary value of it, right?

Well, I don’t know if I'd-say that,.say it was
important fbur-days after the érime scene had
been finished with.

Okay. Would you agree with he that you thought

it was important?

I took pictures of it so I documented it but at

that point we’re talking three to four days after

the incident and the crime lab had already been
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out and examined it so I just‘toQk pictures to
ddcument, that’s all.

Are yQu aware as you tesfify here today that the
only photographs of what took placé or what you
obsérVed inside 89 Faneuil Street are the
phofographs you and Detective Torres took?

I'm not, no.

‘And are those original photographs that you took

here in court foday?
I do not know, sir.

MR. FLAHERTY: May I approach the
witness, Your Honor?

THE COURT: Yes, sir.

BY MR. FLAHERTY:

Q

I'm going to show you an envelope, Detective
McLaughlin, that Sergeant Detective Coleman just
handed to me and I’ll ask you to just take a loqk
and see if you recognize what’s contained |
therein.

Yes, I do.

And are those photogréphé the photograpﬁs that
you and Detective Torres took of the area
immediétely around 89 Faneuil Street on March Bi,

oY

2000, at about three o’clock in the afternoon?
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Yes, they are.
Are they a fair and accurate depiction of the way
thaf scene appeared whénvyou were there, March 31
at about three o’clock in the aftefnoon?
Yes.

MR. FLAHERTY: Your Honor, I move to
introduce these as a group exhibit.

MR. TOCHKA: I would object, if I can
be heard at side bar.

THE COURT: They can be marked for
identification right now. |

(Exhibit K, being photographs, as
described above, was producéd and marked for
idéntification.)

MR. TOCHKA: Objection, Your Honor.

.MR..FLAHERTY:' Your Honor, may I use
the.teieprompter?

THE COURT: No, sir. They are not in
evidenée. I711 see you at side bar.

(Whereupon, the following discussion
occurred at side bar:)

'THE COURT: Grounds for the objection?

MR. TOCHKA: The grounds for the

objection, in terms of the photographs, whether
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they are a fair and accurate representation as to
how they'appeared at that time on the day of the-
incident, I mean, these are three days later.

THE COURT: What do you say to that,
sir?

MR. FLAHERTY: If;s very relevant to
what they did three days later, Your Honor, and
it’s relevant to what took place at the crime
scene and why these photographs were taken. I
would éuggest, YouriHonor, it’s absolutely
admissible evidence. It goes along all the lines
of questiohing in Bowden. - It goes all along the
questioning about proper crime scene approach and
it goes along the lines of whether or not these
are exculpatéry evidence.

THE COURT: For those photographs to be

admitted, they have to be relevant. For them to-

be relevant, it has to be shown that they are
relevant.to the time period and that would be the
time thié murder occurred or shortly thereafter.
He has testified he has taken thése three thfour

days after that time. Ordinarily if it can be

- shown that there has been no change from the

relevant time to the time that the pictures have
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been taken, they cah be admitted but that hasn’t
béen established yet, sir.

MR. FLAHERTY: Your Honor, would you
consider theﬁ,.taking them dé bene. There is a
criminalistic report that has been filed by a
senior criminaiist with the Boston Police crime
lab;

THE COURT: She will be coming in?

‘MR. FLAHERTY: She is undér'Subpoena.
I expect that sﬁe would agree. through her
criminalistics report that she observed blood
spatter evidence inside of 89 Faneuil Street.

THE COURT: »If she can identify these,
sir, as the ones that --— did she go to the crime
scene?

MR. FLAHERTY: She went there on the
twenty-eighth.

THE COGRT: Okay.

MR. FLAHERTY: And these photographs
were taken on the thirty-first.

THE COURT: If fou_cén establish‘the
docuhentation for their admissibility, they can
be admitted. They qan’t beishown fo the jury

until that time. They may be marked for
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identification.

MR. FLAHERTY: The second reason for
the admissibility is that there was evidence
retrieved from the scene, ballistics evidence,
that was Submi£ted to the crime lab and analyzed
in connection with this case. There were cones
that were piaced,out there by Detective
McLaughlin. This ballistics evidence was not
found on March 28. I wéuld expect to elilit
through this detectiVe, however, that he found it
when he was there on the'twenty—eighth and for
that reason, Your Honor, several of these
photographs that don’t depic£ the blood spatter
but depict the cone, that was not identified,
located, retrieved, analyzed.

| THE COQURT: It wiil be the testimony of
this detective that he placed the cones there?

MR. FLAHERTY: Yes.

THE COURT: And that he retrieved the
items?

MR. FLAHERTY: Yes.

MR. TOCHKA: ane again, Your Honor,
that was three days after.this particular

incident. That particular item which was
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retrieved, my questioning with the ballistician,
they can’t even tell whether that is a bullet
fragment or the like.

THE COURT: I»understand that, but he
can-testify as to what he did. That doesn’t mean
that there is any connection between what he
retrieved and the scene. I’'m sure you will
elicit that but these are still going'to‘remain
for identification at this time.

MR. FLAHERTY: These photographs of the
ballistics evidence, Your Honor?

THE COURT: Yes, sir.

MR. FLAHERTY: These are photographé,
if I understand his testimony,Athey fairly and
accurately depict the scene and they. identify
where the evidence was that he retrieved.

THE COURT: The same grounds for their
exclusion applieé hefe,,sir, ahd that is, in
order for photographs to be admitted, they have
to be relevant at the time. There is no

connection between the retrieval of items from

_the scene as depicted on that photograph to the

time proximate to the murder and for that reason,

at this time they will be exciuded.
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MR. FLAHERTY: Okay.
(Whereupon, the discussion at side bar

was concluded.)

BY MR. FLAHERTY:

Q

Now,.Detectivg McLaughlin, when you went inéide
89 Faneuil Street,.you made observations on the
Walls, right?

Yes.

And would vyou describe to your best memory what
it is you observed inside the walls?

Abpeared to be —— it was a spatter, red colored
spatter on the walls.

And do you remember exactly where on the walls
you saw it?

It was just inside the door on the righthand
side.

And do you recall writing a police report -—-
well, is your present memory exhausted as to
where you saw it?

Exactly where, yes.

I just ask you for a second, ﬁust to take a look
at the police report énd look up at me after ybu
have héa an opportunity to'review it.

N

Okay.

9
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Is your memory now presently refreshed?
I didn’t author this report but to the extent
that DetectivevTorres’S‘report —— it does refresh
my mémory.

THE COURT: The question is, does it
refresh your recoliection.

THE WITNESS: Yes, it does, Your Honor.

BY MR. FLAHERTY:

Q

Okay. And now with your refreshed recollection,
would you tellvus where, to the bést bf your
memory, these red brown stains were that you saw
on the interior wall of 89 Faneuil?

Blood spatter on the entrance door, on the

interior, sir, and the door jamb which was in the

~exterior cement wall.

THE COURT: Mr. Elaherty, we are going

to také a short recess at this time. Thank you.
| Ladies and gentlémen, we will take a

sﬁort recess. Leave your notes on yéur_seats,
please. I’1ll see you shortly.

(Whereupon, the proceedingsvwefe
rebessedAat 11:48'o'clobk a.m., and reconvened at
12:04 o’clock b.m., without the jury.)

(Whereupon[ the following discussion
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THE COURT: Okay. We are back on the
record with Mr. Freedman. |
MR.VFREEDMAN: Your Honor, I was at the
St. Elizabeth’s Hbspital, myself and police

officer, Detective Michael Doolin spoké to the

doctor ——

THE’COURT: Detective Miéhael.——

MR. TOCHKA: I’'m sorry. Devane,
Michael DeVane. At any rate, her prognosis, Your
Honor, in long tefmvis fine. They are definitely

going to admit her this afterﬁoon. Right now
they’re giving her medication and trying to flush
out her system. The doctor said that she was
going.to be in the hospital, as far as he could

tell, for two to three days. He couldn’t say for

‘sure but that they felt that they needed to

monitor her and monitor the situation.

THE COURT: Wwhat physiciaﬁMWas this,
sir? |

MR. FREEDMAN: This was an:emergency
room physician. She was'still in the emergéncy

room when we were there. This was the emergency

physician that treated her. Detective Devane

ol
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took down his name. I'm sorry to say I'dqn't
have it at this moment off the top of my head.

I spoke to her as well and she’s .
conscioﬁs but she's in no Condition to, you know,
certainly today at any rate, to bé of any help fo
anybody and, as I séy, I don’t know what the
situation is medically-in terms of her release
dther than what the>doctoréltold me at this point
in ﬁime. i’ve asked her mother to.keep me
informed and I’'ve agreed to keep respective
counsel informed.‘ I can keep the Court informed
as well. I don’t know whether, you know, it’s
going to pass her by or not, but that’s not in my
control, obviously.

THE COURT: Mr. Tochka?

MR. TOCHKA: Yoﬁr Honor, I have nothing
to add at this point in time. I don’t know what
hér status is. Maybe by the end of the —- maybe;“
by four o’clock I will have a bet£er idea as to

whether or not I do intend to try to call her or-

not.

'THE COURT: We have to make some
determination by the end of today as to what’s

going to happenuv
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MR. TOCHKA: Right. I'm still
proceeding with my case. I still have witnesses.
I think the way things are going, it will take me
to the ena of the day so —;

THE COURT: Weil, we have to make some
provision fd; gétting more —— an updated report
by the end of the day. So how do you propose —-—
how do we propose.to do that?.

MR. FREEDMAN: I certainly.can Keep in
touch with her mother. I can, if need be -- at
this pbint the rest of my day is pretty much gone
by the boards. If I neéd to go back to Brighton
aﬂd get another update, i can try and do that.

THE COURT: Is the other physiéian
there awafe that she is scheduled to testify in
this trial?

MR. FREEDMAN: I don’t know that

they’re specifically aware. I know that they are

aware that the Court or the police department is
interested in what’s going on. My sense was that

they were making their decisions from a medical

‘perspective which is, you know, what I would

expect them to do. I don’t know what they

factored in one way or another, but this is what.
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this doctor felt was nécessary for her in terms
of reasonable and necessary medical cére at this
moment.

"THE COURT: What I would like is a
report by four é’clbck today so we’ll have a
sense of what to do with the trial and the
jurors, and what I would ask, Mr. Freedman, if
you would be in touch with the emergency‘room,

either those doctors or when she gets admitted

" there, so I’m not sure who the appropriate person

would be at what stage, but whoever that is, I
ask that you get the report from either the team
head or the emergency room physician. |

MR. FREEDMAN: I711 try to.

THE COURT: To see what her physical
condition is. You say she’s --

MR. FREEDMAN: Long term.

THE CQURT:’ She's conscious?

MR. FREEDMAN: She is conscious, she 1is
not well. She’s very pale, her stomach is
somewhat convulsive, she’s being féd charcoal or
whatever they feed her to help get rid of"
whateyer she’s taken and out-of her stomach. She

appears to be weak and, YOu know, as I say, the
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doctor has told me, has told both of us that his
expectation was —- he was ébsolutely certain that
she Was going to be admitted today and that his

Sense was that it would be a two to three day

admission.

THE COURT: Alright. So if we could
have an update at four o’clock, I’d appreciate it
very much.

MR. FREEDMAN: And I can do that by

phone?

‘THE COURT: You can.

MR. FREEDMAN: That’s what I’'m going to
get now before I leave. Thank you.

(Whereupon, the discussion at side bar
was concluded.)

THE COURT: Alright. We are ready to
proceed.

(Whereupon, the jury was escorted into
the courtroom at 12:1oio’clock p.m.)

THE COURT:i Mr: Flaherty?

MR. FLAHERTY: Thank you.

BY MR. FLAHERTY:

Q

Deﬁpctive McLaughlin, before the break we left

off with the point where you were at the rear of
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89 Faneuil Sireet on March 31, 2000, in the
afternoon, making certain observations, right?
Yes.

When you made these observations, Detective Juan
Torres from the‘homicide unit was with you,
correct?

Yes.

Which one of you had the camera, do you recall?
Who took the pictgres? I'think I may have taken
the pictures.

Okay. And is it fair to say that you took six
pictures of what yop observed in and around the
hallway and doorway area of 89 Faneuil? Right?

Is that fair to say?

»If I could see it?

Showing you a portion of what’s been marked for

identification purposes only.

- There are six photos here, yes.

And those six photographs depict what yop
observed and what you photographed in and around
the area of the rear door and interior hallway of
89 Faneuil Street, right?

Yesf

And each of those photographs.was initialed by
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you, Detectivé McLaughlin?

Yes.

And each of the phofographs was dated by you,
Detective McLaﬁghlin?

Yes, it was.

And each.of the éhotbgréphs contains a brief
description authored by yéu of what you saw,
right?

Yes, sir.

And is it fair to say thatveach one of those

photographs depicted a location that you appeared

-to think impbrtant as you made the observations

on March 31, 20007
Potentially important, ves.

And each of them appeared to be potentially

.important in your training and experience as a

Boston‘Police homicide detective of blood stain
or blood sbattef evidence, right?

Some of it is blood spatter, some of it —— some
of them are marks that iooked like at the time
could have 'been made by a ricocheted bullet and
one of them is jus£ é mark on the wall in sohe
tfpé of a reddish substance.

And the mérkings you thought were made by

g/
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ricocheted bullets; where exactly was that

located with respect to the rear of 89 Faneuil?

Those two were located —-- when you walk into the
door of 89 Faneuil Street, just when you walk up
the‘two steps to go-into the hallway, you are in
a little bit of an overhang there and the wall
that’s on your righthand side of the door, -it’s
like a white or an off-white colored paint, there
were two different spots, one highef, one lower,
on that wall.

Now, you also took four other photographs, right?
Of the area outside 89 Faneuil Street?

Yes, I did.

And those photographs depict cones that you had
placed in_that locétion, right? |

Yes.

And those orange cones are used by the Boston

Police homicide unit to identify the location of

evidence, right?
Yes.
And also tO'memorialize in photogréphs where you

found that evidence, correct?

Yes.

And you also placed a ruler in a couple of those
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photographs as well, right?

Yes.

And in doing so, you're attempting to memorialize
the exact location of whére yoﬁ find certain
thingé.meﬁorialized in those photographs, right?
Yes. |

And, of course}‘that’s important in crime scene
collection énd preservation of.evidence, right?
Yes. -

And is it fair to say that those four photographs
dépict what you call or what ?ou beiieve to be
ballistigs evidence?

What we referred to as a flattened metal object
that appeared that it could have been ballistic
evidence, that’s correct.

Okay. The flattened metal object that you
recovered, that was found right outside 89
Faneuil Street, right.in the hallway right
outside, rightv?

Nd, it was found‘—~ I'm just estimating maybe
fifteen feet in front of the stairway going
towards where the motor vehicle would have been
parked, I gueés, away frdm Faneuil Street. |

And that flattened metal object that you saw, you

oY
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Q

believed it to be a spent bullet, right?

We believed that it could have been a spent

bullet or a piece of a spent bullet. |

Wés it described in the report as a_épent bullet?
MR. TOCHKA: Objection, Your Honor.

THE COURT: Sustained.

-BY MR. FLAHERTY:

Well, would you agree with the characterization

that the metal. object you found was consistent

with a flattened spent bullet?

Yes.

and when you retrieved that, you and Detective
Torres, you took it ‘and you identified it as
evidence in this cése, right?

If was ——.it was turned in to the ballistics unit
relative to this case.

Right. And it was turned in to the ballistics
unit on April 3, 2000 by Detecfive Torres, .right?
I don’t know the date but it was turned in by
Detective Torres.

And it was placed under the same case number as

~other evidence in this case, right?

I believe it was.

And the purpose for submitting it to the
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ballistics unit at the Boston quice crime.lab is
obviously to be analyzed, right?

That is correct.

Do you reqall what time it was on March 31, 2000
that‘you’founa what’s described as a metal object
consigtent with a flattened spent bullet?.-Whét
time in the afternéon you found it?

I know that»earlier we said it was two fifty-five
when we went té that location so sometime between
two fifty-five and when I conducted'interviews of
Heather Coady and Mrs. Coady. So sometime
befween two and three o’clock —= three and‘four
o’clock, excuse me.

Was i1t raining at that time?

No, it was not.

When you were up in New Hampshire, did you have a
photogréph with you of a person namea Jeffrey
Fitzgerald?
No, I did not.
Did you inquire in your investigation of the name
of people up there, jeff?ef Fitzpatrick?

.MR. TOCHKA:. Objection, Your Honor, as
to wheh.

THE COURT: Put a time on it, please.
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BY MR. FLAHERTY:

Q

The same time that you were up there and you
spoke to'Megan.Gibney.
I'm sorry. .Would you repeat the question?
When you went up and you spoke with Megan Gibney,
did you —- |
Right.
Incidentally, she is a person that went to
Fryberg with Joleena, as far as you know?

MR. TOCHKA: Objectioni

THE COURT: If he knows, he may answer.

‘She was a classmate of Joleena'’s at Fryberg

Academy. Actually, we’re in Maine, just to
clarify.

_i’m sorry. And when you went up to see her, did
you speak with her about a ——- or did you inquire

on the-subject of a Jeffrey Fitzpatrick or
Fitzgerald?

I didn’'t specifically inquire; I inquired about
people that may have visited while she was —-—
while Joleena was a student at FrYberg.

And did you inquire specifically és to Jeffrey
Fitgpatrick?

I don’t believe I spécifically inquired. She‘
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said that he had been up there at some time

during the time that she was at Fryberg Academy.

I don’'t believe I specifically asked about him.

Did she also say that she came to Boston to visit
a Jeffrey Fitzpatrick?
MR. TOCHKA: Objection, Your Honor.

THE COURT: Sustained.

BY MR. FLAHERTY:

Q

Detective McLaughlin, when Mr. Anderson in Jul§
was charged, were you involved on the date that
he was taken?

I was involved in the interview of Mr. Anderson
on that date.

Was he taken from a work site in Dorchester,
Local 337 Dé you recall tﬁat?

I don’t remember where he was arrested.

You don’t remember the Venetian Restaurant,
wquing for Local 33, and he was taken off the
job site?

I had néthing to do_with ﬁhe actual arrest, sir.
I don’t recall that.

And theAfour photographs depicting the cones,

measurements, and what’s been described as being

a metal object consistent with a flattened
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bullet, each of those photographs was also
initialed by_You, Detective McLaughlin, right?
Yes, they are.
And each of fhdse photographé were dated 3/31/00,
right? |
Yes, they are.
And each of those photographs contains a
description of what it is you observed? -
Two of them just state 89 Faneuil and the other
two state -- have a description on them.
And it’s your testimony that prior to March 31 of
2000, you were not directea by anyoﬁe to go to
the rear of 89 Faneuil Stfeet priqr to going
there and’taking those photographs, right?
I specifically was not directed there.

MR. FLAHERTi: No further guestions,
Your Honor.

THE COURT: Mr. Tochka?

REDIRECT EXAMINATION

BY MR. TOCHKA:-

Detective McLaughlin, you_weré shown a Registry
of Motor Vehicles certificate, correct?

Yes, I was.
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0 va you have that with you? And‘the date that you
were shown and I’'m showing it to you now, the
date that you.were showp on Exhibit 30, there is
a reference.to é surcharge as a result of an.
accident; correct?

A There was a surchargeable accident on March -—-
according to this, March 22 of 2000.

Q And where that says March 22, do ybu have -any
information of-yéur own as to whether or #ot —-
who supplies that information.to the Registry as
to when an accident took place?

MR. FLAHERTY: Objection.
THE COURT: Rephrase the question, sir.

BY MR. TOCHKA:

Q Do you know, sir, who supplies that information
to the Registry as to when an accident —-— the day
an accident took place?

| MR. FLAHERTY: Objection.
THE COURT: Lay the basis for his
knowledgé, please.
MR. TOCHKA: I'm asking«him whether he
can ——
BY MR. TOCHKA:.

0 Sir, have you ever been involved in a car
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accident before?

Yes, i have.

Aad have ycu ever, as a result of being ihvolved
in a car accident, had to fill out a report?
Yes, I have.

And is that report then submitted to the motor
vehicle Registrations?

Yes. One is submitted to the Registry.

And the others are submitted to the insurance

-company, correct?

Insurance and the local police department.

And the basis fcr the information the Registry
has for the time of an accident and the date of
an accident is based upon when‘the person
reporting the accident submits that information,
correct?

Yes, it is.

And as a matte; cf fact, on this particular
occasion, you spoke‘to the defendant, Tanzerius
Anderson, and he admitted or he said that he had

driven his car on either the twenty—éixth or the

twenty-seventh, Sunday or Monday, into the

Faneuil developmeht, correct?

MR. FLAHERTY: Objection as to that
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THE COURT: Rephrase it so it’s not

leading, sir.

BY MR. TOCHKA:

Q

bid you.ésk the defendant whether or not he was
in the Faneuil developmeﬁt on Sunday or Monday,
the twénty—Sixth_or thé twentyeseventh,of_March?
Yes, I did.

And did he indicate whether he was or he was not?
He was in the development one of those two days.

And did he indicate how -— in your conversations

"with him, did he indicate how he got into the

development?

He stated he drove to that location with Jason
Robinson.

And in your conversations with the defendant and
on the taped statemenﬁ, did you ask him on April
3, thch would be, I believe, a Sunday, correct?
Whaﬁ he did on that Aprii 3?7 Did you ask him?
Yes.

Did he indicate what, if anything, he did
relative to his car on Apfil 37

I think he indicated that he atteﬁpted to gef a

rental car because he had had a car accident.

PN
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Six days after March 27 into the.28th, isn’'t that
correct?

Yes.

Sir, you were,aékéd questions about Ms. Gibney,
Megan Gibney. Do you recall those questions?
Yes, I do. |

And this incidgnt took place on March‘27 and 28
of the year 2000, correct?

Yes.

You interviewed Ms. Gibney when, Sir?

I don’t recéll the exact date but it was within
the_last thirty days.

So sometime within the last thirtf days of the
year 2002, correct?

Yes. |

And how many &ears is that between 2000 and 20027

Approximately two years.

" And you’ve described how she described to YOu her

memory of thaf particular season or the ;ike,
correct? |

Yes.

And how did‘she describe ‘to you her memory of
March, 2000 or strike that.

In the year 2000, how did she describe
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her memory to you in 2002 about what‘transpired?
She was up front when we first started to
interview her. Sheisaid that she did not have a
good recollection, that she was not sure if the
things she was telling us were completely
accurate as far as one incident to the other and
whether she had things exactly the way they
happened.
And you asked -- you heard Mr. Flaherty ask yoe
about, as a result of your interview with the
defendant, whether or not you ever interviewed
anybody as a result of that interview; correct?
Let me ask you another. Do you recall
the defense asking you whether or not you, as a
result of ——.you went to New Hampshire in o:der
to interview Megan —— what’s her last name?
Megan Gibney.
As a result of that conversation with Joleena
Tate, correct?
Right.

So you followed up as a result of a conversation,

correct?

Yes, I did.

Did yod follow up, as a result of the
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conversation with the defendant and interview
anybody when you interviewed him on April 4 of

the year 20007

A  Yes. That was the reason we interviewed Jonathan
Simms.
Q What was the reason you interviewed Mr. Simms?

A Because in Mr. Anderson’s statement he had stated

that he had spent quite a bit of time with Mr.
Simms and he also stated that he had gone to New
Hampshire with Mr. Simms. .

) And did yoﬁ ask Mr. Simms whether or not he was
with the defendant, just yes or no, whether or
not he was with the defendant during that March
27 into March 28?2

A Yes, I did.

0 Did you ask Mr. Simms whether or not he had gone
up to New Hampshire with the defendant as he told
you in the statement? Yes or.no.

MR. FLAHERTY: Objection, Your HonOr,
because it assumes a fact not in evidence.
THE CdﬁRT: The objection is overruled.

A Yes, I did. |

BY MR. TOCHKA:

Q Mr. Flaherty asked you whether or not you
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followed up in terms of interviewing anyone else
in the statement that Mr; Anderson gave.

Did he reference an inaividual by the
name of Erica Butler?
Yes, he did.z
As»a result of that interview that you had with
the defendant, did you interview a person by the
name of Erica Butler?
Yes, I did. ' .
Mr. Flaherty asked fou whether or not you
intefviewed the defendant or Jason Robinson’s
grandmother ahd you testified that you did not.
Correct?
That is correct.
And you‘were investigating an incident that, as
far as you understoéd, the homicide to have taken
place at what time bf day? Was-it in the day
time or was it.in the'nighf time?
It was in the night time.
And at that point in time were you aware that the
—— in your investigation‘approximately what time
was'it believed that the homicide had taken

place?

~Sometime after midnight on the twenty—eighth.
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Ahd the defendant, Tanzerius Anderson, told you
the latest he was in the development was what
time, sir?

I believe he said then —— he said eight £hirty
p.m.

Finally, si;, with respect to the photographs

- that Mr. Flaherty showed you that you took of the

area of 89 Faneuil Street, how many days after

the homicide did you go back to Faneuil —-- first

of all, did you ever go to Faneuil Street at the

time of the homicide during the initial
investigation?

No. I was not called Qut.

You went there howl%any days after the homicide,
sir?

Three days.

And during those three days, during thosé
seventy-two hqurs, was there a.—— was the scene
roped off for seventy-two hours?

No.

Would’it be the practice of the homicide unit to

‘rope off a scene for seventy-two hours on the

facts in this case?

No, not_usually}
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So when you'went back to that scene, is it fair
to say that individuals from that development and
outside of the development had the right bf way

to go into that hallway or to go into within that

crime scene?

MR. FLAHERTY: Objection, Your Honor.
THE COURT: .Rephrase the question,

please. .

BY MR. TOCHKA:

Q

Sir,»was there anytﬁing preventing ihdividuals
from that development,vin the Faneuil
develdpment; from goihg in back of 89 Faneuil
Street, to your knowledge, during those.three
days from the time of the incident to the time
that you went there?
No.
Was there anything preventing, if you know, any
individuals from outside of the development to éo
into the back of 89 from the time of the incident
to the time that you went back three days later?
MR. FLAHERfY:.APray,Ybur Honoi's
judgmeﬁt.
THE COURT: He méy answér the queStién.

v o

Nd, there was not.
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‘BY MR. TOCHKA:

In terms of the photographs that you took that
Mr. Flaherty has shown you, you said that some Of.
them appear to be blood spatter, correct?

Yes.

And can you tell from looking, from what you saw
at that scene whén you went there three days

later whether that is or is not blood?

.No, I could not.'

Can you tell, when you went there-three'days
later at what point in time that -- those items
on the wall or the doors or whatever was placed
there?

No.

Mr. Flaherty asked you whether or not a piece of

metal was consistent with ballistics evidence
that yoﬁ retrieved.
Are you a ballistician, sir?
Nd, I’m not.
Can you say to this juryiwhether or not what you
fetrieved wés_fired from a gun or not?
No; I cannot. |
Can you say to this jury, sir, when that piece bf

ballistics —- or did you refer to it as metallic
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evidence?
It was a flattened metal object, appeared to be.
possibly ballistics evidence.
Can'you tell this Jjury when that item was placed
or was put there or héw it ever got there?
No.
MR. TOCHKA: ©No further questions.
THE COURT: Anything more?
MR. DOOLIN: I just have two questions.
THE COURT: Only within the scope of
Mr.‘Tochka's redirect. |

MR. DOOLIN: Yes, Your Honor.

RECROSS EXAMINATION

BY MR. DOOLIN:

‘When did you ascertain the name of Megan Gibney?

I first reéeived Megan Gibney’s name back in,
sometime around the incident.' I made.a trip to
Néw Hampshire and_Mainé at that time.

Did you seek to interview Megan Gibnéy in the
year 2000 Wheﬁ these events were closer in

proximity?

- At that time we attempted a couple of locations

up in the Fryberg area, didn’t have any luck
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findiﬁg her and we were only up there for the
day.

Did you go back in 20017

No.

The Efice Butler that you talked about, you
interviewed her, is that right?

Yes, I did.

Did you seize some clothes from her?

Yes, I did.

And you also said that you went and you
interviewed Mr. Simms as a result of what Mr.
Anderson had said, is.that right?

Yes, sir.

And it’s fair to say that Mr. Simms was sitting
right there in the>waiting room ferbyou, wasn’t
he?

Yes, he was.

And on March 29 did you yourself go to that areabﬂ
at 89 Faneuil Street?
March 297

Yes, of 2000.

The day after the murder?
Yes. ‘

I don’t believe-—% I do not remember going to

[JV]9)




LASER BOND FORM A @ PENGAD ¢ 1-800-631-6989 » www.bengad.corn

10

11

12

13

14

15

16

17

18

191

20

21

22

23

24

Faneuil Street itself. I may have been in the
area of the Faneuil projects.
Do yéu recall going to.thdt area of 89 Faneuil on
March 307?
Yes.
And on March 30 did you go in and make
observations at that point in time?
I’'m sorry, sir.'_It was the thirtnyirst.
My point is, sir, on the tweﬁty—éighth, tﬁé
twenty-ninth and the thirtieth, that you did not
go into this area over here at 89 Faneuil, you,
yourself, is that right?
No, I did not.

‘MR. DOOLIN: I don’t have any further
gquestions, Your Honor.

THE COURT: Anything more, Mr.
Flaherty? |

MR. FLAHERT&: Very briefly, Your

Honor.

RECROSS EXAMINATION

BY MR. FLAHERTY:

I understand, Detective McLaughlin, that you are

not a ballistician, but you do have a service
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revolver, right?
I have —— it’s not a revolver but I have a
service weapon, yes.
And'yoﬁ>ve had training to fire it, right?
Yes, I have.
And you know what a spent bullet looks like?
There’s a lot of wvariation what 'a spent bullet
looks like but certainly I’ve seen it.

MR. FLAHERTY: Okay. -Nching further.

MR. TOCHKA: Nothing, Yéur Honor.

THE COURT: Thank you very much. You
may step down.

MR. TOCHKA: May I céll the‘next
witness, Your Honor?

- THE COURT: Yes, sir.

MR. TOCHKA:'_Jonathan Simms.

THE COURT: We will be with you
momentarily;

MR. TOCHKA: Your Honor, could we be
seen at side bar?

(Whereupon, the following discussion

occurred at side bar:)

MR. TOCHKA: I’m not sure where Mr.

Simms is. He was here twenty seconds ago.
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- THE COURT: See if he-is in the

cafeteria maybe.

MR. TOCHKA: I think they looked in the
cafetsria.

THE COURT: What do you‘want to do?

MR.sTOCHKA: I guess I can call the
next witness. I really wanted to call him in
relationship to. what wé had just tslked ébout
with Detective McLaughlin. It just seemed it

would fit. Can I just have one look in the back

of the caféteria?

THE COURT: Sure.

(Whereﬁpsn,vthe discussion at side bar
was concluded.)

THE COURT: Counsel?

(Whereupon, the following discussion
occurred at side bsr:)

THE COURT: What do you want to do?

MR. TOCHKA: If £he Court wants to
either recess at this.point~in time for lunch or
I would put}on anothef witness; I prefer to Call
ﬁim. | |

o THE COURT: Do you have any assurance .

that he will return?
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MR. TOCHKA: He should return. He waé
hefe yesterday all day. I'm surprised he’s not
here.

THE COURT: I will take the luncheon

recess at this time but if he is not here when we

return, you will have to proceed with another

witness.

MR. TOCHKA: Fine. Thank you.

(Whérédpon, thé discus;ion at siae'bar
was concluded.)

THE'COURT: Ladies and gentlemen,
apparently the next witness is not available and

so we are going to take the luncheon recess a

little early and we will pick up when we return.

" Please come‘back at guarter of two. Quarter of

two.- Thank ydu.

(Whereupon, the proceedings were
recessed at 12:31 o'cldck p.m., and reconvened at
1:55 o’clock p.m.)

THE COURT: Ladies and gentlemen,
welcome back. M;. Tochka, are wé ready to
continue, sir? |

MR. TOCHKA: Yes, Your Honor. The

Commonwealth would call Jonathan Simms.
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THE COURT: Thank you.
MR. TOCHKA: May I proceed?
THE COURT: Yes.

MR. TOCHKA: Thank you.

JONATHAN SIMMS,
called as a witness, being first duly sworn,
was examined and .testified as follows:

DIRECT EXAMINATION

BY MR. TOCHKA:

0 Sir, can you please tell ué your namé?'

A Jdnathan Simms.

0 Mr. Simms, would you please spell your last name?
A S—i-m-m-s.

0 How Old are you, sir?

A .I'm twenty-one.

Q What’é your'birth date?

A 8/26/80.

0 Do you know the defendant, Tanzerius Anderéon?

A . Yes, I do -

0 Aﬁd do you know the deféndant, Jason Robinson?

A 'Yes, I do.

0 :And can you describe your relationship with the

defendant, Tanzerius Anderson, currently?




LASERBONDFORMA @ PENGAD » 1-800-631-6889 - www.pengad.com

10

11

12

13

141

15
16
17
18

19

20

21

22

23

24

Like my brother. He’s like a brother to me.
Can you describe your relatioﬁship‘to qason-
Robinson?

Same thing.

They’re both like'brothérs to you?v

Yeah.

Aﬁd is thaf.the same relationship you had with

them back in the year 200072

Yup.

How lbng have you known the defendaﬂt, Jason
Robinson, for?

Maybe a good six years.

And how about the defendant, Tanzerius Anderson?
The same.

About six years?

Yeah.

And, sir, back in the year 2000 did, at some
pbint, you have an opportunity to bebquestioned
by the Boston Police?

Yeah.

And dé you rémember,ﬁhat day‘that was?

No. |

And if I would suggest ﬁo yqu sometime in thé

month of April of the year 2000, would that
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refresh your memory?

Yéah._ I believe it was sometime between March,
April.

And at thatlpoint in time when you were
questibned by thevpolide, you were questioned
where, Sir?

The headquartefs.

And you had been to the headquartefs with -who?

Tanzerius.

And let me ask you, sir, from the time of January

of 2000 to April, to about when you were

questioned by the police, at any point in time
during that‘period did you go to New Hampshire
with the defendant?

I believe so.

And when you séy you believe so, are you not
certain or did you go?

We had taken trips. When I was asked the
guestion, I believe I said, yes, we did. If
that’s what I.said, then that;s what I’'m standing
to now. |

Is your memofy today thét,_yes, you did go?
Yéah.

And when you went to New Hampshire, at whose
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suggestion did you go to New Hampshire?

I believe it was Tee’s because we were —— he was

~going down there to take care of something with

hiS'uﬁcle, éne.of his uncles.

And which uncle was it?

I*m‘not sure. 'I only know two of his.unclés,
Uncle Joe and-Uncle Frank.

And when you went Qith the defendant to New
Hampshire,-whose car did you go in?

MR. DOOLIN: Your Honor, I object.

BY MR. TOCHKA:

When you went with Tanzerius Andersoh, whose car
didiyou go in?

I'm not sﬁre.

Did you drive or‘did he drive?

He qut likely drove. I didn’t have a license at
the time.

And back thén did you know what type of car he
drove?

I’'m not sure if he was driving, he had had his

‘car then yet because he’s had two cars since I’'ve

known him.
But I’'m asking you, back then do you know what

type of car he drove when you went to New
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Hampshife that time?

No.

As a matter of fact, you had_gone with him to
pick up —-- to;purchase a car, didn’t you? In-
January of the year 200072

I believe it was 2Q06, if it was -—- yeah, I think
so.

And you had gone with the defendant, Tanzerius
Anderson, to Brockton, is that true?

Yup.

What type of car did he purchase back in January
of 20007

Mazda 626.

And that Mazda 626; was that the same car that he
owned at the time you Qent up to New Hampshire

with him?

. I’'m not sure.

Well, did he purchase another car that you’re
aware of after that?

No. Whét car we went down to New Hampshire, I'm
not sure.

i’m asking —- you saia that he had more than one
cars Did he purchase another car?

No. ' He only had the Mazda 626.
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That’s the

Yup.

. Well, when

went to go

To see one

And did he

only car that you know that he had?

you went to New Hampshire, you said he

for what reason?:
of his uncles.

tell you why he wanted to go see one

of his uncles?

Yeah. I believe_at the time he wasn’t working.

or, you know, and- he was trying to get some work

with one of his uncles up there. :They owned a

lobster company or something like that.

So your memory is he went there to get some work?

Correct.

Where did you go with the defendant driving the

- car?

Um,-ifm not too sure on the whole details of

where we went.

Have you ever been to Manchester, New Hampshire,

with the defendant?

I wouldn’t be able to tell you if it was

Manchester or —-

Or what, =sir?

Or any other place in New Hampshire because I'm

ndt too familiar with New Hampshire.-
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When you wént to see his —— the purpose was to
see his uncle, you said?

Yeah;_

Did yoﬁ see his uncle?

I don't believe So.

Well, when you say‘you donft believe so —-—
Um—hum.

ﬁoes-that mean'thét you don’t have a,memory.as_td
whether or not —— |

Yeah; My memofy is a little hazy as to what
happened when we went down there.

And how many times have you gone to New Hampshire
with the defendant?

Just that time.

Was that in the day time or the night time?

. I'm not sure.

Was it in fhe weekday or weekehd?

I'm not sure.

And yoﬁ were questioned about this back in April
of the year 2000, correct?

Yeah.

And was your memory fresher then?

- Should have been.

And when you went to New Hampshire, your memory
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is, you’re not sure whether or not you saw the

defendant’s uncle, correct?

Correct.

Let me show you this report and ask if this

‘refreshes your memory. You can read that to

yourself and look up when ydufve finished.
Does that refresh your memory?
Notvtoo much because a'iot on there doesn’t.make
sense to me anyway.'
A lot of what?
A lot of what it says on there.
What you just read?
Yeah. |
Do you recall testifying before the grand jury in
this case, sir?
Yes.
Do you recall the way thatlyou were questioned
before the grand jury?
No.
Do you recall being asked the question in the
grand. jury as to whether or not you had seen the
deﬁeﬁdant’s Uncle Frank?.
Yes.

Do you recall what your answer was?
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I believe I said I was unsure.

- 8ir, look at that. Look at the first pagé there.

Um—hum .
And the second page, the page with your name. 1Is

that your name, sir?

Yup.

And you, having’looked at that, does that refrésh
your memory as‘tp when yountestified befo:e'the
gfand'jury? -
I know I —— there’s a date on there --
Was'it in July of the year 20007
i don’t know. Whétever date you got down there
is whatever I know about.
On page fourteen, sir, read that question and
read that answer to yourself. |

Does thaf réfresh your memory as to
whether or not you saw the defendant’s uncle when
ydu went up there? |
I still‘don’t know whether we saw him or not when
we went up there.
Do you remember, sir, when you went up thefe,
whether.or not you stayed_ih a hotel room?
I'm not too sure of that either5

It’s only one time you’ve gone up with the

Y
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defendant, correct, to New Hampshire?
Yeah.
Page(twenty. Sir, look at page twenty, page
twenty there, read that to yourself, tovline
sixteen. .

Does tﬁat refresh your memory?
Itfs.what's.on the paper.
I'm asking you, does that refresh your memory,
sir?
As to what?
As to the question I asked you, whether or not
you —-—
Can you repeat the question?
I will. Whether'or not yoﬁ stayed at a hotel
with the defendant.
I still don’t know whether we stayed in a hotel
br not.
Sir, you teétifiéd before the grand jury? You
testified under oath, didn’t you, sir?
Yes. |

And you were asked a questionf When YOu

returned, did you come back home? Do you

remember that question?

When you returned from New Hampshire,
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. did you come back home? Do you. remember what

your answer was?

No.

Do you remember answering, yeah?
'‘MR. DOOLIN: I bbject.

THE COURT: Overruled.

BY MR. TOCHKA:

Q

Do you remember being asked the next question:
bDid you stop in any hotel rooms? Remember.the
answer was no?

No, I don’'t remember if I stayed, yes or no.

Do you remember you were asked then: And you’re

certain of that? And you saidvyeah?

No, I don’t remember that either.

Do you remember that —- so do you remember being
asked a question: So after going to New
Hampshire, at no time did you.ever Stay in any

hotel room up in New Hampshire? And your answer

was‘no?

Remember thaf question and that answer?
No. I remember the question but I don’t remember
the answer I gave. I don’t think I‘gave you guys

an exact answer.

And when you were in the grand jury,_sir, was
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either of these defendants in that grand jury
when you were testifying?

A No.

0 And wheﬁ you were'in the grand jury, was thére a
lady that was taking down what you were saying?
A stenographer similar to a stenographer who'’s

here today?

A I’'m-not sure of the procedure.
0 And, sir, do you recall giving a statement to
Detective McLaughlin when —— you were questioned

on April 4, correct? At the homicide unit?

-\ At the homicide unit. 1I’m not sure what the date
was.

Q But you were questioned, correct, sir?

A " Yeah. |

Q And do-you fecall saying at that time —-

MR. DOOLIN: I object, Your Honér.
THE COURT: Let me see counsel.
(Whereupon, a discussion occurred off
thé record at side bar.i
BY MR. TOCHKA:
0 Aﬁd, sir, you testified in the grand jury
sometime after you spoke to the detectives in

this case, correct?
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Yeah.
And when you.spoke to the detectives, they asked
you_duestions about you going to —-— whether or
not you went tb ﬁew Hampshire with the defendant,
Tanzerius Anderson, cqrreqt?
I believe so, yes.
Arid you told the detectives.that you had driven
home and thét you had not stayed in a hotel with
the defendant, Tanzerius Anaerson?

Didn’t you tell that to the detectives?
Like I said, I do not remembér sayiné that,
giving them that certain, specific answer.
And, sir, you were asked the qﬁestion in the
grand jury, page fourteen —— is it fair to say in

the grand jury, relative to whether or not you

.met with the defendant’s uncle in New Hampshire,

you were aéked the question: Had you had a
conversation with Tanzerius —-- I’'m SOrry.

You wefe asked a question: Did you see
the uncle? And you;answered:' Yeah, we tried.

4NO, weé didn’t see the uncle. We tried to see if

we could see him but I don’t remember what

- happened, but we never ended up meeting with him,

Do you recall saying that to the
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detectives ~— .I’'m sorry. Do you recall saying
that to the grand jury?

Yeah, somé of it sounds familiar to me.

No, sir. I'm asking you ——

Well, I can’'t tell you exact, if those were
everything I éaid, but if that’s what you guys
have on paper; then I’11 go with that.

Sir, do you recall being asked the question: Did.
you see his ﬁncle? And your answef was: Yeah,
we tried. ©No, we didn’t see the uncle. We tried
to see if we could see him but I don’t remember
what happened, but we never ended up meeting up
with him.

Do you remember that? You were asked
that quéstion and that’s the answer you gave,
correct?

Yeah.
And do you remember being asked —-- questioned
earlier on April 4 on the same issue as tb
Whether or not_you’sw the defendant’s uncle in
New Hampshire?

| You were questioﬁed by'the.deteétives,
correct?

Yeah.

124




LASER BOND FORMA @  PENGAD » 1-800-631-6989 » www,pangad.com

10

11

12

13

14

15

16

17

18

19]

20

21

22

23

24

And do you remember in your statement to the

detectives, you stated that, sometime within the

past'twp months, that you went to New Hampshire
with Tee, looking for his cousin?

‘MR. DOOLIN: Your Honor, I object.

BY MR. . TOCHKA:

Q

A

Did you say that ‘to the detectives, sir?
MR. DOOLIN: I object.
THE COURT: Overruled.

I don’t believe so.

BY MR. TOCHKA:

Q

Did you say to the detectives that you stated
that they couldn’t find the cousin but that you
found his Uncle Frank? Did you say that to the
detectives? |

I don’t know anything about a cousin, going to
See a cousin in New Hampshire.

Sir, I asked you, did-you say to the detectives
that you couldn’t find the cousin but you fouﬁd
his Uncle Frank?

I don'f remember saYing-anything of a cousin. I
remember something of the uncle bﬁt nothing of
any cousin.

Do you remember saying to the detectives that yoh

TZ5
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found his Uncle Frank in New Hampshire?

No, I don’t remember saying that either.

- Do you remember saying to the detectives that you

hung arbund‘wifh him,.meaning Frank, for a couple
of hours and then you went home to BostOn?'

No, I don’t fémembef saying that either.
And,_éir, you were asked where you were the week
—— when you were questioned on April 4, you were
asked where you were during the previous week,
correct?

I guess so.

And ybu were asked whether or not you were with
the defendant at any time during the night time,
correct?

Yes.

And dQ you recall what your answer was?

Um, not exactly.

Sir, read that to youréelf and see if that
refreshes your memory. Does that refresh your
memory?

Yeah.

And having read that, and haying béen refreshed
by your memory, what is your memory when asked on

April 4 whether or not you had been with the
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defendant on Monday, March 2772 .

We used to hané éut all the time so I probably
said.that we did hang out that day.

Then you saﬁd —— and so your answer on April 4
was that you probably hung out with the

defendant?

- I believe so.

And that’s because you usually hang ocut with the
defendant at night, correct?

No, because if that’s what I said at the time,‘

then that’s what I remembered then, that’s what

it was.

Well, this.was April 4. Your memory was fresher
then than it is today, right?

Yeah. 1If you’re looking at two weeks back from
April 4 or a week, whatever it was.

Were you working back then, sir?

I'm not sure.

When you were questioned by the police on April
4, you.don’t recall whether you were working?
No, I don’t.

And it’s fair to say,‘sir,_that'you told thé
detectives that you did not have én exact

recollection of whether or not you hung'around
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with tﬁe defendant at ten thirty or eleven
o’clock on Monday, the twenty-seventh?
Yeah. . I believe I toid them we did hang out but
I wasﬁ’t certain at the time.
So your memory is now that you told them —— well,
let me ask you. 1Is your memory, having looked at
this statement, that.you probably hung out with
him?-

Or is yOuf memory now that you did hang
out with him on Monday?

If my statement says I hung out with him, then I

hung out with him. -

I'm asking you,-sir, whether or not you said
that, looking at that report, that —-- you
refreshed your memory, correct?’ Whatvis your
memofy:as to. ——

My memory is that, if I said that I hung out with

him on that date, I was with him that day.

Is that what it says in the report? That you
were with him on that da&? You said, having
looked at that -— I would ask you to look at that
again and see if that-réfreShes your memory, wﬁat
it says.

It says, yeahy'most likely we met, right.
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Read the next line, sir.

I'm not sure ébout that part either.

So the part where it says, most likely --

Um—hum.

You remember that, but the~part'where it says ——
MR. FLAHERTY: Objection.

THE_COURT: The objection is sustained.

BY MR. TOCHKA:

Q

It’s fair to say, sir, that you stated £6 the
police that, althouéh you didn’t have an exact
recollection, you uéually’would hang out at‘about
eleven thfrty —— ten thirty orjeleven p.m.?

I'm not sure of the time.

Sir, it’s fair to say that you stated to the
police that, although you didn’t have an exact
recollection, usually you would hang out around
about ten thirty or eleven p.m. with the
defendant, Tanze;ius Anderson?

We,‘sbmetimes we hang out all day so the time was
not specific.

And it’s fair to say, on April 4 of the year

2000, when YOu gavé that statement to theé Boston

Police detectives, your memory was fresher,

correct, than it is today?
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A

I wouldn’t say that but as to what you have on
the'papér, then go with that, but as I said, we
hang dut,all day so I’'m not sure of what the time
was. |
When you gave that statemént to the Boston
Police, Detective McLaughlin, on April 4, that
was approximately seven days after March 27,
correct?
I guess so.

MR. TOCHKA: No further questions.

MR. DOOLIN: No questions, Your Honor.

THE COURT: Mr. Flaherty?

CROSS EXAMINATION

BY MR. FLAHERTY:

Q

When —-- you were interviewed on April 4 with
Detective Traylor and Detective McLaughlin,
right?

I believe so.

Was there a tape recorder in the.foom?

I beiieve'sd.: |

pDid ﬁhey'ﬁape what you said? Did they record
what you said?

I believe so.
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There is a police report that you have been
shown, right?

I juSt saw a brief statemeht of some of the
things I had said.

You had been to New Hampshire in the past with
Mr. Anderson?

Yes.

Have you been other places with>Mr. Anderson?
Yes. ’

Have you ever stayed overnight anywhere with Mr.

Anderson?

Yes.

‘And have you ever stayed in hotel rooms with Mr.

Anderson?

Yes.

And to the best of your iecollection today here,
as you're testifying, how often in your
friendship with Mr. Anderson had you done that,
if you have any idea?

At least a few times.

And when did you first meet him?

Back in like ’95.
And what were the circumstances of you meeting

Mr. Anderson?
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We went to a summer program supported by

Northeastern to get a scholarship for

Northeastern.

And would you describe what the summer program

is?

It’s célled Balfor Academy. It’s a‘six—year
program. You go through it, you take colledge
cdurses,’classes, énd it prepares you for collége
and once COmpletiﬁg the six—-year program, if you
maintain, I think, a C average, that you get a
one-year scholafship.
Did you get a sqholafship to Northeastern?
Yeah. |
Did Mr. Anderson get a scholarship?
Yeah. |

MR. FLAHERTY: No further gquestions,

sir.

REDIRECT EXAMINATION

BY MR. TOCHKA:

Q

Sir, the only time that you went up with the
defendant to New Hampshire in the year 2000 was
how many times?

I've only been to New Hampshire with Tanzerius
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once.
And on that one time did you ever stay at a hotel
rdom'with him?

Like T éaid, I’m‘not'sure if we stayed at a hotel
room.

And you testified iﬁ the grand jury under oath

that you did not stay at a hotel room, correct?

+I do not remember saying that, nof

Andfyou gave a statemenf to the detectives where
you told them that you did not stay at a hotel
room with the defendant, Tanzerius Anderson?

I do not remember Saying no either on that one.

MR. TOCHKA: Your Honor, may I be heard
at side bar-? | |

(Whereupon, the following discussion
occurred at side bar:)

MR. TOCHKA: At this poinf in time I
wbld move to introduce the grand jury minutes
where he states that he did not stay at a hotel
and he is repeatedly'aéked,the question. I think
it’s page twenty.

THE COURT: ‘Any response?

MR. FLAHERTY: Your Hono.r, I think his

teStimony, he’s now presently saying he has no
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at the grand jury.

memory of what took place at the grand jury. I

think that’s different from denying his statement

THE COURT: Respecthlly, though, we
are confusing several different evidentiary -
protocols. The grand jury minutes can be
introduced as_substantive evidenceior refreshing
the .witness’s meﬁory if his recollection isb
different. Reffeshing his recollection is
different from impeaching the wi£ness’s
testimony. Grand jury testimOny.can be used to
refresh, can be used to impeach, it caﬁ.also be
introduced as substantive evidence. The fact
that Mr. Tochka haé tried to use all three
protocols with respect to this witneés does not
preVent him from introducing it as substanfive'
evidence unless somebody can bring some éuthority
té my attention on that.

MR. FLAHERTY: Your Honor, I would
submit that he has attempted to refresh his
recollectidh with it. He’s attempted to.impeach
him with_it, and now he’$ attempﬁing to use it.as
a prior inconsistent statemeht. It can’t come in

substantively as a prior inconsistent statement
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because it’s not subject to the right of

confrontation.

THE COURT: Commonwealth versus Daye —-

MR. FLAHERTY: I’'ve read Daye and I.
poipt, Your anor, your attention directly to
Daye. 1In Daye, the witness in that case at trial
specificall? refused to testify in accordance»
with the way he testified at the grand jury. In
féct, in Daye, that witness testified at trial
that he did denied his grand jury testimony and
said, no, I never identified him and.I don’t know
that'person, I don’t know Dennis Daye. In this
case, Your Honor, this witness is saying, I
remember being at the grand jury, I remember

testifying, I’11 go with what you have down on

‘paper, I can’t remember exactly what my words

were, and ﬁy memory is not exact as to that.
It’s a different,situatign than Daye..

THE COURT: Well, I will be happy to
review Daye but the three points I made earlier,
grand jury can be used any one of threé ways.

I'11 take a look at Daye to see if the questions

- this witness —-- the way the witness has been

examined allows him to introduce it as
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substantive evidencé. If you want to argue
ahythinj tomorrow on that, you may . Is there:
anything else?

MR; TOCHKA: Other than that I wanted
to read the grand jury miﬁutes to the jury.

THE COURT: I’'m not going to do that
until 1T re—read Daye. Do you have it here?

MR. DOOLIN: I have it.

'THE COURT: Okay. Mr. Flaherty, as I
understand your point, it is this, that before
grand jury testimony can be used as substantive
or probative, it must first be established that
the testimony given to the grand jury was
inconsistent with trial testimony, and it is your
contention, if I understand your argument, that
that has not been the testimbny of this witness,
that he has not given inconsistent trial
testimony?

MR. FLAHERTY: Well, my —-—

THE COURT: " Is that right, si:? The
first point of your argument, the grand jury
'testimoﬁyvshould not be admitted substantively
because it is not subject to the right ofvcrosé

examination and. confrontation.
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MR. FLAHERTY: I understand the holding
in Daye and my point»with regard to Daye is the
circﬁmstances of Daye, the facts in_Daye are
distinct frbmvﬁhis because in Daye, and I woﬁld
submit  that Daye is a very limited; nNarrow
rationale, and that in Daye there was an
identifying wi£ness who failed —-— ﬁot only failed
but denied his identification at trial df-the
defendant. The facts of this case are di}ferent.
Tﬁis witness is séying that he does not recall
the exact words that he used at the grand jury,
and I would suggest that that is very different
from Daye.

V_MR. DOOLIN: I would just second my
brother, Judge. Mr. Simms has a lack of
recollection as opposed to a denial.

THE COURT: Let’s just deal with this.
I think that’s a fair.point, Mr. Tochka, thaf,'
based on the questions you asked him, he did not
recall. It has not been established for purposes
of introduction for substantive evidénce of-for
any probative value. I will mark them for.
identificatidn.

MR. TOCHKA: Can I explain to the
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Court, Daye talks about that the witness just
can’t stand up and say, I don’t remember and
claim a lack of memory and then the statement
does not come in. |

THE COURT: My observation has to do
with the form of your questions which is what I
was trying to make some observations about
earlier. You posed him queétions, do you recall
giving this testimony. .The issue is not whether
he recalls having given the grand jury testimony,
his memory on that --

MR. TOCHKA: Then I changed it. First,
whether or not it refreshed his memory, it
doesn’t refresh his memory, then I said you said
before the grénd jury, and hevsaid»no, or I don’t
remembei.

THE COURT: I would have to go back
through the tranécript and I will review the
exact questions.

MR. TOCHKA: I will ask him the
question again. |

THE COURT: You can go through more
examination if you want or'you can mark it for ID

and I will review the transcript, make a ruling
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on my review of the transcript;
MR. TOCHKA: I'm going to ask him the
question again.
(Whereupon,.the discussion at side bar
was concluded.)
BY MR. TOCHKA:
0 Sif, let me ask you that gquestion égain. You
testified before the Suffolk County grand -jury,

correct?

A Correct.

Q You testified under oath, correct?

A Correct.

Q You testified before the Suffolk County grand -

jury sometime in July of the year'2000, correct?

A Correct.

0 And you were asked the questién before the
Suffolk County grénd jury: When yoﬁ.turned
around, did you come back home? And your answer
‘'was yeah, correct?

A I'm not sure of the resbonse.

Q You were asked the questioﬁ: bid yoﬁ stop in'any
Vhbtel roomé? And you-answered‘no?

.\ I'@anot sure of that response either.

0 And you were asked the question: And you’re
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certain of that? And you answered yeah?
I'm still not certain of that either.
And you were asked the question: After going to
New Hémpshire, at no time did you ever stay in
any hotel room up in New Hampshire? And you
answered no, correct?
I'm not certain of that either.
And then you were asked on the next question: At
no time have yoﬁ ever stayed in any hqtél rooms
with Tanzerius? And your answer was no, not that
I can remember, no.

Do you remember that question and
answer?
I remember the question. I’m not sure if I said
no but I remember saying something like I don’t
know or I don’t remember.
Do you remember being asked the next question:
When youvsay, no£ that YOu can femember, is there
a time that you think that you stayed in-a hotel
room with Tanzerius? Ana your answer was:
Nothing I can think of. Correct?
I'm not sure of that regpanse'either.

MR. TOCHKA: YourvHonor, I renew my

motion.
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THE COURT: Anything more, counsel?

MR. TOCHKA: No.

THE COURT: 1I’'1ll see you briefly at
side bar. | |

(Whereupon, the following discussion
occurred at side bar:)

THE COURT: My attention was drawn to a
footnote in Daye whichvsayé that the witness must
recall the uﬁderlfing event to which a prior
statement refers. The witness need not recall
making the statement provided there ié evidence,
such asva.gfand jury‘transcript, which we have
here, that the statemeﬁt was made. We leave open
the question whether, when the circumstances at

trial indicate that the witness is falsifying a

lack of memory, a judge may admit the statement

as inconsiétent_with the claim of,lack of memory.
So Daye says when a witnegg_at trial
has no recollection of the events to which the
statement.relates, the requirement of an
opportunity for meaningful cros; examination is

not met. So I’'m not going to admit it at this

~time, allow you to read it to the jury. You may

mark it for identification and I will give

A
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further consideration to it and if I rule it’s
admissible as probative evidence during the rest
of your case, I will reconéider my ruling.

Anything mdre on this? I will order a
transcript of this because I do think that it is
unclear on various of these issues as to whether
or not he is' confessing he has a lack of memory
about the events, not just whether he has a lack
of memory'about what he said at tﬁé grand jury,
but whethef he has a lack of memory about what
happened back in March, 2000, and I think I need
to carefully review the transcrip£ to make.those
decisions. Anything more in terms of the
examination?

'MR. FLAHERTY: No, Your Honor.

MR. TOCHKA: The next witness I

intended to call was Detective Paul McLaughlin,

to recall Detective Paul McLaughlin in terms of,

to impeach this witness as to the statement he
made to him. |

THE COURT: I think you’re entitled to
do that, sir.

(Whereupon, the discussion at side bar

was concluded. )-
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MR. TOCHKA: Your Honor, at this point
in time the Commonwealth would move tq have
markéd for identification purposes the grand jury
minutes of_Jonathan Simms ..

(Exhibit L, being grand jury minutes,

"as described above, was produced and marked for

identification.)

MR. TOCHKA: I have no further

questions.

THE COURT: Thank you. You may step

down, Mr. Simms.

MR. TOCHKA: The Commonwealth would

recall Detective Paul McLaughlin.

PAUL MCLAUGHLIN,

recalled as a witness, having been previously
duly sworn, was examined and testified as

follows:

DIRECT EXAMINATION

BY MR. TOCHKA:

Q

Detective McLaughlin, let me ask you about —--— you
testified that you interviewed the witness,.
Jonathan Simms, correct?

Yes, I did.
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Did you tape record his interview?:
No, I didn’t.
And when you ipterviewed Mr. Simms —-- and, by the
way, do you tape record all the intérvie&s that
you conduct?.
Nq.
And did you write a report in connection with
your iﬁterviéw of Mr. Simms?
Yes? I did.
And I show you this two-page report and ask you,
is this the report?
Yes, it is.

MR. TOCHKA: Your Honor,'I ask it be
marked for identification purpoSes.

(Exhibit M, being a document, as
described above; was produced and marked for

identification.)

BY MR. TOCHKA:

Who was present for the interview with Mr. Simms?

Detective Traylor.

" Did you inquire of Mr. Simms as to whether or not

‘he had been to New Hampshire with the defendant,

Tanzerius Anderson?

Yes, I had.

144




LASER BOND FORM A @ PENGAD » 1-800-631-6989 » www.pengad.com

10

11

12

13

14)

15

16

17

18

19

20

21

221

23

24

What did he tell yoﬁ?’

MR. DOOLIN: Obijection.

MR. FLAHERTY: Objection.

THE COURT: Overruled.
He stated that sometime in the prior two months
of that date he had gone to New Hampshire with
Mr. Aﬁdersonf He - stated that they had gone there
looking for Tanzerius’s cousin and-that they
couldn’t find ﬁhé cousin but they did end up
seeing his Uncle Frank. He stated that they
stayed»with Uncle Frank for a couple of hours,
hung out, and then drove back to Bostdn. I asked
him specifically if they stayed in a hotel that
night. He stated that they did not. He was sure
that they had driven hoﬁe and they had not stayed

in a hotel.

BY MR. TOCHKA:

Q

Did you ask Mr. Simms whether or not he recalled
the events of Monday, March 27, fhat evening?
Yes, I did.
And what did he tell you?
MR. ELAHERTYE I object.
wr THE COURT: The ijectién is overruled.

He stated that that was his day off and that he
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most likely had been with Tee at some time on
that day. He stated that he didn’t have an exact
recollection but that‘usually when he hung out
with Tee,.he’d‘hang out until about ten thirty or

eleven o’clock at night.

BY MR. TOCHKA:

Q

And you intefviewed him on what day of the week,
sir?

I believe that Qas a Tuesday.

And the Monday that you were talk;ng to him'about

was Monday, March 27, which was one week prior to

‘that?

That is correct.

MR. TOCHKA: No further gquestions.

MR.-DOOLIN: I.don't have any questions
for Detective McLaughlin.

THE COURT: Let me see counsel, please.

MR. FLAHERTY: Your Honor, may I
inquire? |

THE COURT: Yés, you may. That’s why'I
need‘to seevyou fifst at side bar. ”

4'(Whereu§on,vfhé following discussion

occurred at side bar:)

THE COURT: Daye requires you to have a
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voir dire.

‘MR. TOCHKA: I had no idea what the
witness was gbing to say.

TﬁE COURT: I just wanted to alert you
in case you’re going to do.that. If you were
going to recall Mr. Simms, we need to do a voir
dire.

MR. bOOLIN: May I Jjust be heard
respectfully on beteCfive McLaughlin’s testimony
and our objections? Simms has been called to the
stand, I suggest, just with the pﬁre.purpose of
trying to héve him impeached with prior
statements. |

THE COURT: You Qan put.all this on the
record. I'm going to take a recess after this
witness and Mr. Flaherty’s cross exémination.

(Whereupon, the discussion at side bar

was concluded.)

CROSS EXAMINATION

BY MR. FLAHERTY:

Detective McLaughlin, when you spoke with
Jonathan Simms, did you ask him how many times he

‘had been to New Hampshire with Mr. Anderson?

YR
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A

I believe I asked him if he had ever been to New

Hampshire.

Did you ask him how many times he had been to New

Hampshire?

I don’'t recall if I asked that specifically.

MR.

Your Honor

-THE

Peter Harr

MR
THE
THE
THE
MR.
is.

THE

. MR.

minutes or

o’clock.

SO.

THE

FLAHERTY: Okay. Nothing further,

COURT:
TOCHKA :
COURT:
WITNESS
COURT:

TOCHKA :

COURT:

TOCHKA:

COURT:

Anything more, Mr. Tochka?
Nothing further.

Thank you.

: Thank you, Your Honor .
Your next witness?

It would be Mr. Harris,

How long, sir?

I'd say approximately two

Okay. We’ll go until three

PETER -HARRIS,
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called as a witness, being first duly stfn,

was examined and testified as follows:

DIRECT EXAMINATION

BY MR. TOCHKA:

- Q qud afternoon, sir. .Please tell us your name.
A Peter Harris.
Q And; Mr. Harris, do you work?
A. Yes.
Q0  Where do you work? >
A Rent-all of»Bostén.

THE COURT: Keep your voice up, please,
sir. Speak directly into the mike. It would
help a lot.

BY MR. TOCHKA:
0  And, Mr. Harris,‘where is Rent-All of Bostén?
A 1162 Adams Street,_Boston;

THE COURT: Sir, I’'m going to ask you

again.to keep your voice up, pleasé.

BY MR. TOCHKA:

0 'Sir,vwhat kind of business is Rent-Aall of Boston?
A We are a rental business.

0 What dovau rent?

A Construction equipment.

o] And are-you part owner of that busineSs?
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Yes, I am.

And who are you part owner with?

Several fémilf members.

And do you know the defendant, Tanzerius
Anderson? |

Yes, I do.

And how-do you khow him?

As an employee.

And do you know when he started working for you?
In December of 799.

And how long did he —- do you know if he worked
in January of 20007

Yes, he did.

And can you tell us whether or not he worked in
February of 20007

Yes, he did.

Can you tell us whether he worked in March of
20007

Yes, he did.

And when was the last time that he worked for

.your business? When was the last day-—- strike 
that.
Let me ask you thisf In terms of how
an employee -— what are the hours of —- what were
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the houfs of Mr. Anderson back then, back in-
December to March?

Seveﬁ thirty to five o’clock p.m.

And how was Mr. Anderson required to check in?
He would punch in on the computer using a code
thaf would be.just'for his name as an individual.
So it wasla time clock?

Yeé, computerized time clbck.
And do you have the records with you relative to
Mr. Anderson’s punching'in during the months of
December, January, February and March?

Yes, I do.

And those particular records, sir, who is
résponsible for keeping those recofds?

I am.

And are those records kept in the normal course
of business?

Yes, they are.

And can you tell us the information that’s
contained in those pérticular records?

:Is that information obtained at about

- the time of the information that’s in it, the

making of that information?

Yes. It’s time stamped as to the actual time
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that the person enters into the computer system.

And it’s the regular practice of your business-to

keep those records?

Yes, it is.

Do you have those records with you today?
Yes, I do.
May I see those, please? Can you take out the
actual records, sir?
(CompIying.)

MR. TOCHKA: I’d move £o introduce
these records into evidence.

MR. DOOLIN: I don’t have any
objection.

MR. FLAHERTY: No objection, Your
Honor.

THE COURT: Thank you.

(Exhibit No. 34, being records, as
described abové, were marked ahd admitted into

evidence.)

BY MR. TOCHKA:

Q

Sir, what'’s been marked as Exhibit 34, do those

records indicate the time of December of 1999

when the defendant checked into work?

Yes.
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Do they indicate the times when he checked out of
work?

Yes.

Aﬁd do they also indicate the times that he
checked in and -out for lunch breaks?

Yes.

Do they indicate the same as for January,

February and March. of the year 2000?

Yes.

Sir, I'm going to show ydu this.‘ Let me show you
this diagram and ésk, have you seen fhis before?
Yes, I have;

And have you had an opportunity to examine this
in the past?

Yes, I have.

'And do these charts and the months that are on

these charﬁs accurately reflect the dates, the
times that the defendant worked fOr_QOu during
the months of December, January, February and

March? |

Yés,'they do.

Do they accurately reflect the times that he

- began work?

Yes.
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And the times that he left work?

Yes, it does.

And these are based upon the rgcords tﬁat you
have that have been marked as Exhibit 34,
correct?

Thét is correqt.

MR. TOCHKA: Your Honor, the
Commonwealth would move to introduce this exhibit
into evideﬁce.

MR. DOOLIN: I have no objection.

MR. FLAHERTY: ©No objection, Your
Honor. |

THE COURT: It shall be marked.

(Exhibit No. 35, being a chart, as
described above, was marked and admitted into

evidence.)

BY MR. TOCHKA:

Q .

Sir, I'm going tb ask you,,lookiﬁg at this, sir,
can you tell us for the month_of December, what'’s
the latest that the defendant arrived at’ your
work? - |

SevenAtwenty—one in the,morning.»

For the anth of January, what’s the lateét'the

defendant arrived to work?
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Seven twenty-two.

And the month of February, what was the latest
that he arrived to work?

Seven twenty—tﬁo.also.

And the month of March, what was the latest that
he arrived to work?

Eight fifty-four.

And eigh£ fifty-four was what day,'sir?_
March 28.

And that was on Tuesday, is that correct, sir?
That’s correct. |
He’s supposed to be at work at what time, sir?
By seven thirty. .

The following day, sir, on Wednésday, was he
résponsible for working a full day on that day?
Yes, he was. |

Did he work a fuil day, sir, on that day?

No, he did not?

What time did he leave, check out on that day,
sir? |

Two fifty+nine in the afternoon.

The following day was Thursday, sir? Do you

~know, based upon your records, whether or not he

worked on Thursday?
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No, he did not work on Thursday.

Was thaf his day off?

No, it wasn’t.

Do you remehbér whét his day off was?
I don’t recall.what his day off waé scheduled for
that week.

Did he work on Thursday, sir?

No, he did not.

Did he work on Friday?

No, he did not.

Did he work on Saturday?

No, he did not.

After that Wednesday in the afternoon, did you

ever see the defendant again?

No, I didn’t.
So from that Wednesday in the afternoon until

today, that’s the first time you’ve seen him,

- correct?

That’s correct.

Did he ever give you any reason as to why he was
leaving Wednesday afternoon?

Not that I recall.

Did he ever show back up in —-- back to your work?

No, he did not.
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Sir, based upon the records, did the defendant
receive —— —what hours —- how many hours a week
did he work?

Probably abdut'an average of about forty-five
hours, anywhere from forty to forty-five.

And on this last week that you saw thé defendant
in which he worked oﬁ that Monday, is that.fair
to say on the Fwenty—sixth?

Correct.

He worked on thevtwenty—seventh, came in late but
he worked until five, correct?

I think the twenty—-eighth he came in late.

‘Right. He came in late but he worked until what

time? What time did he come in on the twenty-—
éighth and what'time did he end work?

He came in at eight fifty—foﬁr on the twenty-
eighth, left at five oh one.

And the next day,‘sir, what time did he come in?
Seven nineteen in the morning.

What time did he leave?

Two fifty-nine p.m.

That last week, sir, can you tell the jurors in
tegps of‘how the defendant was paid; was he paid

in a check or was he paid direct deposit or how

1o
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was he paid?
That last week was by a check.

Now, from December, January and February, at some

' point was he getting direct deposit?

Yes, he was.

And do you remember when that was?

"Typically it starts one to two weeks after the

start of emblofment.

And was there a.réason why that‘last'week - was
his check directly deposited that-last week?
Yeah. We hadn’t seen him‘ana we.held his last
check, just basically to turn his uniforms in.
When you say his uniforms, what type of.uniforms
did he have?

Jacket, shirtj sweatshirt{ that sort of thiné.
Did‘the deféndant ever come to get his cﬁeck for
that last week?

No, he did not.

Do you know where the defendant lived?

Yes, I do.

Where did he live?

Aboutra block and a héif'from the‘shép.. I'm nét‘
sure of the exact address but it was very close

to the store.
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Sir, do you have the defendant’s application when
he first came to your job to apply for
employment? Do you have the application with

you?

' No. I know I do not have that with me.

Do you have other documents with you, sir, in
connection with recofds'that you keep relative to
the -defendant’s work.records? .

" Sir, let me show.You‘this parficular
document. Do you recognize what that is?
It’s a notice that, to receive a,company manual
and sexual.harassment policy and he understands
and read the policy and has no further questions
regardiﬁg the policies.

That's just a standard notice that’s given to all

employees, correct?

That’s correct.

And is that signed?

Yes, it is.

And whose signature is that on it?
Taﬁzerius Anderson.

Is that document kept in the normal courée»of

‘business by your business,'your office?

Yes, it is.
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0] >And those documents, sir, the information that’s
—~— the sighature that’s put on this, when would
that signature be put on‘that document( sir?

A December -- no, November»30,_'99.

0] | And do yoﬁ know when he began wquing for you,
thé deféndanté

A Shortly thereafter.

MR. TOCHKA: Your Honor, at this point
I would move to introduée that shee£ of paper.

THE COURT: Any objection?

MR. DOOLIN: Not from'me, Your Honor.

THE COURT: Mr. Flaherty, is there an
objectidn?

MR. FLAHERTY: Jﬁst, if I could take a
look.

THE COURT: You want to see it? Okay.

MR. FLAHERTY: No objection, Your
Honor.

THE COURT: Fine.

(Exhibit No. 36, being a document, as
'descfibed above, waé markea and adhitted into
evidence.)f

BY MR. TOCHKA:

0 Ahd, sir, is this a copy?
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" Yes, it is.

MR. TOéHKA: Thank you, sir. I have ﬁo
further gquestions.
THE COURT: Mr. Doolin?
MR. DOOLIN: I have no‘questions, Ybur
Honor.
VTHE'COURT: Mr. Flaherty.

MR. FLAHERTY: Thank you.

CROSS EXAMINATION

BY MR. FLAHERTY:

Q

Mr. Anderson worked for you for a year and a
half, is that right? About that time?

No, about four months.

He began in 1999 —— oh, I’'m assuming a date
earlier. I’m sorry. About four months?

Correct.

And in that four montﬁs’ time period you gave him
a.raise, didn’t you?

Correct.

He-was making eight dollars an hour and thén in
February you bumped.him up to nine dollars an
hour?

I believe that’s correct.

Te1
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He got good.reviews? He was a good employee,_is

that fair to say?

YeS, that’s fair to say.

Do you kndw whether or not after leaving your

place of employment, he went td work for Miracle

Workers the following week?

I'm not aware of that. .

Do you know whether or not he worked for Local

33, the union?

I'm not aware of fhat.

And with respect to the empldyment application —-
MR. FLAHERTY: May I approach the

witness, Your Honor?

THE COURT: Yes.

BY MR. FLAHERTY:

Q

Is this the application for employment that you
folks use at Rent-All of Boston?b

That would be correct.

Two pages, right?

Yes, it is.

. And that’s a record that’s maintained in the

regular course of buSinéss at Rent-All of‘Boston,
right?

Correct.
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Made in good. faith, right?

Correct..

And made at or_ about the time that the
infofmation is placed in there, right?
Correct. .

Prior to this proceeding here?

' Correct.

MR. FLAHERTY: Okay. Your Honor, I’d

~move to introduce the application for employmént.

MR. TOCHKA: No objection.

THE COURT: It shall be marked.

(Exhibit No. 37, being a documént;‘as_
described above, was marked and admitted into

evidence.)

BY MR. FLAHERTY:

Q

Sir, this exhibit, this calendar, you didn’t
prepare this, right?

No, I didvnot.

This was prepared by the District Attorney’s
office and then shown to- you, is that fair to
way?

i would say it would be fair to say.

Did-you ever have an employee who.was late for

work other than Mr. Anderson?
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Sure.

MR. FLAHERTY: No further questions,
Your Honor.

THE COURT: Anything more, Mr. Tochka?

MR. TOCHKA: ©No further questions.

THE COURT: I’m sorry?

MR. TOCHKA: I have ﬁo further
questions.

THE CéURT: Thank you very much, sir.
You may step down. | |

| Ladies and gentlemen, we are going to
take short recess.  Would you leave your notes on
your seats, pleése? Thank you.

(Whéreupon, the jury was escorted from
the courtroom ét 2:58 o’clock p.m.)

(Whéreupon, the following discussion
0qcurred at side bar:)

THE COURT: Yoﬁ wanted to put something
on the record, sir?

MR. DOOLIN: i just objected to and I
do object to testimony that was put in f?qm.Mr.
Simms and Mr. McLaughlinl Respectfully, after
havingrheard Mr; Simmé' testimony and then the

government calling McLaughlin to the stand, I
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refresh your memory?

Yéah._ I believe it was sometime between March,
April.

And at thatlpoint in time when you were
questibned by thevpolide, you were questioned
where, Sir?

The headquartefs.

And you had been to the headquartefs with -who?

Tanzerius.

And let me ask you, sir, from the time of January

of 2000 to April, to about when you were

questioned by the police, at any point in time
during that‘period did you go to New Hampshire
with the defendant?

I believe so.

And when you séy you believe so, are you not
certain or did you go?

We had taken trips. When I was asked the
guestion, I believe I said, yes, we did. If
that’s what I.said, then that;s what I’'m standing
to now. |

Is your memofy today thét,_yes, you did go?
Yéah.

And when you went to New Hampshire, at whose
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suggestion did you go to New Hampshire?

I believe it was Tee’s because we were —— he was

~going down there to take care of something with

hiS'uﬁcle, éne.of his uncles.

And which uncle was it?

I*m‘not sure. 'I only know two of his.unclés,
Uncle Joe and-Uncle Frank.

And when you went Qith the defendant to New
Hampshire,-whose car did you go in?

MR. DOOLIN: Your Honor, I object.

BY MR. TOCHKA:

When you went with Tanzerius Andersoh, whose car
didiyou go in?

I'm not sﬁre.

Did you drive or‘did he drive?

He qut likely drove. I didn’t have a license at
the time.

And back thén did you know what type of car he
drove?

I’'m not sure if he was driving, he had had his

‘car then yet because he’s had two cars since I’'ve

known him.
But I’'m asking you, back then do you know what

type of car he drove when you went to New
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Hampshife that time?

No.

As a matter of fact, you had_gone with him to
pick up —-- to;purchase a car, didn’t you? In-
January of the year 200072

I believe it was 2Q06, if it was -—- yeah, I think
so.

And you had gone with the defendant, Tanzerius
Anderson, to Brockton, is that true?

Yup.

What type of car did he purchase back in January
of 20007

Mazda 626.

And that Mazda 626; was that the same car that he
owned at the time you Qent up to New Hampshire

with him?

. I’'m not sure.

Well, did he purchase another car that you’re
aware of after that?

No. Whét car we went down to New Hampshire, I'm
not sure.

i’m asking —- you saia that he had more than one
cars Did he purchase another car?

No. ' He only had the Mazda 626.
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That’s the

Yup.

. Well, when

went to go

To see one

And did he

only car that you know that he had?

you went to New Hampshire, you said he

for what reason?:
of his uncles.

tell you why he wanted to go see one

of his uncles?

Yeah. I believe_at the time he wasn’t working.

or, you know, and- he was trying to get some work

with one of his uncles up there. :They owned a

lobster company or something like that.

So your memory is he went there to get some work?

Correct.

Where did you go with the defendant driving the

- car?

Um,-ifm not too sure on the whole details of

where we went.

Have you ever been to Manchester, New Hampshire,

with the defendant?

I wouldn’t be able to tell you if it was

Manchester or —-

Or what, =sir?

Or any other place in New Hampshire because I'm

ndt too familiar with New Hampshire.-
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When you wént to see his —— the purpose was to
see his uncle, you said?

Yeah;_

Did yoﬁ see his uncle?

I don't believe So.

Well, when you say‘you donft believe so —-—
Um—hum.

ﬁoes-that mean'thét you don’t have a,memory.as_td
whether or not —— |

Yeah; My memofy is a little hazy as to what
happened when we went down there.

And how many times have you gone to New Hampshire
with the defendant?

Just that time.

Was that in the day time or the night time?

. I'm not sure.

Was it in fhe weekday or weekehd?

I'm not sure.

And yoﬁ were questioned about this back in April
of the year 2000, correct?

Yeah.

And was your memory fresher then?

- Should have been.

And when you went to New Hampshire, your memory
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is, you’re not sure whether or not you saw the

defendant’s uncle, correct?

Correct.

Let me show you this report and ask if this

‘refreshes your memory. You can read that to

yourself and look up when ydufve finished.
Does that refresh your memory?
Notvtoo much because a'iot on there doesn’t.make
sense to me anyway.'
A lot of what?
A lot of what it says on there.
What you just read?
Yeah. |
Do you recall testifying before the grand jury in
this case, sir?
Yes.
Do you recall the way thatlyou were questioned
before the grand jury?
No.
Do you recall being asked the question in the
grand. jury as to whether or not you had seen the
deﬁeﬁdant’s Uncle Frank?.
Yes.

Do you recall what your answer was?
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I believe I said I was unsure.

- 8ir, look at that. Look at the first pagé there.

Um—hum .
And the second page, the page with your name. 1Is

that your name, sir?

Yup.

And you, having’looked at that, does that refrésh
your memory as‘tp when yountestified befo:e'the
gfand'jury? -
I know I —— there’s a date on there --
Was'it in July of the year 20007
i don’t know. Whétever date you got down there
is whatever I know about.
On page fourteen, sir, read that question and
read that answer to yourself. |

Does thaf réfresh your memory as to
whether or not you saw the defendant’s uncle when
ydu went up there? |
I still‘don’t know whether we saw him or not when
we went up there.
Do you remember, sir, when you went up thefe,
whether.or not you stayed_ih a hotel room?
I'm not too sure of that either5

It’s only one time you’ve gone up with the

Y
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defendant, correct, to New Hampshire?
Yeah.
Page(twenty. Sir, look at page twenty, page
twenty there, read that to yourself, tovline
sixteen. .

Does tﬁat refresh your memory?
Itfs.what's.on the paper.
I'm asking you, does that refresh your memory,
sir?
As to what?
As to the question I asked you, whether or not
you —-—
Can you repeat the question?
I will. Whether'or not yoﬁ stayed at a hotel
with the defendant.
I still don’t know whether we stayed in a hotel
br not.
Sir, you teétifiéd before the grand jury? You
testified under oath, didn’t you, sir?
Yes. |

And you were asked a questionf When YOu

returned, did you come back home? Do you

remember that question?

When you returned from New Hampshire,
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. did you come back home? Do you. remember what

your answer was?

No.

Do you remember answering, yeah?
'‘MR. DOOLIN: I bbject.

THE COURT: Overruled.

BY MR. TOCHKA:

Q

Do you remember being asked the next question:
bDid you stop in any hotel rooms? Remember.the
answer was no?

No, I don’'t remember if I stayed, yes or no.

Do you remember you were asked then: And you’re

certain of that? And you saidvyeah?

No, I don’t remember that either.

Do you remember that —- so do you remember being
asked a question: So after going to New
Hampshire, at no time did you.ever Stay in any

hotel room up in New Hampshire? And your answer

was‘no?

Remember thaf question and that answer?
No. I remember the question but I don’t remember
the answer I gave. I don’t think I‘gave you guys

an exact answer.

And when you were in the grand jury,_sir, was
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either of these defendants in that grand jury
when you were testifying?

A No.

0 And wheﬁ you were'in the grand jury, was thére a
lady that was taking down what you were saying?
A stenographer similar to a stenographer who'’s

here today?

A I’'m-not sure of the procedure.
0 And, sir, do you recall giving a statement to
Detective McLaughlin when —— you were questioned

on April 4, correct? At the homicide unit?

-\ At the homicide unit. 1I’m not sure what the date
was.

Q But you were questioned, correct, sir?

A " Yeah. |

Q And do-you fecall saying at that time —-

MR. DOOLIN: I object, Your Honér.
THE COURT: Let me see counsel.
(Whereupon, a discussion occurred off
thé record at side bar.i
BY MR. TOCHKA:
0 Aﬁd, sir, you testified in the grand jury
sometime after you spoke to the detectives in

this case, correct?
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Yeah.
And when you.spoke to the detectives, they asked
you_duestions about you going to —-— whether or
not you went tb ﬁew Hampshire with the defendant,
Tanzerius Anderson, cqrreqt?
I believe so, yes.
Arid you told the detectives.that you had driven
home and thét you had not stayed in a hotel with
the defendant, Tanzerius Anaerson?

Didn’t you tell that to the detectives?
Like I said, I do not remembér sayiné that,
giving them that certain, specific answer.
And, sir, you were asked the qﬁestion in the
grand jury, page fourteen —— is it fair to say in

the grand jury, relative to whether or not you

.met with the defendant’s uncle in New Hampshire,

you were aéked the question: Had you had a
conversation with Tanzerius —-- I’'m SOrry.

You wefe asked a question: Did you see
the uncle? And you;answered:' Yeah, we tried.

4NO, weé didn’t see the uncle. We tried to see if

we could see him but I don’t remember what

- happened, but we never ended up meeting with him,

Do you recall saying that to the
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detectives ~— .I’'m sorry. Do you recall saying
that to the grand jury?

Yeah, somé of it sounds familiar to me.

No, sir. I'm asking you ——

Well, I can’'t tell you exact, if those were
everything I éaid, but if that’s what you guys
have on paper; then I’11 go with that.

Sir, do you recall being asked the question: Did.
you see his ﬁncle? And your answef was: Yeah,
we tried. ©No, we didn’t see the uncle. We tried
to see if we could see him but I don’t remember
what happened, but we never ended up meeting up
with him.

Do you remember that? You were asked
that quéstion and that’s the answer you gave,
correct?

Yeah.
And do you remember being asked —-- questioned
earlier on April 4 on the same issue as tb
Whether or not_you’sw the defendant’s uncle in
New Hampshire?

| You were questioﬁed by'the.deteétives,
correct?

Yeah.
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And do you remember in your statement to the

detectives, you stated that, sometime within the

past'twp months, that you went to New Hampshire
with Tee, looking for his cousin?

‘MR. DOOLIN: Your Honor, I object.

BY MR. . TOCHKA:

Q

A

Did you say that ‘to the detectives, sir?
MR. DOOLIN: I object.
THE COURT: Overruled.

I don’t believe so.

BY MR. TOCHKA:

Q

Did you say to the detectives that you stated
that they couldn’t find the cousin but that you
found his Uncle Frank? Did you say that to the
detectives? |

I don’t know anything about a cousin, going to
See a cousin in New Hampshire.

Sir, I asked you, did-you say to the detectives
that you couldn’t find the cousin but you fouﬁd
his Uncle Frank?

I don'f remember saYing-anything of a cousin. I
remember something of the uncle bﬁt nothing of
any cousin.

Do you remember saying to the detectives that yoh

TZ5
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found his Uncle Frank in New Hampshire?

No, I don’t remember saying that either.

- Do you remember saying to the detectives that you

hung arbund‘wifh him,.meaning Frank, for a couple
of hours and then you went home to BostOn?'

No, I don’t fémembef saying that either.
And,_éir, you were asked where you were the week
—— when you were questioned on April 4, you were
asked where you were during the previous week,
correct?

I guess so.

And ybu were asked whether or not you were with
the defendant at any time during the night time,
correct?

Yes.

And dQ you recall what your answer was?

Um, not exactly.

Sir, read that to youréelf and see if that
refreshes your memory. Does that refresh your
memory?

Yeah.

And having read that, and haying béen refreshed
by your memory, what is your memory when asked on

April 4 whether or not you had been with the
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defendant on Monday, March 2772 .

We used to hané éut all the time so I probably
said.that we did hang out that day.

Then you saﬁd —— and so your answer on April 4
was that you probably hung out with the

defendant?

- I believe so.

And that’s because you usually hang ocut with the
defendant at night, correct?

No, because if that’s what I said at the time,‘

then that’s what I remembered then, that’s what

it was.

Well, this.was April 4. Your memory was fresher
then than it is today, right?

Yeah. 1If you’re looking at two weeks back from
April 4 or a week, whatever it was.

Were you working back then, sir?

I'm not sure.

When you were questioned by the police on April
4, you.don’t recall whether you were working?
No, I don’t.

And it’s fair to say,‘sir,_that'you told thé
detectives that you did not have én exact

recollection of whether or not you hung'around
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with tﬁe defendant at ten thirty or eleven
o’clock on Monday, the twenty-seventh?
Yeah. . I believe I toid them we did hang out but
I wasﬁ’t certain at the time.
So your memory is now that you told them —— well,
let me ask you. 1Is your memory, having looked at
this statement, that.you probably hung out with
him?-

Or is yOuf memory now that you did hang
out with him on Monday?

If my statement says I hung out with him, then I

hung out with him. -

I'm asking you,-sir, whether or not you said
that, looking at that report, that —-- you
refreshed your memory, correct?’ Whatvis your
memofy:as to. ——

My memory is that, if I said that I hung out with

him on that date, I was with him that day.

Is that what it says in the report? That you
were with him on that da&? You said, having
looked at that -— I would ask you to look at that
again and see if that-réfreShes your memory, wﬁat
it says.

It says, yeahy'most likely we met, right.
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Read the next line, sir.

I'm not sure ébout that part either.

So the part where it says, most likely --

Um—hum.

You remember that, but the~part'where it says ——
MR. FLAHERTY: Objection.

THE_COURT: The objection is sustained.

BY MR. TOCHKA:

Q

It’s fair to say, sir, that you stated £6 the
police that, althouéh you didn’t have an exact
recollection, you uéually’would hang out at‘about
eleven thfrty —— ten thirty orjeleven p.m.?

I'm not sure of the time.

Sir, it’s fair to say that you stated to the
police that, although you didn’t have an exact
recollection, usually you would hang out around
about ten thirty or eleven p.m. with the
defendant, Tanze;ius Anderson?

We,‘sbmetimes we hang out all day so the time was
not specific.

And it’s fair to say, on April 4 of the year

2000, when YOu gavé that statement to theé Boston

Police detectives, your memory was fresher,

correct, than it is today?
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A

I wouldn’t say that but as to what you have on
the'papér, then go with that, but as I said, we
hang dut,all day so I’'m not sure of what the time
was. |
When you gave that statemént to the Boston
Police, Detective McLaughlin, on April 4, that
was approximately seven days after March 27,
correct?
I guess so.

MR. TOCHKA: No further questions.

MR. DOOLIN: No questions, Your Honor.

THE COURT: Mr. Flaherty?

CROSS EXAMINATION

BY MR. FLAHERTY:

Q

When —-- you were interviewed on April 4 with
Detective Traylor and Detective McLaughlin,
right?

I believe so.

Was there a tape recorder in the.foom?

I beiieve'sd.: |

pDid ﬁhey'ﬁape what you said? Did they record
what you said?

I believe so.
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There is a police report that you have been
shown, right?

I juSt saw a brief statemeht of some of the
things I had said.

You had been to New Hampshire in the past with
Mr. Anderson?

Yes.

Have you been other places with>Mr. Anderson?
Yes. ’

Have you ever stayed overnight anywhere with Mr.

Anderson?

Yes.

‘And have you ever stayed in hotel rooms with Mr.

Anderson?

Yes.

And to the best of your iecollection today here,
as you're testifying, how often in your
friendship with Mr. Anderson had you done that,
if you have any idea?

At least a few times.

And when did you first meet him?

Back in like ’95.
And what were the circumstances of you meeting

Mr. Anderson?
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We went to a summer program supported by

Northeastern to get a scholarship for

Northeastern.

And would you describe what the summer program

is?

It’s célled Balfor Academy. It’s a‘six—year
program. You go through it, you take colledge
cdurses,’classes, énd it prepares you for collége
and once COmpletiﬁg the six—-year program, if you
maintain, I think, a C average, that you get a
one-year scholafship.
Did you get a sqholafship to Northeastern?
Yeah. |
Did Mr. Anderson get a scholarship?
Yeah. |

MR. FLAHERTY: No further gquestions,

sir.

REDIRECT EXAMINATION

BY MR. TOCHKA:

Q

Sir, the only time that you went up with the
defendant to New Hampshire in the year 2000 was
how many times?

I've only been to New Hampshire with Tanzerius

132
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once.
And on that one time did you ever stay at a hotel
rdom'with him?

Like T éaid, I’m‘not'sure if we stayed at a hotel
room.

And you testified iﬁ the grand jury under oath

that you did not stay at a hotel room, correct?

+I do not remember saying that, nof

Andfyou gave a statemenf to the detectives where
you told them that you did not stay at a hotel
room with the defendant, Tanzerius Anderson?

I do not remember Saying no either on that one.

MR. TOCHKA: Your Honor, may I be heard
at side bar-? | |

(Whereupon, the following discussion
occurred at side bar:)

MR. TOCHKA: At this poinf in time I
wbld move to introduce the grand jury minutes
where he states that he did not stay at a hotel
and he is repeatedly'aéked,the question. I think
it’s page twenty.

THE COURT: ‘Any response?

MR. FLAHERTY: Your Hono.r, I think his

teStimony, he’s now presently saying he has no

133




LASER BOND FOAM A @ PENGAD » 1-500-631-6989 » www.pengad.com

10

12

20

11

13

141

15
16
17
18

19

21
22
23

24

at the grand jury.

memory of what took place at the grand jury. I

think that’s different from denying his statement

THE COURT: Respecthlly, though, we
are confusing several different evidentiary -
protocols. The grand jury minutes can be
introduced as_substantive evidenceior refreshing
the .witness’s meﬁory if his recollection isb
different. Reffeshing his recollection is
different from impeaching the wi£ness’s
testimony. Grand jury testimOny.can be used to
refresh, can be used to impeach, it caﬁ.also be
introduced as substantive evidence. The fact
that Mr. Tochka haé tried to use all three
protocols with respect to this witneés does not
preVent him from introducing it as substanfive'
evidence unless somebody can bring some éuthority
té my attention on that.

MR. FLAHERTY: Your Honor, I would
submit that he has attempted to refresh his
recollectidh with it. He’s attempted to.impeach
him with_it, and now he’$ attempﬁing to use it.as
a prior inconsistent statemeht. It can’t come in

substantively as a prior inconsistent statement
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because it’s not subject to the right of

confrontation.

THE COURT: Commonwealth versus Daye —-

MR. FLAHERTY: I’'ve read Daye and I.
poipt, Your anor, your attention directly to
Daye. 1In Daye, the witness in that case at trial
specificall? refused to testify in accordance»
with the way he testified at the grand jury. In
féct, in Daye, that witness testified at trial
that he did denied his grand jury testimony and
said, no, I never identified him and.I don’t know
that'person, I don’t know Dennis Daye. In this
case, Your Honor, this witness is saying, I
remember being at the grand jury, I remember

testifying, I’11 go with what you have down on

‘paper, I can’t remember exactly what my words

were, and ﬁy memory is not exact as to that.
It’s a different,situatign than Daye..

THE COURT: Well, I will be happy to
review Daye but the three points I made earlier,
grand jury can be used any one of threé ways.

I'11 take a look at Daye to see if the questions

- this witness —-- the way the witness has been

examined allows him to introduce it as
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substantive evidencé. If you want to argue
ahythinj tomorrow on that, you may . Is there:
anything else?

MR; TOCHKA: Other than that I wanted
to read the grand jury miﬁutes to the jury.

THE COURT: I’'m not going to do that
until 1T re—read Daye. Do you have it here?

MR. DOOLIN: I have it.

'THE COURT: Okay. Mr. Flaherty, as I
understand your point, it is this, that before
grand jury testimony can be used as substantive
or probative, it must first be established that
the testimony given to the grand jury was
inconsistent with trial testimony, and it is your
contention, if I understand your argument, that
that has not been the testimbny of this witness,
that he has not given inconsistent trial
testimony?

MR. FLAHERTY: Well, my —-—

THE COURT: " Is that right, si:? The
first point of your argument, the grand jury
'testimoﬁyvshould not be admitted substantively
because it is not subject to the right ofvcrosé

examination and. confrontation.
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MR. FLAHERTY: I understand the holding
in Daye and my point»with regard to Daye is the
circﬁmstances of Daye, the facts in_Daye are
distinct frbmvﬁhis because in Daye, and I woﬁld
submit  that Daye is a very limited; nNarrow
rationale, and that in Daye there was an
identifying wi£ness who failed —-— ﬁot only failed
but denied his identification at trial df-the
defendant. The facts of this case are di}ferent.
Tﬁis witness is séying that he does not recall
the exact words that he used at the grand jury,
and I would suggest that that is very different
from Daye.

V_MR. DOOLIN: I would just second my
brother, Judge. Mr. Simms has a lack of
recollection as opposed to a denial.

THE COURT: Let’s just deal with this.
I think that’s a fair.point, Mr. Tochka, thaf,'
based on the questions you asked him, he did not
recall. It has not been established for purposes
of introduction for substantive evidénce of-for
any probative value. I will mark them for.
identificatidn.

MR. TOCHKA: Can I explain to the
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Court, Daye talks about that the witness just
can’t stand up and say, I don’t remember and
claim a lack of memory and then the statement
does not come in. |

THE COURT: My observation has to do
with the form of your questions which is what I
was trying to make some observations about
earlier. You posed him queétions, do you recall
giving this testimony. .The issue is not whether
he recalls having given the grand jury testimony,
his memory on that --

MR. TOCHKA: Then I changed it. First,
whether or not it refreshed his memory, it
doesn’t refresh his memory, then I said you said
before the grénd jury, and hevsaid»no, or I don’t
remembei.

THE COURT: I would have to go back
through the tranécript and I will review the
exact questions.

MR. TOCHKA: I will ask him the
question again. |

THE COURT: You can go through more
examination if you want or'you can mark it for ID

and I will review the transcript, make a ruling
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on my review of the transcript;
MR. TOCHKA: I'm going to ask him the
question again.
(Whereupon,.the discussion at side bar
was concluded.)
BY MR. TOCHKA:
0 Sif, let me ask you that gquestion égain. You
testified before the Suffolk County grand -jury,

correct?

A Correct.

Q You testified under oath, correct?

A Correct.

Q You testified before the Suffolk County grand -

jury sometime in July of the year'2000, correct?

A Correct.

0 And you were asked the questién before the
Suffolk County grénd jury: When yoﬁ.turned
around, did you come back home? And your answer
‘'was yeah, correct?

A I'm not sure of the resbonse.

Q You were asked the questioﬁ: bid yoﬁ stop in'any
Vhbtel roomé? And you-answered‘no?

.\ I'@anot sure of that response either.

0 And you were asked the question: And you’re
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certain of that? And you answered yeah?
I'm still not certain of that either.
And you were asked the question: After going to
New Hémpshire, at no time did you ever stay in
any hotel room up in New Hampshire? And you
answered no, correct?
I'm not certain of that either.
And then you were asked on the next question: At
no time have yoﬁ ever stayed in any hqtél rooms
with Tanzerius? And your answer was no, not that
I can remember, no.

Do you remember that question and
answer?
I remember the question. I’m not sure if I said
no but I remember saying something like I don’t
know or I don’t remember.
Do you remember being asked the next question:
When youvsay, no£ that YOu can femember, is there
a time that you think that you stayed in-a hotel
room with Tanzerius? Ana your answer was:
Nothing I can think of. Correct?
I'm not sure of that regpanse'either.

MR. TOCHKA: YourvHonor, I renew my

motion.
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THE COURT: Anything more, counsel?

MR. TOCHKA: No.

THE COURT: 1I’'1ll see you briefly at
side bar. | |

(Whereupon, the following discussion
occurred at side bar:)

THE COURT: My attention was drawn to a
footnote in Daye whichvsayé that the witness must
recall the uﬁderlfing event to which a prior
statement refers. The witness need not recall
making the statement provided there ié evidence,
such asva.gfand jury‘transcript, which we have
here, that the statemeﬁt was made. We leave open
the question whether, when the circumstances at

trial indicate that the witness is falsifying a

lack of memory, a judge may admit the statement

as inconsiétent_with the claim of,lack of memory.
So Daye says when a witnegg_at trial
has no recollection of the events to which the
statement.relates, the requirement of an
opportunity for meaningful cros; examination is

not met. So I’'m not going to admit it at this

~time, allow you to read it to the jury. You may

mark it for identification and I will give

A
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further consideration to it and if I rule it’s
admissible as probative evidence during the rest
of your case, I will reconéider my ruling.

Anything mdre on this? I will order a
transcript of this because I do think that it is
unclear on various of these issues as to whether
or not he is' confessing he has a lack of memory
about the events, not just whether he has a lack
of memory'about what he said at tﬁé grand jury,
but whethef he has a lack of memory about what
happened back in March, 2000, and I think I need
to carefully review the transcrip£ to make.those
decisions. Anything more in terms of the
examination?

'MR. FLAHERTY: No, Your Honor.

MR. TOCHKA: The next witness I

intended to call was Detective Paul McLaughlin,

to recall Detective Paul McLaughlin in terms of,

to impeach this witness as to the statement he
made to him. |

THE COURT: I think you’re entitled to
do that, sir.

(Whereupon, the discussion at side bar

was concluded. )-
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MR. TOCHKA: Your Honor, at this point
in time the Commonwealth would move tq have
markéd for identification purposes the grand jury
minutes of_Jonathan Simms ..

(Exhibit L, being grand jury minutes,

"as described above, was produced and marked for

identification.)

MR. TOCHKA: I have no further

questions.

THE COURT: Thank you. You may step

down, Mr. Simms.

MR. TOCHKA: The Commonwealth would

recall Detective Paul McLaughlin.

PAUL MCLAUGHLIN,

recalled as a witness, having been previously
duly sworn, was examined and testified as

follows:

DIRECT EXAMINATION

BY MR. TOCHKA:

Q

Detective McLaughlin, let me ask you about —--— you
testified that you interviewed the witness,.
Jonathan Simms, correct?

Yes, I did.
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Did you tape record his interview?:
No, I didn’t.
And when you ipterviewed Mr. Simms —-- and, by the
way, do you tape record all the intérvie&s that
you conduct?.
Nq.
And did you write a report in connection with
your iﬁterviéw of Mr. Simms?
Yes? I did.
And I show you this two-page report and ask you,
is this the report?
Yes, it is.

MR. TOCHKA: Your Honor,'I ask it be
marked for identification purpoSes.

(Exhibit M, being a document, as
described above; was produced and marked for

identification.)

BY MR. TOCHKA:

Who was present for the interview with Mr. Simms?

Detective Traylor.

" Did you inquire of Mr. Simms as to whether or not

‘he had been to New Hampshire with the defendant,

Tanzerius Anderson?

Yes, I had.
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What did he tell yoﬁ?’

MR. DOOLIN: Obijection.

MR. FLAHERTY: Objection.

THE COURT: Overruled.
He stated that sometime in the prior two months
of that date he had gone to New Hampshire with
Mr. Aﬁdersonf He - stated that they had gone there
looking for Tanzerius’s cousin and-that they
couldn’t find ﬁhé cousin but they did end up
seeing his Uncle Frank. He stated that they
stayed»with Uncle Frank for a couple of hours,
hung out, and then drove back to Bostdn. I asked
him specifically if they stayed in a hotel that
night. He stated that they did not. He was sure
that they had driven hoﬁe and they had not stayed

in a hotel.

BY MR. TOCHKA:

Q

Did you ask Mr. Simms whether or not he recalled
the events of Monday, March 27, fhat evening?
Yes, I did.
And what did he tell you?
MR. ELAHERTYE I object.
wr THE COURT: The ijectién is overruled.

He stated that that was his day off and that he
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most likely had been with Tee at some time on
that day. He stated that he didn’t have an exact
recollection but that‘usually when he hung out
with Tee,.he’d‘hang out until about ten thirty or

eleven o’clock at night.

BY MR. TOCHKA:

Q

And you intefviewed him on what day of the week,
sir?

I believe that Qas a Tuesday.

And the Monday that you were talk;ng to him'about

was Monday, March 27, which was one week prior to

‘that?

That is correct.

MR. TOCHKA: No further gquestions.

MR.-DOOLIN: I.don't have any questions
for Detective McLaughlin.

THE COURT: Let me see counsel, please.

MR. FLAHERTY: Your Honor, may I
inquire? |

THE COURT: Yés, you may. That’s why'I
need‘to seevyou fifst at side bar. ”

4'(Whereu§on,vfhé following discussion

occurred at side bar:)

THE COURT: Daye requires you to have a
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voir dire.

‘MR. TOCHKA: I had no idea what the
witness was gbing to say.

TﬁE COURT: I just wanted to alert you
in case you’re going to do.that. If you were
going to recall Mr. Simms, we need to do a voir
dire.

MR. bOOLIN: May I Jjust be heard
respectfully on beteCfive McLaughlin’s testimony
and our objections? Simms has been called to the
stand, I suggest, just with the pﬁre.purpose of
trying to héve him impeached with prior
statements. |

THE COURT: You Qan put.all this on the
record. I'm going to take a recess after this
witness and Mr. Flaherty’s cross exémination.

(Whereupon, the discussion at side bar

was concluded.)

CROSS EXAMINATION

BY MR. FLAHERTY:

Detective McLaughlin, when you spoke with
Jonathan Simms, did you ask him how many times he

‘had been to New Hampshire with Mr. Anderson?

YR
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A

I believe I asked him if he had ever been to New

Hampshire.

Did you ask him how many times he had been to New

Hampshire?

I don’'t recall if I asked that specifically.

MR.

Your Honor

-THE

Peter Harr

MR
THE
THE
THE
MR.
is.

THE

. MR.

minutes or

o’clock.

SO.

THE

FLAHERTY: Okay. Nothing further,

COURT:
TOCHKA :
COURT:
WITNESS
COURT:

TOCHKA :

COURT:

TOCHKA:

COURT:

Anything more, Mr. Tochka?
Nothing further.

Thank you.

: Thank you, Your Honor .
Your next witness?

It would be Mr. Harris,

How long, sir?

I'd say approximately two

Okay. We’ll go until three

PETER -HARRIS,

148




LASERBOND FORMA B  PENGAD » 1-900-631-6980 » www.pengad.com

10

11

12

13

14

15

16

17

18

19

20

21
22
23

24

called as a witness, being first duly stfn,

was examined and testified as follows:

DIRECT EXAMINATION

BY MR. TOCHKA:

- Q qud afternoon, sir. .Please tell us your name.
A Peter Harris.
Q And; Mr. Harris, do you work?
A. Yes.
Q0  Where do you work? >
A Rent-all of»Bostén.

THE COURT: Keep your voice up, please,
sir. Speak directly into the mike. It would
help a lot.

BY MR. TOCHKA:
0  And, Mr. Harris,‘where is Rent-All of Bostén?
A 1162 Adams Street,_Boston;

THE COURT: Sir, I’'m going to ask you

again.to keep your voice up, pleasé.

BY MR. TOCHKA:

0 'Sir,vwhat kind of business is Rent-Aall of Boston?
A We are a rental business.

0 What dovau rent?

A Construction equipment.

o] And are-you part owner of that busineSs?
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Yes, I am.

And who are you part owner with?

Several fémilf members.

And do you know the defendant, Tanzerius
Anderson? |

Yes, I do.

And how-do you khow him?

As an employee.

And do you know when he started working for you?
In December of 799.

And how long did he —- do you know if he worked
in January of 20007

Yes, he did.

And can you tell us whether or not he worked in
February of 20007

Yes, he did.

Can you tell us whether he worked in March of
20007

Yes, he did.

And when was the last time that he worked for

.your business? When was the last day-—- strike 
that.
Let me ask you thisf In terms of how
an employee -— what are the hours of —- what were
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the houfs of Mr. Anderson back then, back in-
December to March?

Seveﬁ thirty to five o’clock p.m.

And how was Mr. Anderson required to check in?
He would punch in on the computer using a code
thaf would be.just'for his name as an individual.
So it wasla time clock?

Yeé, computerized time clbck.
And do you have the records with you relative to
Mr. Anderson’s punching'in during the months of
December, January, February and March?

Yes, I do.

And those particular records, sir, who is
résponsible for keeping those recofds?

I am.

And are those records kept in the normal course
of business?

Yes, they are.

And can you tell us the information that’s
contained in those pérticular records?

:Is that information obtained at about

- the time of the information that’s in it, the

making of that information?

Yes. It’s time stamped as to the actual time
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that the person enters into the computer system.

And it’s the regular practice of your business-to

keep those records?

Yes, it is.

Do you have those records with you today?
Yes, I do.
May I see those, please? Can you take out the
actual records, sir?
(CompIying.)

MR. TOCHKA: I’d move £o introduce
these records into evidence.

MR. DOOLIN: I don’t have any
objection.

MR. FLAHERTY: No objection, Your
Honor.

THE COURT: Thank you.

(Exhibit No. 34, being records, as
described abové, were marked ahd admitted into

evidence.)

BY MR. TOCHKA:

Q

Sir, what'’s been marked as Exhibit 34, do those

records indicate the time of December of 1999

when the defendant checked into work?

Yes.

122




LASERBOND FORMA @ PENGAD » 1-800-631-6389 » www.pengad.com

10
11
12
13
14
15
16
17
18
19
20
21

22

23

24

Do they indicate the times when he checked out of
work?

Yes.

Aﬁd do they also indicate the times that he
checked in and -out for lunch breaks?

Yes.

Do they indicate the same as for January,

February and March. of the year 2000?

Yes.

Sir, I'm going to show ydu this.‘ Let me show you
this diagram and ésk, have you seen fhis before?
Yes, I have;

And have you had an opportunity to examine this
in the past?

Yes, I have.

'And do these charts and the months that are on

these charﬁs accurately reflect the dates, the
times that the defendant worked fOr_QOu during
the months of December, January, February and

March? |

Yés,'they do.

Do they accurately reflect the times that he

- began work?

Yes.
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And the times that he left work?

Yes, it does.

And these are based upon the rgcords tﬁat you
have that have been marked as Exhibit 34,
correct?

Thét is correqt.

MR. TOCHKA: Your Honor, the
Commonwealth would move to introduce this exhibit
into evideﬁce.

MR. DOOLIN: I have no objection.

MR. FLAHERTY: ©No objection, Your
Honor. |

THE COURT: It shall be marked.

(Exhibit No. 35, being a chart, as
described above, was marked and admitted into

evidence.)

BY MR. TOCHKA:

Q .

Sir, I'm going tb ask you,,lookiﬁg at this, sir,
can you tell us for the month_of December, what'’s
the latest that the defendant arrived at’ your
work? - |

SevenAtwenty—one in the,morning.»

For the anth of January, what’s the lateét'the

defendant arrived to work?
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Seven twenty-two.

And the month of February, what was the latest
that he arrived to work?

Seven twenty—tﬁo.also.

And the month of March, what was the latest that
he arrived to work?

Eight fifty-four.

And eigh£ fifty-four was what day,'sir?_
March 28.

And that was on Tuesday, is that correct, sir?
That’s correct. |
He’s supposed to be at work at what time, sir?
By seven thirty. .

The following day, sir, on Wednésday, was he
résponsible for working a full day on that day?
Yes, he was. |

Did he work a fuil day, sir, on that day?

No, he did not?

What time did he leave, check out on that day,
sir? |

Two fifty+nine in the afternoon.

The following day was Thursday, sir? Do you

~know, based upon your records, whether or not he

worked on Thursday?
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No, he did not work on Thursday.

Was thaf his day off?

No, it wasn’t.

Do you remehbér whét his day off was?
I don’t recall.what his day off waé scheduled for
that week.

Did he work on Thursday, sir?

No, he did not.

Did he work on Friday?

No, he did not.

Did he work on Saturday?

No, he did not.

After that Wednesday in the afternoon, did you

ever see the defendant again?

No, I didn’t.
So from that Wednesday in the afternoon until

today, that’s the first time you’ve seen him,

- correct?

That’s correct.

Did he ever give you any reason as to why he was
leaving Wednesday afternoon?

Not that I recall.

Did he ever show back up in —-- back to your work?

No, he did not.
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Sir, based upon the records, did the defendant
receive —— —what hours —- how many hours a week
did he work?

Probably abdut'an average of about forty-five
hours, anywhere from forty to forty-five.

And on this last week that you saw thé defendant
in which he worked oﬁ that Monday, is that.fair
to say on the Fwenty—sixth?

Correct.

He worked on thevtwenty—seventh, came in late but
he worked until five, correct?

I think the twenty—-eighth he came in late.

‘Right. He came in late but he worked until what

time? What time did he come in on the twenty-—
éighth and what'time did he end work?

He came in at eight fifty—foﬁr on the twenty-
eighth, left at five oh one.

And the next day,‘sir, what time did he come in?
Seven nineteen in the morning.

What time did he leave?

Two fifty-nine p.m.

That last week, sir, can you tell the jurors in
tegps of‘how the defendant was paid; was he paid

in a check or was he paid direct deposit or how

1o
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was he paid?
That last week was by a check.

Now, from December, January and February, at some

' point was he getting direct deposit?

Yes, he was.

And do you remember when that was?

"Typically it starts one to two weeks after the

start of emblofment.

And was there a.réason why that‘last'week - was
his check directly deposited that-last week?
Yeah. We hadn’t seen him‘ana we.held his last
check, just basically to turn his uniforms in.
When you say his uniforms, what type of.uniforms
did he have?

Jacket, shirtj sweatshirt{ that sort of thiné.
Did‘the deféndant ever come to get his cﬁeck for
that last week?

No, he did not.

Do you know where the defendant lived?

Yes, I do.

Where did he live?

Aboutra block and a héif'from the‘shép.. I'm nét‘
sure of the exact address but it was very close

to the store.
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Sir, do you have the defendant’s application when
he first came to your job to apply for
employment? Do you have the application with

you?

' No. I know I do not have that with me.

Do you have other documents with you, sir, in
connection with recofds'that you keep relative to
the -defendant’s work.records? .

" Sir, let me show.You‘this parficular
document. Do you recognize what that is?
It’s a notice that, to receive a,company manual
and sexual.harassment policy and he understands
and read the policy and has no further questions
regardiﬁg the policies.

That's just a standard notice that’s given to all

employees, correct?

That’s correct.

And is that signed?

Yes, it is.

And whose signature is that on it?
Taﬁzerius Anderson.

Is that document kept in the normal courée»of

‘business by your business,'your office?

Yes, it is.
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0] >And those documents, sir, the information that’s
—~— the sighature that’s put on this, when would
that signature be put on‘that document( sir?

A December -- no, November»30,_'99.

0] | And do yoﬁ know when he began wquing for you,
thé deféndanté

A Shortly thereafter.

MR. TOCHKA: Your Honor, at this point
I would move to introduée that shee£ of paper.

THE COURT: Any objection?

MR. DOOLIN: Not from'me, Your Honor.

THE COURT: Mr. Flaherty, is there an
objectidn?

MR. FLAHERTY: Jﬁst, if I could take a
look.

THE COURT: You want to see it? Okay.

MR. FLAHERTY: No objection, Your
Honor.

THE COURT: Fine.

(Exhibit No. 36, being a document, as
'descfibed above, waé markea and adhitted into
evidence.)f

BY MR. TOCHKA:

0 Ahd, sir, is this a copy?
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" Yes, it is.

MR. TOéHKA: Thank you, sir. I have ﬁo
further gquestions.
THE COURT: Mr. Doolin?
MR. DOOLIN: I have no‘questions, Ybur
Honor.
VTHE'COURT: Mr. Flaherty.

MR. FLAHERTY: Thank you.

CROSS EXAMINATION

BY MR. FLAHERTY:

Q

Mr. Anderson worked for you for a year and a
half, is that right? About that time?

No, about four months.

He began in 1999 —— oh, I’'m assuming a date
earlier. I’m sorry. About four months?

Correct.

And in that four montﬁs’ time period you gave him
a.raise, didn’t you?

Correct.

He-was making eight dollars an hour and thén in
February you bumped.him up to nine dollars an
hour?

I believe that’s correct.

Te1
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He got good.reviews? He was a good employee,_is

that fair to say?

YeS, that’s fair to say.

Do you kndw whether or not after leaving your

place of employment, he went td work for Miracle

Workers the following week?

I'm not aware of that. .

Do you know whether or not he worked for Local

33, the union?

I'm not aware of fhat.

And with respect to the empldyment application —-
MR. FLAHERTY: May I approach the

witness, Your Honor?

THE COURT: Yes.

BY MR. FLAHERTY:

Q

Is this the application for employment that you
folks use at Rent-All of Boston?b

That would be correct.

Two pages, right?

Yes, it is.

. And that’s a record that’s maintained in the

regular course of buSinéss at Rent-All of‘Boston,
right?

Correct.
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Made in good. faith, right?

Correct..

And made at or_ about the time that the
infofmation is placed in there, right?
Correct. .

Prior to this proceeding here?

' Correct.

MR. FLAHERTY: Okay. Your Honor, I’d

~move to introduce the application for employmént.

MR. TOCHKA: No objection.

THE COURT: It shall be marked.

(Exhibit No. 37, being a documént;‘as_
described above, was marked and admitted into

evidence.)

BY MR. FLAHERTY:

Q

Sir, this exhibit, this calendar, you didn’t
prepare this, right?

No, I didvnot.

This was prepared by the District Attorney’s
office and then shown to- you, is that fair to
way?

i would say it would be fair to say.

Did-you ever have an employee who.was late for

work other than Mr. Anderson?
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Sure.

MR. FLAHERTY: No further questions,
Your Honor.

THE COURT: Anything more, Mr. Tochka?

MR. TOCHKA: ©No further questions.

THE COURT: I’m sorry?

MR. TOCHKA: I have ﬁo further
questions.

THE CéURT: Thank you very much, sir.
You may step down. | |

| Ladies and gentlemen, we are going to
take short recess.  Would you leave your notes on
your seats, pleése? Thank you.

(Whéreupon, the jury was escorted from
the courtroom ét 2:58 o’clock p.m.)

(Whéreupon, the following discussion
0qcurred at side bar:)

THE COURT: Yoﬁ wanted to put something
on the record, sir?

MR. DOOLIN: i just objected to and I
do object to testimony that was put in f?qm.Mr.
Simms and Mr. McLaughlinl Respectfully, after
havingrheard Mr; Simmé' testimony and then the

government calling McLaughlin to the stand, I
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- would suggest that the only reason why Simms was

called was to impeach him with prior inconsistent
statements.
On behalf of my client, I object under

Commonwealth versus Benoit (phbnetic spelling),

‘and I move to strike all of that evidence of Mr.

Simms and then the recalling of Detective
MéLéughlin.‘ I would suggest to thé Court'that_
there was no other reason to call him except to
try to impeach him with the statements.

| MR. FLAHERTY: I have just‘had a chance
tovlook at Benoit myself, Your Honor, and it
appears that those two witnesses fall sguarely
within Benoit and I would also move on behalf of
Mr. Anderson the testimony be stricken.

THE COURT: Mr. Tochka?

MR. TOCHKA: Benoit says if I just call

~a witness simply. for the'purposes of _impeaching

him. I didn’t do that. I also called Jonathan

Simms with the expectation that he was going to

4 say that he héd never gone up to —- that ‘he had

gone up tQ New Hampshire but that they héd never

- stayed —-—

THE COURT: You thought that because he
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had testified ——

MR. TOCHKA: Because he had testified
before the grand jury and that’s why I.called
him.A-Oncé he thén did not testify consistently,
I then impeached him and then I called Detective

McLaughlin to impeach him further so I think it’s

- not a Benoit issue at all.

THE COURT: I’'m going to, given as a
motion to étrike, I will deny it. Let's retqrn
just momentarily to the Daye>issue. Daye does
say in a footnote, Mr. Tochka, that before
offering a prior inconsistent statement as
probati?e evidence, you should ask for a voir
dire during which the‘witness‘should be reminded
of the circumstances in which the statement was
made and given an opportunity to explain the
inconsistencies and then I am to rule on the
admissibility of.the‘statemeﬁt. That grocedure
was not invoked so I don’t think I can entertain
your. request to have it ansubstantive evidence.

I am, however, sfill going to review —-—
call on the services of our good reporter to see
if she can give me a transcript of the direct

testimohy of Mr. Simms and I will take this up
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with you again tomorrow after I have had a chance
to look at the transcript.

MR. TOCHKA; . And if I could just
respond tolthat, Your Honor? I would suggest
that he was éiven the opportunity to explain and
he-said, and that was the point of réfreshing his
recollection, whether or not it did, he said he
did not recall saying that, he did not recall
whether or not, he had no memory of that. -

THE COURT: Daye says it has to be done
on a voir dire, sir, which would be in the
absence of the jury.

MR. TbCHKA: That might be correct,
although in all honesty I have'seen judges do it

exactly the way that it has just been done, the

way I have just done it. At this point in time I

suggest that does not preclude that statement
from coming in_because it was not dqge in the
absence of the jury. He did have the opportunity
to explain and he did give the explanation and I
suggest his explanation is compieteiy‘incredible,_

that he had only gone up to New Hampshire one

_ time with this defendant and he cannot recall

whether or not he stayed with the defendant in
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New Hampshire.

THE COURT: I am still going to request

a cépy of the transcript of the diréct‘testimony

because I do believe thét you‘read into evidence
portions of‘the-grénd Jjury testimony so that we
do have to consider —— I have to consider
instructing the jury how they_may‘consider those
statements and I also need to rule on your
request so I’m going to do that fifst, sir.

(Whereupon, the discussion at side bar
was concluded.)

(Whereupon, the proceedings were
recessed at 3:04 o’clock p.m., and reconvened at
3:10 o'élopk p.m.)

‘ .MR; TOCHKA: The Commonwealth calls
Detective Sharon Wong. May I proceed, Your
Honor?

THE COURT: Yes.
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SHARON WONG,
calied as a witness, being first duly sworn,
was examined.and testified as follows:

DIRECT EXAMINATION

BY MR. TOCHKA:

Q

Ma’am, could you please identify yourself to the
jury?
Yes. Detective Sharon wWong.

And could you spell your last name?

W—-o-n-g.

And you are a detective with the Boston Police
Department?

Yes, I am.

How long have you been a Boston Police officer?
Going on tWenty yéaré this month.

And where are you currently assigned to?

I’'m currently assigned to the Suffolk County
District Attorney’s office.

And prior to that where were you assigned?

To the forensic technology division, the

identification unit, latent print section.

iAnd how long did you work in the latent print

section?

I have been with — I was with that unit for

oy
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about fourteen years.

Can you tell us, what is a latent print?

A latent print is a.hidden print that is left
when you toncn an gbject and it’s latent and we
say it’s hidden because latent means hidden.
What it is, it has to be developed. YQu'may not

be able to see it with your eyes alone.

And can you tell this jury your training and

experience in deVeloping latent prints?
Yes. I have been for the past fourteen years
when I was with the unit, your first year it was

on the job training. I took several courses and

»compléted‘them with the FBI, Mass. Criminal

Justice and the Identification Association, the -
— vyes, the Identification Association. What the
courses were was basic fingerprinting, latent
fingerprinting, advanced fingerprinting, the
science of ridgeglogy. I took'a black and white
photography course at the School of Pnotography
of New England and then there are various other

courses that we constantly were taking during the

fourteen years of being there.

Have you testified as an expert in the past in

the area of latent prints?
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Yes, I have.

How ﬁany times would you estimate?

I would say it’s been over hundreds. I have been
qualified.in all of the district courts, Superior
Court, federai court, which included immigration.
And you told us what a latent print is, Detective
Wong. Can you tell us how a latent print is
developed?

A latent print cén be developed differently,
depending upon the ﬁaferial and the objéct. If
it’s paper,‘it wbuld be done with a chemical
nutrient, if it’s a metal or wooden object it
would be more likely by fuming, a fuming and
dusting method.

And can you tell us the various reasons why é
print might be able to be developed versus not
being able to be developed?

Basically, I should probablyvtell you that the
wayvyou leave a print is from sweat and oils on
your hand. When you -touch an object, a‘print can
be left on an object or not leff. It depends
upon contact. A lot of it has to do with

contact. The easiest way £o explain it that I

: like'to use is what I call a rubber stamp

7
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analogy. If you're familiar with a rubber stémp;
you know, if you feel your fingers you can feel a
groove. That is your ridge detail in your
fingers which is wha£;we call the lines that are
going tﬁrough your fingers which are patterns and
charactefistiééi

If you touch an object, just like a
rubber stémp, if you took a rubber stamp and pad
which is ink, think of thaf as your object and
your rubber stamp as your fingerﬁrint. If you
took a finger and touched it on the pad very
lightly and then yoﬁ took that, transferred it to

an object and you touched it very lightly with

the rubber stamp pad, you’re going to get a very
. light touch which we would call probably

‘insufficient. Now, if you took that rubber stamp

and you pressed very hard on your ink pad‘and
tﬂen you took it‘and‘presséd it very hérd on
ahother object, it blots, just like if you were
sweating and you toucheé an object very hard,
your fingefprint will be left theré but it will
bé blotty;which becomeé insufficient.

Now, if you took that rubber stamp and

you pressed the stamp, you took the rubber stamp
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and pressed it on the pad just lightly and
touched it evenly or in a good position, it could

leave the print, it will leave the same pattern

.thatfs on the rubber stamp. So when you think of

tha£ aﬁd you think of.a latent print, that’s
basically all you’re doing, you’fé transferiing
your sweat to én object and it has a lot to do.
with the kind of contact. That's.one of the
factors. |

THE COURT: Detective, would you slow‘
down? The court reporter has been at this all
day.

| THE WITNESS: okay. I'm sorry.

(continued) So it has a lot to do with the

contact. Then it would also have a lot to do

with the material. If the object is bumpy,

you’re not'going to be able to get anything
because you’re not touching it smoothly. If an

object is smooth, it’s usually the best surface

~and it depends on the material.

-BY MR. TOCHKA:

©

A

What do you mean, it depends 6n the material?

If it’s a bumpy surface like I -said, it’s not

going to ——.you're not going to‘be able to leave
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a print. Just as a rubber‘stamp, if you’'re

touching a rubber stamp with something that’s

~curved, it’s very hard to leave a print.

You said it depends on the object and the
smoothness and the like. If I pick up a
telephone and put the receiver down, would you be

able to develop my prints on that telephohe?

It would be possible if you left a good print.

Yéu could-have touched it too hard; you could
have been sweating very heavily, you may not have
sweat, your hands could be too oily, and it
depends, if you leave a_good print. That’s the
whole thing. |

When you say a good print, can you explain to the
jury what you mean by a good print?

Well, a good print, I should'say an identifiable
print. Just because the pfint is left on an
object doesn’t mean. it’s identifiable.

Alright. And explain to us what you mean by

‘that.

That would be, I’'d have to go into your patterns.
Okay? There are only three patterns to a
fingerprint. Everybody has fingerprints. We’ve

all heard that no prints are alike, no individual
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22

has the same print, but what we all‘do have is a
pattern type. You have a loop, aﬁ arch and a
whori, Within those loops, arches and whorls are
charaéteristibs, ridge details. They’re like
valleys. You have -valleys and then you have
ridges. Those ridges do things.like, sometimes
they go straight up, and they break off like a
fork in'the road. That's what we call a |
bifurcation characteristic. Sbmetimes if7you
look real closély with a magnifying glass, you’ll
see these, somefimes a little dot. We call those
dots. Then there’s like little islands.

Those are the charaéteristics. Those
are the things we're‘looking for. Sometimes you
have a ridge that Jjust goes up and ends. it’s
called an ending ridge. Very simple names for
what they do. Those are yourvcharacteristics.
When you leave a prinﬁ, an identifiable print has
to have characteristics in it that I can make a
comparison to an inked print.

And characteristics, how many characteristics do

'you need in order to make an identification?

Well, what we call that is points and we have to

have a minimum of eight.’
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Now, in connection with this‘case, were you giveh
certain items or asked to test certain items for
the possibility of latent prints?

Yes.

Okay. And Why don’t we take them one at a time.

In terms of, were you asked to attempt to obtain

prints from a particular motor vehicle?
Yes.

And what motor vehicle was that? Do you have a

-description of that motor vehicle?

Yes. -May I look at my papers?
If that would refresh your memory.

It was a Buick Skylark, license plate number

' 7225GB.

When did you come in cdntact with that car?

The car camevto the evidence bay on 3/28 of 2000.
And what’é the evidence bay?

The evidence bay is ét headquafters. It’s a bay
where we print all our cars, motor vehicles or
large objects.

And did you attempt to obtain prints from this

car?

Yes.

When was that?
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A

I did thatvon Mérch 31 of 20001

Was there a reason why it goes ffom tﬁe twenty;
eighth to the thirty-first that you attempted to
dé that? |

Yés.

What was the reason?

The motor vehicle was wet.

. What’s the effect of the motor vehicle being wet?

Well, we’re using a dusting powder and a brush
and you can’t duSt —— you can’t get prints off of

an object that’s wet. !Youﬂhave to let it dry off

first.

The fact that the motor vehicle was wet would
that have any impact if anyone were to have left
fingerprints on it?

It(s possible becaﬁse prints are very fragile.
What do you mean?

Prints can be easily wiped off, depends on how
they were left. Remember, your prints could be
sweat and oil. It can wgsh off. You take
something like a shower or something, wash off,
water hittingviﬁ, it’s very possible because
prints.are very fragile.

vt

And what areas of the car did you print?
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I printed the driver’s side door and the
passenger door.

And did»you find anything when you printed --
what were §Our‘fiﬁdings?

There was no fidge detail.

And what do you mean by that?

That results were negative. I did not find a
print or ridge detail to even continue the.
process.

Did you obtain anything from‘the'car and print
ite |

Yes. There was a water bottle inside the car.
Was there anything else inside the car?

No, that’s the only thing that was gliven to me:
What type of method did you use to print that
water bottle?

Fuming and dusting method.

And what was your finding?

The water bottle was insufficient ridge detail —-—
yes, the water bottle was insufficient gidge

detail.

~ And again insufficient'ridge detail means what?

There is not ridge detail characteristics to

compare it to another inked print, a known print.

178




s

LV

LASER BOND FORM A @ PENGAD ¢ 1-800-631-6989 « www.pengad.com

10

11

12
13
14
5
16
17
18
19
20
21

22

23

24|

And can you eliminate anyone as a result of that

insufficient ridge detail?

. No.

And why is that?

It’s insufficieﬁt, you can’t do anything with it.
What else did you print in connection with this
case?

I printed a total of eight items with the water
bottle being number one, Capital One Mastercaré,
Cosco Card, Gold Star membership card, Elipse .
telephone card, and a plastic card holder, one
plastic ciéarétte lighter, and a metal door
handle.

Okay. Now,rdo you have an order in which you did

this printing?

Yes, I do.

Okay. We'’ve already done the car and the bottle.
What was the next thing that you d4did?

on April 7 I did the plastic bottle and the
Capital One Mastercard, the Cosco cqrd, the
Eclipse telephone commﬁnication-card and the card

holder on April —

AOkay. Why don’t we stop there and can you tell

us, when you printed those cards that you just
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referred to —- and are those cards that are in
the name of Iman Yazbek?

I think so. Can I —

If you could look at thosé,

The Capital OneAcard is the only one that has a
name on it.

And what name 1is that?

Iman N. Yazbek.

And the otﬁer éard, what names are on the other
cards?

There are no names. They are just generic cards.
And whét condition did you receive‘those cards
in?

They came to me, they were not in the plastic, of
course,land I don’t know what you mean when you
say condition.

When you see those cards, were they loose or wére
they in a bag?

Oh, they were in this.

what is that?

This is a plastic cérd holder.

And aid yCU'print those cards?

Yes, I did.

And what method did you use?
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I.psed the fuming and dusting method.
Having-done that, what were your findings?
Oon those Were no ridge detail.

None at all?

None.

What was the next thing'you.did in connection
with this case?

A white cigarette lighter.

And what condition was that given to you?ﬁ
Jqst és —— by itself.

Without being in a bag?

Right; I bagged these after they were done.
And what was the method.used to print that
cigarette lighter?

The same method, fuming and dusting.

And what was the result?

That Was‘no ridge detail also.

What else did yoﬁ do next?

I did the metal door handlé and this is the
béttle we were speaking about.

That bottle, you pfinted tﬁat?

That’s-the first, yes.

Now, the metal door handle that you have, can you

show it to the jury?
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Um—hum;

That metal handle, did you -have information this
came from New Hampshire?

Yes. This was.given to me by Detective
McLaughlin -- well, not to me. It was turned in
to our clerk by Detective McLaughlin on 4/13 from
New Hémpshire.

\

And what efforts did you make in terms of ‘trying

to identify prints from that?

I fumed and dusted it.

Whaf were your fesults having fumed and dusted
it?

That was negative, no ridge detail.

No ridge detail?

Yes.

What wasvthe negt item that you looked at?

I had, there Were two items, actually they’re
lifts. They’re what we call hinged lifts.
Explain to the jury what a hinged 1ift is.
These are what we use, detectives would use to
1ift fingerprints. I have to iet you know this
is a trénsparent topéing and this part sticks
onﬁo this. These céme from New Hampshire. The

black background, we don’tvuse this in Boston.
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What do you mean you don’t use this in Boston.

Boston detectives use clear transparent lifts.

‘What’s the reason for that?

You get a better résult. This you-would hé?e to
—— you can'f see the results. It’s totally --we
haven'f,used these .in, God, I don't know how
ldng.

Did you look.at those 1lifts from New Hampshire?
Did you attempt to obﬁain fingerprints from them?
Well, the lifts are taken supposedly —— are
supposed to be used to lift'a latent off of an
object. what T did was, I looked to see if there
was anf latent on here. On lift number one there
was no ridge detail, no ridge detail to 1lift.
Nﬁmber two —— no, I have number two, I’'m sorry,
was no ridge detail. Lift number one was
insufficient ridge detail.

And what does thét mean, insufficient ridge
detail?

There is not enough to say it_Was anyone. You
can’t identify it.

You can’t inclﬁde or‘éxcludé anybpdy?

Exactly.

Did you test anything else?
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No, that’s it.
MR. TOCHKA: Thank you. I have no
further questionsl

THE COURT: Thank you. Mr. Doolin?

CROSS EXAMINATION

BY MR. DOOLIN: .

Q

‘Detective Wong, 'your testimony is-that in ‘March

of 2000 that you were working for the

identification unit, is that right?

Yes.

And on March 28 of 2000, do you recall whether
you were-workiné that day? |

Yes, I was.

Were you ever called to 89 Faneuil Street?

No, I was not.

To_yoUr knowledge was anybody from your office,
from the identificatioﬁ unit who has training in
fingerprinting called to 89 Féneuil Street to
fingerprint-any areas of.that building oyer
there?

Not to my knowledge.

What time did ydur day'start when you were

working at that time in the latent pfint section
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of the identification unit?

Seven thirty a.m,

So at seven thirty a.m. and thereafter you would
have beéniwotking on March 28, is that right?
Yes.. |

Where was your headquarters at that time?

One ‘Schroeder Plaza.

And youf testimony is that thefe are certain
things that were turned over to you in this case,
is that fight?_

Yes.

And yéur testimony is that at some point in time
you came to make an examination of a Buick
Skylark, is that right?

Yes.

And your testimony is that on March 28 you came

into custody o: your unit came into custody of
the Skylark, is that right?

Yes.

And that you, yourself, printed it, I think you
said on direqt examination} on March 31, is that

right?

- Yes.

Now, you’ve also testified that you fingerprinted
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some other objects from the case, some credit
cards, a water bottle, and some items erm New
Hampshire along with a cigarette lighter. Is

that correct?

_Yes.

And on those other items, the credit cards, the
cigarette liéhter, the items from New Hampshire,
if's fair to say that you wrote a ieporf of your
examinatiog and results, is that right?

Yes, I did.

Did you write any report of your examination and
results of the Buick Skylark?

No, I did not.

The areas of thé Buick Skylark that you examined,
it’s fair to say that that would be the driver’s
side door, is that right?

Yes.

Was that the outer doof or the inner door?
Oqter.

Did you examine the‘inner.éoor at allv?

No, I did not.

The pésseﬁger door, is that the front passenger
door?

It is, yes. It was the side.
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And the passenger door, did you examine the outer
part of it only? |
Yes.

You did not eiamine the inner pa;t,‘is that
right?

No, Ivdid not.

Did you examine the dash?

No, I.aid not do anything inside.

Didn’t do the steering wheel, is that rig;t?
Correct.

You didn’t do énything else within the car, is
that right?

Correct.

Did you examine at all the hood of the caf? The
front of the car at all?

No, I did not.

Did you examine the back of the car, the trunk
area of the car?

No, I did not.

You had that car for three days, is that right?
From the twenty-eighth to the thirty—first; yes.

Then it was released from your department on

April 3, is that right?

I believe that’s when it was released.
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And during fhat_time that it was with your unit,
it’s fair fo sayAthat the'only things you
examined on the car weré the outer driver’s door
and the Quter passenger’s door; is that right?

I have to correct myself there. When you say
examine. I did not process. I did an overview.
That you have to do.

Did you proceSs it though?

No, I éidnlt process, if that’s what you mean
when'you say examine.

Yes. Did you egamine anything else within the
car except for the water bottle?

The water bottle is the only thing that was
taken.

Did you make any notations of other objects that
may have been in that car?

No, I did not.

"Did you do an inventory of what was in that car?

No, I did not.
Do you know what location within the car the

water bottle was?

It was in the front.

Was it in the driver’s side or the passenger’s

side?
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It was on the side, the passenger’s side near thé
hump.

And now the examination of the car, it’s fair to
say that even thr6ugh this day, as we're here in
March of 2002, you Still haven’'t written a.report
on that? | |
No, I did not.

The other objects thaf you talked about in'this
case'that you examined which wquld be the water
bottle, the cardg, the cigarette lighter and the
material from New Hampshire, it’s fair to say
that your testimony is fhat you examined those
sometime in the year 2000,.is that right?

Yés. I have»thé dates that they were examined.
April 7 of 2000 and April 13 of 2000.

When did you write your report of your
examination of those items?

The actual report that was given to the homicide
sergeant, I wrote it March 14, 2062.

Two weeks ago, is that cdrrect?

Yes.

Qn an gxamination that was done two years ago, is
tha;.your:testimony?

That’s what I usually do. I don’t usually write
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a report until the case is going to trial because
I have my hotes so ——
So your testimony —-
MR. TOCHKA: Objection. If she could
be allowed to finish her answer.
THE COURT: Did ybu finish your answér?
THE WITNESS: No, I did not. |

THE COURT: -Go ahead.

BY MR. DOOLIN:

Q

Q

A

Your usual practice —-

THE COURT: Sir, if she could finish
her answer. | |
(continued) I write my reports when the case 1is
going to trial. I have all my paperwork, my
notes, for my‘réport for the motor vehiclé.
Thaﬁ;s»what was stated here, the report for the

motor vehicle, I was using the regular receipt.

"BY MR. DOOLIN:

So the notes that you have are receipts?
Yes.

And on the'receipt that you’re talking about,

- what notes are you referring to on that receipt?

I wrote down the time, the day that I did it, and

what happened to it, the results —-—- I'm sorry.

- 190




LASER BOND FORM A @ PENGAD » 1-800-631-6969 » www.pengad.com

10
11
12
13
14
15
16
17
18
19
20

21

22]).

24

23}

It’s stated here, water bottle, 4/7.

No. As to the car. I’'m Sorry.

Oh. Says.right_here what I did, latent prints,
driver’s_éide-door, baésenger‘door, and I toock

the bottle from the inside. wWhat T normally do

is ——

‘Wait a minute. 1Is there any note on that, ma’am,

about your examination of it?

No.

Is there any note about the results of it?
No.

And your testimony is that-you received some
cards, is that right? |

Car or cards?

Cards,‘credit cards or cards of that nature, is

that right?

Yes.

And your testimony, who did you receive those
from?

Those I received from the evidenqe bay, the
evidence room.

Who in the evidence room?

‘Well, you have to unde;stand how the system is

done.
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0 A My gquestion to you, do you anw who in the
evidence room.

A 'Theré is no one in the evidence room. The
évidence comes to our clerk which i; Mary
Cristoff.- She puts the evidence on my shelf. I
pull it off my shelf. So actually I physically
walk into the evidence rooﬁ and I pull it off.

So nobody givés it to me. The detectivés‘or
officers bring the evidence to her, she puts it
in thg computer, she makes a receipt, and then it

goes into the bay, whoever’s case it is.

Q So this came to you from Mary Cristoff, is that
right?

A Wéll, she did not hand itito me if that’s what
~you meaﬁ.

0 Did anybody hand it to you?

A No. I jﬁst explained to you how it’s done.
Would you like me to do it again?

o) No. My question to you is, maybe you can
explain, did anybédy hand“it to you?

MR. TOCHKA: Objection.

MR. TOCHKA: _Withdrawn.

BY MR. DOOLIN:
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And now it’s your testimony that those‘cards that
you talked about, you examined those in April of
2000, is that right?‘

I examined those, thée cards were done on April 7
of 2000.

Okay. And your testimony also is that othexr than
the lighter, the car, the cards, the items ffom
New Hampshire and the water bottle, did you
examine any other items in this case? ”

What I examined —— yes, you’re correct. The"
wéter bottle, the eight items here.

At any point in time were you asked to examine a
pair of eyeglasses?

I don’'t have any eyeglasses on my list.

Did you examine a lens from an eyeglass?

I don’t have it on the list of evidence received.
Did you examine a set of keys?

They’re not on the liét; sir.

So it’s fair to say that the items that you
examined, Detective Wong, are the items that are
given to you and processed through your unit, is
that right?

Yes.

And you yourself have never been to the scene at
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89 Faneuil Street in connection with this case,
is that right?
Correct.

MR. DOOLIN: I don’t havé any further
quesﬁions, Your Honor.

THE COURT: Thank you. Mr. Flaherty?

MR. FLAHERTY: May I inquire?

CROSS EXAMINATION

BY MR. FLAHERTY:

Q

Detective Wong, my name is Timoﬁhy Flaherty. 1
representiTanzerius Anderson.

If I‘aék you any questions you»don’t
understand, please let me know and I will try to
rephrase it. Okay?

Sure.

Your analogy with the rubber stamp doesn’t really
apply to latent prints, does it?

It’s a good analogy towards a latent print for

someone who has no idea how a latent print is

lifted and how the contact is made. Ivfind it to

be very helpful.
Now, are you familiar with the algorithmic study

that was conducted by Donald Zezic (phonetic
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spelling)?

Né, I’m not.-

You’re not familiar With the fifty thousand by
fifty thouéand study?

No, I’'m not. .

- You don’t know that Donald Zezic at Lockheed-

Martin iﬁfofmational systems, there is a fellow -
- do you know what statistics —— do you know what
AFIS stands for?
AFIS, yes.
And would you tell us what it stands for?
It’s.the Automatic Fingerprint Identification
System.
Okay. Do you know that Donald Zezic is the one
Who developed 1it?
I can’t recall if that's who developed it or not.
And do you know that —-- well, Zezic; it’s in
fifty thousand by fifty thousand. Do you know
that he used latent prints, tﬁe average size of a
latent print to develop the uniqueness of the
fingerpiints?
MR. TOCHKA:V Objection.
ot .- THE COURT: Counsel, ma§ I see you at

side bar?
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(Whereupon, the following discussion
occurred at side bar:)

THE COURT: Grounds fqr the objection?

MR. TOCHKA: It’s not been shown that
this witness is aware of that particular
treatise.

MR. FLAHERTY: She testified as an
expert in fingerprint analysis, Judgef This‘is
the fellow who developed AFIS.

THE COURT: The issue, £he grounds for
the objection that.Mr. Tochka has raised is, for
cross examination & treatise can be used but it
first has to be;established that she has

familiarity with it, relies on it as an

‘authority, and recognizes it in her field.

MR. FLAHERTY: Okay.
(Whereupon, the discussion at side bar

was concluded.)

BY MR. FLAHERTY:

Detective Wong, you recéived training in
fingerprinf idenfification; right?

Yés, I did.

You took a basic fingerprint class that was

sponsored by the Mass. Criminal Justice Training
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Council, right?

Yes, I did.

You took a basic fingerprint élassification class
tﬁat was also sponsqred‘by thé Mass. Criminal
Justice Training Council, right?

Yes, I did.

“And you took an-advance latent fingerprint

techniques class,.right?

Yes.

And then you took the advanced ridgeology course
that was sponsored. by the Internatiohal
Associatioﬁ for Identification, right?

Yes. That’'s the science of ridgeology.

At any of thqse times, in any of those

discussions, did you talk about Donald Zezic, the

»algorithmist?

If we did, I don’'t recall it at this time because
it’s not something that I used to do.latent print

work so I honestly —— I don’t recall.

‘Would you agree with me that the average side of

a latent print is twenty-one percent of the.

print?

I'm sorry.  Would you explain that?

Are you familiar with the phrase, the bowler pad?
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Yes.

That means the whole print on the finger, right?
Right. |

That'$ the bowler pad?

Yes. |

Would you agree with me that in studies of latent
prints like this algorithmic test, would you
agree with me that the latent prints thaf'they’
use to sho@ the unigueness of prinfs is twénty-
one percent of the print?

No, I qan't agree with you. I am not realiy
familiar with that aﬁd'if I was trained on that,
I’'m really not.recalling that because that hasn’t
really anything tQ do with basically what I'm

doing. I'm looking for latent prints and my

concentration is more on the science of trying to

find a print than reading about the history of
the print.
Well, let me ask you this then, see if you agree
with this. |

Would you agreevwith>me, in your
fourtéen years as a member of the identification
unit of the Boston Police crime laboratory, now

assigned to the -Suffolk County District
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Attorney’s office, that of all those thousands of
latent prints that you’ve examined, most of them
are only a fraction of a full print?

Oh, definitely, sir. I would also make the
Corréction, sir. I never said I worked for_the
crime lab.

Oh, I'm sorry. I thought —- were you assigned to
the crime lab?

Never. Né?er mentioned I worked for theA;rime
lab or ever assigned to the crime lab.

Well, you’d agree with me that thoée thousands of
latent prints that you’ve looked at are always a
fraction of the print, of the bowler pad, right?
Sure. - What you’re saying in layman’s terms is
that’s your partial print which is what I was
saying exactly as far as insufficient ridge
detail, insufficient print. What you’re
basically saying is, you’'re using terminology
that we probably never use because with our
training and our background experience, learning
about Lockheed was not important to us. We.were
more concerned about finding_and identifying the
right print and.making sure thatvit wés to the

right person, not baSically the history of latent
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prints. Yes, I can show and talk to you about

the history of prints but it’s not relevant to

basically what I’'m doing.

Actually, Détective Wong, the point I was trying
to make is,.that Iight touéh by the rubber stamp,
isﬁ't that always what a latent print is in youf
experience?
What do you mean when you say, isn’t that ‘always
what ——
You used the analogy of a rubber stamp, right?
Yes, and it’s jusf ——
Isn’t it —
—— that, an analogy.

THE COURT: Please do not interrupt
each other.

MR. FLAHERTY: If I may pose a ——

THE WITNESS: I’m sorry.

Mé. FLAHERTY: -—-— quesﬁion to the
witness? |

THE WITNESS: I apologize;

THE COURT: Please wait for the
questiOn, Detective, and ybu wait for the answer.

MR. FLAHERTY: Yes, ma’am.

BY MR. FLAHERTY:
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And you said that if sometimes a rubber stamp‘is

just applied lightly, maybe you wouldn’t get much

of a print. That makes it difficult to identify,

right?

Well, I think you’re taking —— I’'m usihg an
analbgy.-.I aﬁ trying to show té the jury that
fof someone who has absolﬁtely no background in
prints, I'm trying to make it easier for you to
understand. Before I understood about brints, I
always found‘that the fubber stamp analogy was,
wow, this is kind of éasy, I can understand how a
latent print is left. It takés away the terms

which -- why would I go into terms which you may

.not understand.

A latent print, using the rubber‘stamp
analogy, I find personally to be one of the best
ways to explain to a lay person howAa latent.
pfint could be left. Maybe you disagree but
that’s your opinion and that’s fine, but that’s
the analogy I like to use because I’ve always
felt it was very easy to understand.
betéctivé Wong, isn’t‘it true that when you use
the..analogy of a light touch by a fubber stamp,

that’s almost always what a latent print is in
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your experience? A partial print?

No, I couldn’t say. I couldn’t say always. I
wouldvnever say'aiways.

Almosf alwa?s? A léﬁent —

I wouldn’t say that.

—— is a bartial print?

Every print is different. Every print is left a

different way. I couldn’t say that.

Would you agree that every individual has unique
prints? |

Yes, I agree with you that every individual has
unique prints.

Would you agree‘that every individual, in and of
itself, his fingerprints are uniqué, meaning that
no individual has two prints on his hands that
are ﬁnique —-.are the same?

Yes.

Would you agree with me that the prints are
permanent?

Yés, to a point.

Well, the only way that they change is with a

significant injury. A cut with —-

"Yes.

~— scarring, right?
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Scarfing, right.

And you would agree with me that prints are
formed prenatally, right? In the fetuS?

Yes. |

You’d agree with me that they begin to form maybe

in like, I’'d say —— well, you tell me. 1In the

‘seventh or tenth or ninth ——

They say betWéen the seventh to the ninth;
twelfth, it could be fully developed. That’s
wha£ we'’re taught.

And those are the lines and pattefns'that we
refer to aé friction ridges, right?

Yes, ridge details.

Okay. And those friction ridges are fully

: devéIOped after fourteen months prenatally,

before a pefson is born, right?

Yes.

And they never change after that?

No, they don’t.

And do you understand how friction ridges are
formed?

Yes. They;re the epidermis of the skin.

Epidermis of the dermis come together and the

cells form the friction ridges that grow outside
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the hand, right?

Yes.

And you are familiar, are you not, with the
acrénym.ACE—V?

No, I'm not.

Your training in basic fingerprints, advanced
prints and advanced ridgeology, you’ve nevér
heard the aéronym, ACE-V, A-C-E, dash v?

Nét that I‘can recall. |

Well, would you agree with me then that ACE-V —-
or does this refresh your recollection that ACE-

V, the acronym stands for the analysis,

comparison, evaluation and verification of

prints?

Yes, but we seldom use it when I’m doing my work
so it doesn’t —— I don’t use that terminology.v
I'm sorry.

Well,_do you compare —- do you do an analysis,
comparison, evaluation and verification when you
look at prints?

Sure, exactlyf

Would.you_tell us what you doiby analysis? What
exactly ——

Look at the print —--
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— do you do?
-—- as I stated when I looked at the problem, do
the géneral analysis. That simply is examining
the object ——

THE CCURT: Detective, slow down.
(continued) It’s examining the object to see
with our own eyes. Without using a‘magnifying
glass, you,visua}ize to éee if you see anything.
Thén you get avmagnifying glass‘and you e;émine
the object and it’s a continuation.

When ydu examine the object, what exactly are you
looking for in the analysis stage?

You’re looking to see if there’s a printf if
there is enough ridge detail to identify the
print;

Well, isn’t it true that analysis, first you’re
looking at the overall pattern to éee_if ——
Exactly.

—— to see if it's an arch, a loop or a whorl?
That comes naturally. I mean, if you want me to
sit_dbwn and go back to fourteen years of
breaking down of th I did,basic fingerprints,
yes, we could do that, but when I'm looking at an

object to print for a Casé, I don’t sit there and
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go, this is the A, B, C, dash, dash, dash. I am
going to do my work by examining my object. That
is bbok study. I am doing the basic work which
is‘eXamining the dbject, looking for the print.

I already know what a pattern is. I
already knoQ what an arch and a whorl is, so I
don’t have to do each one of those steps. You
can go right ta the object. You can go right to
examining it. You can do right to the methods
that I’'m going to choose to use to develop that
objéct. Why would I sit —- I mean, I’m not
asking a question, but I would not sit and do an
analysis of, is this an arch or a whorl because I
know what it is after looking at it.
Detective Wong, it’s not what I want. I’'m just
trying to ask you questions about what you did so
we’'re clear. Okay?
Okay. You're noﬁlasking me whét I did. You
won’t let —-
There's no question -—-

—-— me tell you —-

—— Detective Wong —-

—— what I did.

Detective Wong, we’ll get there, okay? We’ll get
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there.

A Alright.

o) Alfight? Are you telling the jury that you don’t

do the analysis; bomparison, evaluation,
verification?
MR. TOCHKA: Objection.
BY MR. FLAHERTY:
0 Do you do something different than ACE-V

THE COURT: She may answer that.

A Yes. What I'm,telling you is that when I get my

object, I examine the object for latent prints.

That Way, when I look at it —- basically, when

you have an object and it has ridge detail, it’s
not always an arch, whorl or loop. You don’t
know what it is. It’s what —-—

BY MR. FLAHERTY:
Q Is there another‘pattern -
MR. TOCHKA: Objection -~-—
MR. FLAHERTY: -~ besides arch,

loop?

whorl,

MR. TOCHKA: Objection, if she could

finish her ansWer?
e . THE COURT: One moment, please.

heér finish her answer. Have you finished,

Let
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Detective?
| | THE WITNESS: No.

THE COURT: Would you, please?
(contiﬁued) What I’'m looking for, when you have
a latent print; a latenﬁ print,‘as you mentioned
before, is not always a full print so you may not
know ifvit’s a loop, arch or whorl. Wwhat you’re
looking at charécteristics. You’ré examining it.
Once you look, you see you have ridge detail,
then you determine which method you’fe goiné to
use. Then you do the method you’re going to use
which in this case T used the fuming and dusting
method. Then I'process that way. The fuming and
dusting method will bring out the print, will
develop the print. Therefore, then I go back and
I look_and I do another examination. What you;re
asking me, I believe, is, do I go by your

acronym, the ACE-V, nof I don’t.

BY MR. FLAHERTY:

Does the FBI?

I'm not an FBI agent. I cannot tell you.the way
the FBI dbes‘their laténﬁ print. VI was taught‘to
do my print as i just told you.

Did you testify that you went to some classes
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sponsored by the FBI?

Yes, we did. Basic latent fingerprints was in
conjunction with the Mass. Criminal Justice and
it was taught by'Chafles Walsh of the FBI.

And did Charles Walsh_of'the FBI explain to you

'the acronym of ACE-V and tell you that the FBI

agents use it when they do their latent and known
fingerprint comparison in a scientific‘way?

He may have, fourteen years ago, yes.

You don’t recall it today?

I don’t recall it today, no, I don’t.

Did you reéail it when you did the examinations
in this case? |

No, I did not give it a thought in this case.

You mentioned points, right?

Yes.

Points in comparison, is that right?

Yes. o

And aren’t those propeily called Galton points?
G-a—-l-t—-o—-nv?

If you want to use the boqk term, yes, you may

call them that. You can also call them points.

»Is‘the book term the right term? The accurate

term? The one you were trained on?
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Well, yes, that’s the ferm that they may have
used in the béok and they also call them points
in‘that book.

Do ybu knowAthat the FBI has a quality assurance

plan, a twelve point quality assurance plan?

The FBI, I believe, has changed. Each department

isxdifferent. Our department is eight points.
If we cannot get a minimum of eighf poinfs we
won’t go fﬁrther.

Do you know the United Kingdom has a sixteen-
point quality assurance plan?

MR. DOOLIN: Objection, Your Honor..

THE COURT: I’ll see you at side bar;
please.

(Whefeupon, the followiﬁg discussion
occurred at side bar:)

THE COURT: Mr. Flaherty, you’re
getting argumentative with the witness, number
one, Number two, sir, the information you’re
incorporating in your quesﬁions isbsuggeéting to
the jury facts which —- information.that I don’t
think-is going to be put before the jury. You
don’t have an expert coming in, do you?

MR. FLAHERTY: I'm asking her if she
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knows. She can say yes or no. The question is
not evidence.

THE COURTf Nor‘was you: question aboutv
the FBI's nlmber of ridge points.which they have
abandoned so I think that any guestion you ask,

sir, has to be either from an authority in some

. way, not from Judge Pollack’s decision,

.respectfully, and do you haveia basis for --

MR. FLAHERTY: My basis, respectfully,
Your Honor, my basis is this -witness is
testifying as an expert in the area of

fingerprint comparison.  She’s testifying and she

put before this jury that the methods used by the

New Hampshire, Conway police department, were not
up to date so I think I have a right to.test her
knowledge on what’s ﬁp to date and what’s not,
Judge. - |

THE COURT: .You certainly can do that,
sir, but is there a treatise you’re using, you
can refer to when you’re asking these qﬁestions?
The Jjury will not know if it comes from some
reliablé source.

MR. FLAHERTY: Your Honor, again,

guestions are not evidence. I'm seeing whether
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'or not this witness knows and I think it’s well

established facts, frankly.

THE COURT: . What's your basis for
saying thét the FBI uées twelve points as it’s
minimum?

MR. FLAHERTY: What’s my basis for —-—

THE COURT: What’s your authority‘for.
itz

MR. FLAHERTY: My training and
experience with fingerpriht examinations, Your
Honor.

THE COURT: Oh that bésis, sir, I'm
going to strike the gquestion. You are not an

expert here. You can’t testify as an expert.

MR. FLAHERTY: I’'m not testifying as an

expert.

THE COURT: You can use any treatise,
any book that she recognizes as an authority for
cross examination. That’s absolutely
permissible.

(Whereupon, the discussion at side bar

was cohcluded.)

BY MR. FLAHERTY:

Detective Wong, you have three options, do youb
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not, when you make an evaluation of a print?
Right?

What are you speakinguof, sir? I'm sorry. Three
thions? Wﬁat threevoptions?

When you make a comparison of a latent to a known
print, you have threevoptions, right?

I'm not following.you when you éay I have three
options. |

You can say that thevlatent print absolutely is
the knbwn print,.fight?

Oh, you mean comparison?

Yes.

When I’m comparing a print?

Yes.

Yes. TIt’s either sufficient ridge detail,
insufficient ridge detail, or no ridge detail
before I make the‘comparison. When I’m making
the comparison, I’'m looking. for points.

Well, when you compare a latent print to a known
print, can’t you say it’s the print, it’s not the
print, or I have no idea?

Not until you will have done the counts and thé
points.

Assuming you’ve done the counts and the points,
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you have your three options, right? It is, it
isn’t or I don’t know, right?

It’s an identifiable print and yog can compare
it, YQS, or it’s not identifiable, or you don;t —
- it’s unidentifiablevmeans that it is not

identifiable, as simple as that.

Right.  Meaning it could be mine, right?

Yes.-

And the level of detail that you’ve testified to,
whether there’s a whorl pattern, ioop pattern and
an arch pattern?

There’s only three -patterns to a fingerprint,
there are loops, arches and whorls.

There’s more closely’identified patterns that you
could look atj though? You mentioned those
bifurcations and islands, right?

Those are called characteristics.

Right. Level two defail?

We call them characteristics.

Did you ever hear of leQel three detail?

We use the term, that was back in basic

fingerprinting. The terminology that we use are
Qharacteristics; There are three patterns, loop,
arches and whorls. Then there are
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characteristics. Your characteristics, as I said
before, are bifurcations, ending ridges, dots,
islandse and —— ycs, bifurcations. Those aré
your'charécteriStics.

What about sweat pores? Did you ever learn about
that in. your training?

Yes.

And isn’t that —-

That’s not a characteristic.

Well, isn’t it a level of detail that you can
detect when you make an examination?.

Yes, it is.

You’ve been trained in that —-

Yes, it is.

—— right?

Yes. It’s where you have —— when you’re looking

at a latent‘print, the sweat pores can leave
dots. Those are not — they’re details but
they're'not what we call characterisﬁics.
Characteristics are what I call.

Uh—huh. But you’re familiar that comparison can

'be made by sweat glands?

-Sure.

Okay. Now, in this case you wrote a report
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March 15, 2002, right?

Yes.

And you testified you referred to some notes. Do
you have your notes with you today?

Yes, I do.

Could T éee those, pléase?

You sure may.

Now, the notes that you have here are latent

print evidence receipts, right?

Yes, they are.

You have a couple of check marks next to them?
Um—hum.

Youvtestified that at some point you were
directed to the bay area gt Schroeder Plaza to
lqok atia.Buick Skylark, right?

Yes.

Now, it’s fair to say in your report dated March

15, 2007, you never mentioned the Buick Skylafk
in the items that you examined, right?

No, I didn’t.

Butlit’s your téstimony that you did examine the
Buick Skyla:k, right?

Yes, I did.

dnly the exterior of the Buick Skylark?
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Yes.

You waited for it to dry-because the exterior was
wet and you couldn’t apply powder to it in order
to see if there were any latent prints left,

right?

»Yes.

The interior of the car was not wet, right?

No.

The steering wheél was not wet? .

Not that I recall.

The radio and the dial was not wet?

No.

The interior.door handles were not wet?
Not that I know.

And incidentally, on March 28, 2000, you néver
went to 89 Faneuil Street, right?

I was not called to —— well, 85 Faneuil Street,
no. I was not called there.

And there was no, as far as you know, known
pérson called out from your unit to print

anything, any location, any door or anything in

P TR ]

that location as far as you know, right?
Correct.

When you tested some of the items you used a
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fuming, right?

I used cyanoacrylate fuming, yes.

Cyanéacrylate?

Um—hum.

There'é other items that can be used, right?
Aren’t there otherléhemicals?

On this particular —- the fuming and dusting
metﬁod waé the best and thét would be for ‘this
material.

Now, you’ve heard of Ardox florescent aye, right?
Yes.

You have heard of Hungarian red, right?

Yes.

You have heard of blaék amido powder; right?

Yes. |

You have heard of leuco crystél violet, right?
Yes.

And all of those thiﬁgs illuminate prints, right?
Yes.

None used in this case?

"Those, well, first of all, we don’t use the dyes.

The dyes are very dangerous to handle and those
other methods were not the methods that would be

best for this object -- for the particular object
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that I tested.

And, incidentally, anything you tested, none of
it was submitted to the FBI for analysis after
youf review, right? |

Why? We don’t submit things to the FBI.

Who checks your work[ Detecﬁive Wong?

If there is a print‘found, it’rs verified by
another latent print examiner.

What if you make an examination and you determine
tﬁere is no sufficient ridge, frict;on ridge.
Does anybody check your work on that?

No, they don'’t.

So it ends with you?

It does.

Detective Wong, did you photograph the Buick
Skylark, the areas that you applied powder to?
No, I did not.

Did you photograph where the water bottle was
found in the Buick Skylark?

I took no photographs.

You took a photography clasé, right?

Yes, I did.

Did&§o§ photograph how the winaow of thé Buick

Skylark appeared when you examined it in the bay?
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I took no photographs of the motor vehicle at

all.

- Did you take a law enforcement instructors

coﬁrse?

Yé§,41 did.

And in your law enforcement instructor course,
were you’taughtAand did you learn about the
collection of and preservation of evidence?

Had nothing to dvaith crime scenes.

Did you take a crime scene collecfion and
preservation of evidence class?

Yes, I did.

Did they talk about photographing evidence when
you make an analysis?

When I make ap analysis? Yes, it does.

Did you make an analysis in this case?

I found no ridge detail so I did not take any
photos. The identification ﬁnit may have taken
photos. We have a photo unit who ddes that. I
take photographs when Iifind a print. I found.
nothing on the motor vehicle so I took né
photographs.

Did you make an analysis of the motor vehicle?

Are we going back to explaining -- when you say
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analysis, was there a pattern on the motor
vehicle?

I’'m using your term, ma’am.

Analysis, is that. what you mean?

Did you make an analysis?

I éxamined the motor vehicle.

Did you photoéraph your examination of ‘the motor
vehicle?

I.éXplained_to you‘earlier, I did not take any
photographs of the motor vehicle. There were no
latent prints on the motor ?ehicle to photograph
so I took ﬁo photograéhs.

You have a latent‘print evidence receipt and you
identified that as item one in the report you

wrote two weeks ago, right?

Yes. Well, you took my receipt so I can’t 1look

at them.

And that’s the water bottle?
Yes. |
You identify that as_item nﬁmber one?

Yes.

And did you apply powder to the water bottle?

I used a fume and dusting method which is using

the fume and dusting method which is using the
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fume which is cyanoacrylate and then dusting
afterwards, yes.

And did you photograph the-results after you--
No. The way, what we‘photograph is when we find
an iaentifiabie-prinﬁ, then we will photograph.
If it’s insufficientAridge detail or no ridge
detail, we do not photograph it. I did not

photograph it.

"Detective Wong, when you say insufficient ridge

detail, whaf you’re really saying is that there
is some ridge detail here, right?

Yes.

Did you photograph the some ridge detail that.you
found?

The ridge detail that was Found on the water
bottle was not enough tb do anything with it. It
was not identifiable. It was insufficient.

And that’s in your opinion, not verified by

" anyone else, right?

Yes, it is.

BecagSe item number‘two that‘you referred to, the
plastic Capital One Mastercard, you write, no
iidge detail developed.

That’s different from insufficient
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ridge aetail, right?

Yes, it is.

And you didn’t photograph that, right?

No ridge detail means exactly that; there’s no
ridge detail, none at all.

You used the same method? Didn’t use the
Hungafian red test, right?

Hungarian red is not used on objects of this sort
so I would not usé it so I would not use -
Hungarian red is very dangerous to use to-your
skin. The best method we use and we find the
safest method. We try to do our work the best
that we can without hurting ourselves. Hungarian
red, amido black and all those are very dangerous
and carcinogenic. So is the black powder.- When
we can find a method that is very good to use and
has alWays been useful, we stigk Qith it.

The fume/duét method is the best method
that I find to use to develop prints and it’s the
safest method and it’s still not safe because
you’re inhaling glUé, so when you’re talking
about those other methods, you’'re télking about
amido black, those are very.dangerous chemicals

to use. We like to be safe and do a good job,
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thé beét job using the fuming and dusting méthod
and it’s £he safest.

How many years did you work at the Boston City
Hbspital? |

I’ve never worked at the Boston City Hospitai.
Did you work as a léb tech in one of the
hospitals hére? |

No, I never did.

You didn’t?

No, i did not, sir.

Did you, in your training did you learn about
rubber gloves, putting rubber gloves on?

Yes, sir.

Do you wear rubber gloves when you do your
examination? |

All the time.

Do you knpw the state police and the FBI use
Hungarian red andvblack amido éowder?

They can use whatever they choose to use. We
choose to use the fuming.and dusting method.
It’s the safest method and'it has been proven to
work well with us.

Now, items two, three, four and five, the plastic

cards and a plastic card holder, you write no
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ridge detail in your report, right?

Um—hum. Yes, I did;

Item number six, cigarette lighter, also no ridge
detail, right?.~

Yes.

Again not photographed, right?

Yes, you’re correct.

April 13 you recéived two items, two two.by four

1lifts and a black metal door handle, right?

Correct.

And incidentally, the three, four and five, the
credit cards, you have in your latent print
receipt, 85 Faneuil, right?

That’s what it says there.

Okay. You didn’t make that entry though, right?
No, I did not.

Thé th items that you received, yoﬁ knew these..
came from New Hampshire, right?

Yes.

You knew that they were processed by a detective
in the Conway Police Department, right?

Yes.

And“you made an independent examination, right?

Yes.
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Did you speak with the detective about the
findings?

No, I did not.

Did you review the detecti&g’s réports about his
finaings?

No, I d4did not.

Did you review the detective’s hotes about his
findings?

No, I did not.

MR. TOCHKA: Objection, Your Honor.
Could I be heard at side bar?

(Whereupon, the foll¢wing discussion
occurred at side bar:)

MR. TOCHKA: I would like to object.
That is mislegding.

THE COURT: Keep your voice down.

MR. TOCHKA: That is misleading. There
were no findings by any detectives suggesting to
this jury that New Hampshire poiice made findings
in connection with this:cése and Mr. Flaherty
kﬁows that.

| - MR. FLAHERTY: 'She is an expert
witness, Judge. 1I’11 have her look at. them right

now and ask her if it changes her opinion one way
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or the other.

THE COURT: Sir, unless you are.going
to have those people come in -

MR. FLAHERTY: I’'m callingvthem
tonight. I can ask her whether or not she
reviewed them.

THE COURT: What are you showing her?

MR. FLAHERTY: ©Let me direct your
attention to item number 010.

THE COURT: Not what’s on this. wWhat

is it that you are showing her?

MR. FLAHERTY: That is a police report,
Conway Police Department, division of
investigation office, dated April 1, 2000, to

Nathaniel Burkes, from Detective Dicey. In item

:number ten, I’'m going to ask her —— she

identified‘these as being taken from New
Hampshire, Detecfive Traylor, latenﬁwprints, door
handle, and item number ten it says in
handwriting, partial thumb print inside storm
door.

THE COURT: And who is the —-— unless
thévperson who prepared that report is coming to

testify, you may not preseht her with this.
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MR. FLAHERTY: I can’t ask her whether
or not she reviewed the reports?

THEACOURT: What basis is there fof
asking that quéstion, sir?

MR. FLAHERTY: Because her opinion,
Judge, was that ;hefe is insufficient ridge
detail. |

THE COURT: 1If you’re going to call
this‘witness, sir, to say that he éerformed tests
and did findings_or.came to a different
cdnclusion, you certainly may do that and
certainly an expert can base his opinion on
hearsay, but what you are showing her is not
something she based her opinion on. It’s
something that somebody else did who is not going
to come to testify. That’s iank hearsay.

MR. FLAHERTY: I understand. I
understand it’s rank hearsay, Judge,’but it’s
also proper cross examination for an expert
witness who is rendering an opinion in the court
based on her examination and a defendant should
be eﬁtitled to examine her as to what exactly she
did in coming to her conclusions.

THE COURT: Nobody is saying you can’t
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do that, sir, but the questions you asked, you’re
telling me you’re not calling any person -—-—

“MR. FLAHERTY: 1I’'m not saying that,

~ Judge.

THE'COURT: Well, unless you are going

to represent it right here to me now, sir, I'm

going to exclude these questions.

MR. FLAHERTY: If I can get Lieutenant
- I spoke to Se?geant Detective Coleman Srior to
the witness testifyiﬁg and.is it my intention to
call‘him depending on the cross examination of
Detébﬁive Wong, based upon her testimony?
Absolutely.

MR. TOCHKA: 'There is not any finding.
It’s a lieutenant who is writing down a liét of
things. This is a list of things including a
list of things that he took from the crime scene
that he says are numbered. That’s not>a finding;
I suggest, that New Hampshire looked at the
print.

THE COURT: The objection is going to
be sustained to those questions, sir.

(Whereupon, the discussion at side bar

was concluded.)
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BY MR. FLAHERTY:

Q

As I understood it, Detective Woné, you reviewed
no réports énd yoﬁ.had nobconversation with
anyone from New Hampshire relative to items seven
and eight in your report dated March 15, 2002,
right?

Correct.

You received those items from Detectiye Traylor,
right?

Sir, I received them. Like I explained to you
beforef from the evidence it states here that
they were submitted by Paul McLaughlin, received
by Mary Cristoff and assigned to mé.

As I understand it, it’s placed in your bay or on
your shelf?

Yes.

Is the evidenge locked up?

Yes.

And you unlock it, take it out, and make én
examination, is that right?b

Yes.

When was your examination conducted on those two
items?

It’s dated 4/13/2000.
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And what was identified by you in yéur'report,as
item number seven, two two by four lifts,
correct?

Um—-hum.

And a lift is a process by which a latent print
is taken from a scene and brought somewhere lee
fpr identification, right?

Yes.

And you have in front of you what I think you
referred to as a‘photographic form?.

No, I said a hinged 1lift.

A hinged 1ift?

Yes.

Okay. And éorrect me if I'm wrong but I think
your testimony on direct examination was, God, I
don’t know how long ago we used these, right?

Yes. What I don’t know —-—- what I said was the

~hinged 1ift with backing, Bdston no»longer uses

théée. I’ve never used them and what we use is
similar to this, it’§ a tinged 1lift, but it’s
transparent. If you take this top of the lift
off, that’s the sticky part, that’s the part,
thi§ 1ift opené up like this and the sticky part

you put onto the object and you 1lift it like this
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and you.put it on the backing. This black is

just the backing which you can sece. It’s very
difficult to examine. They haven’t been —— these
are obsolete. We use the transparent and that’s

what I said.

Do you use a microscope when you do your
examinations?

We use magnifyinglglasses.‘

Do you use a stereo microscope?

We use magnifying glasses.

Are they hand held?

We have all different sizes in the office. We
have the stand-up ones and then we have little
ones, yes, sir. We have the eyepieces, we have
the magnifying that.goes directly onto the
latent. ‘

What kind did you use when you examined item

- number seven?

I used the hand, the one-thét goes on top and I
don’'t — I cannbt givé you the name of it.

Now, you write that there is insufficient ridge
detail for positive idehtificatioﬁ, right?

Yes}

That means that there is ridge detail on that
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lift, correct?
Yes.

So the lift, the process by lifting the 1lift was

good enough to pick up the latent, right?

No.

Well, there ié é latent print on there, isn’t
there?

No. There is what we call insufficient ridge
detail. It's insuffiéienf. It’s so minute.
There is not -—— I do not put there is no ridge
detail because there is somewhat of a ridge
aetail wheh.you had a magnifying glass. I don’t
héve ahy opinion - you could see that.there are
ridges there but the ridges are minute. On this
there is absolutely nothing. So there is a

difference. This is no ridge detail, this has

insufficient ridge detail. 1Insufficient is the

terminology that>I use when there’s_§pmething
therebbut there is not enough.

Did you see sweat pores or sweat glands on the
ridgevdetail?

No. There is not énough of,ahything‘on this as

far as ridge detail. There is insufficient ridge

detail.
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Now, the process of latent fingerprint
examination is éntirely subjective, isn’t 1it?
well, it aepends on what you’re saying. I mean,
if ——

wWell, I’'m saying, Detective Wong, that it is your
opinion that it is insufficienf ridge detail,

right?

Well, T would say that if you had someonée here

from the ‘defense that wants to look at this, that
they could look at it and they would say the same
SO you could bring in another latent print
person, yes, if you chose to, and they would give
you the same informatidn. You can’f make
sufficient ridge detail out of insufficient ridge
detail,;

Is that the same thing? Well, you haven'’t talked
tQ the New Hampshire police department people,
right?

No, I have not.

So you have no idea what their conclusions are,
do you?

If they are latent print examiners gnd they
looked at this, they would say it was

insufficient ridge detail. There is no way you
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can say this is sufficient ridge detail.
Well, that’s your opinion, right?

Okay, yes. That’s my opinion but, like I said,

“you can get another opinion.

Now, item number eight, that’s a metal door

handle, right?

Yes, it is.

And on item number e?ght it’s your opinion, is it
not, that there is no ridge detail developed,
right?

Corfect.

No ridge detail whatsoever?

Corréct.

And again ydu used the fuming method, riéht?
Yes, I did.

And you didn’t photograph it, right?

No, I did not.

And you have not spokén to or examined anything
with respect to Lieutenant Dicey from the New
Hampshire, Conway Police Department?

I did not speak to him, no.

Yéu received some prints in the prbdess of this
investigétion tefmed elimination prints,vright?

I did not receive them.

235




LASER BONDFORMA @ PENGAD » 1-800-631-6989 « www.pangad.com

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

You did not receive any elimination prints?

They go to Mary Cristoff, the clerk. If you look
at my évidence, it’s nét — exémination,
elimination prints --

I711 ask a queétion in a second, Detective. You
kﬁow Deteétive McLaﬁghlin from the homiciae unit,
right?

Yes, I do.

And as far.as>you know he knowélyou, right?
Um—hum! |

I just ask you to take a look at this repbrt and
look at me when you have had an opéortunity to
look at it.

Yes;

Does it refresh your recollection as to whether
or not you received some eiimination prints?

Yés.

And do you pregently néw recall receiving

elimination prints to examine in the case?

Okay. Would you let me explain?

Do you presently recall receiving'elimination

prints to examine in the case? Yes or no.

Myself?

Do you presently recall --
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No, I don’t.
Did you ever receive elimination prints to make

an examination in this case?

‘There are —-— I personally didn’t receive them.

The elimination prints were submitted.

Detective Wong, please —-

MR. TOCHKA: Objection, Your Honor.
THE COURT: Let her finish her answer,

sir.

‘(continued) You have to understand, the way they

are sent in to us, elimination prints are‘not
what goes on to the evidence sheet. The
elimination prints are separate. If I'find a
print that needs to be comparéd, if I have
sufficient ridge detail then I will go on with my
processing. If I have sufficient ridge detail, I
will then reach out for my elimination‘prints. I
don’t go to the elimination prints unless T have
a print to compare. Elimination prints are used
only when you have suffigient ridge detail and
you’re going to start making comparisons. We put
the elimination prints to the side. Those are
th%Egs we don’t worry about until.we finish our

examination and our processing.
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BY MR. FLAHERTY:

0

And again, the fact that you made no comparison
of anyone’s prints against what was submitted to
you, the 1lifts,. the itéms, is because you formed

the opinion there was insufficient ridge detail,

right?

Eiactiy; I had nothing to qompare. You'’re
absolutely right.
And your opinion'of insufficient ridge'detail was
verifiedvby no one within the Bos£on Police
Department, correct? |
It’s not an opinion, sir. It’s my examination
and what I found and what'was developed. There
was no ridge detailbdeveloped on any of the items
that I receiﬁed to make a comparison.
It’s not your opinion that it’s insufficient
ridge detail, Detective Wong?»
It’s nbt an opinion. I looked and it’s not
there. 1It’s not there. It’s not an opinion.
Let’s be clear. Wwhen yéu loéked, you saw ridge
detail -—-

-MR. TOCHKA: bbjection to the
argumentative nature.

THE COURT: You are getting

238




R

LASER BOND FORM A @ PENGAD » 1-800-631-6983 » www.pengad.com

10|

11
12
13
14
15
16
17
18
19
20
21

22

23]

24

Q

argumentative, sir. Another question, please.

BY MR. FLAHERTY:

When you looked at the item, specifically item

number seven and item number one, the first 1ift

~and the Wate: bottle, you write in your report,

insufficient ridge detail, right?

Yes.

Which means you saw something, right?

Yes. |

And after seeing something you then decided by
yourself that it was insufficient, correct?
BaseaAon m? knowledge and my training and my
experience as a latent pfint expert exéminer.
Let me changeithat,,latent print examiner. My

process in the examination, there was

insufficient ridge detail for further

determination. It's unidentifiable. You cannot
identify. Yoﬁ cannot'go any furthe;:A When it’s
insufficient, there was not enough ridge detail

to go any further to gét,a sécond opinion.

A second opinion? |

That’s what you want me to say. You want to

_knbw, did T go to someone else. No, I did not

because there was not enough ridge detail to go
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to anyone else. It was insufficient. That ended
my process. When it’s insufficient ridge detail
or no ridge detail, there is no sense on going —-
thét's the end of the processing. There is |
nothing elsevto process. 1It’s insufficient, no
ridge detail.

Q Detective Wong, you’d agree with me, would you
not, that althoﬁgh you cannot make an inclusion
and ideﬁtification, right, you can make an

exclusion, right?

A No.

Q No?

A Not if it’s insﬁfficient ridge detail. You
cannot do anything with —— if there is no ridge

detail, 'you have nothing to include or exclude.
There is nothing, nothing. No ridge detail means
exactly that, np ridge detail.
THE COURT: Counsel -—--
MR. FLAHERTY: Last'question, Judge.
BY MR. FLAHERTY: |
0 I agree, and.no ridge detail is different from
your opinion of insufficient ridge detail?
A No, it’s notf

Q WQuld you agree with me,_DetectiVe Wong ——
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It’s not my opinion, sir.. No ridge detail means

no ridge detail. Insufficient means just what

the word says, insufficient ridge detail. It’s
not an opinion, sir. It’s no ridge detail,

insufficient ridge detail.

MR. FLAHERTY: No further questions for
the witness, Your Honor.

THE»COURT: Aﬁything~more, Mr. Tochka?

MR. TOCHKA: -Just one question.”

REDIRECT EXAMINATION

BY MR. TOCHKA:

Q

Just with respect to the items that you have in
this box. They were fumed using what?
The fuming and dusting method using
cyanoabrylate. Do you want me to spell it?
And that fuming is still on those particular
items, right? |
Yes, it is.
So anyone can take a look at £hese, an expect
could take a look at thesé, another expert and
make their own opinion as well?

MR. DOOLIN: Your Honor, I object.

Yes, they could.
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VMR; DOOLIN: Objection} Ybur Honor.

MR. TOCHKA: No further questions.

THE COURT: Thank yoﬁ, Detective Wong.
You may Stép'down. |

THE WITNESS: Thank you.

THE‘COURT: May I see counsel, please?

(Whereupon,.a discussion occurred off
the record at side bar.)

THE COURT : Ladies and gentlemen, thank
you very much for your patience with us today. I
can tell you this, you will not be getting the
case témor:ow for conéideration. We had
anticipated that would be so but it is not going
tQ be. Tomorrow I will ablevto tell you more but
at a minimum I do think we will be able tb move
to the conclusion of the evidence and we will
know tomorrow more what the schedule looks like
with respect to concluding the case; that is,
giving it to you for your chsideration.

After the close of fhe evidence you
will recall that, when I had given you an outline

of the order of events in the trial before we

" began, that after the evidence has been

presented, that is, all the witnesses have
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testified and all the exhibits‘have been
introduced, that we then listen to closing
arguments which are made on behalf of allvthe
parties, both defendants and the Cdmmonwealth,'.
and thén'I must insfrUct you on the law. That
portion of the case will také probably almost a
full day to do given the case and what has to be
explained to you. So I'm hoping that that will
bé done on Thursday. I’11 tell you definitely.
tomorrow if that’s the case.

So I just wanted to alert you that we
will not be getting the case to you tomorrow.

I'm going to ask that you come tomorrow»at.nine
thirty tomorrow and we’ll use whatevef porﬁion of
the’dai we need to get the evidence in.

So thank you again. Please continue té
observe the inétructions about not discussing the
case, consulting any'dutsiae sourcé, or returning
to the scenes about which you saw on the view;
Please leave your notes on yoﬁr seats. |

We’ll see you tomorrow at nine thirty.
Thank you.-

o (Whereupon, the proceedings were

adjourned at 4:24 o’clock p.m.)
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CERTIPFICATE

I, Mary M. Wrighton, do hereby certify

that the foregoing transcript, pages 1 through

244, is a complete, accurate and true record of

my stenographic notes as taken by me in the above

mentioned matter to the'best of my skill and

ability.
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" Mary M. Wrighton
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