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WITNESSES:

CHRISTINE STEVENS

MARK

direct examination by Mr. Tochka
cross examination by Mr. Doolin
cross .examination by Mr. Flaherty
redirect examination by Mr. Tochka
recross examination by Mr. Doolin
recross examination by Mr. Flaherty

VICKERS

direct examination by Mr. Tochka
cross examination by Mr. Doolin
cross examination by Mr. Flaherty

STEPHEN RIDGE

direct examination by Mr. Tochka
cross examination by Mr. Doolin

‘MICHAEL LAROCCA

direct examination by Mr. Flaherty
cross examination by Mr. Tochka

redirect examination by Mr. Flaherty
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EXHIBITS:

No. 38 - eyeglasses
marked and admitted

No. 39 - 1lens

No.

No.

No.

marked and admitted
40 - photograph
marked and admitted
41 - photograph
marked and admitted
42 - photograph

- marked and admitted

No.

No.

No.

No.

No.

No.

No.

43 - photograph -
marked and admitted
44 — photograph
marked and admitted
45 —-photograph
marked and admitted
46 — photograph
‘marked and admitted

47 - jar
marked and admitted
48 - jar ‘

marked and admitted
49 - fragment
marked and admitted

101
128
131

191
201
206

20
22
25
26

28
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50 - chart
marked and admitted
51 - document

marked and admitted

52 - envelope

marked and admitted .

231
231

231
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(Wherenpon, the proceedings were
reconvened at 9:59 o’clock a.m., without the
jury.)

THE COURT: .Counsel, pleasé.

(Whereupon, the following discussion
océurred at side bar:)

- THE COURT: For the record on Heather

.Coady?

MR. TOCHKA: I spoke with Mr. Freedman
last night. He told me that she was being sent
to a psychiatric unit for observations for three

days, that she would be in the psychiatric unit

and therefore she is unavailable and, as a

result, I'm just going forward with the witnesses
I have and I don’t intend to call her. It’s my
underStanding she is unavailable plus my

understanding from Mr. Freedman was that she

would exercise her Fifth Amendment rights before

this Court and, rather than delaying the jury,
asking tnis Conrt to delay thé jury when I
honestly don’t believe I would have an.
opportunity for over a week to bring her‘back,
not knowing whether or not she would still be in

a condition to be able to testify in a week, I'm
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proceeding with the witnesses I do have.

THE COQURT: Does that mean that your
intimidation of a witness indictment is going_td
be —— that would mean that the intimidation
indictment would be dismissed or --

MR. TOCHKA: Wéuld be diémissed‘as well
as the indictment, I believe it charges himIWifh
armed robbery with a knife since Heather Coady
would have testified to that.

THE COURT: Okay. .Yes, sir?

MR. FLAHERTY: I think, Judge,
procedurally; mustn’t the Court entertain a
required finding of not éuilty as to those

indictmehts since each of the defendants has'beeh

~placed in jeopardy on those indiétments?

THE COURT: I don’t know. We can
diséuss that later. If fou havé any authority, I
don’t know, I’'m happy to consider that, sir, if
you have something for me to look atjh

.MR. FLAHERTY: . There 1is éne matter that
I wanted to bring to the Court’é‘atténtion.
There is a card. Last night, speaking with Ana
Cuigini, the mother of Joleena Tate, she‘gave me

a card that Joleena Tate had mailed to her on




tASER BOND FORM A @ PENGAD » 1-800-631-6989 » www.pengad.com

10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

March 16 with certain statements thét I wouid
argue are her intention, go to her intention, and
bias,vmotive, and prejudice.with respect to her
trial testimdny. So I would seek to introduce
this, authenticate it through the mother, and
introduce it. I gave it to Mr. fobhka and
Detective Colgman, if‘the Court would like to
take a look at it béfo:e ruliné on it.

THE COURT: Not.now, sir. It wouldn’t
be until your casé ——

MR. FLAHERTY: Right. I just wanted to
bring it to the Court’s aﬁtention.  |

Mé. TOCHKA: The other guestion, Your
Honor, whether the Court would allow me to call
Detective Devane who visited Heafher-Coady in the
hospitél and put on the record before the jury
simply that he went to the hospital‘yesterday,'to
St. Elizabeth’s Hospital, and he spoke with
Heather Coady ana he had a conversation with her
at St. Elizabéth;s_Hospital, not what the

conversation was, and simply that’s it, only

because I mentioned her in my opening and I don'’t

want this jury to speculate that she’s

unavailable —- I don’t know.
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THE‘COURT: She is unavailable.

MR. TOCHKA: Right. I don’t want the
jury.to speculate as to why I have ndt called
her. |

THE COURT: Well, I don’t think so,
sir, is the short answer becauée I analogize it
to a witness invoking the Fifth Amendment
privilege. It’s nqt permissible to put the
witness on before the jury for the purposes of .
having the witness found unavailable due to the

invocation of the privilege. I don’t know of any

case which is exactly analogous. If there is
somethingl—— it seems to me I could, in the

charge, address that by some instruction.aldng
the lines of —— I’d want to think about it "but I.
would consider pufting something in the
instructions éo that no party would be —— it
would be‘taken out of the jury’s realm of
speculation, at a minimum.

MR. TOCHKA: That’s fine. If the Court
would do that, then I’d appreciate that.

| THE COURT: . Okay. The céurt reporter

did type up a transcript éf the direct and

redirect of Jonathan Simms and I've reviewed it
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and, based on my review of it, I’m'th going to
allow the written téstimoﬁy, the grand jury,bthe
transcript, tQ go in as probative evidence.

Mr. Simms’ surprising-lack of memory
about almost everything including the underlying

events as well as statements he made to the grand

Jjury, you did, in connection with your

examination on some instances attempt to refresh

his recollection with the transcript. His

‘recollection in the main wasn’t refreshed. I

think there are a couple of instances where it‘
was refreshed and, of dourse, then his answers
would be substantive on that. The other
occasions when you asked ﬁim to recall the
underlying event in the grand jury testimony, he
was unable to do that. .You did, with respect to
your questions, use the guestions and answers
that were given by him in‘the grand jury and
those essentially you went through unobjected to.
So I;m going to leave the transcript as
it is. I'm not going to instruct the jury that
they may use the grand jury testimony as
probative. I will, however,-say that because at

our conferences you were suggesting to me that he
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was —— 1is it fair to say, that you believe he was
falsifying his memory, sir? |

MR. TOCHKA: Yes.

THE COURT: His lack of memOry. Okay.
Well, based on that and my observations of his
demeanor, there are probably gfounds to conclude
that, although I make no opinion abbut that, only
fér the purpose of saying that that would allow
you then —— it’s an open question as to whether
that would allow you then to argue tﬂe |
inconsistencies between trial testimony ana grand .
jury testimony, buﬁ I do think that fhis is
certainly a case where you should be permitted to
argue at least that thé grand jury testimony was
inconsistent with his triél‘testimony, éven
though on many of‘these‘issues he had a lapk of
memory .

MR; TOCHKA: .On two points, Your Honor;
with respect‘to that. I beliéve it’s
Commonwealth versus Sgriano (phonetic spelling)
that talks about whén-a witﬁess feigns a lack of
memory, this court, for purposes of Daye, can.
admit that testimony.

RS

THE COURT: That’s what I did —— oh,
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for probative value?

MR. TOCHKA: I believe it’s,fof
probative value as well.

THE CCURT: If you give‘me a cite, I'm
happy to look.at_it but the point is, sir, it’s
in there.

MR. TOCHKA: But then to my second
point —-

THE COU3T: I'm hot allowing it to go
to the jury in writing.

MR. TOCHKA: —— since the Cogrt then

instructs the jury the guestions are not

evidence, I simply put the question to him and

then therefore, didn’t you say before the grand

jury, no, you had not gone to the hotel, and this

.Court’s instrﬁction'to the Jjury, thé questions

aren’t evidence, the'jury would be instructed

. that that question, they could not consider that

as evidence, his inconsistent.stateﬁents unless
his grand juryvminutes went in. The Court could
just instruct them they aré being offered only
for the pqrpqses of impéachment, not.for
probativévvalue}

THE COURT: I will consider that, if
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you wéuld give me a cite about including that in
my instructions. Off the record for a‘moment.

(Whefeupon, a discussion occurred off
the record at side bar.)

(Whereupon, the following discussion
occurred at side bar:)

THE COURT: Any exhibits which have
been given identification letters, I will .give
counsel an. opportunity to argue to me based on
the evidence whéther they should be admitted of
not and if there are any appropriate redactions,
we can make those. That goes for both you and
the defendants.

MR. TOCHKA: I want to make sure when
the Court wants me to do it. Before I rest?

YTHE COURT: Let’s do it at the end.
Wé’ll clean it all up. Okay.

'(Whereupoﬁ, the discussion at»side bar
was concluded.) | -

THE COURT: May I have thé jurors,
please? |

(Whereupon, the jury was escorted into

the courtroom at 10:10 o’clock a.m.)

THE COURT: Lédies and gentlemen, I’d

K
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like to welcome ybﬁ béék{ We’'re ready to move
into the final presentafipn of the evidence. We
thank you for yoﬁr conﬁinued attention with us.

Befére we do that, howevef, again I
just.ask whether there is any juror who haé not
complied with any instruction i’vé given
including not diScﬁssing the case,'cqnsulting any
oUts;de séurce, or_visiting any of the sites that
we saw on the view. If you ﬂave not so complied,
would you raise a hand, please? Thank you very
much. The record ShOuldAreflecf no juror has.

Mr. Tochka?

MR. TOCHKA: Thank you, Your Honor.
The Commonwealth would call Christine Stevens.
May I prbceed, Your Honor?

THE chRT: You may, sir.

MR. TOCHKA: Thank you.

CHRISTINE STEVENS,

called as a witness, being first duly sworn,
was examined and‘testified_aé follows:

DIRECT EXAMINATION

BY MR. TOCHXKA: o T

BT

Q

Ma’am, would you please introduce'yourself?

12
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Yes. My name is Christine Stevens. That'’s
S—-t—-e—-v—-e—-n-s.

What is your'odcupatioq?

I am a senior criminalist at the Boston Police

crime laboratory.

And where are your offices located?

' We are at One Schroeder Plaza.

How.long.havé you been with thé Boston PoLice?
I have been with the Boston Police since 1895.
Are.you a civilian ér a police officer?

I'm.a civilian.

When you tell>us you are a senior criminalist,
Can you tell us something about youf background

and training to become a senior criminalist?

Yes. I started as a medical technologist. - I

have twenty-five Years»of'clinical laboratory
expefience. I am a registered medical
technologist through the American Medical
Technologists Society, and then I transferred to
the crime lab in 1995. I transferred as.a‘
forenéic technologist and became a criminalist in
1997 and subsequently a senior criminalist in
1999.

And what are your duties and résponSibilities,

13
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Ms . Stevens, as a senior criminalist?

As a senior criminalist, I have supérvisory
duties and administrative duties. My section is
serology which is blood and body fluids and I
superViSe the Serology section of the laboratOIY;
I'alsd go to crime scenes and writevreports,
examine items of physical evidence, do
comparisons, identify bod? fluids, and present

those findings in court.

‘When you say do comparisons, what do you mean?

Comparison testing on identification of blood and
unknown evidence samples to known referenced
samples.

Okay; Now, iﬁ connection with this case —— well,
let me ask you, before I‘gét to this case, is it
a standard operating procedure for individuals in
the crime lab —- how many individuals are there
in the crime lab, 'actually?

We have approximately fourtéen people in the

crime laboratdry.

"And is it the duty -- is it a standard operating

procedure for individuals in'the crime lab to go

to every crime scene in the City of Boston?

- No.

14
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Is it the standard operating procedure for
individuals‘in the crime lab to go to evefy
homicide scene ip the City‘of B§ston§

No.

When is it that individuals from the crime lab

will go out to a crime scene, any crime scene?

. We go to crime sceneé at the request of the

investigator.

And in connection with this caée,‘did you’haye
océasion to go to‘the crime scene ag 89 Féneuil
Street back in March . of the year 20007

Yes.

And at whose request did you go-?

Sergeant Coleman from'hémicide.

Do you. recall about what time you got there?
Yes. I arrived at the scene at approximately
seven: forty—-five in theAmorning.

And when you went out there, did you go out the¥e
with another individual from the crime lab?
Yes. I fespoﬁded with Susan Coyne. She is a
criminalist in the lébo?atory.

And when you weht there, did you'haveba
convefsation with Sergeant Coleman?

~u.fa .

Yes.

15
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And as a result —— by the way, are there various
reasons why individuals such as yédrself are
called to a crime-scene?

We’'re called tbithe crime sceﬁe if the
investigaﬁor wants us tb collect.biological
evidence or to confer with us at the scene for
any reason, for us to collect items at the scene.
And‘when you went to this scene you did confer
with Sergeant Coleman?

Yes.

And can you  tell us what your obéervations were
when you arrived at that scene?

When I.arrived at-thaf scene,‘there were cones,
numbered cones markingbitems thét were .on the
ground. We talked about the scene and we did a
walk—through of the area.

With Sergeant Coleman?

Yes.

And were there photographs taken of that
particular sceﬁe?

Yes.

 And when you say that there were dones, what were

those cones marking?

The cones were marking items that the

L)
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investigators wanted us to collect.

And when you Say £hat the investigatorsvwanted
you tQ collect, are thefe reasons why you colleét
items at that poiﬁt'in time?

We colléct items at the scene because they could
become potentially evidencé when we know more
abouﬁ the case.

So when you collect items at the‘scene, do you
know wﬂether or hot the items that you’re
collecting are evidence connected to this
particular case?

No.

And so items are retrieved for what reason then?

ITtems are retrieved so that we can look at them

later if we need to.

Now, in connection with this case, did you

collect certain items?

I collected nine items at the scene.
And do you have é'report with you?
Yes. |

And can you take out your report?

Yes.

And can you tell us what -- why don’t we go with

the first item that you have in your report that

7
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you eollected.

The first\item that I collected was a pair of
eyeglasses.

And where were those eyeglasses'iocated?

The eyeglasses-were found by cone one which was

near the victim’s hand.

Ma’am, I’d ask you to take a look at that item.

And can you tell me if the eyeglasses you
collected aie'there? |
This is the eyeglass lens, this is item four.
Can you look inside?
And this is item one in the bag.
And what is that?
This is the pair of eyeglasses.
And can you take that out, élease? And, ma’am,
you have just taken out a pair of eyeglasses from
a bag and you put on rubber gloves when you did
that.

Can yoa just explain to the jurors then
reason why you.handled that item with gleves?
We handle the item with gloves so we donit
contaminate the iteh and so we don’t expose
ourselves to any‘biohazards.

Are those the items that you retrieved in March

18
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of 2000 by the victim’s body?

A ~ Yes.

MR. TOCHKA: Your Honor, I would ask if
the witness could step fo the jurors and actually
show the jurors.

THE COURT: Yes.

THE WITNESS: _(Complying)

MR. TOCHKA: And if you could place
those back inside the bag, and i'd ask theg

>Court’s permiséion to mark them as aﬁ exhibit. I
move to introduce these as an exhibit.

THE COURT: Any objection?

MR. DOOLIN: No objection, Your Honor.

MR. FLAHERTY: ©No objection.

(Exhibit No. 38, being eyeglasses, as
described above, was marked and admitted into
evidence.)

BY MR. TOCHKA:

Q ~Ms. Stevens, I’m showing you now on the diagram
what’s been mafked as Exhibit 13, and are those
the same glasses that YOu have just shown to the
jury that were by the body of Imaanazbek?

A Yes.‘ They were approximaﬁely five inches or SO

from his right hand.
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What was the next item that you retrieved?

The next item was a reddish brown stain that we
collected from the left side of the frbnt step,
the entrance to 89 Faneuil Street.

And do you know whether or not that waé

photographed?

"I don’t know.

And I'm going to show you what’s been marked
Exhibit 3 ana ask you if you recognize that.
Yes.

And does that depict the stain»that_ybu were
referring to?

Yes. It would be the reddish brown stain on the
front stoop.

And you just pointed to that, correct?

Yes.

Is that depicted there?

Yes.” It’s on the left side of the front stép.
And when you said you colledted,‘you'collected

what?

I collectea a sample of that..

What was the next item that you collected?
The next item was a set of Reys.

And I’'m showing you what’svbeen marked previously

20
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as Exhibit No. 9.
Does this photograph depict where those
keys that you recovered were found?

Yes.

What was’the next item?

Next item was an eyeglass lens.

I'm sorry. Can you repeat that, please?'

Yes. The next item was an eyeglass lens thaf was
also collected'from the top righthand corner df
the step.

And the first item that you referred to was an
eyeglass, correct?

Yes!

In that eyeglass was there a miSsing glass from

that eyeglass?

Yes.
And do you have tﬁat with you today, that
eyeglass? |
Yes.
MR. TOCHKA: And may I see that? With

the Court’s permission, if the witness could take

that out and show it to the jurors?

THE WITNESS: (Complying.)

MR. TOCHKA: Thank you, ma‘’am. Could

21
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you resume the stand? And if you could place

that back into that envelope?

THE}WITNESS: (Complying.)
‘MR. TbCHKA: Your Honor,.at this time
I’d move fo introduce fhis item into evidence.
MR. DOOLIN: Nb dbjecfibn.
MR. FLAHERTY: No objection.
. THE COURT: It may be marked and
édmitted.
(Exhibit No. 39, being a lens, as
described above, was marked and admitted into

evidence.)

BY MR. TOCHKA:

Q

And showing you Exhibit 9, I ask you whether or
not you observe that eyeglass on this diagram.
Yes.

And where is that?

. It’s near cone five.

Does that fairly and accurately represent where
you observed that eyeglass?

Yes.

"~ Where you collected it from?

Yes.

That’s it right there, correct?

22
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Yes.

What was the next item?

‘The next item was a piece of debris that was

stained reddish brown. It was collected from the
‘same area. It was on the righthand side of the
top step.

Now, when you say a-piéce of debris that was
stained reddiéh brown, can you describe that for
us?

It was an irrégularly shaped tiiangular piece
that ﬁeasured almost a half an inch by a quarter
of an inch by threeveighths of an inch and had a,

like a thread-like piece oh it as well.

And what did that debris appear to be consistent

with?

CoﬁSistent —— it was possibly a piece of tiésue.
And you don’t have that Qith foﬁ today, correct?
No. It’s biological. 1It’s maintained in the
laboratory. - |

And once againvshowing you Exhibit'9, and I ask
you if thatfs depicted and if what I'm pointing
to right now, if that appears to be the debris

that you’re referring to.

Yes. It’s hard to see in the photo but it was ——

23
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Can you point it out for us, please?
(Indicating) |

IT/m going to put this on the screen, try to
enlarge it. Is thét the debris showﬁ on Exhibit
. , .

Yes.

And_that appeafed to you to be tissue?

Yes.

What’s the next thing?

We collected'a battery.

And what number are we up to now?

We’re on item sixteen.

And -- item what?

Sixteen.

The tissue and the batteries, do you recall where
the battery —— is there more than one battery?
Yes. There was a baftery that was in the
driveway and anoﬁher battery that was up against
the wall in the driveway,

Is this the battery that you’re referring to

vthatfs in the driveway?

Yes. That was by cone six. That is item
sixteen, yes.

And do you have that with you today?
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It will be in the box with the evidence, vyes.

MR. TOCHKA: Let‘me ask if I can have
this marked as an exhibit;

MR. DOOLIN: ﬁo objection;

THE COURT: Any objecfidn?

MR. FLAHERTY: No objection, Your
Hono;.

(Exhibit No, 40, being a phofbgraph, as
describedlbelow,‘was marked and admitted into

evidence. )"

BY MR. TOCHKA:

Q

And now I’'m putting Exhibit No. 40 on the
diagram.' Is that the newspéper and the battery?
Is that in the picture? |

Yes.

And now I'll zoom in bn that battery. Is that
the battery?

Yes.

You said -there was another battery, correct?
Yes.

You said that was closer to the what, ma’am?
Closer tovthe'Wali in the driveway. There was a
back wall.

Was that marked with a coné?v
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A Yes.

Q And 1is that the battery?
A Yes.
0 And is ‘that the cone that it was.marked with?
A Yes..
b-Q - And is that a fair and'aCCurate representation as

to how it appeared when you observed it back in

March of 20007

A Yes.
MR. TOCHKA: I move to introduce this.
MR. DOOLIN: No objection.
MR. FLAHERTY: No objection.
THE COURT: It may be marked and
admitted. |

'(Exhibit No. 41, being a photograph, as
described above, was marked and admitted into

evidence.)
'MR. TOCHKA: And I will publish this on
the screen with the Court’s permission.

THE COURT: Yes.

BY MR. TOCHKA:
0 And is that. the battery that’s on the screen now

‘that you observed back in March of 20007

A Yes.
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And is that fair and accurate in terms ofithe
close-up of the béttery? |

Yes. |

What else did you collect?

1 collected a reddish brown stain from a grouping
on the inside hallway.

I'm sorry? Go ahead.

I'm sorry. Inside of the door in the entranceway

of 89 Faneuil Street.

So as you walk inside the doorway, if’s where in
relation to the doorway? |

The door opens right to left and it was on the
right wall.

And was that photographed?

Yes.

And are these photographs all of the same —-
well, you tell me what these are photographs of.
These are photographs of the inside right wall,A
the‘grouping of reddish brown stains. They
appeared simiiar to me and I coilected one of
them and identified £hevotaih as human blood.
Those three photographs, are thoSe the —- are
those éhowing, depicting-the éameoblood that you

St fa

observed on the wall, Jjust from different angles?
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Yes.

And which one, in your opinion, best reflects

what vyou observed?

(Indicating)

MR. TOCHKA: The Commonwealth would
move to introduce that photograph.

'MR. FLAHERTY: No objection.

MR. DOOLIN: No objection.

THE COURT: It shall be marked.

(Exhibit No. 42, being a phofograph, as
described above, was marked and admitted into

evidence.)

BY MR. TOCHKA:

Q

You said that you examined that blood, and what

did you do?

I first did aepresumptive test which is a general

screening test.. It indicates the presence of
blood. 1If that test is positive, then we go en,
do a confirmatory test ﬁhich tests for human
blood; .I did that and the test was positive.
Did you do any DNA typing on that blood?:

No.

Is there.a Treason why you didn't‘do any DNA

typing?
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. It wasn’t requested and we need comparison

samples to do DNA typing.

And iet_me ask you, in terms'bf when you are at a
crime scene, when you’re going to crime-scenes_——
you’ve collected blood samples on other ocCasions
when you went to brime scehes?
I'm sorry?
Have YOu collected blood samples at crime .scenes
other than this crime scene?
Yes.
Is it the custom of the crime lab to regularly
test all the blood for DNA?

MR. FLAHERTY: Objection.

THE COURT: Rephrase the question, sir.

BY MR. TOCHKA:

A

You take samples of crime scene blood, correct?

Yes.

Is it the custom of the lab to test all the

samples for DNA?

MR. FLAHERTY: Objection.

THE COURT: She may answer that yes or

no.

No.

BY MR. TOCHKA:

&9
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Q And why not?
MR. FLAHERTY: Objection again, Your
Honor.
THE COURT: She may answer that.
A We only test samples that we determine by our
examination and by conferring with investigators
to be probative sampleé.

BY MR. TOCHKA:

0] What do you mean by that?

A Samples that are going to give us information.

Q What'’s fhe next thing you did?

A I collected a quarter from the.inside hallway
floor.

Q And that quarter‘from the’hallway floor, where

was that in the hallway floor? Where was that
quarter collected from in the hallway of 89
Faneuil?

A I’m sofry?

o) The quarter was collected from the hallway of 89“”

Faneuil?

A Yeé, on the ;nside_hallway.

Q And was that takeﬁ'tovthe crime lab?
A Yes.

0 What's'thévnéxt-thing you did?
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.That was all the items that I collected at the

scene. At that point I cénferred with Sergeant
Coleman, told him what we had.: I believe we
waited for the ﬁedical examiner before we left
the.séene.

Okavy. Now, with respect to the‘pair of
eyeglasseg fhat have already been ihtroauced into

evidence that was retained by the crime lab?

"Yes. W

When you retain items in the crime lab, what’s
the reason for retaining_the ifems in the crime
Lab?

When we cdllect items from a scene, we have that
initial opéorfunity to collect them and so we
bring-them back to the laboratory and; as the
investigation proceeds, those items may become
important to the investigation, they‘may not.
And if it'é deteiminéd they become important to
the investigation, what is done with them at that
point? |

They would be examined and testing would be
performed on them.:

In terms of items that yoﬁ receive in the crime

lab that are collected, is it fair to say the
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crime lab collects many items at various crime
scenes? | |

Yes.

Can you tell us whether or not every single—item
étvcrime scenes 1is examined'by thé Boston Police
Department?

All items are not examined.

And with respect to the reddish brown stain that
you referred to, you examined that and.you have
determined the reddish brown thét was on the
step, you determined that to be what?

I determined that to be human blood.

And the piece of debris that- you found, the piece
of debris mattet by the stairé which is next to
the eyeglass) did you do an examination'bf that?
I described it, I observed it under a stereo
microscope.» I observed that it had gray disk-
like particles adhering to it. I removed-fhose
and documented them and then I did a presumptive
test for blood which was the general screening
test. It was positive thch indicates the.

presence of blood.

And other than cOllecting the batteries that you

referred to, did you do any other testing as to

4L
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those two batteries?

No.

Were you asked to dQ any tests as to those two
batteries?

No. |

The reddish browﬁ sfain that you referred to-in
the hallway, what was the teéting that you did on
that?

I dia a presumptive test on the reddish brown .
stain. I alsovdid‘a test for human blood on the
stain.

And what did your tests come back?

The_test was positive for humén blood.

With respect to —— did ybu observe any other
matter to be blood stains-inside»or.outside of
the hallwaf at 89 Faneuil?

There were reddish brown stains. There were
approximately tﬁenty or so, a grouping of_them on.
the interior of the wall. There were also
reddish brown stains-op the outside of the wall.
I'm going to show you fhié photograph and aék.if
you recognize what that is a photoéraph of.

Yes. This is a photograph of the outside right

su.Ya

wall at the entrance to 89 Faneuil.
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Is this a fair and accurate representation as to
how that grouping of blood stains, what appeared
to be blood stains, appeared back in March, 20007?

Yes.

And there is a light source on that wall. Whefe

is that light source from? Do you know if that’s

from fhe éhotographer or not?
I don'ﬁ know.

MR. TOCHKA: The Commonwealth would
move to introduce this into evidénce.

MR. FLAHERTY: No objection.

MR. DOOLIN: No objection.

THE CQURT: It may be marked and

‘admitted.

(Exhibit No. 43, being a photograph, as
described abeve, was marked and admitted into

evidence.')

BY MR. TOCHKA:

Q

Ms. Stevens, I’'m going to shoh you this
photograph and ask you, "does this photoeraph
assist you in determining and showing tO'the_
jurors where you found the stains that have just
been intgoducedviﬁ the phetograph, in Exhibit 437

Yes.
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And is this a fair and accurate representation as

to how the scene appeared back in March of 2000?

Yes.

MR. TOCHKA: The Commonwealth w0uld.
move to introduce this phdtograph;

MR. DOOLIN: No objection.

MR. FLAHERfY: No objection.

THE COURT: It may be marked and
admitted. |

(Exhibit No. 44, being a photograph,
desdribed above, was marked and admitted into
evidence. )"

MR. TOCHKA: And‘with the Court’s
permission, I'il put number 43 —-

THE COURT: Yes, sir.

MR. TOCHKA: Thank you.

BY MR. TOCHKA:

0

as

What is that that I just put on the diagram, on

the monitor? 

That”s‘tﬁe exterior righthand wali,of'the
entryway t§ 89 Faneuil.

what does that show?

I# shows tﬁe grouping of reddishIBrOWn stains.

And now I’m putting Exhibit 44, and in
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relationship to‘tﬁe wall that you’ve just
refe?red to in Eghibit 43, can you tell me where
thosé stains would be?
The stains.wéuld be around the righthand corner
on that small wall going to the door.
So if I can direct you ﬁo where it says the
letter "F'", if you can pbint that out?

And your testimony is it would be
afound the corner? |
Yes.
Now, putting back Exhibit 43 for reference, is
that what we just talked about on thaﬁ exhibit?
Yes.
Okay. And this would be the wall, the corner of

the wall?

Yes.

Ma’am, what other testing did you do in reference

to this case?
I received items from the medical examiner on

April 4 of the year 2000.. That was a blood

'sample, head and pubic hair sfandards,

fingérnails and —— I'm sorry; no fingernails, and
clothing.

And all the items belonging to who?
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_Théy were belonging to Mr. Yazbek.

Ahd aid you do any testing on any of those items?
I examined.the pants of'fhe clothes.

And what did you examiné‘on the paﬁts of the
clothes?

i examined a reddiéh brown stain on the front

crotch area of the pants and it tested

presumptive positive for blood. I went on to
confirm the stain as human blood. I alsosnoticed
that the pants were —-- had dirt adhering to them.

Do you recognize what this is a bhotograph-of,
ma'’am?

Yes.

And what is that a photograph of?

That’s the phot@graph of Mr. vazbek at the scene,
89 Faneuil Street.

And doesithat‘depict the pants that you tested?
Yes. |

And isbthat_a fair and accurate representation as
to how that scene appeared back in March of 200072
Yes. I received the pants, the legs were rolled
up gn the bottom. vThere was a reddish brown
stain in the crotch area aﬁd there was dirt

adhering to the pants.
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MR. TOCHKA: The Commonwealth would
move to introduce this photqgraph.

MR. DOOLIN: No objection.

MR. FLAHERTY: No objection, Your
Honor .

(Exhibit No. 45, being a photograph, as
described below, was marked and admitted into
evidence.)

MR. TOCHKA: With the Court’s

“permission, if I could publish this on the

monitor?

THE COURT: VYes.

BY MR. TOCHKA:

Q

Ma’am, I'm showing you what’s béen marked as
Exhibit 45, and I'm asking you whether you can
tell us, what does that phdtograéh depict?

It depicts a photdgraph ofritem twenty-two, tﬁe
pants. It also depicts a pﬁotdgraph of Mr..
Yazbek in situ, at thé_scene.

And you said ﬁhat you examined this area?

I examined the front, yes, the reddish brown
stain on thé front crotch érea.

And under your examination, Qhat didbyou find?

I found that that was human blood.

30




LASER BOND FORM A @ PENGAD » 1-B00-631-6989 » www.pengad.com

15

16

24

10
11
12
13

14

17
18
19
20
21
22

23

And, ma'am, showing you what was earlier marked
Exhibit 1?, if I hold these up, actually where is
the area.thaf you examined?

The area that I identified humaﬁ bléod wouid be
cut out and we maintain'that in thé iaboratbry, a
bioiogical exémple. When‘we examine it, we cut
it out and retain it and ﬁhis'wbuld be right
here. There also would be a control area on
another part Of the pants and it’s heré, and it’s
marked control with the date that I berformed the
testing and my initials.

And what’s the purpose of doing that?

To identify the area that i cut as opposed to
damage that might have been on the pants when.I
received them.

You referréd to & red jacket of Mr. Yazbek that
you received from the crime lab ——- from thé
medical examiner7s office, correct?

Yes.

'And is this the jacket, red jacket that you

received which has been marked as Exhibit 167
Yes.
And it’s fair to say that: you received other

. ta

things from the crime lab, correct -—-- I mean,
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from the medical examiner’s office in connection

with Mr. Yazbek'’s personal items of clothing,

correct?

Yes, items that he was wearing at the time.

Including socks and shoes?

Yes.

And it’s féir to say that‘you did not test any of
those and you weren'tvasked to test any of those,
correct?

That’s correct.

And in terms of the blood spatter that you

obsefved, would it be fair to say, to call that
biood spatter?

Yes.

And what observations did you make in terms —-—
and I might have forgot if you’ve already told
this jury, in terms of the height and distance
and the like,vwhat observations did you make?

I measured on my crime scene notes the distance
of the feddish brown stains. I did an
appfoximate count of them. There were
appréximatgly twenty and- I measured the largest
stain thatAwas on_ the interior right wall.'v

And —_

4V
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Ifﬁ sorry. Go ahead.

The sfaiﬁs were, they weré approximatély thirty4
two to forty—-seven inches up from the floor and
teh,to twelve inches over from the door.

And just»so the jqrors are clear, in-terms of the
stain, the two éreés of stain that we talked

about, one is on the inside?

Correct.

And one is on the outside of —-

89 Faneuil.

—— 89 Faneuil?

Yes.

And having looked at that, what appeared to be
blood spatter, did you confer — was one of the

reasons why you were called out was to confer

‘with Sergeant Coleman as to your observations?

Yes.

And did you have.aiconversation withVSergeant
Coleman és to your observatiqns of that blood
spatter?

Yes.

MR. TOCHKA: No further questions.

Thank you.
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THE COURT: Cross examination.
MR. DOOLIN: Thank you, Your Honor.

May I see Exhibit No. 44? I’'m sorry, 45.

CROSS EXAMINATION

BY MR. DOOLIN:

Q $hbWingvyou what’s been marked Exhibit No. 45,'
does this depict fhe way that the scene was that
night?

A - Yes. It was early morning. We arrived around

seven forty—-five a.m.

0 Do you know what that is?
A It appears to be a cup.
Q0 It’s a cup that’s sitting right next to Mr.

Yazbek, disn’t it?

A Yes.

9] Was that recovered that night?

A No, not by me. It may have been recovered.

Q was that turned over to you for analysis?

A No.

Q Is the first4timé that you have ever seen that
cup today? |

A Yes.

Q ﬁid>you have a éhanée to look through these
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photos before you took the witness stand?

Yes.

And you’ve had a chance to go through with

Sergeant Coleman the things that were turned over
to your unit, is that correct?
Yes. Sergeant Coleman received a receipt from

the crime laboratory unit.

And you were at the scene that night or that

morning, is that correct? .

Yes.

And this éup, to the best df‘your knowiedge, was
never taken into evidence by the Boston Police,
is that right? |

It was not collected by myself at the crime
scene.

You have never examined it, is that right?
That’s correcf. |

You’ve never had a chance to»determine where the
origins of that cup are, have you?

No.

And to your knowledge that was never turned over

—— that was never even collected, to the best of

.your knowledge, is that right?

Things are ¢ollected at the'scene‘that don’t go

3
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to the crime laboratory.

Did you see it there that night?

I don’t recall seeing the glass there that night.
Have you ever beeh asked to £ake a look at this
pictﬁre which has been marked Exhibit 45 to see
if there was a cup right next to Mr. Yazbek?

No. |

Ms. Stevens, you’ve had training and experience

‘before you went onto the Boston Police Department

"as a civilian and obviously you’ve had experience

working as a lab technician in the past, is that
right?

Yes.

How many yvears did you work as a lab technician?

I have twenty-five years of c¢linical laboratory
experience. Many of those years are as‘a
supervisor of a laboratory. |

You were, in fact, the supervisor of one of the
laboratories over at what is now Boston Medicai

Center, is that correct? -

Yes.

And one of the things that you did in that
laboratory, it’s fair to say; was there was blood

analysis that was done, is that right?
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That’s correct, yes.

And how many different types of blood aré there?
There are four basic blood types.

Could you tell the jury what they'are?

They are blood type 0, blood type A, blood type B
and blood type Aﬁ. Those aré.the main four
types, and then oné can either be positive of
hegative and then there aré'hundreds and hundreds
of .other markefs on tﬁe red célls that
individualize those red cells;

You mentioned on direct examination the term,

" DNA. What is DNA?

bNA.is the individual genetic markers that are
found in ghe nucleus of yoﬁr cells and they -
fhere are areas that we can look at and
individualize.

When you say that you can individualize, you can
look.at the markers and you can determine who
those cells came from, is that correct?

We can comparé and include'or exclude someone as
a source. We can’tlao a»determination who it is
without a comparison.

How mény people work down there at the crime lab

~y fe

with you?
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Approximately fourteen.

Do you know a person by the name of Don Hayes?
Yes.

Who is Doanayes?

Don is the director of  the crime lab.

He has experiencé in DNA, does hé‘npt?

Yes. |

Can.you téll the jury what Cellmark Laboratories

arev?

Cellmark Laboratories are laboratories that are a

private laboratory that people contract out to do

testing for the, DNA testing.

. And it’s fair to say that there is DNA testing

thét is done at the Boston Police crime lab, is
that correct?

That'’s correét, yes.

And in the past it’s fair to say that the Boston
Pélice Department has had a relationship with
Cellmark Laboratories, is thét correct?

The Boston Police has a relationship with

~Cellmark Laboratories. Since we developed our

own DNA laboratory, we use Cellmark far less

frequently now.

It’s fair to say that over the last five to six
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years that your facility within the Boston Policé
Department crime laboratory has improved greatly(
is tﬁat correct?

We have added séecialties to our laboratéry.
Okay. And it’s fair to say that your officé is
now over at Schrcéder Plaza at the Boston Police
headquarters, is that right? |

Yes.

The identificationAunit which includes
fingerprinting, are they in the same building as
you?

Yes.

What floor are you on?

We’'re on the second floor.

What fioof are they‘on?

They're.on the Second floor.as well.

And it’s fair to say that in your background as a

~criminalist, one of the things that you try to do

is to recognize and identify certain evidence, is
that correct?

Yes.

'And one of the things that you try to do with

that evidence is compare it, is that correct?

That’s correct.

4/
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And you tfy te ihdividualize that evidence, is
that right?

That)s correct.

And you try to evaluate it, is fﬁat right?

Yes.

And oee of the goals is to try to link up pieces
of evidence with certain iﬁdividuals, is that
right?

That’s correct.

Whether they be the individual who, in this'caSe,
such aS‘Mf. Yazbek who is dead or to'individuais
who.may be suspects, 1is that right?

We determine the value of the evidence ana if it
is determined that it is probative evidence and
it’s going to give us information about the
investigation, then, yes, we will do further
festing.

Can you tell the‘ju;y‘what trace evidence”is?v
Trace evidence is evidence such as fibers,'haire,
it could be gunshot residue, it could be baint,
coﬁld be glass.

Can you_tell the jury what transferred evidence
is?

Transfer evidence is haire; fibers that come off

40
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of one-person‘and get transferred onto another
person. -

Ahd in your background, it’s faif to say that you
have taken courses in gunpowder and gunshot .
residue, is that rightv

Yes. .

You have also taken courses in collection and
preservation of evidence, isvthat right?

Yes. A
Footwear and tire tread recovery techniques, is
that right?

Yes.

And also in hair and fiber microscopy?
Microscopy.

I’711 go with your pronunciation.

Yes. |

And it;s fair toisay that in this case that you
went to the érime scene yourself. Was it raining
that day?

it was rainingAheavily.

And it’s fair,to say that the eléments_play.at
least some part iﬁ your ability to analyze
certain fhings, is that riéht?

That’s correct.

49
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Was there any sorﬁ of covering that was put over

the crime sScene?

- No.

You yourself were wearing gloveé that day, is
that rightv

Yes.

How many membéfs of the Boston Police Departmeht.
were there.by youf recollection?

I don’t fecall.

Were they all wearing gloves?

I don’t recall anyone being there. I recall

~going there, conferring with Sergeant Coleman and

doing what I needed to do with my partner from
the crime lab.

That would be Susan Coyne?

That’s right.

Now, the.eyeglasses that you’ve made references
to, it’s fair to say that you took those
eyéglasses in your posseésion, is that right?
That’s correct.

Were thcse'eyeglasses ever sent over to Detective
Wong to be identified for fingerprints?

No.

And she works right down the hall from you, is

oU
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that right?
She works across the hall in the»ID unit, yes.

She doesn’t work there any more but she used to

. work there?

That’s correct.
That set of keys that you talked about, theré was
a set of keys that was recovered, is that right?

Yes.

The set of keys was taken out to be

fingerprinted?

No, not‘to my knbwledgef I returned them to

‘Sergeant Coleman in April.

How many aays after ——~ do you remember what part
of April_it was fhat you gave thQse keys back fo
Sergeantbcgieman?

I gave them back to Sergeant Coleman on April 25.
The keys thét you came into poSsession of, dovyou
recali how maﬁy keys? Were they counted?

No. There was a ring of kéys that had a
medallion, a gbld medallion on it with symbols.
There was reddish brdwnlgtain on the médallion.

I did test the reddish brown stain presumptive
fof blood. It was a very small amount of blood.

~vte

So there was a reddish stain that was on the
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medallion that goes with the set of keys, is that

‘right?

Yes.

Now, the two batteries that were fecovered,,were

“they ever sent oVér tévbe analyzed for -

fingerpriﬁts-té Detective Wong?

No. '

Now,.you talked abbut'blood. It’s fair to say
that at some point in time you came into
possession of some blood from the medical-

examiner’s office that belonged to Mf.‘Yazbek, is

‘that right?

v Yes.

And it’s fair to say that you were able to group
that blood, is that right?
Yes.

What gfoup -— what blood group was Mr. Yazbek?

Mr. Yazbek was group B..

You made reference to a reddish brown stain that
was out on the‘steps, is that correct?

Yes.

You tested that for hgman.blood, is that right?
Yes. |

And it was positive for human blood, was it not?
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Yes.
Wasfthat,blood,éver grouped?
No.

There Wés blood that was taken from inside the

hallway, is that right?

Yes.
How many. stains were inside the hallway?

There was a group of approximately‘twenty stains

on the Wall;

Was that blood ever grouped?

No.

So it’s fair to say that you at some point had

knowledge of the type blood that Mr. Yazbek had,

is that right?

That’s correct, yes.

And there was no compérison done to see whether

'that blood .that was outside on the steps was the

same type of blood as Mr. Yazbek, is that right?

That'’s correct. -

And theré was'no typing that was aone to
determine whether that blood that wés inside the
hallway was Mr. Yazbek’s, is that right?

That’s correct.’

There was no comparison that was done between the

[o)S]
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"blood tﬁat was_outside ph the étepé'and tﬁé-bldod'

that was inside on the wall, is that right? =

That’s correct.
And none. of it was sent for DNA, is that right?

That’s right.

Did YQu'eVefxat any-point‘in7timevcbme into.

p0ssess;on of two bags full bf'clothes that-wefe

_.attfibuted to‘Jason R@binson?'

aNo) I did not.

This piece of debris that was found outside, it’s
iféir fq.say} I Ehink,that:youfsaid that‘there Was

-a thread that was in that, iS»thét right?

No. The piece itself was fairly triangular.

There was a piece of it that appeared thread-

like. It wasn’t a piece of thread; It was a

thread-1like piece of thé debris.

Of the aebris? |

Of the debris itself, yes.

And was theré reddish brown stains in the debriS?
Yesf’.It was stéined_reddish brdwn. |

Was that tested for blood?

I did a presumptivéntest er_blbod. It was
preliminarily positive. |

And again that wasn’t grouped either, was it?

o4
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0  You took'a'look;:did you ndt; at Mr. Yazbek;s

. pants and_at'the'jacket, is that right?

1A._. i_took»a lon -— I exaﬁined the pants. I did not
exéﬁine the jacket. I doéuméﬁted the-jéqket for
cou;t; | |

o) 'vokéy; And fhe‘pants; the-blbod on the pants was

never grouped either, was it?
A  No, it was not. " » .
Qv  Before today’s court date, when was the last time

that you had-examined the evidence in question?

A I éxamined'the pan£s7in’March of this year.

Q  Was that td get if readf for court? |

A Yes.

o) Were there any‘fUrthér tests done after-April of

2000 on any of theée things?
A No.
MR. DOOLIN: I don’t have any further
guestions. |
THE WITNESS: Sorry. Yes, the pants
were examined in March of 2002 and'£he human test
onvthe_pants was detérmined in Mafch of 2002.
BY MR. DOOLIN:

Q So thé blood testing that was done on'the pants

29
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wasn’t done at. the time, is that right?

A That’s'éofreqt. 
Q It was only done within the last month?

A That’s correct.
| MR . DQOLIN: Alrighﬁ. I dQn’t‘havé any
'fﬁrtﬁer quéstions. | |
THE COURT: Mr.bFiaherty?'

MR. FLAHERTY: Thank YOu) Your Honor.

CROSS EXAMINATION

24

BY MR. FLAHERTY:

0 Ms;.Stevens% my name is Timothy Flaherty. _vai
ask anything that confuses you, jﬁst'lét me KkKnow
and I’'1l1l try and rephrase it. Okay?

From 1970 to 1995 you were a medical
technician, is that right? |

A I was a medical teéhnologist and supervisor for
many of those years. I was a séhior‘teChnqlogist
.at the Dana Farber Cancer Institute as wéll as
supervisor at Boston Medical Center.v

o) I guess by trade wé would call you a serologist,
senior criminalist?

A Yes.

0 A serologist is someone with extensive experience

50
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in blood, right?

Blood and- body flﬁid_identification, yes:

'Now, in 1995, you became employed by the Boston

'quicevDepartment} right?_

Yes.

 1995 criminalist and 1999_a'senior,criminalist,

~right?

That’s correct..

By March of 2000, you had responded to crime

scenes as a criminalist, right?

Yes; I respbnded‘td crime scenes from the day I

began in the crime lab in 1995.

So.how many crime scenes had you‘been.tb prior to
March Qf'ZOOO?

Consefvatively ﬁaybe.fifty.:

And how many homicide scénés?

Probably, probably more than half of those would
have been homicide SCenes. |
Howvmany‘homicide scenes with biood staih or
blood spatter.evidenge?

I can’t guess at thaf.

Somethiﬁg less than twehty—fiVe Is that a fair
estimate? |

b Te

Yes.

Y
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‘But you have been to them in the past, right?

Yes.

Are'you‘familiér with the»phraéé,léccult bldod?
I'm-fémiliar.with the phrase,'océult blood, in
reference to b;ébd.that ?ou can’t see in uriﬁe
and feces. It’s:not‘a”tefm that we useiinbfhé
iabdratqry forénsicélly.

Is ;t'a term that'you use as_a senior
criminalist? |

No.

Have you ever had occasion to examine items to

determine whether or not occult blood exists on
items?

No.

Have you ever had occasion to examine a weapon,; -

for-instance, to determine‘if there is somé blood
that is not visible to the human eye on the
wéapon?

No.

Are you.familiar with any of the blood :eagents
that illumihaté the presence of blood such as

léuco crystal violet?

" I'm familiar with the chemical enhancing method

that we use which is‘luminél and alsQ we have

S50
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used‘amiﬁb black.

" Would you tell the jury-how luminal wOrks?v

Luminal is a chemical that adheres to hemoglobin.

It also'adheres'to.other_cleaniﬁg reagénts_and“
when you shine light on it, it will light up so .

-it-will'fluoresbe in the dark'and allbw you to-

see~very,»VerY'faint or posSiblé stainsvthat' 

..could be there.

So when you apply luminal to an area or an item;

the occult blood then shines, right?

I’ve never seen luminal used on an item. I’'ve

seen it used at crime scenes.

Was there any luminal used at this crime scene?

The blood was visible at the crime scene.

well, did ——~ you’re trained in footwear and tire

‘tread recovery téchnidues,-right?

Yes.

And have you eyer had occasion — wéll, during
ydur training in your footwear classt“were you
ever taught the prbcess by.using luminal'in an
afeavto see whether_qr not there'are:any foot

impressions in occult blood?

In the footwear class that‘I>toQk with_the FBI

agent, Mr. Bosiac (phohetic spelling), we

27
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chemicaliy enhanded'usiﬁg amido black. deon7t,
‘recall him using luminal to do that.

And did Bosiac in his instruction to you and to

~ the rest of the class go about a technique by
~ which Iuminal can be appliedito a floor or a
 ,hallway'£o'detérmine if-thére are any footprints

- from blood spatter in the hallway?

I don’t recall that he did that.

'Arefyéuffémiliar with the procéss by which that’s

" done and then to do a comparison from_ény

fodtwear impressions to known footwear?
*Yeé,

Were there any Timberland‘onts givgn to you in
‘the précess of'thié'ihvestigation?

No.

And there was no luminal ér any other.reagenﬁs

used March 29, 2000, at the scene, right?

ZENG: The =

Now, ydu do have some training in STR analysis;

=mgorrect? E LR

E¥es.
'And that stands for short tandem repeat analysis,
right?

rThat’s correct, yes.

B

oU




e e gt

1of

11

12

14

15

16|
17]

18

19

20

21
22

23

24

13

uAndlthat!s_thé neWeSt,}moSE»innb&ative_DNA

analysis?

. That'’s correct. It’s PCR methodology . The'Other
.methodblogy'We used before is also a PCR.

Dbés'théiBOSton Police crime laboratory uSe'STRv

now?
Yes.

And you have the eguipment there available to db

ﬁhat? . : ’ . - A

" Yes, we do.

There is a Hatachi biotube. 1Is that the machine

" that’s used to do STR?.

We use the 310.

310, okay, and you have one of thdse at the

.Bostdn Police crime laboratory, right?
'Yes, we do.
' And it’s Mr. Hayes that’s experienced in it and

~ is he the one that”completes'the DNA analysis?

Mr. Hayes is the'directgr of.the crime
laboratory. Quf technical leader in DNA is Joe
Varlaro. He directs the DNA section of the~
laboratory. He is a'senior criminalist.

on March 29 of 2000, I think you‘testified'you

arrived at seven forty-five a.m.?

ol
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"Approximately.
- And was it raining at seven forty-five a.m.?

I believe it rained the entire time we were

there;
HOW_lOng.did'ybu'remaingat'the scené?

We were there for a couple of hours.

' Now, correct me if I’m wrong, but it’s my

understanding that the cones. had already been

.placed in locations when you arrived?

" That’s correct.

Did you go through a process of a seérch of the
scene itself yourself or were you directéd to

items?

"We were directed to the items but we do, if we

observe something, we would confer with the
investigator.

Well, I gueésvl’m asking the question this way
then, did-yoﬁ conduct a crime scene search
yourseif_as a senior criminalist?

No.

So basicaliy you looked at the cones and
recovered ﬁhe evidence from where the cones had
beeﬁ placed, right?

We observed the rest of the scene as well. We
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did a'walk—throggh of the scene. We taiked_to
the.invéstigator at the scene.

And you took some control samples, right? From
the blood évidence you found at the scene, is
thaE right?

I.don;t_recall_that.

Did you collect a portion of a reddish brown
stain from a grouping of épproximately twenty -
reddish bro&ﬁ stains?

Yes.

On the inside hallway?

Yes.

And that’s then retained, refrigerated, and
placed in the Boston Police crime laboratory,
right?

Yes.

And the process -— and the purpose of that
process is that it is there for examination if
you choose to examine it, right?

That’s correcf. It’s done to maintain the
evidence.

You also had a blood sample from Mr. Yazbek,
correct?

Yes.

03
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And that blood sample 1is maintaihed in the same
fashion, right?

Yes. The bléod sample from the medical examiner
is pléced onto a cotton swab, placedvin an
envelope, and placed in our freezer in the

laboratory.
And with respect tQ those items -— well, I guess

item number twelve you collected as reddish brown

'stain outside, that was also retained in the same -

fashion, refrigerated at the Boston Police crime
laboratory,'right?

Yes.

Now, as a sérologist and senior criminalist, it’s

not an onerous task to do a comparison between
the known blood sample of Mr. Yazbek and the

blood sample‘collected from inside the hallway

- and outside the steps, right?

Our laboratory strictly does DNA at this point éo
any comparison is done with all the samples that
are acquired énd it’s done for probative reasons.
It’s done to give us inf;rmation.

Did you seek any informatibn from the blood ydu
found ét the scene and the blood you knew came

~g.7e

from Mr. Yazbek?

5)3
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No.

Yoe can’t tell us even if the bloodson the steps
outside.or the>blpod inside belongsrto Mr. |
Yazbek, rigﬁt?

That’s true.

As a matter of fact, fou'can't tell us if the
bleod on Mr. Yazbek’s-clothiﬁg belOngs to Mr.

Yazbek, right?

' That’s correct.

And Mr. Doolin asked you if you TFeceived any

clothes attributed to Mr. Robinson for process of

analysis. You did not?
I did not.
Were you involved in the process -— Or were. you

ever requested to process an automobile, a green
Mazda? |

No, I was not.

Were you ever requested to process any clothes or
items from Tanzerius Anderson?

No, I was not;

Mr. Doolih'asked you'abeut trace evidence, right?
You underetand the.term,_trace evidence?

Yes.

'Ahd you understand the term transfer evidence,

- 65
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lrighf?

A Yes.

Q And'With blood spatter andvblood stain evidence,
isn’t it common in your experience as a senior

criminalist that there is transfer evidence of

that type?
A Of blood evidence?
. Q When there’s blood shed at a crime scene, -is it

not common ;n your'experience as a senior
criminalisf that there could be or there is
transfer evidence?
MR. TOCHKA: Objection, Your Honor.
‘THE COURT: Rephrase the question, sir.
BY MR. FLAHERTY: |
(6] . In youf less‘than twenty-five homicide scenes
involving blood stain evidence, is it your
-experience involved in those cases that trensfer
evidence existed?
.MR; TOdHKA: Objection.
THE‘¢OURT: Sustained.
BY MR. FLAHERTY:
0 Weli} in this case did you attempt to determine
whether or not tnere was any trénsfer evidence

anywhere?

3
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No, I did not.
And you're familiar that transfer evidence is
evidence that can be taken from one person and
put on anothéf person, right?
Yes.
And Eransfer evidence ié used to_identify either
a perpetrator or a person who is present during
bloodshed, right?
It’s used .to connect, make a connection. It can
be used to make a connection between a pérson and
a scene oOr person to person.
The item number eleven, the pair of_eyeglasses
were collected on the ground near Mr. Yazbek'’s
hand were —-
Yes.
—— moved into evidence when you Showed them to
the jury;

It looks like there was some matter on
one of the eyeglass}lenses themselves. Did you o
notice that in your examination?
I didn’t examine the eyeglasses. I noticed it,
that fhere &as -~ it appeared to be dirt én them.
They were oﬁtside.

Did you ever examine the matter on the eyeglasses
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to determine what that matter was?

 No.

And in the process of your experience and your
employment at the BostoHMPQlice crimé.l;boratofy}
DNA and STR analysis isn’t simply limited to
blood, right?

In our léboratory we do-STR DNA fof blood ohly
yes. It’s human and'upper primatés specifically.

Okay.. The Cellmark lab that you use on_ogcasion,

right? They do DNAvanalysis from all bodily

fluids, right?
Blood, semen, saliva, correct?
Yes.

So, for instance, in exhibit --

I’'m sorry.- I misunderstood the question. -We do
test all biological fluids. We would test semen,
we would test saliva. I thought you were

referfing to bacterial DNA.or plant DNA.

But the process of DNA that you use at the crime
lab at Boston, you can determine DNA from all
those bodily fluids?

Yes:

Semen, saliva, blood, correct?

Correct. 'That’s correct, if there was a

s3]
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sufficient amount.

And on some of fhe iteins there was sufficient
amount, wouldn}tAyou,agree?

Yes.

Now, showing you what’s been marked Exhibit,45
and specifically the plastic cup.

Have you ever had occasion in your
experience at the crime lab to make.en analysis
of a cep or‘a can, something coming in eontact
with saliva?

Yes.

That was not done in this case, fight?

No.

And there was no DNA performed on this item to
determine whethef or not there was any.person’s
seliva on.it, rightv

That'’s correct.

When you arrived at the scene and Mr. Yazbek’s
body was whefe it is depicted in Exhibit No. 45,
did you do, ae a.senior criminalist, an
examination of his body for trace evidence or
traﬁsfer evidence?

No, I did not.

And isn’t that something in your training in the

69
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class you took from the FBI, Mass. Criminal
Jﬁstiée, collection and preservétioﬁ of evidehce,
isn’t tﬁat something you are taught td-dd at
homicide_scenés?V;To check the body for any trace
evidence?

We don’t routinelylcheck the body.

Bﬁt at that class, fhe-coileétioﬁ'and
pfeservation of evidence, were you taught .at a

homicide scene you should check the body fpr

trace or transfer evidence?

No.

Wbuld'you agree with me in yoﬁr -

We retain the~clbthes from thé medical examiner'’s
office. They’re bagged and sent to us.

wWhat’s the.ﬁurpose of plécing a yellovalaétic
trauﬁa sheet over the body of a homicide victim
at the scene?

To preserve the evidence.

But there was no examination of the body at the
scene for‘tracé evidgnce or transfer evidence?
I did ngt_examipé.thé boay at the scene, no.
Were there any other senior criminalisfs atvthe
scene other than ?ou, Ms. Stevens?

Yo

No.

[AY
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Item thirteen is the set of keys. Is that a'sef
of Buick keys, do you know?

I don’£ know.

Items sixtéen'and seventeen were the batteries

and they have never been examined, right?

" That’s correct.

Would you put them in a category of importance to

be collected at a crime scene?

I put them in a category that they were items
that were at the scene. Tﬁey could potentially
become evidence when the investigation gave
information that led us to that.

How would you know if they became important if
you never examined them?

They would bécome important if the investigator;

with his information, asked the crime lab to do

an examination of them.

Could the crime lab by its own examination of

evidence show that this evidence is important in

some shape or fashion to an investigation?

It’s usually a combined effort Between the
laboratory and the investigation.
You’d agree with me, wouldn’t you, that the

examination of evidence at the crime laboratory,
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independent of what happéns in the other arms of
the investigation, can be very important?
That’s true.

And items sixteen, seventeen, twenty-three

‘through twenty-seven, twenty—-eight, twenty-one,

fourteén and eleven were not examined, right?
That’s correct.

The pants of Mr. Yazbek were examined in March?
Yes.

And your report was authored March. 12 of 2002,
right? |

Yes.

‘Nearly two years from the time you responded to

the scene?

Yes.
The crime laboratory that’s located at Schroeder

Plaza, the identification unit is also on the

same floor, second floor?

Yes.

And Sharon Wong works in the identification unit

on the same floor, right?

Not any more. She did at the time.
Did you ever have occasion to have a conversation

with Sharon Wong in the investigative efforts

72
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here?

No.

Were you involVed in the processing of a Buick
Skylark. that was brought to the Schroeder Plaza?
No.

So there was no determination of the existence of

any serological or blood spatter evidence from

the Buick Skylark, was there?
Not by myself.

Ms. Stevens, I’'m going to shqw you a series of
photographs —— well, first let me ask you.

The photographs that you thk of the
interior of 89 Faneuil, were they exhaustive of
everything'you saw?

I did not take the photographs at Faneuil. The
photographs.are done by personnel from the
identification unit, from the photo unit.

Were you present when the photographs were,taken?
Yes.

And the photoéraphs, I think as you described

them, were taken on the outside wall, the small

"wall as you’re going into the door of 89 Faneuil

and also the interior on the righthand'side,

right?

s
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That’s correct.

Alright. I’'d ask you just to take a léok at
thosé pictures by yourself; Do you recognize the
area of the —= or the location that's depicted in
those photographé?

Yes.

There’s 89 Faneuil Street, right?

Yes. |

Da you knOW.Detective Paul McLaughlin from the
homicide unit?

Yes.

Did you ever have a conversation with Detective
McLaughlin to direct him to take photographs
there?

No, I did not.

And the photographs that you see, is it fair‘to
say that>these five photographs depict blood
spatter evidenpe? |

Yes.

And is it fair td séy that those fiye photographs

depict locations at 89 Faneuil Street?

Yes.

And do you know whether or hot those locations

were photographed on March 28, 20007?

LS
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These photographs are of the right wali so, yes,
those areas,were photographed ahd these
photograéhs are of the door and.I'ﬁ not sure ——
don’t know if the door was photographed‘or not.
And did you have an occasion to observe the door
on March 28, 2000? |
Yes. |

And are these photographs a fair and accurate

representation of the way the door looked to you

when you were there?

I don’t remember.

You don’t remember?

I don’t have notes that --

You wrote your report on March 12 of'2002,'
correct?

Yes.

And when you wrote the report on March 12 of
2002, did you refer back to your crime scene
notes?

Yes.

And do you have your-crime scene notes with you
here today? |
Yes.

< fa

Would you refer to your crime scene notes,

I

IS)
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»pleasé,-and tell us if you noticed that blood

stain or blood pattern identification on the
locations depicted on those three phoﬁographs?

I don’t have any referenceito thé door in my
notes.

Did you have an opportunity to examine the door
when you were thore on March 28, 20007

I don’t recall.

But the photogréphs you see in front of you are
pictufes of the door at 89 Faneuil Street, ;ight?
Yes. |

And with respect to the other photographs you see
cones in those photographs, right? Same type of
cones that were out on March 28, 20007

Yes.

And you were-not present on March 31 when those
photogfaphs were taken by Detective McLaughlin,
correct?

That’s correct.

Havé you spokén, prior £o youf testimony today,
with Detective McLaughlin or any other member of
the Boston Police or District Attoroey's officé
about these photographs?

About these photographs? I knew that there were

)
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photographs.
And what’s your understanding of those
photographs?

i MR. TCCHKA: Objection.

THE COURT: Rephrase the gquestion, sir.

BY MR. FLAHERTY:

Q

Based on your discussion with respeqt to those
photographs, are those photographs, do they
fairl§ and accurately depict the blood spatter
photographs the way the scene appeared to you on
March 28, 2000, when you were present?

MR. TOCHKA: Objection, Your Honor .

THE COURT: She may answer that.

MR. TOCHKA; As to which phbtographs
are we referring to, Your Honor?

MR. FLAHERTY: The blood spatter.

THE COURT: Take them one by one, sir.

MR. FLAHERTY: Okay. Excuse me.

BY MR. FLAHERTY:

Q

Showing you a phétograph; and I’11 ask you if you
recognize what’s depicted-theréiﬁ.

I believe this is the outside wall at Faneuil
Street. |

and does that photograph fairly énd accurately

I
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depict the waj it appeared to you onrMarCh 28,
20007
There was blood spatter on‘the outside-wall, ves,
oh the right side.
| MR. FLAHERTY: I'd move to admit this

photograph into evidence, Your Honor.

MR. TOCHKA: No objection.

THE COURT: That'may be'marked and
admifted.- ’ | |

(Exhibit No. 46, being a photograph, as

described above, was marked and admitted into

evidence.)

BY MR. FLAHERTY:

Q

I'm showing you a second photograph and I’1ll ask
you if you recognize what’s depicted therein.
Yes. Again, that’s the outside wall.

Is that a fair and accurate depiction of the way
it appeared to you on March 28, 2000, when you
were at the scene?

I don't recall..

This'photograph, is-this area depiéted in any of
the ﬁhotographs thét were taken while you were
there?

There were pictures of the outside wall, yes, the

/0




. LASER BOND FORM A @ PENGAD « 1-800-631-6989 » www.pengad.com

10

11

~ 13

14
15
16
17
18
19
20

21

22

24

12|

23

crime scene photos.
Is the specific location in here that’s depicted
that you know of in any othér photographs?
There’s.no marking for me to know what area of
the wall that is.

| MR. FLAHERTY: Okay. I would move to
introduce this photograph, Your Honor.

MR. TOCHKA: Objection.

THE COURT: Sustained.

BY MR. FLAHERTY:

Q

Showing you another photograph and I7’11 ask you
if you recognize what’s depicted therein.

This is reddish brown stains on the inside of the
hallway door.

And does that fairly and accurately depictlthe
way that it appeared to you onvMarch 28, 2000,
when you were present at the scene?

I don’'t have any.noteé about spatter on the door.
You have no rgcollection of blood spatter on the
door?

I don’t, no.

And are there any other photographs in the
photographs from the crime scene‘that depict that

location March 28, 20007

79
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I'm éure-there are photographs from the crime
Scene,.yes.
Do you know if any photographs depict that
logation? |
I‘doﬁ’t know.

MR. FLAHERTY: Ikauld move to
introduce it into evidence, Your Honor.

MR. TOCHKA: dbjection.

THE COURT: Sustained.

BY MR. FLAHERTY:

Q

I'm showing you another photograph and I’1ll ask
you if you recognize what’s depicted there in.

This is another phbto from, it appears to be

further away, of the same spatter on the inside

of the hallway door.
Okay. And 1is thaﬁ a fair and accurate depiction
of the way the scéne appeared to you on March 28,
20007 |
I don’t recall the stain on the door.

MR. FLAHERTY: I’d move to introduce
this photograph, Your Honor

MR. TOCHKA: Your Honor, if I could be
heard at side bar?: |

THE COURT: The objection which counsel

ol
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is rising to make is sustained.
BY MR. FLAHERTY:-
Q ° And 1’1l show you another photégraph and I will

ask you if you recognize what’s depicted therein.

A Yes. This is spatter from the inside of the
hallway.
Q. And is that a fair and accurate depiction of the

way thatvscene_appeared to you on March 28, 20007

A Yesf There Was spatter on the insidg of the
hallway that I recall. |

Q Inside the hallway door?

A Inside of the hallway on the wall.

MR. FLAHERTY: Okay. I would move to
introduce this photograph in evidence, Your
Honor.

MR. TOCHKA: I would object unless the
witness says it’s a fair and accurate
representation as to what -—-

BY MR. FLAHERTY:

Q Excuée‘me. Is this a fair and accurate
representation of the way it appeared to you on
March 28 of 20007

A It’s not a very good photo. It appears similar.

The crime scene photo was better but there are

ol
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reddish brown stains.

MR. FLAHERTY: Okay. I would move_té
introduce this into evidence,AYour_Honor..

MR. TOCHKA: I would objecﬁ, Your
Honor.

THE COURT: Sustained.

BY MR. FLAHERTY:

Q

Q

These three photographs that I previously -showed

you are photographs of the interior door of 89

Faneuil Street, right?

- The photos say inside the hallway door on them.

MR. TOCHKA: Objection, Your Honor.

Move to strike.

THE COURT: Another question, sir.

BY MR. FLAHERTY:

And.you have no reference to this inside hallway
door of 89 Faneuil Street in your report authored
Mérch 22, 2002, correct?

That’s correct.

And you have no referenée to the inside hallway
door, any blood spatter or lack of blood spatter,
ih your ndtes that you'wfqte contemporaneoﬁslf
With what you did March 28, 2000, ¢orrect?'

Contemporaneously?

82
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Did you take notes as you were at the crime .
scene?

Yes.

So when you were at the crime scene you didn’t

‘make any notes one way or the other of the inside

metal door of 89 Faneuil Street, right?
That’s correct.
And finally, Ms. Stevens, how far away was the

distance from Mr. Yazbek’s body outside 89

Faneuil Street to the inside hallway where you

observed the blood spatter evidenée that you
observed oﬂ March 28, 20007

I would have to measure it. I didn’t measure it
af the time.

You used some measuring tape and made some rough
estimates of the way the blood spatter appeared
inside 89 Faneuil Street, right?

That'svcorrect.

You never measured the distance from the blood

spatter evidence inside 89 Faneuil Street to

~where the body was outside?

No.
_And you never compared that blood spatter inside

to the blood from the body outside, right?
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That’s correct.

MR. FLAHERTY: Nothing further, Your

Honor.

THE COURT: Anything more, sir?

REDIRECT EXAMINATION

BY MR. TOCHKA:

Q

Ms. Stevens, you were asked relative to.clothing,

'whether or not you tested any clothing allegedly‘_

from Mr. Robinson and you didn't; correct?

I did not( that’s correct.

And in terms of whether you look at clothing for
possibility of —— when you look at clothing for
possibility of blood stains, what are you looking
for? How do you determine'thét?

We determine it by visually looking at it.

And if you see something visually looking at it,
what do you do next?

Then we do a presumptive screening test that
indicates whether it is or it isn’t and then we
may or may not go on to confirm it, depending on
what information we're going té get from
performing further testing.

If you observed nothing on your visual

o4
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examination, lookihg»at clothing for a
possibility of blood, what do you do?

We Jjust docgment the item.

Do you do any further testingvon it?

Not if we don’t see a stain.

Why not?

If you don’t see it} then there isn’t sufficient
théfe to do.anything with. We have to have a
visual stain in order for us to do any fu;ther
testing. Even to do a human -testing, you need a
certain amount of the stain and in}reference to
DNA, you need a presence of reddish brown stain.
Sd if you just look at a piece of clothipg and
you observe nothing that indicates any type of
stain, you don’t go any further? |
That’s correct.

Is it possible, in the realm of possibility, for
you to go.furthef?

I’'ve never seen it done-in_any laboratory. There
are chemical enhancements.

And a chemical enhancement would do what?

A chemical enhancement is:méant for, as an
investigative tool to help you see spatter, to

document a location.
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And in your experience with chemical enhancement,
where are the cheﬁical enhancements used? On
what type of items?

They’re used in a scene.

On the walls of a scene?

On the walls, oh the floor, things.liké thatf

Are ﬁhey used on clothing?

Not in my experience.

And have you ever had any experience wheré they
have>been used on clothing?

No.

And is one of the reasons why it wouldn’t be used
on clothing because of what -- even if you came
up with an item, what would it tell you?

We would not be able to go any further.

Than what?

Than to say chemical enhancement shows that it
could possibly —— chemical enhancements are
presumptive tests of themselves. They react with
other things besides blood so unless you were
using it for investigative reasons or to help you
find blood that had leaked into a crack oh.a
floor or something like that, it would not be of "

any value. It could be reacting to chemicals.

ob




LASER BOND FORM A. @ PENGAD * 1-800-631-6989 » www.pengad.com

10

11

12

13

14

16

17}

18
19

20

21

22

23

24

15

It“wouldn’t help you one way or the other with

respect to clothes?

That’s correct.

Mr. Flaherty asked you about luminal, and have
you eVer used luminal on the floors —- on hallway
floors in order to:try to Qet a footprint? ‘Have
you ever heard of that being done?

I've heard of it being done if there was an

attempt to clean the scene, if there was not

visible blood at the scene.

And was there any visible blood on the floor of
this particular hallway?

No.

Mr. Doolin asked you about the blood spatter on
Iman Yazbek’s‘crotch area and you tested that
when?

I tested the pants -- it was actually -—- I’'m
sorry. It was the right thigh area on the pants,
the reddish brown stain that was tested and
identified as human. It was tesfed in March of
2002.

Okay. So March 2002 of this year, correct?
Yes.

N

And it’s fair to say that you only do testing

87
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such as this on this particular item as a result

of being asked to do that, correct?

That’s correct.

And it’s fair to say that the prosecutor in the
case can’t ask you for particular items to be
tested, isn’t that fair to say?

Examination is done from the investigator.

And the prosecutor could aok fhe investigator to
have a certain item tested on his own, correct?
That’s correct. |

With respect also to the blood spatter that you
saw on the inside ahd outside of the walls in the
hallway and the outside of 89 Faneuil Street,
from your observations, your initial —-- Jjust your
naked eye observations, did it appear —— how
close were tAOSe two groupings of spatter?

By that I mean, the insido and the
ootside of the hollway? What did it appear to.
you?'

It appeared to me at the time that the door mighf
have been open and that it was caused by'the same
or —-

MR. DOOLIN: I object.

THE COURT: Another question, sir.
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BY MR. TOCHKA:

Q

When you saw the spatter on the inside hallway

and the spatter on the outside of the hallway,

did it appear to be =— what I’'m asking is the
distance between those two groupings, the one on
the iﬁside, the one on the outside. What were
they? Like fifteen feet apart?

MR. DOOLIN: Your Honor, I object.

MR. FLAHERTY: Objection.

THE COURT: Sustained.

BY MR. TOCHKA:

Q

How far apart were they? How far apart were they
approximately?
Like maybe a few feet.

Mr. Doolin asked you about the tissue that you

observed on that stair, and let me ask you this -

— actually,.let me go back to that scene.
When you saw Iman Yazbek, can you
describe -the face of Mr. Yazbek?
MR. DOOLIN: Your Hono;, I object.
MR. FLAHERTY: Objection.
THE CQURTE Sustained.

" T .MR. TOCHKA: May I be heard at side bar

as to that?

89
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THE COURT: Yes.
b,(Whereupén, the following discussion
occurred at sidefbaiz)‘

MR. TOCHKA: It’s relevant, I’'m asking
in terms of the blood that she saw on the face,
the blood that she saw on the drivewéy, the blood
that she saw, was it consistent with beihg, in
her mind, all connected to the same individual
and so as a result there was no neéd to be
testing it.

THE COURT: I understand why you’re
asking the question. How can she say the blood
is from the same individual?

MR. TOCHKA: As to why it wasn’t
tested. The defense asked why wasn’t it tested.
The reason why it was-not tested is becauée'it's
consistent witﬁ all coming ffom Mr. Yazbek, the
blood that was at the scene. I can ask her abouFm
the blood on the face, the blood streaming down.
There’s blood on the stai£s, there’s blood on the
inside hallway.. Why wasn't it tested? ' Because
it's‘consistent with all beinéAfrom Mr. Yazbek.

THE COURT: ¥ou can ask her why this

wasn'’t done, you can then exploré the reasons why

S0
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these tests weren’t performed, buf the_quesﬁion
to which counsel made an objection was about her
observations about the blood on'the face of Mr.
Yazbek and that’s before the jury SO ——

MR. TOCHKA: That’s my point. "I’'m not
trying to belabor it with this particular'jury

about the blood on his face. 1I’m trying to

. explain that at the scene that there was plenty

of'blood at that particular scene so thatvit's
for the jury to understand from this witness and
through my closing argument, there was no need to
be testing all of this for DNA.

THE COURT: You can get into that but I
don’t want her observations about Mr. Yazbek’s
face because it 1s before the jury.

MR. TOCHKA: Then if I could just lead
her in terms of, was there blood —— I just ask to
lead her, was there biood éround the victim, on
the victim, on»the walls and blocod on the stairs.

iTHE COURT: Why don’t you put anofhef
question to the'witness, sir.

(Whereupon, the discussion at side bar

was concluded.)

BY MR. TOCHKA:

I
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Ms. Stevens, it’s fair to say that when you were

at this particular scene, you observed the body
of Mr. Yazbek, correct?

Yes. |

And you observed the blood around the face of Mr.
Yazbek?

Correct.

And you observed the. pool of blood leading from
the body, correct? |

Yes.

And you observed the blood that you testified
that was on the stairs, correct?

Yes.

And you téstified about the blood spatter that
appeared to be on that particular wall, correct?
On the outside righthand side, yes.

In terms of doing DNA testing, ma‘’am, can you
tell us, is‘that testing done in every particular
case?

No.

And in this particular case, it was not done,
correct?.

That'’s correct.

Based on your initial observations —-— strike

92
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that. And wh? is it nbt done, ma’am?
It’s done only if we'rebgoing to gain some
information from it such as if there was a
guestion ébout more than one person being
injured, if we're trying to connect suspect and
victim.
Okay. And with respect to your observatidns in
this case, were you trying to compare the .blood
on the wall to any individual? |
No.
Just yes or no, based upon your observations, do
you have an opinion as to where that blood
spatter on the wall came from?

MR. DOOLIN: I object.

MR. FLAHERTY: Objection.

THE COURT: Sustained.

BY MR. TOCHKA:

Q

Finally, ma’am, with respect to the keys -—- well[
let ﬁe ask you, with respect to the tissue that‘
you observea, basea on.where you saw that tissue,
did you have an opinion - not what’s your opinion
- but dig you have an opinion as to where that
tissye came froﬁ?

Yes.

03
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Based upon the blood spatfer that you saw on ﬁhe
thigh area of Mr. Yazbek, not what your opinion
was,“but did you Ha&e an opinion as to whefe‘that
blood camé from?

MR. FLAHERTY: I object.

MR. DOOLIN: Objection, Your Honor.

THE COURT: Sustained.

BY MR. TOCHKA:

Q

The keys in connection with this case, ma’am,
you’re aware that there»was a car there, correct,
thét was at.the scene?
There was a car inbfhe driveway, yes.
Aﬁd those particﬁlar keys you gave to Sergeant
Coleman, cofrect, after you did a preliminary
testing for blood on them?
That’s correct.
What was the reason why you gave them to Sergeant
Coleman?
He requested them.
And do you know whethervér not those keys
belonged to the owner of the car?
I don’t know.

MR. TOCHKA: .You don’t know. Thank.

you. I have no further guestions.

24
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MR. DOOLIN: I do.

THE COURT: Only within the scope of

redirect.

MR. DOOLIN: Just one question.

RECROSS EXAMINATION

BY MR. DOOLIN:

0 'No clothing attributable to Robinson was ever
given to ybu for your examination, is that right?
A That’s correct.
MR. DOOLIN: That’s all I ﬁave.

MR. FLAHERTY: Just one.

RECROSS EXAMINATION

BY MR. FLAHERTY:

o) ‘The blood spatter on the inéide door hallwéy
isn’t in the immediate area of the blood spatter,
fight? : : -

A It’s iﬁ the immediate area, yes.

THE COURT: Aﬁything more, Mr. Tochka?

.MR. TOCHKA{ Nothing, Your Honor.

THE COURT: Thank you very muéh. You
‘may step dan.

We are going to take a short recess,
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ladies and gentlemen. We are going to take a

short recess. Leave your notes on your seats,

'pleaSe. Thank you.

(Whéreupon, the proceedings were
recéséed at 11:45 o’clock a.m., and reconvened at
i2:04‘o’clock p.m.)

MR. TOCHKA: May I call my next
witness, Your Honor?

THE COURT: Yes.

MR. TOCHKA: Sergeant Detective Mark
Vickers.

MR. FLAHERTY: Your Honor, may we
approach very briefly?

THE COURT: Yes.

(Whereupon, the following discussion
occurred at side bar:)

MR. FLAHERTY: On the motion in limine
regarding the chalk, I don’t know if there’s been
a decision by the Court on that yet. I think
this witness ié the one who will be.tryipg to
demonstrate with a chalk.

.THE COURT: I had said that he couid
use it to assist him in his testimony, that I '

would give a limiting instruction. I have
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31ready included one in my charge but if you want
me to give one at this time, I will certainly

consider it. As I understand it, your objection

is that this is not the three fifty—-seven magnum

that was used in the commission of»the crimes and
that there is no way of telling that a three
fifty—sevén magnum was used in the crimes.

MR. TOQHKA: I would object to that
type of instruction. I will make it clea; to the
jury through the questioning that this is ﬁot —
this is a s%ﬁéh fifty—seven that is unrelated té

this crime, period.

THE COURT: Okay. Is that an

instruction you would like me to give at the time

heldisplays the weapon?

MR. DOOLIN: Yes.

MR. FLAHERTY: I think so, Judge, but T
don’t know if thét's inclusive enough because I
don’t know if there is any connection other that
Mr. Tate’s testimony that a three fifty-seven
magnum was stolen and the fact that this was a
gun shodting.

THE COURTf Well, at thié time I’11

give an instruction that is limited in scope and

97
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in the charge I’1l1 consider‘a more comprehensive
instruction based on our discussion of the
evidence at the end of the case;

MR. TOCHKA: And just to let the Court
know, it’s obvious that Alan Tate tesfified that
he had'a three fifty¥seVen, four inch barrel,
that was stolen from his condominium.

THE COURT: I know. So the instrugtion

I propose to give is as follows. This witness

.will be using —-

MR. TOCHKA: 1711 just‘ask, did you
bring an item with you, a handgun today.

THE CQURT: ‘What I'd just like you to
do is lead him into it, and it has nothing —-
that he has many firearms at the ballistics unit,
this is in no way related to this particular
case. Is that fair to say?

MR. TQCHKA: Yes.

THE COURT: And if that is elicited by
the Commonwealth, do you also want me to give a
limiting instruCtion?

MR. DOOLIN: Yes.

THE COURT;. Okay. And the instrucﬁion

will be that this withess is going to be using a
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firearm which he will describe to‘YOu to assist
him in his testimony but there ié no —— it 1is
stipulated that this is not the'weapon which was
uéed in the commiSsion of any of the crimes for
which the defendants are on trial.

| MR. FLAHERTY: I guess.

THE COURT: Okay. We do haQe a
Passover concern from a juror. Passover does
begin at sundown.and he wants to know when he’s
leaving here today so I’m-not sure when sundown
starts,‘but after this witness -- let’s go off
the record.

(Whereupon, a discussion occurred off
the record at side bar, after which the
discussion at side bar was concluded.)

THE COURT: Ladies and gentlemen, let .
me just explain some scheduling matters before we

continue. At least one of you has inquired abut

it. We do anticipate that all or almost all of

the evidence will beicongluded today and'that we
will be getting this case to you tomorrow for
your cpnsideration. .Ahd what that means is tﬂét
we would be listening to the closing argumenfs as

well as my instructions on the law and, as I

PE)
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indicated the other day, that iS going to take
most of a day.

Because we’re coming on the holiday of
both Passover and Good Friday followed by Easter,
we.are nof going to“be in session on Friday so
that most of you who want to observé the holidays
may do that and then you will be‘returned on
Monday for purposes of continuing with your
consideration of the case. I know that when we
impaneled the case, I had said thaf we had
expected to get the case to you sometime midweek.
The.schedule obviously haé been altered due to
various circumstances outside of our control and
so the case was not moved along in the manner
that we thought it would.

If there are any among you for whom the

return next week is very difficult or impossible,

then I would appreciate a note from you to me so

that I may consider any such request, but the
expected schedule at this time is, the case will
be given to YOu tomorrow for consideratioﬁ and
then, sinqe that will take‘most of the day to dd,
you Will be adjdurning.in timevforvthose of you

who observe Passover to get home for it, and then

LAY
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we will be continuing —-— adjourning until Monday,
the Monday next after Easter. That will be the
first of April. Thank you.

You may continue, Mr. Tochka.

MARK VICKERS,

called as a witness, being first duly sworn,
was examined and testified as follows:

DIRECT EXAMINATION

BY MR. TOCHKA:

0 Sir, could you please state your name?

A MarkvVicke£s;

Q What’s your occupation, sir?

"A Boston Police sergeant deteqtive.

Q I'm sorry. Could you spell your last name?

A V-i-c-k-e-r-s.

0 Officer Vickers —— Detective Vickers; how long

have you been a Bostdn Police officer?

A Twenty years.

Q And how long have you been a Sergeant detective?
A Apprpximately eight years, nine years.

Q  And where are you cﬁfrently aésigned to? 

A The ballistics unit.

o) And what is the ballistics unit?

TOl
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Responsible for receiving and analeing_all
firearms that come into the custody of the Boston
PsliéebDepartment.. |

And as a sergeant detective in the ballistics
unit, what are your duties and responsibilities?
I'm the commander of the unit. I supervise other
firearms examiners and tschnicians in analyzing
firearms and firearms related materials.

Tell the jﬁry your background and tiaining in the
area of ballistics,'please.

I have numerous years of experience with the
military. Ivalso have been to several schools in
firearms, I have been to the Henry‘Lee Institute
on firearm reconstruction, firearms evidence, and
basically that’s about it.

And( sir, have you testified as an expert in the’

‘area of firearms in the past?

I have, sir.
And approximately how many times have you

testified as an expert in the area of firearms?

Numerous times, yes, sir.

And in what courts have you testified as an
expert in the area of ballistics?

District courts}'federal'court, and also Suffolk

VP4
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Superior.

Now, Sergeant Detective} in terms of the staff
that you command, approximately how many
individuals afe under your commana?

Eleven, sir.

And.in connection with the.case and with the
homicidevof Iman Yazbek, were you asked to look
at certain .items connected with this case?

I was, sir. *

And let me ask you, were you giVen something —-—
were you sent items from the medical examiner’s
office in connection with this case?

Yes, sir.

And do you have that with you today?

I do, sir.

Could you please produce that?

Yes, sir.

And before I intfodupe‘these items, let me ask
you to explain‘for the jury, is there a
difference between a revoiver and a semiautomatic
Weapon?

Yes; sir.

Can you explain to the juro:s the difference,

please?
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A  semiautomatic weapon is basically a self—
loading weapon which means rounds are fed and
fired from an independent ammunition source also
known as a magazine or a clip. After each shot
is discharged the action resulting from the

ignition of the cartridge ejects the empty shell

- casing and re—-chambers another one; another fresh

cartridge in the chamber and this process .is

repeated until the ammunition supply is expended

or you stop firing the weapon.

So on a semiautomatic. the ammunition goes into.a'
clip?

That’s correct, sir.

And the c¢lip goes where in the gun?

Into the handle, butt area of the gun.

And once the bullet is fired from the gun, you
said a shell casing is ejected. What is a shell
casing?

A shell casing basically holds the propellant of
the powder and £he ignition system in the bullet.
It kind of holds everything together.

And this casing is ejected, where is it ejected
from in the gun? |

It’s ejected from the, normally the righthand

X
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side of the firearm. It's called the ejection
portQ

And when it’s ejected, what does it do? I mean,
does ‘it drbp? Does it shoot out?

It’s basically thrown from fhe firearm.

Okay. And in‘comparison to that and a revolver,
what’s the differgnce?

Well, a revolve; is just that there are usually a
number of firing ports; the standard‘is six,
where a cértridge is put in each one of these
firing ports and everyitime the trigger is_pulled
and the cartridge is discharged, the cylinder
rotates underneath the hammer of the weapon and
this process is repeated until the ammunition
supply is exhausted or you stop pulling the

trigger.

'In the semiautomatic, you said the shell kicks

out or.goés to the ground or wherever. In terms

of a revolver, what happens. to a shell once the

buliet —— once it’s fired?

They stay inside the weapon. .

Stay inside that cylinder?

That!s correct.. You have‘to manuaily eject them.

And in connection with a semiautomatic, if you
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were to use a clip in a semiautomatic ——- it’s a
square handle?

Yes, sir.

If yoﬁ were to use a clip in a semiautomatic,
once'you fired the bullets that are in there, how

do you reload the gun? ‘What do you have to do?

You would have to put aAfrésh magazine in-or

feload the magazine with ammunition.

So is it fair to.say, if you have a clip in a
gun, can you have additional clipé, just ciips in
your pocket? |

That’s correct, sir.

So you can have additional clips for —- wherever
you’'re going to keep them, to reload ammunition
or it-can be loose bullets, if you will, that you
then take the ;lip out and reload manually?

Yes, sir.

Wi£h_respect to the revolver, once you,exéend
those six bullets, what do you have to physically
do in order —— there’s no ciip that you can just
slide back in with bullets?

That’s co;rect,-Sir.

What do you havé”to do-to put another sét of

bullets in?
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You have to'open the cylinder and manually ejecf
the spent cartridge cases‘out of the weapon and
then reload each firing port with a fresh
cartridge ahd then close it.
Okay. So then since there is no clip with a
revoive: where would those bullets normallyvbe
kept? Are they lédse?

Is there like a barrei that you can

replace in the revolver? A barrel that has a

revolver, is that how it’s done?

Usually, sir,:either by speed loaders or loose
rounds. épeed loaders‘basically are, I'd call it
a little device used to hold six bullets to make
it a little more expedient to reload. Normally
loose rounds are kept in a pocket or wherever,
wherever is handy and convenient and put back
into the wéapon.

And when you Say loose rounds, what#@o you mean
by looSe_rounds?

Just'iﬁdividual, individual cartridges.

And in terms of —-- are you famiiiar with various

terms, street terms for a gun in the vernacular

, on the street?

I know a few, sir.

TO7
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And What are those?

Gat, rachet, tool.

Burn? 'Would that be one?

Burn, smoke wagon, the list can go on.a while.

Are you aware of various street terms in terms of

‘a bullet?

MR. DOOLIN: Your Honor, I object.
THE .COURT: He may answer that. -
Bullets, vyes, sir, commonly referred to as shells

or cartridgeS'or bullets.

BY MR. TOCHKA:

Q

Now, in connection with —— on a bullet, is there
such a thing called a copper jacket?

That'’s cdrrect, sif.

And what’s a cdpper jackef?

The - jacket is the casing of the actual.bullet
itself. Usﬁaliy the core of the bullet is lead
and then it’s wrapped in this, in a copper
jacket. |

So the core of the bullet is lead?

That’s correct.

And ﬁhe copper jacket, that’s‘around the bullet,
and what’s the reason for that?

To maintain the- shape, form of the bullet.
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Before it’s fired?

That’s correct, sir.

Looking just at a jacketed bullet, can you tell
us whether or not a jacketed bullet éomes from a
revolver or a semiautomatic?

I don’t quite understand your question, sir.

My question is, do revolvers take jacketed
bullets?

Yes.

Do semiautomatics take jacketed bullets?

They do, sir.

In connection with this case, did you receive

these two items from the medical examiner’s

office?

Yes, sir.

And -—-

They are received into the unit, sir.

And having recei?ed Ehose from the medical
examiner’s office, under your supervision, is
there an Officer Lydon?

That's'correct, sir.

And did he review those?

Yes, sir.

And were you asked to come in to testify in
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-connection with this case?

I was.

And as commander of the unif, have you looked at
those? Ana what's your conclusion?

That they are fragments of a coppef jacket and
basically that’s about all I can ﬁell you about
these.» |

When you say fragments of a copper jacket, what
do you mean?

They’'re fragments, possibly from a bullet, I
would say. | |

And they are in two separate Jjars, correct?
They are, sir.

And in terms of the labeling on A, which is thé
jar, does that come from the medical‘examiner
where it says, from mouth?

Yes, sir.

And the-labéling dn B, is thatlfrom the medical
examiner where it says from tongue? |
That’s correct, sir.

MR. TOCHKA: Your Honor, the

_Commonwealth would move to introduce these into

evidence at this time.

MR. DOOLIN: ©No objection.




ST —

p—

: LADEHBUNDFORMA ©F PENGAD ¢ 1-500-631-6989 * www.pengad.com

10
11
12
13
14
15
16
17
18

19

20

21

22

23|

24

MR. FLAHERTY: No objection.

THE COURT: They may be marked and
admitted.

(Exhibit Nos. 47iand 48, béing jars, as
described above, were marked and admitted into H
evidehce.) |

MR. TOCHKA: ‘Méy I ask to publish these
to the jur??

THE COURT: Give it to one of the

officers.

BY MR. TOCHKA:

Q

Sir, in connection with thisvcase, did you ralso
receive another item or did the ballistics unit
receive another item?

Yes, sir!

And whaf is that item, sir?

A small piece of lead.

And[ sir, this piece of lead that was received
from the ballistics unit, it’s fair to say you
didn’t go out to the‘scene, correct?
That's»correct, sir.

Let me go over that with you. In terms of going}
out to the scene, is the ballistics unit at times

called out to the scene of a crime?

Tt
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Yes, sir.

Is it standard operating procedure for the
ballistics unit always to be called out to the
scene of a possible shosting case?

No, sir. |

When is it typically that.thé ballistics unit
would be called out to the crime scene?

The determinafion is made by the supervisor on

scene.

And is it —-- it’s at this point that the

- ballistics unit will go to recover at times

ballistics evidence?
That’s correct.

When ballistics evidence has beén found, correct?

That’s correct, sir.

- And in connection with this case, sir, this

particular fragment.came to the ballistics unit,
cbrrect?

That’s_correct, sir.

And looking at this fragﬁent, based upon your
experience as a ballistician, what’s‘the best
that you can tell,this jﬁry?

That it is a lesd fragment? possibly a bullét.

And what do you mean when you say possibly?
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Possibly fromja bullet, sir. There is absolutely
no evidentiary material there that I can link it
back to a particular firearm.

So that you can link it tp a firearm? You cannot

use this to link to a firearm, correct?

, That'’s correct.

Can .you even tell this jury with certainty
whether or not fhis is a bullet?
Not with a hundred percent certainty, sir.
Does it appear to be consistent with a bullet?
It’s consistent with a bullet.
Consistent with not being a bﬁllet?
It’s consistent, sir.

| MR._TOCHKA:_ I{d move to introduce this
into evidence.

MR. DOOLIN: No objection.

Mé. FLAHERTY: 'No objection.

THE COURT: .It may be marked and
admitted.' ‘

(Exhibit No. 49, being a fragment, as
described above, was marked and admitted into
evidenbe.)

MR. TOCHKA: And I'd ask to publish it

to the jurors.
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BY MR. TOCHKA:

Q

Now, sir, in connection with this case, 1if you
could jusf ansWer my question at this pbint in
time, did you bring a firearm with you?

I did, sir.

And is that firearm a -—- what type of firea;m is
that?

It’s a four inch three fifty-seven magnum.

And it’s fair to say that the balliétics unit has
firearmé, all types of firearms, correct?

That’s correct, sir.

And it’s fair to say that this firearm 1is not
alleged to be connected in any way to this case,
correct?

That’s also correct, sir.

THE COURT: Excuse me again, ladies and
gentlemen. I Jjust want.you to understand that
Detective Vickers may be displaying this‘firearm_
in the course Qf.his testimony to assist you in
understanding the testimony, but please

understand that this is not the weapon which was

used in any of the crimes for which any of the

»defendants stands trial.

BY MR. TOCHKA:
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Sir, could you produce that firearm, please?
Yes, sir. 'I’l1l open it and make sure it’s safe,

sir. And it 1is.

And, sir, holding that in front df the jurors,

can you show us in terms of what you’'re

describing as a révolver, show us what you mean,
sir.

Ckay. A revolver, this is the cylinder of a
revolver. This rétates, every time the_trfgger
is pulled, it rotates, discharges a cartridge,
continues to rotate with the next pull of the
t;igger. This weapon holds six rounds and this
will do thevsix rounds befo:e you have to open
it, dump the empty cartridges out, shell cases
now becausé they are empty, they have been
expended, the bullet has been expended, and
reload the cartridges and the process can be
repeated again.

And is there a type called a double.action and a
single action?

That’s correct, sir.

Explain to the jury,.is that,on a sehiautomatic
or just on a revolver?

It’s on both.
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Both? Okay.

Both weapons.

Can you explain to the jury what aISingle action
versus -a double action is?

A single action shot basically is‘that the hammer
is cocked, fires, and then the trigger is pulled.
The double'actién is, the trigger at rest comes
back and drops and the hammer drops on the primer

of the cartridge. The double action pull is

significantly stronger than --— takes more

pressure, excuse me, than the single actibn pull.
Single action pull is‘approximately two and a
half, three pounds. This is approximately six to
eight pounds.

And, sir, you had an occasion to observe the
photographs of an autopsy of Iman Yazbék,

correct?

That’s correct, .sir.

Did you have an opportunity to observe the facial
area?

MR.. DOOLIN: Judge, I object.

THE COURT: I didn’t hear the question,
sir. | |

MR. TOCHKA: Pardon me?
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THE COURT: I didn’t hear your

question.

BY MR. TOCHKA:

0

A

Did you have an opportunity to observe the facial
area of the autopsy photos?

MR. DOOLIN: ‘I object.

THE COURT: He may anSwef that.

Yes, sir, I did.

BY MR. TOCHKA:

Q

And have you on occasion as a ballistician had
occasion to observe gunshot wounds 6n
individuals?

Yes, sir.

And can you tell thé jurors approximately how

many times you have had an opportunity to do

that?
Numerous times, sir. I wouldn’t know where to
begin to count. Numerous times, sir.

Let me ask you, yes or no at this point in time,
do you have an opiniqn bgsed upon-your experience
as a ballistician to a reasonable degree of
certainty whether or not that particular gunshbt
wogg@ that you‘observed on Mr. Yazbek’s face was

caused by the type ofvthat weapon that ——
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MR. DOOLIN: I object.

MR. FLAHERTY: .bbjection.

fHE COURT: May I see counsel, piease?

(Whereupon, the lelowing diécussion
occurred at side bar:)

THE COURT: Grounds for the objection?

- MR. DOOLIN: There is no foundation for

him.to give an expert opinion, the.grounds for
him to give an expert opinion, which I think he
is going to do, that a bullet frémva three fifty—
seven is consistent with causing that --

MR. TOCHKA: Not a three fifty-seven.
He’s going to say a high pressure bullet. |

THE COURT: You need to lay a better
foundation.

MR. TOCHKA: 1’11 lay a better
foundétion.

(Wﬁereupon, the discussion at side bar

was concluded.)

BY MR. TOCHKA:

Q

Sir, are you aware of the term contact wound,
close contact wound?
Yes, sir.

And can you explain what those terms mean?
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MR. DOOLIN: Your Honor, I object.
THE COURT: He may answer that.

A A contact wound is a wound whefe the muzzle of
the weapon is directly against the surface.

Close contact is just that, close coﬁtact. It
could be a portion of the muzzle such as I have
against my hand or slightly away from the object.

BY MR. TOCHKA:

0 And what is the.difference in terms of impact of
the bullet on a close versus a contact.wound?

A I'm sorry. I didn’'t hear your gquestion, sir.

o} What’s the effect of a close contact versus a
contact wound?

A Well, on the clbse contact, a close contact would
leave very little stippling and tattooing.
Bésically, the burning gasées and powders or
-unburnt powders, they wouldn’t be left on the
area, visible on the'area,'would be left inside
of the-a:ea.

Q Okay. Now, let mevback you up then.v'When you’'re
talking about stippling, what'’s étippling?

A Stippling is unburnt, unburnt'particles,'pdeer.

o] So we talkéd abéut a shéll, whaf happens to the

shell in a revolver versus a semiautomatic.
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Uméhum.

In terms of a bullet,bwhen a bullet is fired,
what comes out of the barrelf |

The bullet and gasses that follow the bullet,
that propel the bullet and unburnt powder
residue.

OCkay. And if a weapon 1is held -- isvthefe a
distance in which a weapoh is held further away
from an iﬁaividual that you will not get
stippling?

I'm sorry?

Sure. Is there a distance —— every time a bullet
is fired and strikes an individual, is there
stippling on that individual?

No.

And what’s the reason for that?

The reason being is, the distance would dictate
that. A distance of six feet would leave no
stippling or tattooing. Closer, as you move
closer you tend_to~get it because it doesn’t
dissipate in the air and very, veryAclose.you'll

have.a lot..

‘Okay. So if it’s further away, the stippling,

the gasses dissipate, as you’re saying, so they

140




LASEABOND FORMA @ PENGAD « 1-800-631-6888 » www.psngad.com

10
11

12
13
14
15
6
17
18
19
20
21
22
23

24

don’t strike the individual, is that right?

A That’s correct, sir.
0 The closer it 1is, what»happens, sir?
A The closer it is, the more likely it is to leave

an impression on the area.

0 ~Now, when it’s a contact wbund, when it’s
actually flush up against the body part; of an
individual, what would happen in terms of
sﬁippling? | I

MR. FLAHERTY: Objection.

THE COURT: Rephrase the question, sir.

BY MR. TOCHKA:

0 On a contact wound, sir, would there be stippling
associated with a contact wound? |

A Not, not outside the wound, sir.

Q Where would the stippling be, sir?

MR. FLAHERTY: Objection, Your Honor.

THE COURT:. Overruled.

BY MR. TOCHKA:

Q Where would the stippling be?
A It would be inside of the wound channel.
o] And is there-—- in terms of a very close contact

wound, where would the stippling be, sir?

A Also the majority of it would be inside the wound

T2
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channel.

Now, 1is theré a difference between a high
presSure gun versus a guﬁ‘that’s not high
pressure?-

Yes, sir, there is.

And am I saying that phrase right? High
pressure?

Yes, sir. TIt'’s fairly éccurate.

What would be the accurate phrase?

High velocity, a high velocity weapon that

generates high pressure.

A high velocity weapon generates high pressure?
Yes, sir.

What do you mean by that?

Well,'sir, the more_propellaht inside of the
cartridge the faster the bullet is going to exit
the firearm, the muzzle of the firearm, and to do
that, what it is, it decreases fhe pressure -—-
increases the pressure inside the shell casing.
When the primer is ignited and the propellant is
burned, it doesh’t actualiy explode. There is
not an explosion. When you hear the bang, that’s
the release of.the pressure as the bullet leaves,

the shell casing heads down the barrel of the.
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weapon and that’s where you get: the bang -and, in
doing so, by adding more propellant you get
higher pressurés,_you get bigger bang, flash
fire, and the bullet is going faster.

And whét weépons typically would be considered
high velocity, high pressure weapons?

Certain nine millimeters, three fiftYAseveﬁ. The
three fifty—-seven magnum is a perfeét-examéle of
a high velocity weapon that geperates high
pressures.

And why is that?

Because of the reason I just stated, sir, the
three fifty-seven magnum is loaded up with more
propellant than, I could guess, for lack of a
betﬁer terms, a close kin, the thirty—eighﬁ.
Basically they are the same bullets but a three
fifty—-seven magnum is‘approximatelyAa tenth of an
inch bigger than a thirty-eight and it has almost
twice the base of powder than a standard thirty-
eight.

What would be considered in your opinion not a

high velocity, high pféssure weapon?

A thirty-eight special.

What else?
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A three eighty. A three eighty weapon, nine
millimeter( there are a number of them, sir,
thirty-two caliber.

Twenty—fiveAcaliber?

Excuse me?

Twenty—-five caliber?

Twenty~five, forty-four special.

All those are considered what?

Mid rénge. Somé“of them will be large‘ere but
mid range, as far as pressure,.cﬁamber pressures
and Velocity, not very, very high velocity
weapons.

When you explaihed, when you said to the jury the
high velocity, high preséured guns would ha&e a
larger muzzle flash, what’s a muzzle flash?
Muzzle flash is the fire that you see when a
weapon is discharged. You see a large flame kind
of come out of the weabon,_out of the muzzle area
of the weapon.

And having looked at thé photograph of Iman

Yazbek, did you come to a conclusion whether or

not that was consistent with a high —- if you
could just say -- I’'m sorry. Let me ask the
gquestion.

(P4
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A

Looking at the photograph of Mr.
Yazbek, do you have én opinidn, yesior no,
Whether or not that was consistent with a high
velocity, high pressure type weapon?

MR. DOOLIN: Your Honor, I object.

MR. FLAHERTY: Objection.

THE COURT: Overruled.

I do have .an opinion, sir.

BY MR. TOCHKA:

Q

A

And what is your opinion based upon, sir?

Based upon, there wére a few fhings,'sir. First
of all, it.wés —— the bullet path, it had injured
this portion of the face.

MR. DOOLIN: Your Honor, I obiject.

THE COURT: He may continue his answer.
(continued) And-exited and traveled downvandv
exited and exited tHrough the back. That was
one. Number twovwas the laceration ffom here to
here. That would be indicative of a high
pressured type weapdn, making thét kind of a cut.
The force that comes out of the'ﬁuzzle would

cause that type of iaéeration. Next would be the

absence of a bullet inside of the —- inside of

the body itself and just fragments. High
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velocity bullets have a tendency to break up

because of their speed on impact. They, in fact,

do break up most of the time and that, all of

these factor into my opinion.

BY MR. TOCHKA:

Q

In terms of when you say bullets breaking ﬁp,
what do you mean by that?
Bullets do make contact, Ehey hreak up, they tend
to break up, the jackets come off and they tend
to break.ub.
And the builets,'it’s the jacket comeé off and
the bullet breaks up? |
Yes, sir, and in some cases it doeé, sir.
And what is that called when it breaks‘up?' Is
that called fragments?
Fragments, sir.
Do you héve an opinion, sir, based upon your
observations of the wound that you saw, whether
or not.it ﬁent —— let me ask the question a
better way.

Do. you have an opinion —;Ayou looked at
the photograph, right?

I did, sir.

‘And based upon lobking at the photographs, do you
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not that wound on the face of Mr. Yazbek was
caused by a handgun held straigﬂt or at an angle?

~MR. DOOLIN: Your Honor( I object.

MR. FLAHERTY: Objection;

MR. TOCHKA: Do you have an opinion,
that’s all I'm asking, Your Honor.

THE COURT: Overruled.

A Yes, 1 dé.

BY MR. TOCHKA:

Q And what is your opinion based upon?

MR. DOOLIN: I object to this
respectfully.
THE COURT: Overruled.

A Based uponvthe.angie bf the entry and of exit,
the absence of_any stippling or tattooing, it is
my.opinion that thé weapon was held at a slight
angle with possibly the top'of.the muzzle area
which is this part making contact or near contact
with the victim.

BY MR.'TQCHKA:

o) And that angle would_cause what, sir?

A fhat angle would cause that —— two things, the

downward, the downward motion of the bullet and
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the gasses, consistent with thé gasses, as the
gasses would seek the other lesser path, they
wouldvjust-go straight down and cause that
laceration to»the vidtim'svface.
MR. TOCHKA: Thank you. No furthef
gquestions.
| "THE COURT: Mr. Doolin?

MR. DOOLIN: Thank you.

CROSS EXAMINATION

BY MR. DOOLIN:

0 Sergeant Vickers, what you have up in front of
you, that’s a revolver, is that right?

A That’s correct, sir.

o] Now, the revélver that you haye in front of you
is the three fifty-seven, is that right?

A It is, sir.

e} How does the —-— what barrel length is that, the

ohe you have up there?

A Four inch, sir.

o] "Three fifty-seven’s, how big are the barrel
lengths? How much does it v§ry?

A ‘They come in all different sizes, sir.

Q Can you tell us what the minimum would be and
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what would be the'maximum that you have seen in
your expérience?

The minimum would be probably about a one and a
half inch, a Derringer, the méximum would
probably be a twenty inch rifle.

On a three fifty-seven, how do they vary the

barrel length?.

That’s what I just gave you.

One and a half inches to twenty inches?

Twenty inches, I’Ve Seen it, yes, sir.

And what you See here is a three fifty-seven with
a —— 1is that four inches?

That’s‘correct, sir;

And that carries six bulleté, is that right?

It does, sir.

wa, is it fair to say that by carrying six

bullets, that there’s six different Compartments.
that you can put the bullets in? Is that right?
Thatfs correct, sir.

And the bullet fhat yog'vg described, itfs fair
to say that in a revolver when a gun is — when
the revolver is fired, What‘happens to the sheli?
It stéyé inside fhe weapon, sir. |

So for someone to remove a shell from a weapon,

29
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you would have to do what I think you did earlier

on direct examination, you’d have to unlock the

cylinder, is that,right?

That’s correct.

And you would then have to remove‘the shell from
the.cylinder, is that correct?

That’s correct, sir.

And ;t's fair to say that one of the differences
between a revolVe; and an automatic is that in a
revolver the shell stays within the —-

The cylinder.

—— the cylinder?

Yes, sir, that’s. correct.

It doesn’t eject, is that right?

Yes, sir.

With an automatic it ejects, is that right?

That'’s correct, sir.

'Now, I think you testified also that the three

fifty-seven has a lot of velocity, is thgt true?
Yes, sir.

And YOu’ve examined the fragments that were found
that were turned over from thé medical examiner’s
office, ié that right?

That’s correct, sir.
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And you also examined a fragment that was found
on March 31 in front of 89 Fanéuil, is that
right?
That'’s correct, sir.
The ffagment that you found that you examined
from March 31, that was found in front of 89
Faneuil, is that consistent with being a fragment
of a bullet?
Yes, sir, I could say it would bé.

MR. DOOLIN: I dbn’t have any further
questions.

THE COURT: Mr. Flaherty?

CROSS EXAMINATION

BY MR. FLAHERTY:

Q

_Sergeant Vickers, that is a copy of your CV,
right? Yoﬁr curriculum vitae?
Yes, sir.
Is there. anywhere on there any training or
experience in forensic pathology?
No, sir. At the Henry Lee Institute for Forensic

Science, we touched on that area, sir.

~ Did you touch on entrance wounds, exit wounds,

passage of bullets in the body?

~T31
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I believe so. That was included in the course,
sir.

Okay. Did you touch on it?

I don’t understand your question, sir.

Have you ever been to an athpSy?

I haye been.

Conducted an autopsy?

I have seen;_I'have been tb an autbpsy, sir.
But you've'nevervbeen to medical school, righf?
No, sir. |

You’ve never performed an autopsy, right?
That’s correct, sir.

And what you’re talking about here is photographs
you looked at, fight?

That’s correct, sir.

Have you ever seen stippling travel in the
opposite direction in which it was shot?

Yes, I have.

Stippling travels in the opposite direction?
I’ve seen it happen, sir.

Wheﬁ you shoot é gun, stippling is the associated
gunpOWder that forces the projéctilg out of the
gun, right?

That’s correct, .sir.
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And when you do testing as a ballistician
sbmetimeé to determine the point from which a gun
is fired, you might shpot a gun'at a board and
move back a couple of feet, a couple of feet, to
see the spray of the stippling around the
entrance on the board, right?

That’s .correct, sir.

And that will give you a distance, correct?

That’s true, sir. v

When you shoot the stippling at the board, does'
thQ stippling go through the board, turn around
and come back and hit the back side of the board?
I don’tvunderstand your qguestion, sir.

Well, when yoﬁ’re shooting at a board, ?ou’re
looking af the stippling on the entrance'df the
bullet, right? To determine the distance, isn’t
that fair to say, Detective Vickers?

Well, it all depends.héw far I am away from the
objecf I'm trying to gather this test for. If
I'm making contact, I’'m going to look for the
stippling on the siae of the board or the medium
I'm using. |

Okay. The medium you’re use is, you do maybe a

half an inch board, right?
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No, sir. It’s‘basically.cloth éwatches that we
use.

And how thiqk are the cloth swatches that vyou
use?

As thidk as a piece of cloth.

How thick woﬁld it be? How thick would you say?
Your best eétimate?

Maybe a centimeter,.a little less, maybe.

Now, the re?olver-you have in front of you is a
Colt, right?

No, sir.

It’s not a Colt?

No, sir. It's a model sixty-six, a Smith and
Wesson.

Is there Something specific about Colt revolvers
and all Colt manufactured handguns?

Is>there sqmething specific?

The striations_that ére caused --

The-rifling?

-~ by a Colt? The rifling.

-Left, six left.

That means that every time you fire a bullet from
a Colt weapon, that the striations go to the

left, lefthand twist, I think they call it, -
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right?

That’s true, sir.

And is it every other firearm, every other
handgun a righthanded twist on the striations?
Negative, sir. Actually the Smith and Wesson has
left twists in their inventory.

In their iﬁventory?

They sure do, sir.

But all Colt firearms have lefthand twists?

"To my knowledge they do, sir.

And what type of brands Smith and Wesson —-—

I believe.it's a four eléven, it’s a forty
caliber Smith and Wesson four eleven, and that
has a lefthand twist, six left fo be exact.
Okay. You téstified on direct examination based
upon your observations of what you saw that this

was a high velocity weapon that was used, right?

That’s correct, sir.

And a Smith and Wesson forty would be a medium
velocity weapon, right?

I would say vyes.

So based on your observations the firearm used'in

this case was definitely not a Smith and Wesson

-forty Caliber, right?
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I could safely say it wasn’t a forty caliber,
sSir.

Okay; Now, I éléd note from your curriculum
vitae you are trained in computer imaging?

No, sir, I'm not trained. I have imagers or
technicians that work for me with the IBIS and

DRUGFIRE systems that are trained.

-What-computer software program does the Boston

Police Deéartmen£~ballistics unit use?

We use a case ménagement, béllistics case
management and we have IBIS and DRUGFIRE. IBIS
is an acronym for integrated ballistics imaging
system —— identification sfstem.» DRUGFIRE 1is a

FBI —— it’s an imaging system also.

‘What’s the best one for determining whether the

lands and grooVes of a projectile cén be

compared?

vSir, I really don’t understand that question.

Well, IbIS is used —-

Do you want me to Say —— do you want me to say
which systeﬁ is the best? |
Yeéh. .Whibh’oneris the:bést that the Boston
Police has?

Well, both systems are pretty good, sir. They
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have their specialties, both have their
spe¢cialties. We use IBIS more than we use
DRUGFIRE.

Now, you reqeived three bottles containing bullet

fragments, right?

That’s correct, sir.

Bottle A and bottle B came from the medical
examiner;s'office( right?

That'’s correct, sir.

And bottle C came from Detectives Torres and
McLaughlin, right?

i believe éo; sirf

Did you use the computer imaging programs
available to the Boston Police Department to
determine if bottles A, B and‘C, the frégments
contained therein, all came from the same bullet?
No,»sir. The fragments were too small to use,
sir.

Did you try with the computer imaging programslat
your disposal to match ub those fragments?

I’'m sorry. You ha&e to ask_my téchni¢ians that.
I can’t answer that'right now, sir.

DideOu speak wi£h Mr. Lydon who conducted the

examinations in this case?
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Yes, sir.

And did Mr. Lydon use the computer imaging
process to determine if A, B and C ali came from
the same bullet?

I'd have to ask him, sir.

You didn’t ask him that question?

No, I did not. |

Did you do that yourself-in preparatiQn-for your
testimony'today? |

No, sir.

It’s safe to say, is it not; that all these
fragménts have consistent characteiiSfics?
They’'re all made from the same'tYpe of thinés,
right? |

Well, the two from the medical examiner’s office
ére, théy're both copper substances, and.the
third that was recovered later on or
subsequently, I should.say, was a lead so you
have two different types of materials.

How do you make bullets? Put_copper and lead .

together?

I'm sorry, sir?

The items, the metals that go into a bullet are

copper.and lead; most bullets, right?
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with a combined weight of three point seven

Yes, sir, in some cases.
Did you do any metallurgical studies on either
the copper or the lead to determine if Ehey came
from the same bullet? |
No, sir. We don’t have that capability, sir.
Now, you were able to determine or you say,
Officer Lydon was able to determine that evidence
bottle B containgd-two copper bullet fragments

Y
grains.

These fragments have markings which may
make future ballistics comparison possible,
right?

That’s correct, sir.

Now, those markings, are they markings Ehat are
caused during the’firing,of a bullet, if you
know? Did you examine the markings?

No, sir, I did not.

It’s fair to say that when any bullet is
discharged or a projectile is discharged from
whatevér type weépon it is dischargéd from,.there
are things called ——Ais itlthe correct term,
rifling? Or is it striations?

It’s both, sir. There are striations within the
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rifiing basically paramoun£ to a machine marking,
tool and machine markings.

So the bullet goes out, markings are created on
it from the barrel?

That’s correct, sir.

And on evidence bottle B, there are some

.markings, right?

I-belie&e so, sir.

Was if ever determined whether or not those
markihgs were 1inconsistent with a Colt weapon?
With a particular Colt weapon?

Well, let me ask it this way then. All Colt
weapons, all Colt‘manufactUred weapons have that
lefthand twist, right?

I believe so, sir.

Was it ever determined if those markings were a
righthand twist?

No, sir.

Nobody used‘a computer imaging program to
determine if those markings --

The imaging system does not do thét, sir. That
responsibility lies solely on the examiners
themselves. |

And you use a microscope-?
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We use comparison microscopes, sir.

Was a comparison microscope used to determine if
those markings in bottle number B were
inconsistentvwith a Colt lefthand twist?

I still don’t understand your question, sir.
Well ——~

Are you asking me specifically was it -— did we
exclude or include Colt at the exclusion of ail
others or just the Colt weapon?

Weli, were you able to determine if those
markings were a lefthand or righthand twist?

No, sir, because of tﬁe size and the condition,
you could not —- thaf can’t be determined, sir.
So as I understand it, you can ﬁOt include a Colt
revolver as being the weapon used to discharge
the fragments founa and contained in bottles A, B
and C, right?

That’s corfect.

Nor can you excludeea Glock, right?

I'm sorry, siré

You cannot exclude a Glock weapon as being the
Weapon that fired those projectiles, right?
No, eir; I‘ean’t.

~t

You cannot exclude a Baretta weapon from having
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fired those projectiles, right?

That’s right, sir.

You can’t exclude =a Remingtoniweapon from having
fired those‘projectiles, right? |

I probably could, sir.

And how ——- would you explain to us hdw ydu were
able to do that?

A Remington handgun or Remington weapon, a

'handgun of that.Velocity —— Remington made

handguns but not of that high veloéity. If that
was a rifle, you’d have a lot more damage than
what was done to the victim.

You can’t tell, just based upon the bullet
fragments and the photographs, whether this Was a
pistol or a rifle, can you, sir?

Sir, I can‘tell'you this, that a rifle would

-cause considerably more damage at close range.

Get£ing back, you cannot exclude a Heckler and
Cotch, right?

No, sir, I could not.

You can’t exéludé a Smith gnd Weséqn, rigﬂt?
That’s correct, Sir.

And you cannot e%Clude a Sig SauerL,right?

That’s correct, sir.
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As a matter of fact, you can’t say, based upon
the evidence you have, that an automatic weapbp
was not used, righté

That’s cqrrect, sir.

And isn’t it consistent —-- isn’t the fact a
person retrieves shells consistént with an
automatic being gsed as opposed to a revolver?
I'm sorry, sir. I don’t understand your
question.

Assuming for the purpose of this question, in
your training and experience as a ballistician —-
Um~hum.

—— that a weapon is discharged.

Yes, sir.

That subseéueht to the discharge of the weapon, a
person retrieves shells.

?es, sir.

Based on your training and experieﬁcg-}n the area
of ballistician —— being a ballistician in the

area of ballistics, do you have an opinion as to

~whether or not that retrieval of shells is

consistent or inconsistent with using a revolver?
MR. TOCHKA: Objection, Your Honor.

THE COURT: He may answer.
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Well? if you emptied your revolver, you’d have to
recover your shells and if you wanted to take the
shells with you from, shall we say, a scene of a
crime you could do that also, so it’s six of 6ne

or half dozen of the other, sir, respectfully.

BY MR. FLAHERTY:

Q-

So the only way that a shell discharges itself is
from a semiautomatic, not a revolver, riéht?

The only — I’'m éorry. Would you répeat that
again?

A semiautomatic weapon —-

Um—hum.

—-— ejects out of the ejection port?

That'’s right, sir.

The shell, right?

Um—hum.

And a revolver, fhe.shell stays inside?

That’s correct, sir.. | .
As a matter of”fact, isn’t it true you can’t tell
what type of caliber was used just by thé
fragment, right?

That'é correct, sir.

And differen£ types of caliber bullets or

projectiles can be used by the same gun, right?
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That'é correct, sir, some cases.

And in your training and experience, you would
agree with me, would you not, that if a three
fifty—seyen magnum COlt Python revolver:
discharged three fifty-seven ammunition at a
close.contact range, you’d expect, if that
discharge happened - ‘to the facial area or the head
area of a pérson, you’d expect that person to be
decapitated basically, wouldn’t you? 7

No, sir.

You would not —-

No, sir.

—— 1in your training and experience?

No, sir.

Okay. You’re not a forensic batholoéist, right?
That’s correct, sir.

Are you wearing a vest today underneath your suit
jacket?

No, sir. I just put on a little weight.

You iook good. vYou look good. And how many
inches is this barrel?

Four inch barrel, sir.

Okay. Four inch barrel, and this is nét'a_Colt

Python, right?

145




*  LASER BOND FORM A @ PENGAD » 1-800-631-6989 « www.pangad.com

10)

11

12

13
14
15
16
17
18
19
20
Zj

22

23

24

No, sir. Smith and Wesson model sixty-six.

MR. FLAHERTY: Okay. Néthing further,
Deteétive. Thank you.

THE COURT: = Anything more, Mr. Tochka?

MR. TOCHKA: Nothing, Your Honor.

THE COURT: Thank you very much; sir.
You may.step.down. |

Ladies and gentlemen; we are going to
take the luncheon recess at this £ime. Please
leave your notes in your envelopes on your seats.
We’ll see you at two p.m.

_(Whereupon, the jury was escorted from
the courtroom at 12:57 o’clock p.m.)

THE COURT: Counsei.

(Whereupon,bthe following discussion
occurred at side bar:)

THE COURT: Do you intend to call
Joanne Constable?. |

MR. DOOLIN: 1I’d say at this point in
time I'm a little bit up in the air on that.

THE COURT: Wéll, she has been taken
ili and has been transported by ambulance to
Mass. General Hospital. She was in the hallway.

I guess an ambulance had to be called and that’s
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where she was sent.

MR. DOOLIN: I had had a convepsation
with her earlier.

THE COURT: Well, bver the luncheon
recess you might want to investigate that and
come to some decision.

MR. DOOLIN: Okay.

THE COURT: With respect to Dicey,
Whatever you want to put on the record, this
would be the time to do it now.

MR. FLAHERTY: Okay. Yesterday
afternoon, Your Honor, I informed Detective

Coleman I was going to call Lieutenant Dicey.

He

said, whatever is your pleasure, give him a ring

or words to that effect, and it was my
understanding either in my conversation with
Detective Coleman Yesterday'or priof to that,
thét wouldn’t be.a.problem in calling him.

That’s my.understanding and I don’t know if

that’s the Commonwealth’s. or not, but in any

event, last night I contacted Lieutehant Dicey.

I called the Nofth Conway Police Department,
spoke with a dispatCher, gave my cellular

telephone number.
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I was called back by Lieutenant Dicey,

had a conversation with him where I did not

_idenfify myself as- counsel for Mr. Anderson and

did not_identify‘myself as an assistant district
attorney, told him that I had spoken with

Detective Coleman and was calling him in order to

call him as a witness in the case, that we

requeéted that, that his testimony was needed at
a ﬁurder trial in Boston. Hé said that ~- he
agreed to come down and I got a voice mail
message from Lieutenant Dicey'this morning on my
cellular phone telling me that he was on
Staniford Street; he would be right here.

During the break I was in the hallway
and I inquired of Detective Torres if Lieutenant
Dicey was here and he explained to me that he had
arrived at some.point, he learned that I was not
an assistant district attorney, he became upset
because he was apparently not under subpoena and

then, according to Detective Torres, told him if

-~ no one spoke to him by eleven o’clock, he was

leaving. The break was at about, I think, twenty
minutes to twelve and at that point Detective

Torres told me that Lieutenant Dicey had left.
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I would ask the Court for some relief.
With respect to Detective Sharon Wong, the
purpose in calling Lieutenant Dicey was to
inquire.of him as to whethér or not he retrieved
some fingerprints. He was. at the scene of the
condominium in North Conway, New Hampshire, and I
Qould ask him what that was and, as I pointed out
to the Court yesterday, he’s got notations
indicating what it was. betective wong'’s féport
and testimony is inconsistent with that, ana
durihg cross examination of Detective Wong, I was
not allowea to ask her whéther or not she
considered any of Lieutenant Dicey’s information
in - finding her opinion. T think her testimony

was she hadn’t spokeﬁ to him, hadn’t reviewed any

reports.

In the alternative, I suppoOse the
defendant —- I héve not subpoenaed this out of
state witness but at ‘this stage, Your Honor, I
guess I would be seeking, based onAwhat was said
today) and I can file én application for out of

state process and then Lieutenant Dicey cénv

appear at a hearing up at the district court in

New Hampshire to determine, have a judge of the
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superior court up there determine whether or not
he haéva material reason for not appearing in
coﬁrt.

THE COURT: Mr. Tochka?

MR. TOCHKA:' Your Honor, all I would
add is that I was told that he did come down,

that he indicated to one of the detectives or to

an individual that he felt that he had been

tricked, aédehen he came down here, he said that
he would wait until eleven o’clock and that he
would then leave. He félt that he had not been
properly served to come down here and he was,
like I said -— I’'d suggest that does not allow
Mr. Flaherty to make the argument to this Court,
to ask the Court for relief in terms of
introducing any.type of report from Lieutenant
bicey, and I would object to that.

THE COURT: Well, you’ve had this
report for sometime, is that fair to say, Mr.
Fiaherty?

MR. FLAHERTY: I‘receivedvthe repért in
the nérmal course of discovery from the District
Attorney’s office, yes.

THE COURT: That was months or more
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MR. FLAHERTY: i'm notvcerﬁain of. the
date but it was a substantial amount of time,
that’s right. |

THE COURT: Okay.

MR. FLAHERTY: Ahd I did choose not to
seek out of state process with respect to any of
the New-Hampshire personnel.

THE COURT: Okay. And the reason you
want Lieutenant Dicey to testify is simply that
he was one of the responding officers to fhe
scene up in New Hampshire, Mr. Tate’s
condominium, when he called the police, when he
realized there might have been a break?‘

MR. FLAHERTY: My exact réason is in
his notes in the report. He’s gbt a handwritten
note that sayé he obtained a thumb print from a
door.handle and, contrary to Detective Wong and
her testimony yesterday, she states she observed
no friction ridge, not insufficient but néne.

THEvCOURT: Do you have information,
sir; that Lieutenant Dicey is a fingerprint
expert or examiner and thaé_——

MR. FLAHERTY: All I know, he went to
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tﬁe'scene and took the prints and identified them
in his report, Your ‘Honor.

THE COURT: But you have no information
that this print was subjected to analysis,
comparisen and so. forth by him? Is that fairvto
say?

MR. FLAHERTY:. Just that the prints’

were retrieved, collected, and sent to the Boston

-Police crime laboratory identification unit for

Detective Wong.

THE COURT: . Okay. 1Is that all that he
would be able to testify to? 1Is it fair £¢ say
that he would testify that the thumb print was
among several items listed on his report that
were retrieved frem_the break-in?

MR. FLAHERTY: I think he’d testify to
what it said on his report, thumb print, inside
storm door, two-printe, inside storm door and
that’s all it says.

THE COURT: And no one has any

information whether those prints were analyzed,

is that right?

MR. FLAHERTY: Well, actually I think
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MR. TOCHKA: My information is they
weré not analyzed, that they were just keptvand
then forwarded to Boston.

MR. FLAHERTY: Okéy. That’s the point,
the point I Qould call Lieutenant Dicey for is
that Dicey retrieved something, sent it to Wong,
Dicey saw something and Wong said she didn’t see
anything. |

THE COURT: Out of fairness, sir, I
don’t think that;s exactly how it was but at any
rate, the problem is this, énd we're encounfering
more and ﬁore delays, you did know about this at
some time at least many months ago. To request
out of state process today which means that if I
issue it today, it has to get to New Hampshire,
when it gets to New Hampshire, then Dicey has to
be called to court aﬁd then a judge up there has
to rule and we’ré well into‘next week with
respect to any appearance, and we’re into the
holidays also. We’re well into next week with
fhe prospect of him coming here.

So 174 like you all to do two thingg
over the lunch hour, if there are not other

T

things you want to do with respect to that -- but
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all that he would proffer is fhat a thumb print
was recovered from the scene and sent tb Boston?

MR. FLAHERTY: That’s all I am looking
for from him, Judge.

THE COURT: Okay. Thankvyou..

MR. TOCHKA: I will just put on the

record that I’'d offer Mr. Flaherty, if he wants

',me to make a phone call, I would do that.-

MR. FLAHERTY: Mr. Tochka has done
that. He has offered to make a £elephone call.
He also explained to me last night rather than
taking it ubon myself, I should have aéked the
Commonwéalth for assistance and I took it upon
myself to contact Lieutenant Dicey, Your Honor,
and maybe the better practice should have been to
ask'members‘éf the District Aftorney's office to
do it instead.

THE COﬁRT: Well, he’s still willing to
do it, sir.

MR.‘FLAHERTY:i I understand.

THE COURT: So what’s the pufpre of
having a process which.WOuld”not gét him here
beﬁore next weék?

MR. FLAHERTY: Based on what has
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happened here today, he says he’s not here
because he’s notvsubpoenaed so to protect myself
for the record, I guess, I would havebto iook for
out of state process at this point.

THE COURT:  the fifst thing you have to
do, it seems to me, is to havé Mr. Tochka assist
you and then we’ll sée after the lunch hour where
that leaves us.

(Whereupon, the proceedings were
recessed at 1:08 o’clock p.m., and regonvened at
2:00 b'clock p.m.)

'kWhereupon, the following discussion
occurred at side bar:)

THE COURT: For the record now, about

Joanne Constable, a witness you’re proposing to

call, who, while waiting in the hallway this

morning, apbarently She became ill and was
transported to Mass. Genefél by way gf ambulance
and yoﬁ have had the opportunity over the
luncheon hour to check on that?

MR. DOOLIN: I-did; I checked on it.

She was at the Mass. General, she has siﬁce left

‘the Mass. General recently. I have gone through

my thought process over the last several days and
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my thought process of having interviewed her

today[ I'm not going to call her. After due

consideration, I’'m not going to put her on the

stand.

THE COURT: I ‘have a problem with a

juror. Before lunch»I told them the case was

going into the next week, if anyone had a -
problem. This.is the same juror who had the
Passover céncerns.

(Whereupon, juror in seat number one
was'brcught to side bar.)

THE COURT: Hello, sir, how are you?
Would you just give us your name for the record? .

THE JUROR: Scott Shoreman.

THE COURT: Okay, Mf. Shoreman. You
are juror number one?

THE JUROR: Yés.

THE COURT: Okay. And you’ve sent me q>;
note, I think the second 6f today, concerning
your —— the concerns you.have about the schedule
and the case -going into next week?

- THE JUROR: Correct.
THE COURT: Is that right,‘sir? Okay.

Could you just —— you’re a law student, is that
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right? Full time?

THE JUROR: Yes.

THE COURT: Okay. And yoﬁ’re concerned
about missing'more'than two weeks of class?

THE JUROR: Right, with exams only a
month away.

THE COURT: Okay. Ig this your third
year, sir?

: »

THE JUROR: TIt’s my second year.

THE COURT: Second year. Okay. vAnd do
I take this to mean that ybu are'requesting me to
release you from jury service?

THE JUROR: Yes.

THE COURT: Alright. Does anybody have
a question of Mr. Shoreman?

MR. FLAHERTY: No.

MR. DOOLIN: No.

THE COURT: Mr. Shoreﬁan, if you would
be good enough té wait with the court offiéer
down there?

| (Whereupon, the juror left side bar.)

THE COURT: I gave you an opportﬁnity

to ask questions. - Any questions you want me to

ask him?
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MR. FLAHERTY: No.

MR. DOOLIN: No.

THE COURT: Okay.

MR. TOCHKA:. It doesn’t matter to me,

Your Honor, whether he is released or whether he

stays.

objection

Honor.

bar.)

THE COURT: Okay. You have no
then if he is released?

MR. TOCHKA: I have no objection.
MR. DOOLIN: I have no objectidn.

MR. FLAHERTY: No objection, Your

THE COURT: Okay.

(Whereupon, the juror returned to side

- THE COURT: Mr. Shoreman, I appreciate

from your

point of view this was an unexpected

development, that is, I had said and we actually

thought in good faith that we would be getting

the case to the jurors, if not yesterday) then by

‘today, and there have been delays in the trial

and that is not going to happen and it may not

happen tomorrow either, based on some other

delays we'’

ve experienced today. So it’s fair to
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say the case will extend into next week and the
jurors, once they havé it, I obviously don’t
cbntrol how long it takes them to decide the
case.

| THE JUROR: Right.

THE COURT: So in light of your

expressed concern about missing yet more classes,

and becéuse we.do have more jurors than will
constitute the deliberating jury -—

THE JUROR: It onldh't cause a
mistrial or‘anything?_

THE COURT: ©No, sir, it will not, and
we do impanel more Jjurors because these kinds of
problems, family emergencies, illness, do arise
so you would not be putting the case in jeopardy
at this time if I were to release you. So I
regret that we have to do this because of the
schedule that haé gone somewhat awry due to no
one;s fault. So I want to thank you very much
for your service and:you_a&e going to be free to
go at this time.

THE JUROR: Okay.

- THE COQBT: I would ask/ do you have

anything in the jury room that needs retrieving,
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beldngings?

THE JUROR: Yes, Your Honor.

THE COURT: Could Henry do that for
you?

THE JUROR: Yes.

THE COURT: . Okay. I'd appreciate that
and then if you would not discuss this case with
anyone~unti1'the case does get decided, sir.

It’s very imporﬁant that'you undefstand you’re
still bound by the Court’s instrﬁctions about not
discussing the case.

THE JUROR: ‘Okay.

~THE COURT: Alright. Thank you very
much. Good luck in law school.

THE JURORE Thank you. I'm sorry.

(Whereupon, the juror was escorted from.
the courtroom.)

THE COURT: No, I don’t think we can
get this case‘to the jury tomorrow either because
we’re still looking —-— Gff the record.

(Whereupon, a discussion occurfed off
tﬁe record at side bar;).

(Wheféupon('the following discussion

occurred at side bar:)
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MR. FLAHERTY: Judge, state of mind.

THE COURT: What page are you on, sir?

MR. FLAHERTY: Four séventy-four, it’s
the seventh edition.

THE COURT: Let me just look at yours.

What is it yoﬁ would like to argue to me?

MR. FLAHERTY: That statement ffom
Joleena Tate to her mdther,.Ana Culgini, can be
authenticated by Ana‘Culgini and comes in as
state of mind of Joleena Téte when she testifies,
under Commonwealth versus Borodine, Tracy, and
Commoﬁwealfh versus Vermette, 43 Mass. Appeals
Court 789.

THE COURT: 816 or 8157

MR; FLAHERTY: ‘The case I was talking
about is é United States Supreme Court case,
Judge, which was talking about letters stating
that the declarant intended to travel to a
certain destination were admitted_as non-hearsay

because they stated the intent. I think these

letters go to the state of mind of Joleena Tate.

THE COURT: Why is her state of mind

‘relevant, sir? This is after the notice dated

when?
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MR. FLAHERTY: March 6 and she
testified on March ——

THE COURT: Thatfs this year?

MR. FLAHERTY: March of this fear, her
existent state of mind and the.section I note
thaﬁ's particularly reievant is the one that says
the coming weeks are very important to me.

THE COURT: Mr. Tochka?

MR. TOCHKA: It’s not reievant. It’s
not state of mind. It doesn’t show any intention
to do any particular act. Obvioﬁsly the coming
Qeeks are important to her, she is about to go
and testify at a first degree murder trial. It
shows nothing of relevance to fhis jury.

THE COURT: I have to agrée, sir. I
read the note -—- and has.everyone seen the note?
MR. DOOLIN: Yes, Your Honor.

MR. FLAHERTY: The section I'm
referring to, Yoﬁr Honor, is the sentence that

says, these weeks coming up are important to me,

and I.would  -seek to introduce thatiin evidence to

show her present state of mind as she,testified
at this trial, that she recognizes —- I think

it’s proper argument to allow the jury to
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consider the inference from her words that she

recognizes that her performance at trial is

important and that that’s her understanding of
the plea agreemént that she’s entered into that
precedes her trial testimony. And I would submit
that that state éf mind evidence is particularly
rgievant when it’s a cooperating witness_that's
entered into a plea agreement with the
government.

MR; TOCHKA: The‘coming weeks she is
going to be sentenced as well so it doesn’t
indicate in terms of importance —--— it doesn’t

show any state of mind at all.

THE COURT: What is Mrs. Culgini going

to be testifying to other than this note?

MR. DOOLIN: She’11 testify to the

note, she’ll testify to how her daughter received

mail and how the daughter —- she can testify, my

understanding Qf'what her testimony would be, is
that she would authenticate the note and she
would also testify, I would expect, based on my
conversation with her, that there was a post
office box that was controlled by Mr. Tate,

Joleena Tate’s father, and that letters to
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Joleena were then retrieved from the mail box and
certain letters were not given to Joleena Tate bf'
Alan Tate, Alan Tate would prevent her from
receiving certain mail.
THE COURT: Why is that relevant, sir?
MR. FLAHERTY: Well, I think it’s very
relevant for two reasons. Ms. Tate knows what

letters were taken by Mr. Tate —— I’'m sorry. Ms.

"Culgini knows which letters were taken by Mr.

fate, not gotten by Ms._Tate.

THE COURT: How does she know?

MR. FLAHERTY: The letters were mailed
to-Ms. Culgini and addressed.to Ms. Culgini by
Joleena, asking her to get in contact with
people. It was a tortured way for Joleena to
cbmmunicate with people. Ms. Culgini would then
send letters from these other people to Joleena
in'envelopes>addressea to Joleeﬁé which were
subsequently taken from the post office box,
opened by Mr. Tate, and according to her
understanding, never delivered to doleena.

THE COURT: Why is that relevant?

MR. FLAHERTY: For the reasons, number

one, Mr. Tate’s involvement in everything that
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has happened with respect to his daughtér.

THE COURT: - I'm sorry. I don’t
understand that.

MR. FLAHERTY: Well, I think it shows a
connection between Mr. Tate and daughter that is
more than simply being a concérned father. I |
think the‘jury should be allowed to hear that Mr.
Tate, a'private investigator, has had a very
active role in his aaughter's testimony here at
this case, and I would seek to argue
inferentially, based on the fact that she met
with the father and had conversations with her
father, he played an active role in acquiring a
plea deal for her in exchange fof her testimony
in the case.

THE COURT: Mr. Tochka?

MR. TOCHKA: Even if I didn’t
understand everytﬁing that Mr. Flaherty just
said, what I do understand is, it doesn’t show
anything. I suggest: it’s completely irreleVant,
complete speculation, and this witness couldn’t
even testify to it, what he wants her to testify

to,.

THE COURT: Meaning that she would have
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no persohal knoﬁledge agout the reéeipt of mail
énd,it would all be hearsay testimony? |

MR. TOCHKA: Cor;ect,.and it wouldn’t
even rise to the ‘level of fhé inference that Mr.
Flaherty»would Qant the jury to speculate about
from the conclusions that he’s trying — from £he
evidence that he’s trying to elicit.

THE COURT: . I think_it's too
attenuated, sir;'_I.don’t.think that it has the
necessary probative value and I think this note
should be excluded. You may mark it, of course,
for identification.

MR. FLAHERTY: I'd like that marked for
identification.

MR. DOOLIN: I would ask our objections
be noted fespéctfuliy.

THE COURT: What else?

MR. FLAHERTY: I have a ballistician,
Your Honor.

THE COURT: Alright. Let's.geﬁ going
then. .Thank you.

._(Whereqpon,_the~disCussion at side bai
wés concluded.)

(Exhibit N, being a note, as described

166




L

- LASERBONDFORMA @ PENGAD « 1-800-631-6689 » www.pengad.com

10

11

12

13

14

15

16
17
18
19
20
21
22

23

24

"above, was produced and marked forv
‘idéntification; and Exhibit O, beihg a juror'’s
note, Was marked for identificaﬁion.) .

(Whereupon, the jufy was escorted into
the coﬁrtroom at 2:28 o’clock p.m.)

THE COURT: LadieS‘and éenﬁlemen, I’d
like to welcome you back. Let me just say, with
respeqt to one of the jurors, I needed to excﬁse.
him and you shouldn't speculate about that at éll
nor draw any inference against any party. One of
the jurors needed to be excused and that was done
and so weAare going to move on to the conclusion
ofvthe case. Thank you.:

MR. TOCHKA: Thank you, Your Honor.

The Commonweélth would call Officer Ridge. May I
proceed, Your Honor? |

THE COURT: Yes.

STEPHEN RIDGE,
called as a witness, being first duly sworn,

was examined and testified as follows:

DIRECT EXAMINATION

BY MR. TOCHKA:

Q Sir, could you please introduce yourself?
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Sure. Patrolman Stephen Ridge.

Could you spell your first and last name?

S-t-e-p-h—e-n, R-i-d-g-e.

And ybu are ; Boston Police officer, correct?
Yes, I am. |

And how long have you worked as a Béston Police
officer?.

Since September of 1993.

Where are you currently assigned?

To the bureau of special operations, youth.
violence strike force.

And are you a day officer there?

Yes, I am.

What are yoﬁr duties and responsibilities with
the youth violence strike force?

Our main focus on days in the youth violence
Striké force iS warrant apprehension.

I want to direct your attention to July 17 of the
year 2006. Dbid you‘have a warrant for the arre§£
of Jason Robiﬁson?.

Yes, I did. .

In connection with.this caée?

Yes, I did.

And at some point didAYOu determine where Jason
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Yes, there is..

And what’s that proceduré, sir?

When we have an arrest warrant for any
individual, we usually have a perimeter team that
precedes ‘the front door team to effect that
arrest and that happened this day. Approaching

768 Columbus Avenue,.I was on the front door team

‘and the périmeter team went about thirty seconds

ahead, covering the back, the front and the
sides.
And approximately what time did you arrive there?

Three o’clock, you said?

- Three in the afternoon, correct.

And can you describe the building that you were -
— you had the perimeter covered?
It was a building owned by Northeastern

University. It was, I believe, a four-story,

~partly brick, partly cement apartment building.

And did you know when you went there which
apartment you were looking for?

I believe it was apartment number two.

vThat'was on what floor?

First floor left.

And what did you do next?
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I made my way, along Qith other officers from thé
youth violence Strike force, into the‘front
hallway, turned left and approached apartment'b
number two on the first.floor.

Now, ié that apartmenf on the first floor —-- did’
you sayvﬁhat'officerS'Were in the back of the
apaftment?

That’s correct.

What ﬁas,the réason'for-that?

Thé reason for that is to make sure'while.
effecting the arrest warrant that nQbody, you
know, climbs outva window or tries to flee.

Now, as you approached that apartment two, what
did you do?

I, at first I listened and heard some movement
inside of a person or persons and then i knocked
on the front door of the apartment, announcing
Boston Police.

Now, when_ybu're in that area or on this
pérticular occasion, are you in uniform? How are
you dressed? |

I'm dressed in-?lainclothes with a youth violence
strike force authorized jacket, I would call it.

T

And can YOﬁ describe that jacket for US, please?
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Sure. It has a badge on the left breast and.

‘patches on each shoulder, Boston Police patches,

sir, and on the back it has.in large letters
Boston Police.

Do you have a badge also that you wear?

I do. I'm notvwearing_it ﬁéw but I do have a
badge on a chain that hangs’on my right at the
breast. | |

And did you have that on that day?

i had the jacket on-and I probably did not have.
the badge on. |

Okay. How about the other'offiéers that were
there?

Similarly dressed.

Now, you éaid that you heard noise inside, and
what did you‘do next? |

I knocked on the door. At first I announced
BdstonvPolice.

wWhat happened?

From the other side inside the apartmen£ I heard
hello.

What happened next?

I knockea again,Bostqn Pdiice, we’re here, we

have a warrant.
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Then what happened?

And then I did not get a response.

What did you do then?

I announced several times after that, Boston
Police, aﬁd‘announced that we did have é warrant

and we received no response from inside.

'So what did you do?

Well, we had a warrant for that address and we
had reason to believe that our suspect wasvinéide
and, in fact, we tried to obtain a key from fhe
Northeastern University police department.

Now, was there a reason why you didn’t
immediately gain entry by forceful entry at this
point in time?

There was. We wanted to, you know, make a
peaceful entry and just use the key.

So when you attempted to get a Norﬁheastern
University key, what happened?

We waited approxiﬁately'twénty—five mgnutes and

we were unable to obtain a key from Northeastern.

And why was that?

‘They just could not find one. I think they

believed that they changed the locks, if I

recall.
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During that twenty-five minutes that you were

"waiting for Northeastern pblice, did you announce

it aﬁy fﬁrther, make aﬁy’further statements to
the individual or individﬁals inside to open up?
Yes. ‘Several times again announcing our
presence, Boston Police, We have a warrant, and
néver once, after the initial hello, did we
receiye any anSwers.back from inside the
apartment.

So after that twenty-five minuteg passed, you
were unsuccessful with getting the key, what’s
the néxt thing that happened?

The next thing we did was breach the front door
which was forcibly opening it.

Prior to bre;ching the front door, did you make
any‘statementsé

Yes, we do. We did, and tha£ was basically
letting the occupant or occupants inside know
that wenare about to breach the door.v You know,
We didn’t want ény probiems opening the door.
Is that whét you saia?

That's —= in summary,'éxéctly'what I would havé
said. |

You breached the doorvand how was the door
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breached?

We kicked it.

What happened next?

The door was opened and I specifically Called the
defendant’s name.

And that was Jason Robinson?

Yes, that’s correct.

And what did you say when you called the»
defendant’s name?

Mr. Robinson, we have a warrant, we don’t want
anybody to get hurt, step out‘info the‘—— in
fact, it wés the kitchen I was looking at.
Now, just can you describe the layout of this
apartment for the jurors?

Sure, I can. After the door was breached, it

opened in to the apartment. In front of me was a

white refriéerator that was in a small kitchen.

To the right of:that{ walking intovth§ apartment,
was a bedroom and a closet. To the left of'fhat
we entered the kitchen. Sergeant Gavin stayed at
that bedroom until we had enough bodies to Clear

that room.

What do you mean when you say bodies to clear

that room?

175




- LASERBONDFORMA & PENGAD ¢ 1-800-631-6988 » www.pengad.com

10

11
12
13

14

15

16

17

18

19

20

21

22

23

24

Sorry. ‘Pdlicemén to safely clear the room to our
right.

Okay;

I proceeded left with three or fouf other
policemen into the rear bedroomf That was the
only other room after the kitchen absenﬁ the one
Sergeant Gavin was watching.

As you were doing these moves into room_by room,
were you éontinually making any stétements?

Yes. For safety réaSOns who we were, Boston

Police, why we were there, we had a warrant, and

- for Jason to step out towards us and nobody will

get hurt.

What happened next?

We_receivéd no response and we went into that
rear bedroom to clear thét bedrodmAWhich means
find out where the peréon is that said hello, in
faét.

And so describe that bedroom for us.

It’s a more rectangular bedroom, ten by twelve,

it’s a guess. Theré was a bed in there, there

was a lot of clothes around the area. I didn’t

see a dresser and there was a pile of clothing

and stuff in the corner and possibly a chair.
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So what did you do when you observed all that?

We methodicélly cleared the room, looked under

the bed,»lookéd around to cléar that room, find
the perSOn if there was one in there. I
proceeded with the other officeré to the —— we
went inside tq the righthand corner of the room
and I saw what I_théught tb be a pile of clothes
Qith haybe a blapket over it. In fact, it was a
chair and in that chai? uﬁderneath the bi;hket
and possibly some clothes was Mr. Robinson.

How did you detect that?

I felt his left elbow.

What happened when you felt his —-— what did. you

do?

Basically, Jason, get to the ground, YOu know,

same thing. It probably wasn’t a lot of
cbnversation,>you know, comply with'us, you’re
under arrést. |

Did he comply at this point?

No. He stiffened up and, in fact, didn’t move at
all. |

So whatldid you-do?b

We had taken him to'the‘ground.

Did you then place him under arrest?
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That'’s correct.

And the person I'm stanaing behind right now, is
that the same person that you afrested back on
that date that you just talked to this Jjury
abéut?

Yes.

MR. TOCHKA: Your Honor, if the record
could reflect the identification of the
defenaént,.Jason Robinson?

THE COURT: It may.

MR. TOCHKA: I have no further
questions.

THE COURT: Mr. Doolin?

MR. DOOLIN: Thank you, Your Honor.

CROSS EXAMINATION

BY MR. DOOLIN:

Q

Officer Ridge,-your testimony is that this
happened on July 17, 2000, is that right?
That’s correct, Mr. Doolin.

You had with you a warrant from the Brighton

District Court for this case, is that right?

That’s correct.

- And that was issued on July 17 of 2000, is that

178




/\./.\

- LASER BOND FORM A @ PENGAD « 1-800-631-6989 » www.pengad.com

10
11
12

13

14|

15

16

17

18

.19

20

21

22
23

24|

right?

I don’t have it in front of me but I caﬁ —

Would it refresh your recollection if I showed it
to you?

Sure. That’s correct.

So it was issued that same day, earlier that day,
is that right?

That’é correct.

And it’s your testimdny that you went to 768
Columbus Avenue and you-anﬁouncea your presence,
is ﬁhét fight?

That is one of the things we did, correct.

And your testimony is that you went there with
seven other officers, is that correct?
Approximately, yes.

So it’s fair to say that overall there were eight
of you, is that right?

Thét’s an approximatioh, yes. It could be one
more oOr less.»

And it’s also fair to say'that some officers
stood at various pbints around the house, is that
right?

Th@i;s correct.

And your testimony is that yourself and a good
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number of other officers went into the house, is
that right?
Myself, Sergeanthavin, I;beliéve,two or three
other officers.
And that you fouhd Mr. Robinsoﬁ in a room, is
that right?
That’s correct.
How many officers went ihto that room?
I believe myself and two others.
And I think your testimony was tﬁat he was unaer
a blanket, is that right? |
To the best of my recollection, correct.
And he was nineteen years o0ld, is that right?
I do not have his date of birth bﬁt you can’
refresh me if you’d like.
Sure.

MR. DOOLIN: May I approach, Your
Honor?

THE COURT: Yes, sir.

That’s correct.

BY MR. DOOLIN:

Q

So you found a nineteen year old kid hiding under
a blanket, is that right?

In essence.
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MR. DOOLIN: Thank you. I have nothing

further.
"THE COURT: Thank you. Anything hore?
MR. TOCHKA: Nothing from the
Commonwealﬁh. | |
YTHE WITNESS: Thank you, Your HOnor.
THE COURT: I’'m sorry. Mr. Flaherty?:
MR. FLAHERTY: No questions, Your
Honor. -

THE COURT: Thénk you.

MR. TOCHKA: At this time the
Commonwealth would rest.

THE COURT: Thank you. The
Commonwealth rests. Mr. Doolin?

MR. DOOLIN: May we approach, Your
Honor?

THE COURT: Yes.

(Whereupon, the folldwing-giscussion
occurred at side bar:)

THEVCOURT: I just note fqr the record
you’re‘resting - -

'MR. TOCHKA: Pending the admission of

some exhibits.

MR. DOOLIN: I move for a required
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finding. I have-é physicél motioﬁ with me which
is jus£ the one page that cites Lattimore.

THE COURT: Just so you fiie.if.

MR. DOOLIN: That’s fine. Do you wish

me to file it now or do you wish me to argue now

.and then file it in front of the jury?

THE COURT: Did you want to argue now?

MR. DOOLIN: I move fqr a required
findiﬁg on‘all counts. I would like to argue on
one count of armed robbery.

THE COURT: I think it’s already been
dismissed. |

MR. FLAHERTY: I join in that, Your
Honor, on behalf of Mr. Anderson.

THE COURT: Let’s just wait for Mr.
Doolin. Did you have something you were going to
file? |

MR. FLAHERTY: I do. 1I’m not sure if I

~have it in my box. I'11 get it later, but I will

file 1t. I did prepare a written motion.

THE COURT: Actually, befbre you

"continue we should return to Mr. Tochka because,

based on the fact that Ms. Coady will not be

testifying due to her hospitalization and your
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desire then to just put the case in withouf that
witness, I understood you were going to dismiss
ﬁh;ee indictments. They were intimidation of a
witness and the two counts of arméd robbery
alleging commission of a robbery with a knife.

MR. TOCHKA: Correct.

MR.~FLAHERTY: I'd regquest, Your Honor,
that at this stage on behalf of Mr. Anderson, as
to the intimidagion of a witness and arméd
robbery by knife that the Court enter a finding
of not guilty and direct the verdict from the
jurors’ consideration.

THE COURT: What do you éay to that,
Mr . Tochka(‘in terms of telling the-jurf?b I
won’t be telling the jurors anything at this
point. He has requested a finding of not guilty
be entered by the court.

MR. TOCHKA: I have.no objection.

THE COURT: 1It’s fair to say that thereb
has beén no evidenée, which you expected in good
faith to put before the jury through Ms. Coady,
of intimidation of é witneés by Mr. Anderson and
that you also expected through her teétimony to

put in the evidence —-- make out the evidence of
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the crime of armed robbery with a knife.
Okay. There is no evidence of any

sufficiency on any of those indictments and so

.findings of not guilty will be entered.

MR. FLAHERTY: As £o Mr. Anderson, Your
Honor, on the armed robbery by gun, I’d also move
for a required finding. There is no evidence
that Mr. Anderson was in possession of a gun, no

ballistics, physical or ény other forensic

"evidence linking him to a gun} and as to the last

indictment charging murder in the first degree, 1I
would move for a‘required finding under the
prong, under the theory of extreﬁe atrocity and
cruelty. The testimony from Dr. Chirnov was that
a pérson Qho sustained these wounds woﬁld die
instantaneoﬁsly. It was a single blow. fhere
was no evidence put before this jury of any
torture or excessiﬁe force or ﬁhe defendant
taking pleasure in the killing.

And based’on the record before the
court, I would submit that if this Court would
allow thg»case to go to the jury under a theory
of extreme atrocity and crueity, theﬁ there éould

be really no need for the instfuction in any case
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"in this Commonwéalth, because if we accept the

Commonwealth’s evidence in the light most
féﬁorablé to the Commonwealth, this is a single
instanténeous act with no suffering, no excessive
force, and‘every single homicide would fall
within the category of extreme atrocify and
cruelty if thié is allowed ﬁo ge in on that
theory.

MR. DOOLIN: Your Honor, I have a
motion with me now dn behalf of Mr. Robinson. I
understand. the verdict on the armed robbery.
Also on the homicide as it stands, on the count
of murder, on the armed robbery with a gun and on
the carrying charge as well, I join in my
brother’s motion also, specifically as to the
issue of extreme atfocity and cruelty and I don’'t
mean to belabor it but I join in that.

THE COURT: Okay. Mr. Tochka?

MR.‘TOCHKA: Your Honor, there is
sufficient evidence,iin the light most favorable
to the Commbnwealth; for this to go to the_jury
in terms of the extreme atrocity and cruelty, gnd
I suggest this jury can infer in ferms of the

testimony from Joleena Tate of the victim begging
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for his life, you have evidence that the gun is
placed just within mere inches.from the victim’s
face, and I suggest that, based upon case law, a
single bullet can be the basis for a jury
instiuction as to extreme atrocity ahd cruelty.
The cruelty in this case, in terms of the éun
being pléced basically in~executioﬁ style to the
face of this individual while he’s begging fér
his life, I suggest that goes‘to extreme atroéity
and cruelty.

THE COURT: The motions for reéuired
findings of not guilty are denied at this time
without prejudice to renew at the cénclusion of
the case and we will move on to your case. Did
you want to make your opening statément.at this
time?

MR. FLAHERTY: Yes, I will.

(Whereupon, the discussion at side bar
was concluded.)

THE.COURT: Lédies-and gentlemen, we
now turn to the defendants. er. Flaherty is
gding to at this time make an opening statement.
Yog will recall'that I informed you and

instructed you at the beginning of the case that
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at no timé was théfe ever any burden on a
defendant>to do anything in the course of the
trial, put on any evidence, testify, or for the
attorneys on their behalf to make an opening
statement. However, at this time Mr. Flahefty
would like to make an opening statement and so
we’llvproceed with that. Thank you.

MR. FLAHERTY: Incentive, a reason tQ
act a certain  way, a reason to déAsomething, a
reason to testify, that’s what this case is
about, ladies and gentlemen, incentive.
Incentive érovided by the government. Last week
Mr. Doolin stood up after Mr. Tochka’s opening
and very forcefully told you that’s not evidence

and if you think back, what is the evidence that

you’ve heard? The police didn’t know this was a

gﬁn shootiné? Didn’t know for sometime
afterwards? That’s not evidence, ladies and
gentlemenw

What is evidence is'th;s agreement
between the government and Joleena Tate to

testify at this trial against these two @en. And

make no mistake about it, Tanzerius Anderson and

Jason Robinson are sitting at the defendant’s
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table in the courtioom, not because there is any
physical evidence linking them to the crime,
despite the fact fhat there’s plenty of physical
evidence. Not because there’s any blood spatter .
evidence, not because there ie any fingerprint
evidence, not because there is any ballistics
evidence, not because the thirty or forty people
interviewed said they were there. Tanzerius
Anderson sits at this table because Joleena Tate
entered into a deal and Joleena Tate testified to
her deali

Now, last week Mr. Parsons, the clerk,
read the indictments to you and when they’re
stripped of all their legal language, they become
not evidence but accusations. Put another way,
ladies and gentlemen,'accusations are guestions.
I would submit.from fhe evidence that you’ve
neard thus far in this case, several of those
questions have aiready been answered in the
negative, but they are, did Tanzerius Anderson
commit the murder in the first degree of Iman
Yaznek on March 27, 20007 Did-he commit an armed
robbery by aAknife? Did he commit an armed-

robbery by a gun? Did he carry a gun? Did he
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intimidate anyone? Some of those questions have

been answered but that’s how we began this case;

Awith questions.

There is one indiqutable fact in this
case,.ladies and gentlemen, indisputable fact,
not subjeét to questions, and fhat's that Mr .
Yazbek suffered a tragic death and I say this
with all due respeqt, most respectfully, do noF
be blinded by Mf. Yazbek’s death. No one”
disputes Mr. Yazbek’s death. When you review
photographs that have been published to you, that
have been placed on the teleprompter, review then

clinically, look at them with an eye towards

- their evidentiary value.

All of you will recall during the
impanelment proceés, sdrt of a lengthy process)
you’ll recall at the conclusion of it you were
administered an oath. That oath is to truly try
the evidence, without passion, without prejudice
to any party, énd if you dé that in this case;
without any ignoble motivation, then history will
say you performed ybur duties and your
obligaﬁions as jurors in the case.

THE COURT: This is an opening
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statement, sir.

MR. FLAHERTY:  As you listened to the
evidence thus far and you lisﬁeﬁ to the evidence
as we go forward, please remind yourself as
jurofs, you have two sacred bbligations. One 1is
presuming Tanzerius Anderson and Jason Robinson
innocent. Bear in mind no one who takes that
witness stand is under your obligation to do
anything. - Also you are to test the evidence
beyond a reasonablevdoubt. No one who takes that
witness stand and testifies'as.to their
conclusions has that obligation. You folks in
this case are the ones who determine what
evidence is important, not anyone on the witness
stand.

I'm going to ask you, as we go forward,
to consider the questions in your mind, to .

consider if those questions are reasonable

questions, and ask yourself and maintain this,

ask yourself, can you trust, can you trust the
evidence? Thank you.

THE COURT: Call your first witness,
please.

MR. FLAHERTY: Michael LaRocca.
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MICHAEL LAROCCA,

called as a witness, being'first duly sworn,
was examined and testified as follows:

DIRECT EXAMINATION

BY MR. FLAHERTY:

20

21

Q

Good aftérnodn,-sir. In a voice 1loud enoﬁgh fbr
511 the Jjurors to_hear, would you please state
your full.name, spelling your last name for the
record?

Michael LaRocca, L-a-r-o-c-=c-a.

Mr. LaRocca, what do you do for a living?

I'm self-employed as a gunsmith. I have beén in
business for twenty vyears.

Would you tell us what the proféssion of being a

gunsmith is, sir?

. The study and repair of all types of firearms,

loéding, reloading, stock repair, ballistics,
anything to do with repair and function of
firearms.

And what'’s the name of your business?
LaRocca Gunworks, Incorporated.

Where is it locafed?

51 Rpion Place, Wofcester, Massachusetts.

Would you tell us your education and your
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experience in the area

gunsmith?

of ballistics and being a.

In 1972 I completed seventeen hundred and fifty

hours of training at the Colorado School of

Trades in Lockwood, Colorado for gunsmithing. I

have been self-employed as a gunsmith for

eighteen years, accumulating over forty—five

thousand hours of hands on experience. I'm also

a part time poliée"officer. I have attended

various schools and academies related to police

work. I’ve gone to numerous academies and

classes put on by manufacturers of related

handguns.

Have you published any
handgun manufacture or
My business and myself

approximately forty or

articles in the area of
examination of them?
have been published in

fifty different nationally

known and internationally known publications.

Do you belong to any associations?

I belong to the —— I'm a»hember of the

Massachusetts Police Association. I'm a member

of the Massachusétts Law Enforcement Firearm

Instruction Association. I'm a member of the .

American Society of Law Enforcement Trainers.
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And has the Massachusetts C;iminal Justice
Training CouncilAcertified yéu in any area, si:?
I'm a'certifiéd instructor in revoiver, pistol,
rifle and 'shotgun. I'm also an ihstructor in OC
spray.

Now, directing your attention to your involvemént
in this cése, were yoﬁ asked to examine certain
articles at the Boston Police crime lab
ballistics unit?

Yes{ I was.

And did you do that, sir?

Yes; I didl

Sir, I'm going to show you three bottles.and I’d
ask you if you had an opportunity to examine
those bottles and what’s contained therein?

Yes, sir, I did.

And where did you do that, sir?

I did it at the Boston ballistics unit on Tremont

‘Street and Ruggles.

And how was it you were'provided the‘opportunity
to review those, the items contained therein?

I contacted DetectiVe O’ Shea ahd made an

. appointment with him on Monday, the twenty-fifth

of this month, at four p.m. to come up and
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examine the items. I arrived about fifteen,
twenty minutes early. The items were brought out
to me in the hallway. At that point I had asked
if I could have a room. They told me that we
would use the hallway. The items were placed on
a windowsill and I examined the items theré.

And how was it you examined —- did you bring your
own equipmen@?

I brought my own equipmant. I bréUght a. camera,
a microscope, and magnifying glass, some |
measuring instruments.

And this was done —— you were directed to a
windowsill?

That’s correct, sir.

When yoh_made ‘the examinatioh, Mr. LaRocca, in
bottle A, did you see whether or not it contained
anything?

Yes, sir. Bottle A contained six small bullef
fragments or bullet jacket fragments.

And based upoﬁ your examination of those bullet
jacket fragmenfs, were you able to'detefmine if
there we;gg%ggiadehEifying marks on it?

No, sir. The items were small and deformed and

had no significant bullet, ballistics
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characteristics.

In bottlé B did you make an examination of what’s
contained therein?

Yes, sir, I did.

And did you make -—- dufing your examination, did
you determiné if there were any markings on the
evidence contained in thtle B?

The evidence in potfle B were two bullet
fragments. Combined total weight of thQs; two
fragménts was three point seven grains which, a
Very small amount of those fragments did, in
fact, have some tool markings on them but the
condition of the fragment and the Size did not
lend itself to be identified.

The evidence in bottle C, were you able to make
an observation of,that‘evidence?

The evidence in bottle C is a lead fragment
weighing approximatel§ thirty point two grains.
It’s a little bit larger. Traditionally that
wouldlbe the core of the bullet, the center Qf
the bullet that’s surrounded by copper and that
would not have any aiStinggishing characteristics
on it.

Now, Mr. LaRocca, are you able to say to a degreé
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of certainty whether or not the items contained
in each one of these bottles all came from the
same builet?' |

It would be very difficult to say they‘all came
from the same bﬁllet,

Are they consistent with all coming from the same
bullet?

Yes, they are

Are you familiar with Colt firearms?

Yes, sir, I am.

And in your training and experience as a
ballistician, are yéu familiar with ail types of
firearms?

That’s correct;

Colt manufacturers a firearm that makes -—-— weli,
does Colt manufacture in the —— in the
manufacture of Colt firearms, do‘projectiles
fired from Colt firearms look differently than
those fired from any other firearms?

Every projectiie’fired from every gun has its own
unique characteristips.

Now, how is that? Would you explain that to the
jurors? |

EVery time a barrel is manufactured, the rifling
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in the barrel»is cut by a tool;_ Every time the
tool is‘uséd,‘it's wearing a little bit. Hence
every barrel_manufactured has a little bit
different signature to it so that no two bullets
—— no two guns firing ‘the same bullet would show
the same tool mérkings on the bullet.

And is there anything peculiar or’particdlar to
bullets fired from Colf manufactured firearms?
Colt manufactured firearms uses a six'L which is
a éix lands and grooves with a lefthand twist.
There’s also other companies that do.that but
Colt is one of the primary ones that does, in
fact,{do that.

And the majority of firearms, do they have whét's
callgd a righthand twist as opposed to the Colt
lefthand twist? |

Probably not a majority. It might be split if
you determine all the Européan firearms and the
other items.

Based upon four examinat;on of the items in front
of you, were you able to say if those came from a
Colt firearm?

Noihsir._ Thefé was not enough bullet jackef with

lands and grooves so you could measure the
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thickness and the depth and then you compare it
to get a reading on whether it came from a Colt
firearm.

Can you tell whether or not thoSe fragments came
from a revolver as Qpposed to a semiautomatic
weapon?

No, sir.

And .what’s the difference between a revolver and
a Semiautomatic'weapon?

A revolver has a cylinder to swing out, they’re

~ loaded manually into a chamber, and the gun is

either single and double action where the hammer
is cocked and then the‘trigger is fired, or it'’s
double action, as you pull the trigger the hammer
rotates and it’s cocking the hammer and firing
the gun.

| A semiautomatic handgun is one where
bullets are loaded in a magazine,-the magazine is
inserted into the butt of‘the weapon and then thé
slide is activated manuélly rearward to load a
round into the chamber. At that time yoﬁ can
pﬁll the;triggér and firéAthé gun.
When you fire a‘sémiautbmatic is anything ejected

from it?
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In’thé-course of firiﬁg through the cycle of
operation, after you fire a semiautomatig, the
slide, again the rearward movement, the shell is
extracted from the chamber énd tﬁen ejected from-
the firearm and a new round is picked up and put
into the chamber so thé gun 1is ready to fire
again.

Is refrieving a.shell from.a scene of a shooting
consistent with thevdischarge of a revolver?

No, sir.

And why is that?

All the chémbers are sealed so that as you fire,
the empty cartridges stay in the revolver
cylinder. At a later time you have to manually
open the revolver cylinder and extract the fired
casings out of the gun.

Are you familiar withlthe term stippling?

Yes, sir.

wWhat is stippling?

It would be the discharge of unburnt powder and

lead particles from the muzzle of the gun that

would impact a target area.

Now, have you had occasion to observe stippling

on target areas?
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Yes, sir. Apprbximately three years ago I
worked at_the‘Trident Cartridge Company in New
York where we did 5allistics testing oﬁ gelatin,
checked bullét performance, and gelatin is a
medium we use, basically it’s Knbx gelatin, to a
certain degree of consistency that’s set forthvby
the FBI to replicate human flesh and what this
does is, it giveé us bullet performanpe éQvthaﬁ
bullets are shot into the gelatin aﬁd then we -
retrieve them and we can take the‘bullet
fragments out and the bullet jacket out. When
you get close to the gelatin, you also get a
stippling‘effect of the unburned powder and the
lead particles that exit the muzzle that disperse
very quickly,'so if you were farther away, they
were dispersed aﬁd you wouldh't have any
stippling.

When you shoot at a target, where is the
stippling?

On the front of the target.

Have YOu ever shot a target, shot completely

through?

Yes.

How many times have you seen that?
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Just on that one test, we‘probably did it thirﬁy
or forty times. |
Have you ever seen stippling on the exit of a
target?
No, sir.

MR . FLAHERTY: Nothing further, Your
Honor, .from this witness.

THE COURT: Mr. Tochka?

CROSS EXAMINATION

BY MR. TOCHKA:

Q

Sir, with regard to those items that Mr. Flaherty
just showed you, A, B and C, you can tell us
those-are consistent with being bullets; correct?
Yes, Correct.

You can’t tell us anything about the
characteristics of them in terms of comparing one
to the other, correcté

That’s correct.

And you can’t tell us whether or not ﬁhese'—— A,
which appears to be a jacketéd bullet fragment,
correct? |

I think there’s six fragments in there.

Six fragments. You can’t tell us whether that .
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came from the same bullet as B,-right?

Tﬁat’s cérrect.

You can’t tell us whether it came from what you
say is a lead fragment?

That’s corfect.

So when he asked ybﬁ whether or not they are
consistent with being fired frdm the same bullet,
you can’t really tell whether or not they ‘were
fired from the same bgllet, whether it’s part of
ﬁhe same bullet,'corréct?

Correct.

. And you cannot tell us, sir, is it fair to say,

this particular lead fragment is a bullet or not?
Consistent with being a bullet?

That’s consistent with being‘a bullet fragment
that has impacted on a hard surface.

But you can’t say whether or not that’s a bullet?
That’s correct.

And with respect to stippling, sir —— are you a
police officer currently?

Yes.

Are you 1in the academy —-- where are you a police
officer? |

Town of Brookfield, sir.
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Are you é fuil time poliéeman or part time?

Part time, sir.

Basically what you do is, you have a gun shop,
right? You own a gun shot?

That’s correct.

That’s your business, correct?

That’s correct.

Buying and selling guns, correct? Ammunition and
the like?

No. My predominant business is gunsmithing.
Okay. And in that gunsmith’s shop, you say that
you also have —— you say you are also a part time
officer, correct?

That’s correcf}

And I take it you have been to many crime scenes

involving ballistics evidence, correct?

A few.

A few. How many is a few?

Two.

Two. And in terms of, as a éolice officer, you

have gone to a number of autopsies connected to
gunshot wounds, correct?
No, sir.

You have never gone to an autopsy connected to a
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gunshot?
A No, sir. We haven’t had a gunshot.

THE COURT: Keep your voice up, please.

BY MR. TOCHKA:

Q I'm sorry. 'You said what?
A We haven’t had a homicide in Brookfield.
Q So you’ve never seen the effect of stippling and

the like in terms of an autopsy in an actual

- homicide, -correct?

A That’s correct.

Q And in terms of what you tell this jury that you
went —-— was it this past Monday?

A Yes.

0 To the Boston Police Depaftment?

A That’s correct, sir.

0 And when didv§ou call the pdlice depértment to
go?

A I called Detective O’Shea that morning.

0 - S0 you called him on that morning?

A That’s correct. |

Q And he made arrangements for you. You called him

—— at what time did you call?
A About nine thirty, ten o’clock.

0 And you called him at nine thirty and he tells
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to look at it.

22

you —— you came in at what time?
Yy

When he requested me to come in.

When was that, sir?

Four p.m.

Féur'p.m., and when you came in he_told you about
the policy of the Boston Police Department,
correct? That in terms of ——.if you’re an expert

that you have to have your own equipment,

correct?

That’s correct.

And at no time -- at any time prior to that did
you ask td be able to take the evidence, to take
it to a shop or the like to look at it yourself,
correct?

No. I wés told, sir, on the telephone‘that.I
wbuld have a bench and it would be Spreadbout on
a white piéce of paper and I would be left alone
That wésn't my gqguestion. My question to you was,
at no time did youvinquire és to whefher or not
you coqld have the opﬁortunity £o take that item,

say possibly weeks'before today, and to bring it

, to a shop and to look at it yoursélf?'

No, sir, I could not.
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Q You didn’t. Okéy.
MR. TOCHKA: I have no further
questions. Thank vyou. | |
vMR..FLAHERTY: Just one.
THE COURT: Mr. Doolin?
MR. DOOLIN: I don’t have any
questions, Your Honor.

THE COURT: Mr. Flaherty?

REDIRECT EXAMINATION

BY MR. FLAHERTY:

Q Were you ever given a white sheet on a bench to
look at the evidence?
A No, sir. The evidence was placed bn a
windowsill.
MR. FLAHERTY; No further questions,
Your Honor;
THE COURT: Thank you very much, sir.
You may step down. |
THE WITNESS: Thank you.
THE chRT: Mr..Flaherty?
MR. FLAHERTY: Thaﬁ’s it, Your Honor.
THE COURT: Thank you. The defendant,

Tanzerius Anderson, rests?

206




Smcdor s

LASER BOND FORM A @ PENGAD « 1-800-631-6989 » www.pengad,.com

10
11
12
13
14
15
16
17
18
19

20

23

21

22]

24

MR. FLAHERTY: Correct.

THE COURT:> Thank you. Mr. Doolin, on
behalf of Jason Robinspn?

MR. DObLIN: Your Honor, ladiés and
gentlemen of the jury, the defeﬁdant, Jason
Robinson, rests.

THE COURT: Thank you very much. May I
see cbunsel, please?

(Wheréupon, the foilowing discdssion
occurred at side bér:)

THE COURT: Okay. What I'm doiﬁg is --
the only communication I have got from a jury
about Passover or any holiday is the one I got
from Mr. ShQreman, but I was laboring uﬁder the
impression that Passover began tomorrow, ﬁot
tonight, so I'm going to make sure no jufor has a -
problem with tomorrow. I think we have some time
to deal with the exhibits and then we will do the
charge conference.

MR. DOOLIN: i just renew my motion for
required finding.

THE COURT: We will do that after the

jury is excused, sir.

(Whereupon, the discussion at side bar
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‘'was concluded.)

THE COURT: Ladies and gentlemen, when
I talked to you earlier about the schedule, I was
mistaken about the commencement of Passover. It
begins at sundown today not sundown>tdmorréw and
I had asked that any juror who had a concern
about any observance of any religions holiday in
the next few days, if they would communicate with
me by note; So I just want to make sure that-I

heard from everyone. I'm going to excuse you in

a moment in case anyone does wish to communicate

"with me, because if everyone is available

tomorrow then we are going to proceed to listen
to closing arguments and to the instructions on
the law which I’'m required tovgive to you.

So if you would be good enough just fo
go to the jury room. We will take a few minutes
and then I will return you to give you a more
specific schedple. AIf‘anyone has a concern,
please put it in writing and give it to the
officers. |

(Whereupon) the prpceedings were
recessed at 3:20 o’clock p.m., énd reconvened at

3:30 o’clock p.m.)
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THE COURT: Alright, ladies and

gentlemen. I think we have worked out everyone’s
concerns. - The schedule tomorrow will be as
follows. I ask you to come at nine o’clock. We

are going to move directly to listening to
closing.arguments'which will be made on behalf of
both defendants and then the Commonwealth. After
that i will instruct you on the law. I do .
anticipate that that is going to take some time
because of the number of inetructione I'm
required to eive you, and that will take us to
sometime in the afternoen, but for those of you
who are concerned that you stay no later tﬁan
four tomorrowh you will be dismiesed at that time
er by that time, and then you will be returned
Monday to begin orvcontinue, depending oe when we
finish tomorrow, your work on the case,
discussing the evidence, deliberating and
rendering your verdict. That is what the
schedule looks 1like.

Now that the evidence has concluded,
the case, however, hastnotlyet been submitted and
will not be until you have listened to all

arguments of all counsel and to my charge.
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So theréfore it is of critical
importance that you continue to observe the
instructions about the case, not discussing it
with anyone, not goiﬁg‘to revisit any of the
scenes which we saw on the view, or consulting
any outside source of any kind, whether it be a
book, a treatiée, iﬁternet or whatever. We are
countipg on éach of you to go to the room, the
jury room, afte£~the case has been given to you,
to come with nothing in mind but.the evidence,
your own judgment about the evidence which you
will be sharing with other members of the Jjury,
and then to base your verdicts on that evidence
and on the law as‘I instruct you on it.

We.do not want anyone else’s opinion to
infiugnce'you; that is,>anyone else who is not on.
the jury to influence you about the case or for
you to consider anythihg not given to you here
through the Qitnesses or the exhibits. .So oncé
again tomorrow I will bé>asking you whether or
not those instructions have been compliea with by
you.

Thank'you again for your continued

patience. You have been very attentive and
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patient withfus. I would ask thaﬁ you leave your
notes in your envelopes on your seats and we’ll
see you tomorrow at nine o’clock. Have a good
evening.

(Whereupon, the jury was escorted from

the courtroom at 3:30 o’clock p.m.)

THE COURT: Alright, counsel. I.would
like to bégin with cleaning up the exhibits
first.

THE CLERK: Your Honor, are we sfill on
the recordr |

.THE COURT: Oh, yes, we are still in
session, will be for a while. Okay. Let’s start
with the plea agreement of Joleena Tate. Have
counsel agreed on whatever redactions you think
arevnedessary?

MR. DOOLIN: No, Your Honor.

THE CQURT:' Okay. First of all, Mr.

Tochka, are there any matters which you think you

~can agree to have deleted from the plea

agreement, sir?
" MR. TOCHKA: If you'give me one moment
to get the plea agreement, Your Honor. Your

Honor, I suggest only the second paragraph that
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begins, specifically.

THE COURT; Yés,

MR. TOCHKA: I assume that Mr. Doolin -
- I thiﬁk’Mr; Doolin and I have agreed upon where
it says, it is further my understaﬁding, the
second sentence that Ms. Tate did nét directlf_
participate in the murder of Iman Yézbek,'as Ms.
Tate is not thevindividual who shot and-killed
Mr. Yazbek; that should go out.

THE COURT: Everybbdy agreés that
sentence sﬁould go out?

MR. DOOLIN: Yes, Your anor.

THE COURT: Mr. Flahérty?

MR. FLAHERTY: Yes.

~ THE COﬁRT: What else, Mr. fochkaf

MR. TOCHKA: The o£hervis, well, it’s a
guestion as to.humber three where it says,
paragraph number three. It’s on the second page.

THE COURT: Yes.

MR. TOCHKA: Either-one, where it says
the —— number tﬁreeAwhich says this agreement is
contingent upbn thé truthfuinéss of the
information that Ms. faté has provided and wili

dontinue to provide to law enforcement officials,
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or the second one which is the one, I can see is
basically redundanﬁ,‘that this agreement is also
contiﬁgent‘upon providing —--~ before the g?aﬁd
jury —-— oh{ I‘see.

THE COURT: just tell me whét fou have
out.

MR. TOCHKA: Either one of those two, I
suggeét, would go out and that’s about all that I
would éa? - . | ¥

THE COURT: What you’re saying is that
the sentence three is redundant to the first
sentence?

MR. TOCHKA: The Sécond, paragraph
four, talks about grand jufy so it may Be that
one would-go out, this agréement is continéent
upon providing cohplete and truthfui testimony
before the grand jury.

THE COURT: I’'m SOrry?

MR. TOCHKA: . Number three is the one
that makes more sense to go out. |

THE COURT: Alright. Mr. Doolin? Mr.

Flaherty?

MR. DOOLIN: Your Honor, as to the

first page, in paragraph one —-—
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THE COURT: Can we start with number
three first? Can that go oﬁt?

MR. DOOLIN: “Paragraph three, yes, Your
Honor. We agree that goes out.

MR. FLAHERTY: Yes.

THE COURT: Alright; What else, M.
Doolin? |

MR. DOOLIN: Your Honor, in'paragraph
number one, ‘I see in the fourth.line down it’s
completely and truthfully.

THE COURT: Where do YOU see that? Oh,
yeé.

MR. DOOLIN: Fourth line down,
completely and truthfully, the word, truthfully,
I think, should gé out, and then three lines
below that it says, she will neither withhold any

information in her possession or provide any

false information which I suggest is another way

of saying truthfully, and then in .the second to

last line there is another word in there, other

~than to tell the truth, so in that one paragraph

‘there’s three, what I would suggest are different

ways of impermissibly vouching for her

credibility.
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And going to paragraph four,.Your
Honor, I direct the Court'’s attentionito the
second line down whé:e it again says, provide
complete and truthful information, and then in
thé third to last line —— I'm sorry. Mr.
Flaherty difects my étﬁention to two lines above
that where it again says completely and
truthfully. That would be the fourth line down
in paragraph four and theﬁ in the seventh line
down in éaragraph four, there is another complete
and truthfui. So in that‘paraéraph again fhere‘
are threé references to truthful, and Mr;
Flaherty again brings to my attention that it

says 1f she is not truthful, I suppose that she

~will be prosecuted for perjury which is again

another way of vouéhing, I would suggest, because
the lack of prosecution for perjury is that she_
is telling the truth.

MR. FLAHERTY: I joiﬁ in all those
objections, Your Honqr.

THE COURT: Okay. Yes, sizr?

MR. TOCHKA: Yes, Your Honor. I_Wouid
obigct to those for the following:reasons. fhe

case that everyone is referencing in this matter

215




;
HEN

LASER BOND FORM A @ PENGAD ¢ .1-800-631-6989 + www.pengad.com

10

11

12

13

14l
151

16

17
18
19
20
21

22

23)

24

does net eay thatvevery.single time that there is
a reference to truthfulhess that it must be taken
out and that it can only be in at one particular
point. It talks about the case'where there are
repeat'referenceevaee in the dissent infthatt
decision; it refers to a particular case where I
believe it was a six—pege or-the'like plea
agreementbwhere the.wordbtruthfﬁl was in that
agreement, I think it-said, and I might be
mistaken, something in the.order~of twenty .
different times. That’s what it’s talking about,
the court, when it’s taiking about repeated.

It’s not talking about in this case
where, I suggest, it’s not repeated to the point
Qhere it’s overbearing the jury, particularly
where I>have agreed in terms of the portions that
should.be redacted. Other portions on this which
tﬂey’re attempting to seek to withdraw, therefs
two perticular areas. One is, it .says, the
agreehent explains in peragraph one she has an

obligation to testify truthfully, in paragraph

‘feur it eays what the_bA"s rights are if it'’s

determined that she does not testify truthfully.

So I’'d suggest they ﬁeed to be in there to be put
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in context. She has an obligation to testify
truthfully. That’s paragraph one. Paragraph
four, which I have taken out in terms of three;_
paragraph.four says if she does not testify
truthfully,-?hen the‘Commonweélth.dan'céﬁéiaer
this null and void and proceed and prosecute her.

That’s very much important in this
case,'particula;ly Since Mr . Flahérty heid it up
iﬁ his opening sﬁatement before thisljufy tovlbok
at the agreemen£. The agreement goes to what her
obligations are, her obligations to ‘testify
truthfully and that she is aware of what happens
should she noﬁ. And so I’'d suggest the
crédibility of fhe‘witness,ié important in the
case, that She understands that obligatioﬁ and
she signed this agreement so I'd ask not to
delete those references. |

THE COURT: Alright. Commqnwealth
versusthampa séys that portions ofﬂ;he plea
agreemént shoﬁld be redacted, in particular, that
case -says that any étatement inmthe agreement
that talks ébout the agreement is contingent on

the witness providing truthful information should

be redacted. So.that would argue ——
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MR. TOCHKA: Your Honor —-

THE COURT: Just let me finish,.Mr.
Tdchka, That wouid argue to me that ﬁhe_first
sentence in ﬁumber‘four Should_go out. The case
goés on to talk about) as‘indicated, repeated
references to the witness’s obligation to tell
the.tiuth. It seems to me that with reépect then
to paragraph one, that that first septeﬁcé should
remain because it does lay out her'obligation-
with respect-to.providing completely truthfﬁl
information to law enforcement officials. It
seems to me that in order for the agreement to
make’sénse, that there has to be some explanation
here of what it is fhat she is obligating herself
to do. |

My instruction will very specifically
tell the jury that you are hot, on behalf of the
Commonwealth by way of the agreement; vouching
for her credibility, that her attorney is not
vouching for ﬁer credibility because hejco—signed
this'agreement,.but'it seems to me that there
should be 'at least one place hére that does tell
the jurors what it is she’s agreeing to do.:  So,

fherefdre, I rule that the first sentence of
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paragraph one may be kept in.

The other two references in that first
paragraph that the defendants seek to redact have.
to do with agreements £hat she will neither
withhoid any informatipn nor provide anybfalse
information. Again, it seems to me that can
remain because it does'fgrther define her_
obligation. |

Now,.Qith respect to the last sehtence

there, I do think that other than to tell the

truth should go out. She acknowledges that no

law enfprcement person has threatened her,
promised her, whatevér, those seem to me can stay
and that no law enforcement official haé told her
what to séy.' That may stay, but that, othérrthan
to tell the truth, should be redacted.

Was there anything you wanted to say
about that phrase, Mr. Tochka?

MR. TOCHKA: ©No, Your Honor. That'’s
fine.

THE COURT: Okay} Other than to tell
the truth will be excised.

MR. TOCHKA: Miéht I suggest then —- if

I can. just say what I probably would do at some
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point is suggest that maybe where it says —— and
see, begause my cdncern is, there is-gding to bé
a blank space there and jurors will épecuiéte as
to what belongs there.

THE  COURT: Can you héve the first page
retypéd?‘ |

MR. TOCHKA: I could do;that.

THE COURT: Okay. Because you’re going’
tQ have that second sentence of the first
paragraph deleted also.

MR. TOCHKA: I will do that.

THE COURT: So you may‘want to just
consider retyping it. Now, page two, there are
several requests in. connection to four. vAgain,
the Champa case says that statements in plea
agreements'thaf indicate that the agreement is
contingent on the truthfulness is a form —-— cén
be understdod by a jury to beia form of wvouching
so I propose to take out the first sentence of
that paragraph.

MR. TOCHKA: I’'m not sure which one

~you’re referring to.

THE COURT: Paragraph four, the first

sentence. Is there anything you want to say

3
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about the other references there about the

consequences of failing to abide by the
agreement?'
"MR. TOCHKA: No, Your Honor.

THE COURT: Okayt I'm inclined to
leave the rest of the paragraph as is because,
just as we left in the part that she hasn’t been
forcea or threatened to de this, on the other
hand, ‘the penalties for'her_failure_to comply
with the agreement —— I’11 give that further
consideration overnight but at a minimum we’re

taking out the second sentence of the second

"paragraph. We’re taking out that phrase in the

first paragraph number one that says, other than
to tell the truth. We’re deleting paragraph_
three in its entirety, numbered paragraph three,
and the first sentence of numbered'paragraph
four.

Let me propose an amendment. Since the
second and third sentence of paragraphvfour are
somewhat redundant, if we did it this way, if the
district attorney learns that the informationpor
testimony which Ms. Tate providesvafter the date

of this letter is not complete and truthful, then
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this agreement may be declared null and.void by
the district éttorney, and the district attorney
méyuinstitﬁte_a prosecution, leaving'out the
beginning of the last sentence ﬁhere since that
really repeats the sentence that precedés it.

MR. FLAHERTY: - On behalf of Mr.

Anderson, Your Honor, I object to changing the
agreement in its form at this stage of the

~proceeding and I would ask -the Court to

reconsider redacting every referénce to
truthfulness appearing in the letter with reépect
to_Ms.‘Tate and her dbligations under Champa.
THE COURT: To recbnsidervit?'
MR. FLAHERTY: I think the Court has

said ——

THﬁ-COURT: i’ve'left in‘several
referénces.

'MR. FLAHERTY: I understand, Your
Honor. That'svwhy I'm asking you .to reponsider

and redact whérever the . word truthful, false
informatioh, Or perjury appears in this‘two—page
letter, to redact that under Champa.

| THE.CQURT: _Alrightf I'm going to

consider the last_paragraph there but I’'m
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inclinea to leave that in. We have taken out
three references to ﬁruthful and it seems to me
at a minimum the jury has to know what it is éhe
is agreeing to do. Otherwise, it makes no sense
tha£ she is —-- there has to be a quid pro quo fof
this agreement and the jurorg_are entitled to
know what it is. So the only thing I'm still
contemplating is the_last two sentenceg of
numbered paragraph four. ‘"Anything more on this -
you want me to consider overnight?

MR. DOOLIN: No, Your Honor,

.MR. TOCHKA: Other than, Your Honor,

number four obviously shows, in terms of what the

‘Commonwealth's'remedy'is and so I’'d ask the court

to leave that in.

THE COURT: The Champa caée doesn’t
address that so —— alright. What other exhibits
do we need to attend to? Let’s starF with the
Commonwealth first. Were there any exhibits,

sir, that you marked for identification which you

- propose to move in?

w2 UMR T POCHKA : Your_anor, first would be

. identification B, the diagram of the skull that

the medical examiner used to demonstrate the path
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of the bullet and I would ask that that go into
evidenbe at this time.

THE COURT: 1Is there still an
objection? N |

 MR.-DOOLIN: Judge, I object
respecﬁfully. The juryvhas certainly heard and
it was gone over sgveral times the path of the
bullet and I think fhat they have some sort of a.
skull diagram that was marked as a'chalk to go
in.

THE COURT: Can I see it? This was
used in connection with —--

MR. TOCHKA: The medical examiner put
the markings on it.

THE COURT: He did not mark it?

MR. TOCHKA: fes, he did. He put the
pen markings showing the entrance of the wound,
the path of the wound.

THE COURT: Where is it? I’'m sorry. I
can’t see it. The objection is going to bé
overruled.

-MR. FLAHERTY: Justf Your Honor, on
behalf of M;. Anderson, would you note'his

objection to that?
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MR. TOCHKA: Your Honor; the.next thing
is, the Commohwealth would ﬁove to introduqe
what’s been marked ideptification D, the hotel
receipt, the folio.

THE COURT: I thought that it ﬁad been
moved. |

THE CLERK: That went in as to the
receipt.

MR. TéCHkA: Your Hénor, may I*be heard
very briefly? |

THE COURT: I already ruled, not now,
but I ruled on it during the trial.

MR. FLAHERTY: I think you ruled the
handwriting was not being offered for the‘truth
of the matter asserted there, the printing,
Tanzerius Anderson, with the license number, with
model and make of automobile. You ailowed that
to come into evidence. You also allowed it on
the bésis, I think, of the opinion offered by the
testifying witness, Mr. Duane frém.the FBI.

I would suggest now, Your‘Honor,jthat
the Commonwealth has introduced certain Registrf
of Motor Vehicle documents that have Mr.

Anderson’s name, make, model and license number-
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on it, and the only purpose for which that
handwriting is offered, I suggest, is, that totem

pole hearsay on top of a business entfy, is to

prove the truth of the matter asserted there,

that Tanzerius Andefson is the persoﬁ that signed
the hotel receipt.

So respectfully I’d ask that the Court,
in connection with those two exhibits, redactv
that printed portion on the félio.

| THE COURT: I had ruled that if was
marked as what?

THE CLERK: It’s Exhibit‘27.

THE COURT;, I'11 také that as a mbtion
to reconsider and deny it, sir. Alright. What
else, Mr. Tochka?

MR. TOCHKA: So as I understand it,
Your Honor, that Whole exhibit is in evidence?

THE COURT;‘ Yes, sif.

MR. TOCHKA: E for identification, it

was the E and F, actually the handwriting

~exemplars. There are two sets of handwriting
exemplars. One is the one that Mr. Flaherty went

with Sergeant Coleman, they took the handwriting

exemplars to the deféndant, and the other one 1is
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previously known handwriting samples of the
defendant. wa, with respect to one.of them, I
believe it is — I’m not sure if it’s E or.F,
it’s a Miranda form that is with the known
samples.

THE COURT: Well, the Miranda forms are
in evidence? -

MR. jOCHKA: One of the Miranda‘forms
was placed into evidence. The other Miranda form
that was a known.sample that was sent was not
placed into evidence and I suggest redacting that
portion that dealt with Miraﬁda warnings given to
the defendant, that that should be redactedj the
one that was not introduced, jﬁst to méke it
clear his handwriting samples, two sets of
samples were sent to the FBI by Sergeant Coleman,
one of them was the known Samples of the
defendant, those consist of two Miranda forms
signed by the defendant. One of the Miranda
férms has already begn introduced into»evidence
so obviously that goes before the jury.

THE COURT: Right. This one.

» MR. TOCHKA:. It has an exhibit numbe:

on it. One of them has. an exhibit number on it.
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THE COURT: I’'m absolutely confused.

Let’s start with E. Is there an objection to E,

Mr. Anderson’s Miranda form? Wasn’t  that marked

into e&idence?' The September 77

MR. TOCHKA: What happened, first when
the hand writing expert took the stand, I showed
him the items wh;ch are thbsertwo items right
the;e that he recéived from Sergeant Coleman.
They. had not been“markediinto evidence.. At that
point I moved to introduce them for purposes of
identificatioﬁ, that he had received them and
théy were marked for identification purposés.
Only after that .I put on Detective McLaughlin who
testified‘that he gave the defendant‘his,Miranda
warning form, that’s the April one, I believe it
is.

THE COURT: 1It’s already in evidence.

- What about the July 177

MR. TOCHKA: So-I would ask for the.
July one to go into evidence, deleting as to the
Miranda warnings, so it just goes in in terms of

as his signature which is- a known signature that

was sent to thé FBI.

MR. FLAHERTY: I don’t think that’s
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what —-— I think . that’s what we discussed, that
the Miranda form would be redacted and the
signaturé would go to the jury!

THE_COURT: I'm just passing this back.
So there is no issue about that. The next one?

MR. TOCHKA: Exhibit F. That’s what

'you have before you now, Exhibit F?

THE COURT: Yes.
MR. TOCHKA: Those were the ‘known

writing samples that were taken with Mr. Flaherty

present and Sergeant Coleman present and they

were sent'to'the FBI lab and they are the basis
of the FBI handwriting individual, Duane’s giving
opinions as to the'handwriting sample on the
folio.

THE COURT: Whi do we have multiple
copies?

MR. TOCHKA: Because as he»Eestified
and as Sergeant Coleman testified, the defendant
was asked to write his name variQus’times, right
and left hand and the like.

THE COURT: Mr. Flaherty?

MR. FLAHERTY: Well, the reason why I

would object to these, Your Honor, is, I think
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they have been marked for identification, Mr.
Duane testified and he used a chalk that he

prepared before the jury and his testimony was,

these are the known signatures, these are the

questioned signatufes,.based upon my comparison,
they are one and the same. He never wént through 
every one of the documents before‘Your Honor

right now to determine and explain whether ér nqt
he saw any similar characteristics. So I have no

objection to them for identification but they

"haven’t been explained to the jury and I would

object to thém going into the jury room for
deliberation purposes.

MR. TOCHKA: He did explain for the
jury in terms of the ones he specifically looked
at. He did say that he had looked at them ali,
Your Honor, and so I’'d suggest, Your Honoi, that
that was the basis of his épinion in terms of
reviewing the evidence-in the case. So I suggegfn
the jurors shéuld have the actual items that he
looked at in order to make his comparisén.

- THE COURT: The_objecﬁion will be
overruled and they will be marked énd admitted;

THE CLERK: Your Honor, the skull chart
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would be 50.

(Exhibif No. 50, being a chart, as
described abové, was ma:ked and admitted into
evidence.)

THE CLERK: The redactéd documént, the
Miranda warning, to be redacted, that wiil be 51.

(Exhibit No. 51, being a document, as
described above, was mérked and admitted into
evidence.) *

THE CLERK: And the envelopé will Dbe
52.

(Exhibit No. 52, being an envelope, as
described above, was marked and admitted into_
evidence.) o

THE COURT: Next one, sir.

MR. TOCHKA: Would be ﬁhe map of New
Hampshire.

THE COURT: The map of New Hampshire?
For the record/ let’s just say that is not a true
map, this is a sketch.

MR. TOCHKA: 1It’s a sketch.

THE COURT;  Thap's a sketch that
doesn’t conform to any known standards. I don’t

want to anticipate Mr. Flaherty’s or Mr. Doolin’s
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afgument.

MR. DOOLIN: I object. I don’t think
it should come.in;_ It was testified fhat it
wasn’t accurate. I think at least it was upside
down. Theré was some testimdny from the witness
given here —— I'm sorry. I've forgotten her
name.

THE COURT: Cynthia McInerney.

MR. DOOLIN: Ms. McInerney that the

insert in the upper right was upside down. So

not only is it not sciéntifically accurate, it
was, in fact, misleading.

MR. TOCHKA: Well, I mean, I would
suggest to the Court, other than being upside
down, obviously the point was simply to show the
distance between two locationé, Cranmore Birches
and the Yankee Clipper hotel. Whether it’s.
upside down,‘right.side up or Sideways, doesn’t
make any difference in terms of showing the
relationship.

THE COURT: We do have oral testimony
_aboﬁt that, sir, from several wifnesses, aboutb

the distance,

MR. TOCHKA: May I be able to use that
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in my closing argument, though?

THE COURT: Yes.

MR. TOCHKA: If I could ask the Court,
in terms of the transcript_of‘the tépe, J for
identification, the transcript of the defendant,
Tanzerius Andersdn,_that can go in, the
t;anécfipt, to the jury if the jury so wishes to
read éloﬁg_with the tape as they’re listening tb
the tape? |

MR. FLAHERTY: I'd object to that, Your
Honor.

MR. DOOLIN: I join with Mr. Flaherty.

THE COURT: The evidence is the tape.

MR. TOCHKA: That'’s fine. If they had
no objection, then I’d ask, it would be easier
for the jurors. There’s no argument that I’ve
heard that that transcript is inaccurate in any
way and it’s a forty-five minute tape so it would
just.make_it easier for the jurors in terms of —— -

THE CbURT: -I'm_going to take avlook at
a case tonight and I’/11 let you know tomorrowf

MR. TOCHKA: ’Youf Honor} with respect
to“ﬂﬁat's.been harkéd for identification L which

is the grand jury minutes, as I said at side bar
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to the Court, I wish to make reference in my

closing, at least if the Court is not inclined to

" give it snbstantively, to Mr. Simms’ statement in

the grand jury where he says he had not'gone to a

hotel room repeatedly. I wish to at least argue

it’s inconsistent with lack of memory up on the
stand. The only way. I can dovthat,is by having
that.admittgd with the Court gining an
instruction, saying that it’s offered for the
limited purpose of impeachment. 6therwise —=
THE COURT: I'm going to give the
instruction, sir, that prior inconsistent
statements may be used in terms of evaluating a

witness’s credibility. I will not, for the

-reasons I stated at side bar earlier today,

however, instruct the jurors they may éonsider
the'grnnd jury testimony for probative purposes.
You’'re welcome to look at the |
transcript I had the court reporter prepare, sirb
but basically Mr. Simms éoes not —— did not
recall eithér the underlying events or, Qery
ofﬁen, Qhat he Said at nny,prior timé‘or in
between the time he testified, the beginning to

the end, so as I said, you can argue prior
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inconsistent statements because it is my —— it’s
my judgment that, based on his testimony, my
observation of his demeanor, that one could
fairly conclude that he was falsifying a lack of
memory and, for that reasdn, that you should be

permitted to argue that there were

inconsistencies, and you'can, between the grand

juryvfestimony and trial testimony such as there
are on the record and you read some of the
guestions into the record.

MR. TOCHKA: That’s fine, Your Honof.
As to, I think, Exhibit H, I just —-- Exhibit H
which is thé chart of the handwriting sample that
was prepafed by Mr. Duane and that was used in
his testimonj, explaining the characteristics to
theljurors, why he was led to conclude that the
known sample was written by the same person as
the questioned document, I would ask that to go
before-the jury because that was sub;éct to his
examination, subject to hié-describing the
Varioué characteriétics that the‘jurérs should
take n¢te of.

THE COURT: Those arexthe blow-ups of

the ones that you have moved into evidence?
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‘MR. TOCHKA: Yes.

THE COURT: Objection?

MRﬁ FLAHERTY : Yes, Your Honor, I
objéct to that. I think you alreédy allowed into
evidence the originals.of both‘of those documents
on that chart as questioned énd_known. I would
object to both of those words appearing on there,
questioned and known. I would also object to the
blow—up’s; There’s orai testimony-before the
jury as to the witness’s feelings with res?ect to
those and the origihal documents this Court has
alréady ruled as admissible so I would object to
this document going before the jury.

MR. TOCHKA : Your Honor, witﬁ fespect
to the questioned, all that simply says is that’s
the questioned document, that’s the known
signatures that have been taken ﬁrom the
defendant. It doesn’t suggest anything other
than with.respect to, that that was the basis of
the expert giviné his opinion of those;fit’s
basédvon thosevwriting samples, hié comparing.
Thaf;s what he used to explain to the jurors his
opinion so'I think the jurors have the —— and I’m

sure they were taking notes when he’s describing
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each particular signature in terms of the loops,

‘the swirls and the like, so that they can use
- that to compare their memory as to what he

‘testified to and to his credibility as an expert.

THE_COURT: The objection is overruled.
Any other exhibits, sir?

. MR. TOCHKA: No.

THE COURT: Mr. Doolin, do you have any
exhibits,‘éir, thch you wanted to introdtuce?

MR. DOOLIN: No, Ypur Honor.

THE COURT: Mr. Flaherty?

- MR. FLAHERTY: Yes. The photographs of
Detective McLaughlin and Torres that have been
marked for identification that I sopght-to
introdUCe.through both McLaughlin and Stevens.
These are the photographs that were taken on the
thirty-first of both the blood spatter evidence
and the ballistics evidence'recovered on those
dates.

I tﬁink the Court in its original
ruling had said that Ehey are not relevant  and
described the definition of relevance for
purposes of admissibiiity of evidence, saying

they didn’t tend to prove anything at issue as to
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the_indictments. I would suggest that they are
very relevant, Your Honor.

THE COURT: Let me juStiexplain the
basis Qf my ruling and I don’t think it changed
with respept to Ms. Stevens’s testimony which is
that relevancy has to be shown to be relevéﬁt at
the time, theitime being approximate to the
murder. Now,vthese were taken three days, three
or- more dayé after the murder and, correct me if

I'm wrong, sir, but I did not hear either witness

- say that ——- neither or any witness could testify

that these were fair and accurate depictions of

the crime scene at around the time of the murder.

And Ms. Stevens, in particular, said that some of

these, and I’m hot sure which ones you were
sﬁowing her, but on several éf them she said that
she did not make certain observations at all.

MR. FLAHERTY: I think what Ms.
Stevens’ testimony is, Your Honor, my memory of
her testimony is, she didn’t recall seeing those.

I asked her to refer to her crime scene notes and

her crime scene notes were silent as to it, her

criminalistic reports were silent as to it,

saying that she doesn’t remember seeing them 1is
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not entirely accurate. I think what’s accurate
is that.she took no note of that aréa..

‘Detective McLaughlin and Detective
Torres, however, went back to the scene as part
of this investigation, specifically went to the
area of 89'Faneuil.Street as part of their dutie§
asbhomicide investigators assigned to this case,
made.observations.at that scene, recorded -
obsérvations at‘that scene, collected evidence at
that scene, all of which was submitéed, the
criminalistic evidence was submitted or analyzed
and the photographs were kept with the rest of
the evidence in the case, dated, initialedvand
each with a caption on it writﬁen by Detective
McLaughlin, and I woﬁld suggest, Your Honor, that
those are admissible because they show —-—
Detective McLaughlin has testified they are a
fair and accurate depiction of the way he
observed the scene on March 31 and I would
suggest they ére admissible for a number of
reasons, Your Honor.

THE COURT: - There is only one issue and

that‘is whether or nét there is adequate

foundation for their admissibility and the test
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for photographs is, are they a fair and accurate
depiction of the time that’s relevant in this

case, the murder,. the incident, or if it cannot

' be demonstrated or testified about that they

depict the scene at the time,ican anyone explain
any differences between tﬂét date and the time -
they were taken. That’s the only thing I'm
strgggling with with respect to whether or not
tﬁere is sufficignt foundation, sir:_

MR. FLAHERTY: I understand, Your
Honor. The pictures being taken, the mere
existence of the photographs taken by two
homicide detectives at the séene of a homicide a
couple of days later when they collect and -
preserve évidence, Your Honor, I think speak
volumes as té their relevance.

March 31, 2000, when these two
détectives returned to the scene and continued
the grime scene investigation, they recover
certain evideﬁce that is then submitted to the
ballistics unit is very relevant in this caée, I
would mogt respectfully suggeSt, Your Honor, very
relevant. |

THE COURT: I think you have made the
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argumént. Anything else you want to say? .I,just
want to make sure I hear from everybody before I
consider it.

MR; FLAHERTY: Relevant under Bowden,
Your Honor. |

MR. DOOLIN:. Just my point. I think
it’s relevant under Bowden. I think the point is
that they missed it on the twenty-eighth.

MR. FLAHERTY: Right.

MR. DOOLIN: And that it’s there, they
didn’t note it.

THE COURT:. What’s the evidence that
they missed it on the twenty-eighth?

MR. DOOLIN: Well, I think the evidence
is that they Say that they had been iﬁ there and
no one takes any —— there is no specific note of
it and to say that this eVidence, which is right
in the heart of the crime scene at this door
which is_feet awéy from where Mr. Ya;bek's body
was recovered and'féet away from the spatter
that’s on the steps and feet awéy from the
héllway wall, respectfully I think that that’s
the point, that it is seventy—two hours»latér

from the time that SergéantvColeman left at
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eleven o’clock or ten thirty or whatever the
testimony was on the twenty-eighth to the time
that Torres and McLaughlin go back.

I think itfs our point that they missed

it on the twenty-eighth and no one bothered to go

back on the twenty-ninth, later on on the twenty-

eighth, the thirtieth, until they go back on the

-thirty—firSt_and I think that’s the relewvance.

MR. TOCHKA: One, it’s not relevant.

As this Court has indicated, it’s three days
later, there is no evidence those individuais who
took those photogfaphs on the thirty—firs£ were
there on the twenty-eighth to say whether or not
that is relevant as to how the scene appeared on
the particular day in question.

Also I would'point out, several of the
photographs that Mr. Flaherty had attempted to
introduce into evidence, it shows a wall. I
don’t know if it’s in that package but it was thé'
original thatnhe attempted-tq use, it’s _an
outside wall at 89 and it has a red K mark on
that'particular wéil. When you look at the Scene
photographs.taken on the twenty-eighth that.red K

is not on that wéli.
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THE COURT: I didn’£ see any red K.

MR. TOCHKA: It was in the original
packet, I believe.

THE COURT: You mean this?

.MR. TOCHKA: Yes, the scene photographs
on thé twenty-eighth. Wwhere that K came from on
the thirty-first, that picture is taken with a K
in it, it’s not original scene photographs. It
was not there iﬁ the photograph of the wadl. The
photograph shows a blank wall.

THE COURT: Did somebody testify to
that?

MR. TOCHKA: I’'m just telling the
Court. So then for the defense to aréué now that
they want to be able to argﬁe that the police
missed it, the other things onrthe door,.it would
be complete and total speculation and I can tell
ﬁhis Court, and the defense has the scene
photographs, that that K was not at the scene at
that time andvso now they Want to argue, well,
the droplets on the door are blood and there is
no evidence it’s really blood}and they want to
argue that it was there ét the time and allow the

jurors to speculate. So it7s not relevant and
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I’d ask the Court to deny the motion.

THE COURT: I’m going to give further
consideration to this overnight asbwell.
Alright. Any other exhibits or can we moveIOn to
the oharge?'

MR. DOOLIN: I have no morérexhibits.

THE COURT: We need to have defense
counsel rene& their motions for reguired finding
of not guilty.

MR. DQOLIN: I filed one. I would
respectfully renew it, waive argumént and
reiterate the arguments that bothtMr; Flahertf
and I made.

MR. FLAHERTY: I renew on behalf of Mr.
Anderson as to the remaining indictments, waive
argument.

THE CQURT: Thank you. Okay. Now,
can the defendants go upstairs? |

MR. FLAHERTY: I have no objection to
the defendanto not being present.

(Whereupon, the defendants were
escorted from the courtroom.)

THE COURT: Okay.‘ The first part of

this are general principles eXcept for the
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section that has to do with sources of evidence.
I invite your attention to all bf it but in
partiéular the plea agréement.

I have a consciousness of guilt request
from Mr. Robinson. I will be giving that
request.

MR. DOOLiN: .Yes, Your .Honor.

THE COURT: -Instruction, I’'m sorry.

MR. FLAHERTY: Your. Honor, I know this

is a draft but Desmond Chatman,_thaf’s somebody

else?

THE COURT: That’s somebody else.
Where are you, sir?

MR. DOOLIN: I think it’s page three,
Your Honor.

THE COURT: At any rate you will have a

chance to review it tonight and I do invite your

close attention to it because I want to make sufe

that it’s in good shape by tomorrow morning. At
any rate, with respept to the plea égreement, I
would just invite your attention to that because
that is on pages thirteen and fourteen. _Any
comments about that?

NSel

MR. TOCHKA: The Commonwealth is
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éontent with it, Your Honor.

THE COURT: Pardon?

MR. TOCHKA: The Commonwealth is
content with it.

MR; FLAHERTY: In my motion to redact
the truthfulness portion included from, I think
it’s the Royal case, Judge Friendly’s instr@ction
abouﬁ something to the effect of —-—- that talks
about perjury ind;ctmen£s'against cooperaéing
witnesses, I would Jjust suggest the language,
especially in view of this Court’s ruling to
allow that portion_of.the plea agreement in, I’'d
Just suggest it -to Epe Court, but otherwise the
defendant, Tanzerius Anderson, is content.

THE COURT: I have no personal
knowledge of how many perjury indictmeﬁts are
broughﬁ. |

MR. FLAHERTY: Have you ever seen one,
Your Honor?

THE COURT: Yes.

MR, FLAHERTY: 1In this court?

_ THE COURT: Yes. Not many, but I have.

Alright. All theories of first degree murder,

and I know that the defendants are preserving
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their motion for required finding of not guilty
to extreme atrocity and cruelty.

MR. FLAHERTY: That's correct, Your

.Honor, and also the‘defendant, both defendants

object to the third prong, malice and frame of
mind langﬁage.

THE COURT: Yes. ULet’s go off the
record for a minute.

(Whereupon; a discussion occurred off
the record.)

THE COURT: Mr. Tochka, do you have any
thoughts on that?

MR. TOCHKA: No, Your Honor. Whether
the Court decides to excise it, I’11 leave it to
the Court.

THE COURT: I don’t think it really

fits this case so I may just excise the third

prong. Alright. We have to'givé second degree
murder, obviousl&, and armed robbergmis a felony
punishable wiEhAa maximum of life; Where does
that leave us with Second degreé‘felbny murder?
MR. TOCHKA: I don’t believe it leads

us to second degree felony murder.

THE COURT: -Again let’s go off the
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(Whereupon, a discussion occurred off

the record.)

THE COURT: Let’s go back on the

record. Nobody is requesting it at any rate?

MR. FLAHERTY: I think it’s requested,
Your Honor, unarmed robbery, alogg the lines of
second degrée felony murder.

-THE COURT: What's tﬁe basis in the
evidence for giving that charge?

MR. FLAHERTY: The lack of any evidence
of a Weapon being used other than the injury to
Mr. fazbek, the lack of any evidence of an.armed
robbery. Obviously he was shot, but there is no
suggestion that there was a weapon used in the
forceful taking of prbperty from Mr. Yazbek.r

MR. DOOLIN: I concur with that. I
suggest,.too, it could be‘two'distinct acts.

THE COURT: Mr. Tochka?

MR.'TOCHKA: There is no evidence that
it is two distinct acts.. I suggest thére's only
evidence of one thing, that’s an armed robbéry
and during the course of that he wés shot.‘

THE COURT: I don’t see any evidence
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warranting the giving of an unarmed robbery'

‘charge here, nor, for that matter, do I think the

evidence warrants a giving of voluntary
manslaughter or in?oluﬁtary manslaughter.

MR. FLAHERTY: Just as to the voluntary
manslaughter, Your Honor, I think the record is
before this jury through Ms. Tate that the two
defendants apparently struggled with Mf. Yazbek
and I would suggest, I think there is some case
law that says'that if any vieﬁ of the evidence
would allow the Court to finé an involuntary
manslaughter took place, then the Court must
instruct as to manslaughter and I would suggest
that under the thebry of sudden combat, Mr.
Yazbek and the defendants were engaged in -a
struggle and during that struggle a firearm was

used resulting in the death of Mr. Yazbek, and

.that would constitute facts and evidence before

this Court and the record from Ms. Tate seems to
indicate that'that may support or does support an

instruction for manslaughter under voluntary

- manslaughter, but I would agree that involuntary

manslaughter, reckless conduct, the evidence as

it exists right now may not support that, but for

249




LASER BOND FORM A @ PENGAD ¢ 1-800-631-6989 » www.pengad.com

10
11

12
13
14
15
16
17
18
19
20
21
22
23

24

voluntary I would suggest that it does, my view

" of the evidence does suggest it supports that

instruction.

MR. DOOLIN: I would agree with Mr.
Flaherty as to voluntary manslaughter.

MR. TOCHKA: Your Honor, there is no
evidence, no evidence in this case so far of a
sudden combat, that Mr. Yazbek is involved in a
suddee combate_ The only evidence ie there was a
robbery and in the course of the robbery he was
shot and killed.

THE COURT: I won’t be giving voluntary
manslaughter.or any lesser offenses to armed
robbery. Now, you hed wanted and requested, MT .
Doolin,.an identification charge?

MR. DOOLIN: Well, I wrote these
instructions before the motions in limine were
heard. I would suggest to the Court that in
almost any case where someone is being identified
from the witness stand, as were the defendants,
requires some sort of identification. I

understand the Court’s concern where the motion

in limine was heard and was allowed by the Court

concerning the photographic arrays, but I would
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suggest to the Court that some type of an
identification instruction be given.

THE COURT: Why?

MR. DOOLIN: Well, I would suggest that
it’s —- under Eddie Gauthier’s testimdny, that
it’s dark outside, that —-—

THE COURT; He didn’t testify these two
defendants were running out of the hallway.

MR. ﬁQOLIN: I'm.sorry?

THE COURT: He doesn’t ideﬁtify your
client as running out of the hallway.

MR. DOOLIN: He identifies my client
along with, I would suggest, Mr. Anderson running
out of the hallway, he puts them both running
out. It’s Joleena_Tate ——

THE COﬁRT: Is that right?

MR. TOCHKA: Yes, he identified both of
them as running out of the hall.

THE COURT: Both of them?

MR..DOOLIN; And tﬁat’s what I would
leave to the Court tﬁat in any case like this
where identity is an iésue, I think that the
defendant is entitled to it.

vt Fa

THE COURT: What‘do you. say, Mr.
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Tochka?

MR. TOCHKA: "Your Honor, I would defer
to the'Court.on that,-although I would strongly
suggest that both counsel argued strongly ﬁhat
this is not an identification case before this
jury. They have had ail the facts of this case
beforehand. .1I suggestvnone of the facts have
chagged from what they had in terms of discovery
as to what came-out at trial ;nd both of them
were saying this is not an identification case.

I don’t believe it is. It’s pretty clear from
their arguments anq as they have even questioned
the witnesses, it’s all a question of whether or
not Joleena Tate is ljing as well as Eddie
Gauthier.

THE COURT: I need to think about that
as well. Did you have any other questions? You
can certainly raise them with me tomorrow after
you read this.

From the point of giving the jurors the
substantive instructions, because this is a very
long charge with all the.theories of first degree
murder aﬁd a lot of cher.principles of law that

have to be explained} I think it’s important they
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have a copy. . We cannot give them a transcript
immediately after I'chargé and so I prepared this
in advance and I will instruct them that it is.
what I say and not what I give them. I’m not
going to even tell them I’'m giving them anything
unﬁil affer I’m‘done, that is what controls, but
it is important to have, I think, the necessary
instructions in writing to give them.

Anything else? Any other questions you
want answered about the charge or your closings
before we gd?

‘MR. DOOLIN: I just have a questiqn
abdut the closing. Réspectfully, I noticed in
my openingvthat the Courﬁ, as is your right,
interrupted what I was saying and I think it had

to do with reasonable doubt, and just so I'm

' clear tHhat.when I close to the jury, I want to be

on firm ground with the Court, was it the
phrasing that I was using or was itﬂ£he fact that

I mentioned it in my opening? Just so I can have

‘some guidance.

THE COURT: I don’t know. I don’t

remember.

MR. DOOLIN: That’s fine. Okay. It

493
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was a long time ago.

THE COURT: Usually I don’t allow

references of any detail about the law in

~openings. That’s not what openings are for. I

think all of ydu are familiar with the parameters
of closing argqments and I’'m going to be very
vigilant with eéch of you about those parameters.
They include that you may only argue the

evidence, -the direct evidence and inferential

evidence, that you may not appeal to the jury’s

sympathies or emotionsg, that you may not make
allusions to matters not presented through
witnesses or through the exhibits, that anything

that has been contained in a question to a

~ witness which has not been otherwise admitted

into evidence through testimony or exhibits
cannot be referenced, and that generally the
argument should be —— if there is any issue about
the law that you wish to include in your
arguments, 14 like to know thaf before@and. I
mean, you know now I have given this to you
pretty much what I'm going to say. If you intend
in any wéy fo get into any detail about the.law,

I'd like to know that in advance.
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MR. DOOLIN: No. I just will mention
the presumption of innocence, the burden of
proof, énd proof beyond a reasonable doubt, and
then argue from that aﬁd say that-ﬁhat yoﬁ say is
the law, and that;s how I’ve always done dlosings
including ones I’ve done in front of you.

THE COURT: Any other qﬁestions?

MR. TOCHRA: Your Honqr, I just-haQe
two matters. One is the folio that has been
marked as an exhibit at this point in time.
Originaliy that folio wés in£roduced as an
exhibit. At that point the Court had not heard
from Joleena Tate and said that the information
contained in that folio, Tanzerius Anderson, the
address, the motor vehicle fegistration and the
like, that I could not mention at that point as
being connected —-- as béing»written by Tanzerius
Anderson.

Based upon Mr. Duane having Jjust said
that the signéture,is the signaturevof Tanzefius
Anderson after you made that particular ruling,
thén I have now had Joleena Tate testify that she
was with Tanzerius‘Anderséh, that he went inside,

he made a comment about how he had placed'his
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name on that particulér document, at this point‘i
just want to make clear‘in terms of the record
that I éan referencé that information on this,
Tanzerius Anderson with the address, the license
number on that document by Ténzerius-Anderson,
based on the evidence that the jury has from
Joléena Tate, him going in there.

THE COURT: Well, sir, Joleena Tate
didn’t see him do that, she was in the car.

MR. TOCHKA: In addition.to the
evidence that this jury has heardvfrom the
manager in the hotel in terms of the information,
how that’s placed on there, that the information
is not by the clerk, it’s placed on by the
individual themselves.

THE COURT: I think yoﬁ can argue
inferentially from the evidence that's before the
jury.

MR. TOCHKA: And the second thing I
would ask the.Court, and we spoke about it at
siae bar earlier, since Heéther Coady 1is not
available to the Commonwealth, I’d ask for some
type of instruction to the jurors.

THE COURT: What kind of instruction?
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MR. TOCHKA: I would ask for an
instruction, however the Court wishes to phrase
it, explaining to the jurors that she is not
available, that they are not allowed to speéulate
as to why she is or is not available in
connection with this case.

MR. DOOLIN: Judge, I'm going to ask
the Court not to make any reference at all‘to Ms.
Coady. |

MR. FLAHERTY: I join in éhat, Your
Honor..

vTHE COURT: I’1l1 think about that as
well. Anything else? |

MR. DOOLIN: No, Your Honor.

. THE COURT: How long will your closings
be, do you know?

MR. DOOLIN: I would think I would be
forty—-five minutés.

MR. FLAHERTY: I don’t know that I have
ever gone moré than‘thirty—five minutes, Your
Honor.

THE COURT: Alright.

(Whereupon, the prOceedings were

or-fa

.adjourned at 4:30 o’clock p.m.)
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