* LASER BOND'FORM A @ PENGAD » 1-800-631-6989 « www.pengad.c_am'

COMMONWEALTH‘OF MASSACHUSETTS
SUFFOLK, ss. ' SUPERIOR COURT DEPARTMENT
 OF THE TRIAL COURT
SUCR 2000-10975

X % Kk X% k X Kk Kk Kk % *k *x k Kk % Kk % *k *x *k *x k: ok * * * * %

COMMONWEALTH OF MASSACHUSETTS

—VSsS— _— JURY TRIAL-
’ ‘ - DAY EIGHT
JASON ROBINSON

**************:**.**.*4*********

TRANSCRIPT OF PROCEEDINGS

BEFORE: 'ROUSE, J -

APPEARANCES :
ROBERT TOCHKA, Esquire, Assistant
District Attorney, for the Commonwealth
MICHAEL DOOLIN, Esquire, for Defendant Robinson

TIMOTHY FLAHERTY, Esquire, for Defendant Anderson

March 28, 2002
Boston, Massachusetts

Mary M. Wrighton
Official Court Reporter




. LASERBOND FORMA @ :PENGAD e 1-800-631-6989 » www.pengad.com .

10

111

12

13

14

- 15

16|

17

18

19]

20
21

22

. 23

24 

I NDEX

Closing argument by Mr. Doolin
Closing argument by Mr. Flaherty

Closing argument by Mr. Tochka

*x k*k *x k%

. Jury instructions




- LASEH BOND FORM A:- Q9 © PENGAD ¢ 1;800-631:6989 « www.psngad.com

104

11
12
13

14

15

16

171
18]
i19‘
Zd
Zi
22
23|

24]

(Whéréupon; the'préceedings;were
reconvened at 9:25”Q'ClOCk a.m., without the
jury.) -

THE COURT: Okay. We have -a few
matters, I.think, to clear up before thé jurors
come out. First, the photographs, because I

don’t find that they meet the requisite

iequifements for admission, they will continue to

be marked for identification. 4With.respect to
the plea agreement, further redaction will be
made. The entire paragraph numbered four will be
deleted. WwWith respecﬁ to the request by
defendant Robinson for an identification
instruction, that will be given.

I think-that was all. Have I

‘overlgoked anything?

MR. TOCHKA: Yes, Your anor, regarding
Heather Coady, the unavailability of Heather
Coady. Did you refer to that?

THE éOURT:: No, but I’'m going to put

that in the charge but not specifically by name.

"I did include —— there wére changes to the charge

last night but at any rate I have included two

references. One has to do with the indictments
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which are»nO'loﬁger before-the jury? ‘Tﬁey are
not to speculate about why they will.not be asked
to consider the verdicts with respect to theﬁ,
and the second has to do with witnesses,whose
names were read to them to them by me in the
course of impanelment as well as any witnesses
referenced by an attcpney‘in the opening, that
the jurors are not to.speculate iﬁ any way about

why those witnesses did not appear nor tQ

- consider it in any way in rendering their

Verdict; 'IS thére something else that you
wanted?

MR. TOCHKA: Just a queétion in terms
of the plea agreement! Is the Court deleting any
reference to anf recourse the Commonwealth hés?

THE COURT: Yes, I am. After re-—

reading Champa, I concluded that it should go

out.

MR..TOCHKA: So there i1s no way that
ﬁhis jury would havé the information,-should it
be determined.she was not truthful, she cQula be -
prosecuted? This jury won’t have that
informatién? . |

THE COURT: I think to the extent that
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'is an argument which may possibly be made in the

absence of this agreement, depending on how it is
worded, I don’t think‘you're.precluded from it
necessarily. In other words, the government
always has fhe option‘of prosecuting when they
have reason_to'believe or probable cause to
believe that a crime has been' committed, but.I_
think that to leave that‘in is to suggest ?hat,
again,_that the government has leverage here
which would prompt the witness to give truthfﬁl
testimony and I fhink it really goes to the heart
of the Court’s instruction in Champa. |

MR. fOCHKA: I would suggest to the
Court, the line. in Chémpa that refers to tHe fact
that the ——‘tbat'the plea agreementvsuggests that
the witness has no mo£ivationjto do anfthing
other than to tell‘tbe truth, that by the Court -
deleting the reference:thatVthe Commonwealth then
can pursue a prosecution against the witness
should she not:be telling the truth, it goes
counter to what Champa actually does say.

THE COURT: We may disagree on that,
Mr. Tochka, ana fbur exception will be noted.

That is the ruling. As I suggested to you, I’'m
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nbt sure that you are pteélﬁded necessarily from
argument with,fespeqt to matters rélated to)that.
I dé think, howeVer; the language should come ouf
in the agreement.

Were tﬁere any other mattefs-which were
pending which required any ruling from yesterday?

MR. DOOLIN: No, Your Honor.

MR. FLAHERTY: None from Mr. Anderson,

“Your Honor.

THE COURTf Okay. Can I have an
estimate, just on scheduling now for the jurors,
how long the dgfendént’s arguments wili be?

MR. DOOLIN: I would assume thirty or
forty minutes, Your Honor.

MR. FLAHERT?: The same for Mr.
Anderson,

THE COURT: ,Thére was one further thing
I wanted to inqﬁiré of. I have includéd an alibi
instruction on the charge. Mr. Flaherty? Mr.
Doolin? |

MR. DOOLIN: That’s fine with me, Your
Honor.

MR. FLAHERTY: I don't have an

objection.
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THE CQURT: Okay. May I have tﬁé
jurors, please?

Y(Wheréupon, the jurors were escorted
into the courtroom at 9:32 o’clock a.m.,)

THE COURT: Ladies and gentiemen, I’d
like to welcome you back. As you now know, we
are at the stage where we listen to closing

afguménts and to my legal instruction. All the

- evidence has'concluded.' You’ve heard,from»ail__

the witnesses and all the exhibits have beén
introduced. We now move to the final phase of
the case which permits each attorney to address
you directly for the second time in the case and
in a moment,weiare going to move to the Ciosing
arguments.

Before we do that, howéVer, again I
just inquire nhether there_is any amdng you who
nas an complied with my instructions I’Ve.givén
you concerning your conduct about the case. That
includes not discussing.it, not revisiting any of
the sites we saw on the view, or not consulting
any outside source Qf whatevér kind. If you have
not so complied, would you raise a hand, please?

Thank you very much. ~The record should reflect
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no juréf has.

We are about to'listen to closing
argumeﬁts and that is, the attorneys, the lawyers
have to, as the name Suggests, argue the case to
you. In the course of these events, the
attorneys get to summarize the evidence, puli it
togetherv characterize it in certain wéys most
favorable to their  -clients. TheyAwill be
suggesting to yog.What you should make of the
evidenée, what conclusions and judgments they
hope you will draw.

It is very important that you listen
carefully, as'you ﬁave thrbughout the trial, to
the closing arguments but I want you to keep in
mind that what the. attorneys Say has been
presented as evidence or what they suggest you
should make 6f it, what judgménts you should make
about it, should be conéidered by .you only if
your recéllection, memory of that evidence
coincides with that of the description as well as
your collective judgment about those matters.

You are the only persons in the courtroom who get

‘to make those decisions, those decisions being

what the evidence was and how much weight to give
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té it. So if at:any time you do hear referenceé
in the argument - I'ﬁ sure fhey will not be
intentional — by céunsel to things either that
were not given to.you through‘the evidence
directly of inferentially or if your judgment
about those matters don't.coincide‘with that
that’s being urged upon you, then you should
disregard it because these are the critical
decisions you’re going to be asked to make after.
all of us have compléted our work.

You may, 1f you like, take notes in the
course of thé closing arguments. I‘would sgggest
that, if you élect to do that, you draw a
horizontal line across your pad of paper to
indicate_that what is above the line has come in
Ehrough the evidence, the witnesses and the
exhibits, ana what is below the iine has been
argued to you by counsel.

"The attorneys are given significant
time to make their arguments so we will most

likely take a break after the defendants have

‘made their arguments. Then we’ll return for the

Commonwealth’s argument and then most probably we

will be taking another break before you have to
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listen to me. Lunch will be brought in today.

" There will be no opportunity to go out so you

~will be here for whatever time it takes us to get

the case to you which I do expect will take us
into the afternoon.

Once again we thank you for your

-antigipated attention and cooperation in

connection with the case. gt this time we are
going to move to the'Closing arguments. The
order of -the arguments is that the defendants get
to go first, the Commonweélth second and last.
Each side only gets one opportunity to make an
argument, aﬁd we thank you again.

Mr. Flaherty? Mr. Doolin?

MR. DOOLIN: Good‘morning and thank

you. Thank you for your service as jurors. One

of the most compelling thingé, one of the most
imbortént things in our system, in.our'legal
system is what happened a céuple of months ago,
that the fourteen éf you, fourteen different
péople from fourteen different walks of life
received something in the mail, a letter'in the
mail from the jury commissionervtelling you to

report to Suffolk Superior Court for jury

10
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service.

There are .two very, very fundamental
important rights that we have as American
citizens. One of those is the right -to, vote and

the second is to sit on a jury, to listen to-

"evidence, to look at the evidence, to evaluate

evidence, and-to come to a conclusion based upon-
the law and the evidence pfeseptea to you, an
important_conclusion-in this case, the case of
the Commonwealth versus Jason Robinson. So on
behalf of Mr. Robinson and myself, thank you for
your services as jurors.

Now, the law in this case is given to
you by Judge Rouse, what she says to you 1is the
law. What the lawyers say ié argument. My
client is presumed to be inﬁocent. The
governmént bears the burdeﬁ of proof in this
céée, proof beydnd_é reasonable doubt, very
important legal-concépts that Judge Rouse will
;nStruct you on, as all of her instructions are
important.

But there is one thing that the
fourteen:of you, the fourteen people who received

that card in the mail telling them to report to

11
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Suffolk Superior Couft‘for jury service have in
common . You comé frém different walks of 1life,
different areas of Suffolk County, but you have
something‘iﬁ common, don’t you? You have
something Ehat is probébly best referred to .and
was‘initially referred to ih my experience by
Judge Irwin, former Chief Juétice_Irwin, who
called it a commonéiity of experience. It is
sometimes called common sense, but commonality of
experience, the things that bind us as human
beings, our reason, our judgment, our logic, our
experience as adults, people who are called to
sit and listen to evidence on a case, to evaluate

it, without sympathy, without partiality, and

.evaluate the evidence that is given to you by way

of'evidence, that’s all you’ll have'back in the

jury room with you, and evidence that you’ve

‘heard, testimony of. witnesses who have testified

in the case.

Use youf‘commona;ity of experience to
jgdge this case. You are the judges of the facts
of the case, what to believe and what not to
believe; what sounds probable to you, what sounds

improbable. You take that commonality of

12
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experience that the twelve aélibefating jurors
will have, you take all of the évidence aﬁd apply
the‘law that Judge Rouse gives tb you, and you
come to a conclusion on this case, taking  into
consideration proof beyond a reasonable doubt.

When you go back to deliberate, there
is one thing to focus on. Did the government
pfove'to you beyond a reasonable doubt that Jason
Robinson and Tanzerius‘Andersbn robbéd and killed
Iman Yazbek on March 27 and 28 of 20002 I ask-
you not to be éwayed by sympathy. There is a
photo that’s in evideﬁce of Mr. Yazbek. He was a
human being, did not deserve to die, but I'm
going to ask yoﬁ, the twel&e of you, to focus, to
focus in your deliberations on the issue that.is
before you. Who is responsible for this? Has it
been proven to you by the governmént who is

responsible for this? Not to use sympathy but to

~use your judgment, .your logic, your reason to

make inferences based upon the evidence, to use

'deductive'reasoning, to go through the evidence

as to what happened that night and what has been
presented to you over the last two weeks.

Now, you’ve had a chance tb go to the

13
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scene. You'’ve had a chance to éee ﬁumerous
photographs of the areé,‘of the Fanueil
development. You have in front of you here
Exhibit 1, the aerial photo of the development
and that afea. On March 27 and March 28, fhe

early morning, you’ve heard some testimony about

what allegedly happened that night. - There are

scores of apartments in that area. Using your

‘deductive reasoning, you can infer that there are

hundreds of people who live in that area.

And what you have in front of you 1is
the testimony of two people, Joleena Tate and
Eddie Gauthier. What you have to ask yourselves
as jurors, as triers of the facts in this case,
is what has motivated them to come into this
courtroom and- to give.thé testimony»that they
have given. What kind of motivétion>do they
have? What lies behind their testianY? You’ve
had a chancé to listeh to‘that testimony over the
course of the last.several'weeks.

You have had a chance to listen to the
testimony of other witnesses who have come in
front of you. There was a youﬁg man, a géod‘

witness, Oscar Vega, who came in here. He got up

14.
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on the witness stand and he told you about what

he was doing that night. You had a chance to

judge the way that Oscar Vega testified, to use
your commonality of experiéhce to judge Oscar
Vega, wheﬁher his testimony made sense to you,
whether Oscar Vega was someone who you would
believe.

He has no motivation. He has nothing
t§ do with this case ‘except as a pure witness.
He was theré. He’s seated in his home. He'’s
talking to his'girlfriend on his phone, something
that a person around his age would be doing at
eleven o’clock at night. He’s doing his homework
on a Computer. The.testimony that you heard from
Oscar Vega, when you evaluéte it, does it sound
logical to you? Of course, iﬁ dbes. He ddesn’t.
have any motivatidn to fabricate. He.doesn’t
have any reason to teil you a étory that’s not
trﬁe.

Oscar Vega says, I heard some sort of a
whistle that night.'lI heard some sort of a
noise. . I looked.out’the window, I saw Heather,
Heather Coady. He told this to the police when

they came to see him that first morning on March

15
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28,-I saw Heather Coady outside. I looked over,

T live near the area wﬁere that dumpster 1is,
where that fence is. It’s dark in that area, my
car is parkea over in the lot so I’'m concerned
about peoplé going back and forth. That makes
sense, doésn’t it? A young man who bwns a car
and he’s concerned abéut-the éar. He teils you

that he seeS Heather Coady, tells you he sees

‘another person with her.

At no time does he see Gauthier in that
area and I want you to think about that. Now,
granted there’s a tree there and he can’t see
over at that picnic table area and that'’s a point
that I want you to consider along with everything
else that Vega says because that’s iméortant to
you; but he éan,see éart df'that play area. He
never sees Jason Robinson out there that night.

Wheﬁ the police go to see Véga the next morning,

'what does he tell them? I saw Heather Coady and

apother young woman.

So the police go to see Coady; Well,
Coady leads them té Mr. Gauthier. Mr. Gauthier,
Who has come into this court and who has

testified in front of you. Now, take a look at

16
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what Mr. Gauthier has told thé police over the
last several years. On March 28 of 2000 Gauthier
said to the police, I have an alibi as to where I
was that night. I was with Heather Coady. Now,
Gauthiéi séys that he has absolutely nothing to

do with whatever happéned that night. He needs a

- phony alibi? What do you think about that? Does

that éatisfy you, satisfy your judgment? Why

does -a person who ‘is a witness in a case, who has

nothing to do Qith the case; need a phony alibi?
That’s completely ridiculous. It doesn’t satisfy
yvour judgment, does it? It doesn’t sound right.

Now, Gauthief, under his presenf theory
of the case that he testified to on the stand,
when confronted with this, what he said on March
28, yes, that’s a lie. ‘Firét thiﬁg that Gauthier
does is, he lies. Gauthier then has a
.convérsatign with the police oﬁ the thirtieth.
In that conversation he denies sométhing, What'he
says in ﬁis present testimony, that he went'and
he saw Yézbek(s body .-

So Gauthier, when confronted with that
in court again, for a second time, when talking

to the police; when talking to authorities in the

17
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case, admits under questioning that he lied a
second time on Maréh 30 to‘the police when
questioned about what happened that night. On
April 7, when they talked to him again, Gauthier
again in ﬁis taped statementvsays that he 1lied
about going to see that body. He never went up
thére/ did hg? - That’s what his testimony stood
for at the time. That’s what his statement stood
for at the time. Completely different than what
he has said here.

Gauthier, oﬁ three occasions, the
twenty—eighth, the'thirtieth, April 7, says that
he did not teii the truth. How do you judge
that? Does that sound probable to you? Does
that sound real? Someone who lies to the policé

on three different occasions, three distinct

‘'separate occasions about various important parts

of the case doesn’t‘teil the truth?

Joleena Tate, what’s her motivation to
'testify? Go back to Joleena Tate’s testimony on
the stand. How do you judge somebody? How do-
you judge their demeanor? How do you determine
whether this is sOmeQné Who you are going to.

believe or not believe? She is portrayed to you .

18
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in the Cqmmonwealth’é opening as someone whoAis
manipulated by Mr. Anderson, manipulated by
Anderson, and ‘you had a chance td listen to what
she said when she got up on the stand, and ﬁot SO
much what éhe said.but how she said it. Did she
come across to you as some sort of a shrinking
violet? Di@ she come across as some peréon who
could.bé taken édvantage of? She came across as
intelligent. She came across as calculating,
bold in her demeanor and in her speech.

Think about how she testified. And
élsé think about, if you will, different parts of
hervtestimony. Think about what Joleena Tate
sais that she did in going ﬁp to New Hampshire to

her father, to her father. She goes up to her

father’s house. Her testimony is that she breaks
into her father’s house. She steals from her
father. She has absolutely no, no second

-thoughts about going in and taking from a person

in a deceitful way, someone who has been nice to
her, someone who has caréd for her, someone who
has loved her her entire life.

Think about her activity that she says

that she did with Mr. Yazbek, Mr. Yazbek who

19
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~befriended her, Yazbek who was nice to her,

fazbek who paid for vafious phings when they went
out. Cold, calculating, manipulative. I want to
go out tonight, I want to see vyou, Wﬁy don’t we
go out somewhere? Yes. They went to Wadi’s, she
manipulated him. She went to Wadi’s with him.
She played up to him. She sweet_talked him. She

brought him»back to a place of her choosing, a

dark alley, Mr. Yazbek who had been nice to her,

who had befriended her,vconned, manipulated,
robbed, and ended up being dead. She manipulates
the father. She steals from the father. She
manipulates Yazbek.

Think about what happened on April 29
when she was arrested by the police in the Combat
Zone. What’s your name, the.poliee ask her? My

name’s Amy Harr. The arresting officer, the

booking officer aeked her, what’s your aame. My

name’s ﬂhylHarr. What’s your father’s name? She
g;ves Harr’s father’s name. What’s your mother’s
name? She gives Harr’s mother’s name. The bail
bondsman says, what’s your name? . Amy Harr. She
signs the name, Amy Harr, on-the bail.slip. Amy

Harr who she grew up with, Amy Harr who was her
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friend. 'Manipﬁlation, cohtrivance, deceit. The
fathér, Mr. Yazbek} and Amy'Harr. Oh, that’s nof
a big thing, she tries to tell us. I didn’t want
to get Amy in trouble, é'young woman, Amy Harr,
being‘linkea to a prostifution arrest. Think

about the deceit in that. Think about the

“manipulation there.

Think about how she was, what she
testified to, and this deal that she has cut with
the government. She’s not éharged with the
serious crimes in this case. She’s charged as
accessory before the fact of robbery. The
government is going to reéommend eight to ten.
That’s the agreement. Her lawyer can recommend
probation. 'Manipulation, deceit, you determine
that. Wheﬁ you think about her testimony} go
back through those three scenarios, the oné with
Yazbek, the oné with the father, the one with Amy
Harr. When you dete:mine, when you use your |

judgment, when-you use your commonality of

"experience to determine whether or not you

believe her, is this the sort of person who you
believe?

Now, there is one thing that Gauthier

21




18

- LASERBOND FORMA @ . PENGAD + 1.800-631-6989 « www.pangad.com

10

11

12

13

14

151

16

17

19

20]

21]

23

24\

221

and Ms. Tate have in common and .that’s their

decéit in this case, but there’s oné thing,that
they'do not have in ¢pmmon, something Qery
important that they do not have in common and
that’s a éoherenf stofy of what happened because
if you take the testimony of Tate and the
testimony of Mr. Gauthie: andvyou match it up,

there are huge gaping discrepancies between the

two of them, important discrepancies in this

scenario of what happened that night, and I want
you to think about that as you evaluate their

testimony.

Think about what they said. Match Tate
versus Gauthier on what happened at tﬁe apartment
that day, at Gauthief’s apartment during that
early evening or whate?er_part of the dayAthere

was before any of this activity took place. Who

‘was at the apartment, they wére'asked. Well,

Gauthier says Jeffrey Fitzgerald, his friend who

lives upstairs, his close friend, he was not

there, wasn’t there at all. wWwhat did Tate
testify to on that? Jeffrey Fitzgerald was
there, he was in and out, he was around, came

into the apartment, left the apartment. He was

22
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around. Important aiscfepanéy based upon who was
there. |

Think about the testimony of what they
say, what Tate says and what Gauthier says about
who left thé'apartment when. Tate went to Dunboy
Street to make that phone call. What did
Gauthier,say? "Jason Robinson stayed at the
apartment with us. He didn’t leave. He stayed
there. 1Isn’t that what he Said? He never went
out. Anderson and Tate go out together. Go
through Tate’s testimony. What does Tate say on
that point? Jason Robinsoh came with us. He got
in the car with us. We went to bunboy Street,
the three of us, I went in to make a phoﬁe call,

I came back out, I talked to Tanzerius and Jason

in the car. Completely different version of

events than Gauthier.

One of the~things about determining
whether somebody is telling the truth and whether
they’re lying in your own»commonaiity of
ekperience, it;s whether the stpry seems
coherent, whether it matches up with the facts.
Think about'the testimony of what happens later,

the time that Tate supposedly put in that number,
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eleven thirty, eleven_forty—five. " One of then

" says eleven thirty,-the other one says eleven

forty-five. Think about that.

Think about the testimony of'Gauthier
who said that as he’s éeated at the bench area
smoking a blunt, his fourth or fifth of the day
or wﬁatever it was, remember these blunts are
pretty potent; and there’s a couple of joints in-
eéch one and it's_wrapped iﬁ such a way so as to"
make it more potent. He says that he is seated
out there at the picnic table area and he looks
over to the side, he looks over to that fenced
area where those dumpsters are, and he says he
sees Jason Robiﬁson. Now, think about that
testimony and compafe it to the way that Vega
described it, Vega) who is very sensitive-to'
noise out -there, Vega who says he doesn’t hear
any rafﬁliﬁg o&ef.theré as described by Gauthier.

Think about Laureano’s testimony, very
dark in that area when he came to the scene four
or five hours later. And compare the testimony
of Gauthier who says that Robinson is over there,
but then never sees Anderson, to the téstimony of

Tate who says that they both emerge from back in
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thaf area and come up and start this:activity.
Completely different once égain, completely
coﬁtradiétory. Not only contradictory one to the
other but contradictory as to the other,evidénce

in the case about what/Vega heard, about what

Laureano says about the wéy that that area was

that night.

Think about what she said'as the people
supposedly leave 89.- Think about theAtestimony
of Gauthier who says, quoté, unquote, I believe
they both_comé out together, both Robinson and
Anderson leave 89 together. Completely
different, is it not, from What was said by Tate?
Tate says that it’s Robinson who she sees up at
the Fanuéil side coming in the parking lot up on
the streef, up ét the top, and yet she also says
that Anderson comes upAbehind her while‘she’s in
the play areé. Tatévsays to you, Anderson walks
up and goes into the caf and that Robinson comes
from another direction. Completely different
from Whaf Gauthier said.

Think aboﬁt this othef important point.
Tate says-that'she never sees Gauthier in the

play .area that night, doesn’t see him when she
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comes over tb megt Heather, doeén’t see him in
that picnic table area, doesn’t see him as she
walks across Ehe play area to go up those stairs
to get to the car, doesn’t see him at all. Does-
that make.sense to you?

Think about the testimony that they
bqth give about whatbhappened at the Culgini
house after the incideht happéned. Well, where
does the conversation with Heather take place?
According to Gauthier it happens in the living
room, that Tate and Coady have the conversation
in the living room. According to Taté it happens
in the bathroom, it’s Jjust the two of thém.

Think about the testimony in the next
several days about this meeting. Was there'a
meeting with Jéffrey Fitzgerald? Was there a
meeting at Fitzgerald’s house? Gauthier says
that at Fifzgerald's house he sees Joleena Tate.

Tate has absolutely no memory of it. Again we

have various people who seem to be forgetting

seeing Mr. Fitzgerald in all of this activity.
Gauthier, who says that he wasn’t around at all
on the twenty-seventh, and Tate who has

absolutely no memory of any sort of a meeting in
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thé déys after this‘that Fitzgerald is present,
and not only is he present at but it’s at his
housé. Why.are they covering up for Fitzgerald,
Géuthiefis good friend, iives right up ,there on
757 AWhen.you ésseés'the credibility of those two

individuals, look at all of those factors. Use

~ your common sense and judgment.

Think about tpe testimony of some of
the other witnésses-and how that ®sounded to you.
The testimony of someone like Vega, the testimony
of Mr., Laureano who is separated from his wife
and goes over that morning at qﬁarter of four to
ﬁind the kids. Pretty good witness, isn’t it?

Is that someone you believe? Laureano, he
déesn't have any point of view except the truth.
He.doésn't héve any reason (to manipulate you, to

lie to you, to tell a falsehood. Laureano is a

‘nice guy, isn’t he? Comes in there, he speaks

well, regular guy, speaks from the heart. He

testifies about what he saw. He says that at

some point between three thirty and four thirty,
he’s not really sure, but that he cdmes over  to
the house and sees Mr. Yazbek’s body out in back

of 89. He does what a good citizen does. He
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callé'the.police. He‘calls them to the scene.
And then you heard the testimony, over
the course of the next several hours of what
happens in this investigation. Oné of the things
I'm going £o ask you to consider when you look at
all of the evidence in this case as adults, as
pebple who live now iﬁ the twenty-first Century,
with all of the technology that Qe have avai%able‘
to us, with all of the-sciencé that we have
available to us, With fihgerprinting techniques,
with DNA techniques, with this type of science
available to us, go back through the police
investigation as to what Was done that morniﬁg.
You’ve heard testimony that when the

police arrived at the scene that it’s not

raining; It begins to rain as the morning goes
by. You have a scene that is set up. You have
eviaence that’s out there. Showing you'Exhibit

9, you’ve got keys, ?ou’ve got a.glaSs lens
ﬁhat's up on the stoop, yoﬁ've got a car.
Showing you Exhibit No. 2, newspaper. Crime
scene, and as‘it's set up, as it begins to rain
that morning, using your common sense as laymen

in the case, as triers of fact, doesn’t it make
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sense to.you that ﬁhe'police in some way would
try.to tarp bver-thaf area, to put up some sort
of covering to preserve the evidence?.

Think about what Ms. Stevens, the
criminolinSt, saia about preéérvation of
evidence, about how the elements affect it, that
it’s an iméortantyfactor and it’s something that
wasn’t done. It’s something that’s aVailable‘tQ
the police, It’s common sense ‘that they have
access to these typeé of things that you could
put.up in that area thét woﬁld keep elements and
rain away. They.stick up crime scene tape to
keep people out of the crime scene but what about
the rain? Nothing done at all to preserve the
evidence.

And think about what was done with £he
evidence in the case. You’ve got fingerprint
expefts at the pdlice department. You’ve got

criminologists. You’ve got access to DNA.

You’ve got all of these things. Think about what
Ms. Wong, Detective Wong fingerprinted in this

- case. She has —-— the car comes into their

possession on March 28. She does the door, the

driver’s door, and she does the passenger door.
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Look'at where the frént of.thisicar is-and‘ﬁow
far it is or how close‘it is really to Mr .
Yazbek’s body.

As human beings, as triers of the facts
in this caée, do you thinkAit reasonablé, do you -

think it probable that someone, a police officer,

“an expert in the case, would fingerprint this

area to see who touched the car that night, to
fingerprint the inside of that car, the dashboard

area, the driver’s steering wheel, the inside

_doors, the back of the car? ‘None of that was

done; Proof beyond a reasonable doubt?

If the government bears the burden of
proving tb you who did this, not fingerprinted.
wong Was working that day, Detective Wong is at
Schroeder Plaza. They don’t even call her out to
the scene. You’ve got a’door there. How many
feet away? A few feet. You have th walls.

You’ve got an inside hallway. None of that ever

- fingerprinted. Who touched the wall? Do you

think that’s important? They see blood inside.
They see blood outside. How does it happen? How
does the body. end up out here? How ddes Mr.

Yazbek end up outside in this position when

30




- LASER BOND-FORMA @ PENGAD e 1-800-631-6988 » www.pengad.com

10

11

12

13

14

15

16|

17

18
19
20

21}

23]

24]

22

theré’s blood inside that hallway? Has that been

explained to you with all of these experts who

have testified in front of you?'

What’s the source of the blood inside?
What’s the source of the blood outside? The keys
were never fingerprinted. The lens was never

fingerprinted. The batteries were never

fingefprinted. Think about the blood in the

case. The criminologist cbmes in and says, we
had some blood, a blood samplé from the M.E. apd
the blood sample was that Mr. Yazbek is in group
B, he has type B blood. Now, they don’t even
group the blood that’s on the step. They don’t
even g:oup‘the blood that’s inside to match it
up. How easy would that be? But they don’t even
do it. They don’t even group the‘blood that’s on
his clothes to see Whether that’s his blood.
Well, tﬁe goverhmeht will say, of
course, iﬁ's his blood, has to be his blood.
Wé’ve got an exit wound, entrance wound, exit

wound, something goes in, something comes out.

Exit wound, something comes out of Mr. Yazbek,

the projectile, another person or persons, using

your common sense, it’s a close wound, whoever
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"fired that gun is standing close by. Is it

reasonable to infer that there may'have been a
struggle that happéned? And they don’t even typev
the blood, much less do DNA. Is thét beyond a
reasonable.doubt? Does it satisfy you?. Does it
satisfy your judgment?

Think about the investigation into this

case, what happened on the crime scene. The
- police point out that they. talked to thirty

"people that day. Think about the investigation

over Ehe‘next several days. What'’s reésonable to
you when looking for witnesses on the case? You
have gone to the scene, you’ve seen how it looks
in Exhibit 5, 89 Fanueil. You saw the position
of the cér, came out into the driveway a little
bit, didn’t it? This building up here is 85
Fanueil Street. We have absolutely no record
from-Detective Sergéant‘éoleman when he.testified
that any police officers went into 85 Fanueil
Street on fhe}night in question or after to look
for witnesses.

Look at those windows. How far-away
are those windows frbm where ﬁhis happened? Does

that satisfy your judgment that the police on the
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night in‘quéstion and in.the morning. in quéétion
with all of those officers that were there,,with
all of the things thét are at their.disposal,
that they didn’t even go into 85 Fanueil to look
for witnesées? How many buildings did they go
into that day?..They went into 89 Fanueil, they
went into the one where Vega lived at 284.

Think about the.wayatha£ this case
developed. Think about:this play area“where a
lot of this hapbened. Look ét all the buildings
that are around that play area. Does it satisfy
your judgﬁent that the police didn’t go into any
of thesé buildings to look for.witnesses, to see
who was out there in that play area that night?
Think of all those windows that are up there, all

those apartments and all those people that live

there in those apartments. Potential witnesses

completely ignofed by the poliée.

Does it satisfy your judgment that this
house'and the houée next to it that are up on the
corner outside of the development, those first
two houses, the houses that are right here a
couple of hundred feet away, that the police have

absolutely no idea who lives in those houses?
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The government bears the burden of
proving to you'ih this case my client committed a

crime that night. They haven’t done that, have

they? These are all things that you ‘would

consider tﬁat you would want to have done as
triers of the facts that are available,
techniques that are available to.the gqvérnment,

There was a picture tha£ was put up on
the screen when the criminologist testified. -i:
put it up there. You’ll have it when you go back
to take a look at.it. Did they get all of the
evidence in that area? vThere was a cup, a cup,
pretty big cup, laying right negt to Mr. Yazbek,
right next to him. They didn’t pick it up. They
didn’t preserve it. They didn’t analyze it.
They did nothing.

We’re in the twenty-first century,
2002.. We_héve science. We have DNA. We have
fingerprinting. We have techhology available to
the police department.  You heard about
fingerprinting. One fingerprint, unique to a
person. You heardvabout DNA. One genétic
fingerprint unique to a person.. Are you

satisfied as triers of the facts to a moral
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éértaint?lto look at the evidence, the techniques
thatva:e available to the police deparfment; the
blood that -wasn’t analyzed? all those? They-had
it. .They have it,. but things that were, available
to fingerpfint, we don’t even know whether thése
keys go to the car.

When you go back as jurors and you

analyze this evidence, you reach something that’s

“called a verdict; the verdict in this case.

Don’t come to it by way of sympathy. I ask you
not to use conjecturé or surmise,‘but tovlook at
the evidence, whether the witnesses are
believable and ndt believable, and whether their
testihony makes sense to you, whether all of
these investigatory techniques thaf are available
tb,the police departhentVWere done, whether they
should have been done.

Thefe is a question1in this'case, one
question, whether the government has proven to

you beyond a reasonable doubt whether Jason

Robinson committed this crime. The government

has not proven that to you, ladies and gentlemen

of the jury. I ask you to come to the one

" conclusion that you can in this case, that Jason
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Robinson is not guilty.

Thank you for-YOur time.

THE COURT: Thank you, Mr. Doolin. Mr .
Flaherty?

Mé. FLAHERTY: Thank ybu, Your Honor;
Ladies and gentlemen, on March 28, 2002, in the
early morning hours, Bostoﬁ Police respbnded to a

homicide scene at the rear of 89 Fanueil Street

in Brighton. At that scene they saw the body of

Iman Yazbek, obviously thé victim of a gunshot
wound, and right there, right then,.at 89 Fanueil
Street in the area of Mr. Yazbek, on Mrf.Yazbek’s
body, on Mr. Yazbekfs.clothes,vOn the walls, on,
the hallway,lqn the doors, on the Buick Skylafk,
in fhe blood, in the ballistics, and in the
physical evidence, wés the answer, the answer to
the question before you, who did this.

'Ladiés ana gentlemen, physical evidence
is not subject to human frailty. Physical
evidence doesn’t change because of a deal with
the governmentf It’s why we have crime labs.
It’s why we haye criminalists. It’s why we
respond to a c¢rime scene or put up yellow tape.

It’s why we develop the science of DNA typing,
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blood'spétter,.blood stain evidence. 1It’s whY'
physical evidence 1is éﬁalyzed. It is because
physical evidence doesn’t change with incentive,
ladies and gentiemen, and the answers to who did
this were fight there, right there but there was
a failuré. There was a failure to process the
scene.

The government may have'you believe
something different. .Thef might tell you, well,
it was raining. They.might tell you there‘was.
nothing important. They might tell you, we did
what we usually do. But what about'McLéughlin
and Torres going back on March 31 and taking
photographs and finding ballistic evidence three
days later? What ébout that?

Right there, right then, ladies and
gentlemen, were the answers to who did this, and
there is not a shred of physical evidence from
blood stain, blood pattern, fingerprint,
pallistics, trace, transfer; DNA, saliva, not a
shred of evidence that connects Tanzerius
Anderson to 89 Fanueil Street. I submit to you
that in and of itself is enough for reasonable

doubt.
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You heard from experts, ladies and -
gentiémen, so—called experts. You heérd from a
Dr; Chirnov, the forensic pathologist,‘who is not .
board certified. Dr. Chirnov told you that Mr.
Yazbek was'shot in the face and the gasses from
the firearm caused the cut on the front of his
face. Dr. Chirnov told you £hat the bullet
entered the front_énd exifed the rear and I made
a big deal about it. Why is it important which
way the bullet went, ladies and gentlemen? - I~
mean, Mr. Yazbek died from_a gunshot. Why is it
important? Well, Dr. Chirnov agrees that when a
bullet fragments and when there is deétruction of

bone as there was, that the exit wound is larger

than the entrance wound. You recall six inches,

two inches. He égrees stippling is associated
with‘anlentrance wound nét an exit wound. No
stippling. Stippling. But Chirnov said the
bullet went this way, not this-way.‘

Why is it important which way the
bullet'went?v Well, it’s indicative, ladies and
gentlemeﬁ, of the entire case. Chirnov‘made a
decision, not baéed on the evidence. He»méde a

decision, not based on the evidence, but on a
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aecision he ﬁade independeﬂt of the évidence and
it’é inaicétive, ladies and gentlemen, of the
entire case. You can’t fit a square piece intb a
round hole. ;
ﬁetective wWwong testified. Now,
Detective Wong writes a report two years after
the ewent and_DetecﬁiVe Wong tells‘you that-she
waited for the Buick Skylark that Wagiat
Schroeder Plaza to dry before théy aﬁalyzed it
because it was in the rain»and she érints the
outside of the car. What about the radio? What

about the steering wheel? What about the

dashboard? There is a water bottle. She doesn’t
photograph where it is. She doesn’t process
anything in the car. Christine Stevens didn’t

come to proéess the.car.

Detective Wong testifies from this
Stand, calls herself a fingerprint expert, but
she wouldn;t'even agree 1in response to questions
that it was her opinion théré was insufficient
ridge detail. She wouldn’t even agree .to that.

Detective Wong in a cavalier way dismisses

fourteen years -- fourteen years ago she took

some classes, that’s the history of
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fingerprinting; That doesn’t have anything to do
with anything.

These old things from New Hampshire,

' these latent lifts that they took, oh, those are

obsolete, we don’t use those any more, there was

nothing on those, there was nothing on the storm

door. There’s nothing at the scene:. There’s

nethihg on the doors. There’s nothing on the
eyeglasses,_nothing»on the water bottle.:
Insufficient ridge detail. No ridge detail at
all. ©No ridge detail at all. No ridge detail at
all. Why did New Hampshire give these lifts to
the Boston Police? ©No ridge detail at all. Why
did New Hampshire give the storm door handle to.
the Boston Police? No ridge detail at all.

You can’t fit a square piece into a
round hole, ladies and gentlemen. Detecfive wong
isxmaking»decisions not based on evidence and
she’s’testifying as an expert without even being
able to expiain analysis, comparison, evaluation
and verification, the process by which
fingerprints'are analyzed.

Christine Stevens, ﬁhe senior

criminalist who comes to the crime scene and has

- 41
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been'traingd in the collection and preservation
of evidence, looks at the cones tﬁat Detective
Coleman has set up,_and then collects that
evidence. She dqesn't process the scene herself.

She doesn’t conduct a zone or a strip search.

She doesn’t do a systematic search. She looks at

"what'petective-Coleman has done ‘and she is there,

I think she said, seven forty-five, it’s raining.
She’s a senior criminalist, ladies and gentlemen;
She retainé things. She puts blood, freezes it,
uhexamined.ifems remain unexamined. This is
physical evidence from a crime scene, ladies and»
gentlemeh, not Subjected'to intensive
examination; unexamined.

‘Detective Mark Vickers comes and

testifies and he shows you a gun, a revolver, has

nothing to do with this case, but he wants to

show it to you for some reason. There is no gun-

in the case. He wants to explain to you how a
gun works. He is a ballistician. Detective

Vickers was Very'eager to explain to you how
stippling can be on an exit wound. Detective

Vickers, did he go to a medical school at any

. time? Did you hear any evidence about that? Has .
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he eVervbeen trained as a forenSic pathologist?
Does he have any idea what happens wﬁen a bullet
enters tissue?

But Detective Vickers wants to expléin
to you tha£, sure, stipplihg can be in reverse.
It’s physics, iadies‘and gentlemen. The
gunpowder discharges'thé projeéectile, it goes in

the same direction, and Vickers wants to tell_You

,it turné'around'and comes back leaving stippling;

And he’s very eager to tell you what the slang on
the street for a bullet is, a shell. Doesn’t
that fit nicely? Doesn’t that fit nicely with
the story you heard in this case?

There is rot a shred of physical
évidence connecting Tanzerius Anderson to 89
Fanueil Street and ﬁhat, in énd of itself, is
enough to acquit.

Now, a person téstified from the FBI.
named William Duane, and the Commonwealth is
going to ask you to accept his opinion as a
fingerprint —— excuse me, as’a handwriting
analysis person, and they’re going to éSk you to
accept that Tanzerius Anderson’s signature

appears on a receipt for a hotel at the Yankee
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élipper hotel in New Hampshire, and £hey are
going to ask you to infer from his signature that
he.kiiled Imah Yazbek.

A word about circumstantial evidence,
ladies and‘gentlemen. Her Honor will instruct
you it’s called an inference. 1In order to make
an. inference, it’s.- a logical deduction from
reliable evidence. Xou’ll see whét Duane did and
then you’re -the ones who decide whether or not
it’s reliable. He testified that this is a
receipt‘signature but he didn’t use a receipt
signature to compare it to, and you’ll see the
chart. He selected a couple of signatures but
not a receipt signature, not the optimal
condition to make a comparison according to the

literature that he agreed with. But you’ll

" decide if it’s reliable and then you’ll decide if

that’s a logical deduction,” I suggest tq you 1t

is not.

And.don't'take the bait, don’t take the
leap of faith. Tanzerius Anderson isn’t charged
with any burglary in New Hampshire. 'Tanzerius

Anderson isn’t charged with a crime of signing. a

hotel receipt. Tanzerius Anderson told ﬂhe
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police he was in New Hampshire and he was in a
hotel, and Johathan Simms also testified. Look
at the receipt aﬁd recail‘Joleena Tate’s
testimony, I was there with Tanzerius Anderson,
ten o’clock we checked in. Look at the receipt,
ladies aﬁd gentlemen, look at the'time, look at
the time of check—in. Twelve fifty-four a.m.
Look at the recéipt and remember she said ten
o’clock.: Théie’s,a'problem thefe, ladies and
gentlemen. It’s inconsistent, inconsistent.

Look at the Registry of Motor Vehiclesf
I drove Tanzerius Anderson’s car up té New
Hampshire. Tanzerius Anderson’s car was in an
accident on March 22. She says fhis is March 25.
Look at the receipt. Look at the Registry of
Motor Vehicles, and then.coﬁsidef New Hampshire
submitfing evidence to Wong and Wong saying, no
ridge detail. There is not a shred of physical

evidence that connects Tanzerius Anderson to New

‘Hampshire which leaves us with witnesses.

Joleena Tate. Joleena Tate. Now, the
Boston Police said that in the days following Mr.
Yazbek’s death they interviewed thirty-five to

forty'witnesses, talked to everyone, followed

i
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leads. Wheré did the leads briné them? Where
did the leads bring them?- Joleena Tate. Thirty-
five to forty peoplé; Not one, not.one witness
except for Joleena Tate puts Tanzerius Anderson
at 89 Fanuéil Street. Thirty-five to forty
witnesses. We’ve got Joleena Tate at Wadi’s with
Iman Yazbek. We have got Joleena Tafe_leaving a

cigarétte lighter, physical evidence connecting

"her to Iman Yazbek. We have got Joleena Tate

connected to‘a firéarm from her father. We've
got Joleena Tate connected to 89 Fanueil Street.
Now, the witnesses that the government
spdke-to, Oscar Vega, he testified that he was at
P
the window. He’s concerned about his car with
his off market modificationsf So he listens and
he looks.out the window. “He sees(Coady with
another girl. I suggest to you the other gifl is

Joleena.Tate,.walking~back and forth, some

~whistling. He’s paying attention. He hears the

?irecracker and he looks out the window. Did
Oscar Vega ever testify he saw Eddie Gauthier?
Does he know him? Yes. Did he see him? Nd.
Never saw Eddie Gauthier.

The picnic table’s to the left. The
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trée doésn’t'block the picnic table. The
branches are above the picnic tabie and I’'m sure
it will be suggested to yoﬁ that there is no way.
he could see the picnic table from where, he was,
but he can éeévthe stairs leading up to the
garage, to the parking area. Does he see, as you
people saw when you stood at the view at‘89

Fanueil Street, can he see directly across the

-parking -area? Directly into the play area, into

the parking lot? And what did he say? He heard
the firecracker and he looked out. Did he see
Joleena Tate goiﬁg up the‘stairs? Did he éee
Tanzerius Anderson coming behind her as Joleena
Tate testified going up into the garage? Did ﬁe
hear doors shutting and a car leaving? He heard
nothing. He’s an. important witness, ladies and
gentlemen.

Theré is another witness who is
supposedly out there and supposédly a-witness,
Eédie Gauthier. ©Now, Eddie Gauthier is a witness
I would ask you people to pay particular
attention to. When Her Hohor instructs you about
credibility,'when a witness takes the witness

stand, you can assess not only what they say but
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how they say it. And remember Eddie Gauthier,

-remémber his affect, remember how he testified

and remember what he had to say. Never saw
Tanzerius Anderson. Never saw Tanzerius
Anderson. He says Tanzerius Anderson, according

to his story, left to make a telephone call,

never saw him again. Never saw, according to one

of his statements to the police, Tanzerius

~Anderson and Jason Robinson running out of the

back of 89 Fanueil.

He-says, according to his testimony,
that Jason stayed in the apartment while
Ténzerius leaves with Joleena. Joleena says
Jason and Tanzerius came with her. He says at
one point Jason and Tanzerius are coming from

Fanueil Street to the car. Joleena says

~ Tanzerius comes up behind her. These are glaring

inconsistencies, ladies and gentlemen, glaring
inconsistencies. And that might not seem
important'as details but when you assess the

case, I ask you, assess it with the absence of

" physical evidence and reliance on witnesses, and

this is Joleena Tate with her friend, Eddie

Gauthier, that she has a relationship with, that

48




et PN A W TR - OUUS0J FOY0Y © WWW.DENgaa.com:

10

11

12

13

14

15
16

17

18
19]

20|

21

22

23

24

she’s there over four times a week, smoking pot
with, supposedly. What kind of a relationship do
Eddie and Joleena have?

So after all of this, ladies and

gentlemen, there’s one witness, one witness that

puts Tanzerius Anderson anywhere near any of this
and that’s JoleenaATate;

Now, the Commonwealth wil; suggest to
you from'the work records of Tanzerius.Ande:sonﬁ
and I ask you to scrutinize them, they’1l1l suggest
to you that the day after this he was late to

work so that again is inferential, you have got

to take the leap of faith, he killed Iman Yazbek.

Look at the week befére and see if he’s late.
He’s late.

If y0u'ré looking for consciousness of
guilt evidence in the case, iadies and gentlemen,
don’t;lookiany fﬁrther than Joleena Tate because

in the days after this event who takes off? Who

takes off? Joleena Tate does. She disappears.
She runs. Who provides a false name? Joleena
Tate does. Who lies? Joleena Tate does. Why

does she do this? Because she is hiding from the

police. Why is she hiding from the police?
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Joleena Tate is no dummy, ladies and gentlémen,
Wadi’s was desolate. I éicked Yazbek because he
was péssive. She is ﬁo dummy. She knows that
a11 this evidence points to her and she knows the
police arelgoing to get hef so she leaves.

She gets arrested, my name is Amy Harr.

And it works. It works. She’s out. She usés
Amy Harr and she’s gone. Bail bondsmah, booking,
everything, she’s on the street. And then she

goes back to the-Combat Zoné, gets out of a Cab
and gets arrested again and now there’s people
there who really know who she is.‘

So the jig is up now; but she meets
with a lawyer, meets with her father, who is up
in New Hampshire when the police did the
investigation, and after, I suggest to you, some
serious thought and some discussion with her
lawyer and with her father, Joleena Tate has a
story now and suddenly Tanzerius Anderson has a
glass cutter and gloves and flashlight and crow
bar. This criminal mastermind has all of these
things and signs his ﬁame to the hotel receipt in
the_same event. Does that have the ring of trutﬁ

to you, ladies and gentlemen?
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Joleena Tate,; maybe you might find
based on her tesfimony,‘realizes maybe this
ddesn't have the riﬁg Qf truth because at trial
she tthws in another fact. There was;a bottle
of champaQne stolen, too. Nice touch. Does that

have the ring of trﬁth? Does that have thé-ring

‘of truth? I suggest to you, ladies and

gentlemen, that it’s very convenient but it

-doesn’t have the ring of truth.

Joleena Tate, after meeting with her

father and meeting with her lawyer, entered into

an agreement with the government. She doesn’t
come forward and say, look, I had nothing to do
with this, T didn’t know it was happening. She

entered into an agreement with the government.

She has every reason in the world to come and

testify. When she was grabbed in the Combat Zone
presumably selling hersélf, she decided to sell

these two to the government and she got a good

deal. She made the best of her bargain and you

read that plea agreement, that recommendation,
and ask yourself, does it say she’s going to be

sentenced to jail or does it say there will be a

recommendation? And can her lawyer say whatever
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he wants to the judge including how good she

looked and how well she answered the questions
put to her and how helpful she was in the case?
Is all that going to be taken into cOnsiderétion?
Ladies and gentlemen, I submit to you
that’s incentive. That’s incentive. That is
every reason in the world to come up with the
storyAthat she came up with. But there is a
problem. Eddie Gauthier is not consistent. The

Mazda is not consistent. The receipt is not

" consistent. The phySiCal evidence is not

consistent with what Joleena Tate has testified
to.

You have to ask yourself a question.
In spite of the physical evidenée or lack thereof
connecting Tanzerius Anderson fo any of this, in

spite  of the inconsistencies between Eddie

- Gauthier and Joleena Tate, in spite of the plea

deal with all of its incentive, accessory before

the fact to robbery, in spite of all that, can

you trust it beyond a reasonable doubt to a moral

Cértainty? Because that’s it, ladies and

gentlemen, that’s the evidence against Tanzerius

Anderson. Joleena Tate. That’s the evidence.
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All of you have a duty as jurors and

that’s to truly try the evidence without passion

- or pfejudice, without any ignoble motivations, to

truly try the evidgnce. And when you do, that,
ladies and gentlemen, I ask you to consider the
evidence, the evidence very carefully. Presume,
as is your obligétion/ Tanzerius . Anderson
innocent. Hold the government to their burden
beyond a reasonable doubt, to a moral certainty,

and apply the law as instructed by Her Honor,

Judge Rouse. That is your job in this case.
That is your oath. That is your responsibility.
Embrace it. Embrace it.

And then when you consider that there
is no evidence, no physical evidence, no
scientific evidence, no blood spatter evidence,
no evidence other than Joleena Tate with her plea
deal againsf Tahzerius Anderson, no proof, come.
to the conclusion. Answer.thaf guestion. Why
i;n't there»any proof? Because Tanzerius
Anderson didn’t do it, ladies and gentlemen.

Find him not éuilty.
THE COURT: Thank you, Mr. Flaherty.

Ladies and gentlemen, we are going to take a
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recgss before we move to the'closing.argument of
the Commonwealth. PleaseAleave your notes on
your seats and‘don’t discuss the case,bver the
recess. More is yet to come. Thank you.

(Whereupon, the proceedings wére
recessed at 10:48 o’'clock a.m.; and reconvened at
11:04 o’clock a.m.)

THE>COURT; Ladies and gentlemen, we
are now ready to proceed tobthe Closing_érguméht
which will be made on behalf of the Commonwealth
by Mr. Tochka.

MR. TOCHKA: The only evidence against
Tanzerius Anderson is Joleena fate; That’s where
Mr. Flaherty left off. That’s the last thing he
told you. You took notes. You iistened to the
witnesses in the case. You listened to Eddie
Gauthier. Eddie Gauthier sat on that stand,
pointed‘to thié défendant and-said that’s the
person he saw running out of the back of 89
Fanueil. ©Eddie Gauthier pointed out Tanzerius
Aﬁderson'és the person in that parking lot who is
runhing towards the car. Eddie Gauthier pointed
out this defendant as thé person who came back to

the park and the person who had the conversation
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about gettinglrideof it, suggesting the gun.

Eddie Gaufhier; who pointed out this defendant
and said that this is the defendant who days
later had him go to the Store Twentyéfou; and had
him go to tﬁe Scrub—-A-Dub and said thét he had
done it.

- Why? They shot Iman Yazbek when he

kept on saying please, please, how he thought he

‘was'axcop calling for back-up. The evidence

against Tanzefiqs Anderson is Jjust Joleena Tate?
You took notes, ladies and gentlemenr You heard
the evidence. You decide.

Mr. Doolin and Mr. Flaherty want you to

believe that this case is about forensics, that

‘we are in the twenty—first century so I guess

that means that what you do is thfow.eut your
common sense. I guess what that means is that
you don’t listen to witneeses, you don’t pay
attention to other evidence in connection with
this case. Was there forensic evidence in the

case? Was there forensic evidence? It seems

like they want it both ways. There wasn’t:
enough done. Well, there was a medical examiner
at the scene. There was a fingerprint expert who
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looked at items. There is a handwriting expert
from.the FBI in terms of experﬁs in connecﬁion
with this case.

You heard experts and you hedrd the
results of.the>fingerprints, you heard the

results of the Boston Police investigation in

~that particular area. The guestion. about blood,

the biood being typed, does anyone have any idea
other than the fact that that blood on those ——
spattered on the wall, that pool of blood, is
there any evidence.of any blood down the hallway
as an individual is running? Is there any
evidence of bloody footprints down the walkway?
What is that about? Forensic evidence?

You have to look in a different

direction. They also asked about the glasses.

Is there anybody who has any other idea than the
idéa,those ére ﬁhe glasses of Iman Yazbek? Look
atlthe photograph of the man. He’s wearing
glasses. Look at the glasses. They are nearby
his hand. Look at the fact that one of the
lenses islblown out, 1is on the cornef.
Fingerprint Iman Yazbek’s glasses? Isvthere any

doubt that those keys belong to the car that is
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just feet away? Eihgerprint the keys?

Ladies and gentlemen, this case comes
down to this, that you have two independent
witnesses that pointed out these two men as being
involved invthat robbery and being involved in
that murder. Two independent witnesses. You
have got evidence that corroborates aﬁd when I
say corroborates, it corroborates bortions of
their statements, whatlthey told you. That
evidence consists of the Yankee Clipper hotel
receipt. The evidence that corroborétes what the
witnesses have told you, Joleena Tate and Eddie
Gauthier.

Consistent with the defendant’s
statement, the taped statement? Listen to that
statement. I éuggest listen to it a number of
times. You have evidence that corroborates not

only the,Yaﬁkee Clipper, not only the statement,

"but you have the defendant’s work records. Late.
Sure, he was late one week before. I have no
idea as to why he was late one week before. That

was the only time he was late in December, in
January, in February, in March, but you have

evidence as.to why he was late, the longest time
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he’s been late, almosf an hour and forty minutes
late on that Tuesday.

You also have evidence that
corroborates in terms of Mr. Vega, the |,
observations that he made, and I’ll go into that,

and also you have to consider in this case the

motivation. Joleena Tate, what’s her motivation

ﬁo come forward and to.admit, admit her

"involvement? You heard no independent evidence

other than her saying they went up to New

Hampshire, to admit that she went to New

Hampshire and got the gun, to admit that that gun
was used in the case, to admit that she is the
one who picked out Yaz, that she is the one who
brought him there. Do people lie to incriminate
themselves? When people tell lies, it’s to

exonerate themselves, not to put themselves in

- the middle. Have you got motivation for Joleena

. Tate? ©No axe to grind that she pointed out these

.two defendants.

Go to Edaie Gauthier. He’s an
independent witness. Seventy—-two hours after
thié incident he picks out these twb individuals.

What is his axe to grind? 1Is there a suggestion
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that he is the murderer? There is no evidence at
all of that. What'’s his axe to grind seventy—-two

hours later to point to these people? So this is

what you have in this case. You have three ——

two indepeﬁdent witnesses, corroboration, ahd
absolutely no motivation for the individuals who
testified to do other than to tell you the truth
as to who these two people are.

How do you decide thi's cése; ladies and
gentlémen? And Her Hoﬁor>is going to give you

instructions. It isn’t anything that you need to

‘know in the twenty—-first century. -How you are

going to decide the case doesn’t mean that you
have to go to DNA, you have to have an expert in
stippling, questioned documents or a medical
examinef; It’s common sense. ITt’s the same way
you’re going to decide this case that jurors for
hundfeds of years before DNA,‘before blood
spatter, before any of that, decided cases, and
it’s using your common sense.

And what do you do when you use your
common sense? By that I mean it’s something that
you do every single day of your life. You size

up witnesses and that’s what this is aboﬁt,

.59




10
11
12
13

14

15

16

17

18

19

20
21]

22

24

23

sizing up_witnesses. You iook at individuals ‘and
decidé, and Her Honor in her inétructiqns will
tell you what you do, actually puts it basically
in words.._You look at whether or not a person
has an interest in the case. That'’s obvious.

You look at whether they have a motive to 1lie,
they have a bias in the case, a prejudice in the
case.- You look at not Jjust what fhey say bpt you
look at how they 'say it when they’re sitting on
that particular witness stand. Then you look to
whether or not what they say is cqrroborated.

You look to other witnesses, other evidence.

Wwhat they say, is it supported in any way by any
other witnesses or not? And then what you do us
you come to a decision.

In that framéwbrk I would like to go
through the witnessés and the evidence in the
case. Let’s take Joleena Tate. Is there any
doubt that she entered into a plea agreement?
There isn’t any doubt. You will have that plea
agréement, her plea agreement, her obligation
under that plea agreement to tell the truth, and
if she doésn’t, she could be prosecuted. That'’s

her obligation.
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Now, with that obligation, what
motivation is there for her to lie? What reason
would she come in and say I did this, this, this
and this, and lie and put it on these two
individuals, in-ofher words, saying, yves, 1 was

involved in this whole thing, yes, I was involved

"in setting it. up, yes,. I understand that the

Commonwealth is going to recommend thét I go to
jaii for up to ten years, eight to ten years, and
I'm going to let the.beople that were really
involved, the people that really did this
robbery, escape, walk free, and I’'m going to put
it on two innocent men that I have no motive, no
axe to grind. That’s where the common sense
comes in. There is no motivation for her to do
anything but to tell the truth in this case!
That goes to my second poirnt in terms
of —— well, actually going back to the first
point, the eight to ten years. You have heard
poth counsel say to you, eight to ten, she might
get probation, it's up to a judge to decide what
she will get, and‘you heard that she knows that
and she undefstands the Commonwealth will stand

before a court similar to this court right here,
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a judge will have heard the facts, a judge will

decide what that senteﬁce is. Is it}eight to
ten? is it less? Sure, it could be less. . Could
it be more? Sure, it could be more. A Jjudge
will make that decision. There'’s no ﬁidden
deals, no hidden agenda.

. That plea agreement ié what she’s
doing;'khowing tﬁat she had a poténtial of
Qalking into jail when she was sixteen years old,
seventeen when she signed that agreement, walgipg
into jail for up to ten years in state prison.
Her obligation is to tell the truth and if she
hasn’t done that, it can be broken. That’s the
other thing in connectioh with her obligation in
the case. 1It’s a common sense obligation.

She came forward and she £old you, we

went to New Hampshire and got the gun. Why did

she haye to say that? You have no indépendent

evidence that she went ﬁp. I'11 get to that in
tgrms‘of corroboration, what shé says, but when
she came to the police and gave that statement
that she went up to New Hampshire, why do you
incriminate yourself? Why do you incriminate

yourself and say, I went up to New Hampshire and
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got a gun with the defendant? You don’t. You
would just say —— what would you say? Hey, I
took him to_that4scene;-i didn’t know wha£ they
were going to do, I didn’t know that they were
going to kill this man, I didn’t know that they
were going to fob him. I took him there. 'Okay,
Well, I'm responsible.

You wouldn'’t turn arouﬁd and say,
incriminate yourself and say, the gun, I even
suggested té do the robbery, I went and took, gof
him to go to the restaurant, I brought him back
to that scene, picking out the scene where we'’re
going to do the robbery and after the shot was
fired, I saw this defendant with the handgun that
we had just stolen twenty—-four hours ago from my
father'’s houée.' There is no motivation for her
to say that other than the fact that that ié what
happened and that is the truth. People lie to

protect themselves. They don’t lie to

incriminate themselves.

What else do you have in this case?
The motivation, because that is an important
decision. It’s yours when you size up an

individual’s credibility, what’s the reason, why
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would they sit on the stand.and poiﬁt ogt these
two defendants? Why wouldushe make up a story
and point out two? If she’s going to'lie, the
easiest thing obviously ié to point out one
person, not.fo point out two, so that one can be
one side of the city and the other.one the other
side of the city and the police go.to talk to
them épd céme back to her and say, wait a second.
That doesn’t make sense. Afbu keep the story
simple if you’re out to lie. What’s the
motivation to point ouE these two individuals?
And you heard nothing in terms of, she has any
axe to grind against these two individuals and
say, oh, yes, I’ll go to jail and 1711 let the

real person who did it stay outside on the

street. For what? What does she get out of that?

Nothing.
What corroborates, what supports

independently what she’s telling you? Look at

'the evidence there. Mr. Flaherty says the Yankee

Clipper, he wants you to have it both ways
really, ladies and gentlemen. Well, if he went
up there, mastermind, signed their own name so it

must have been an innocent reason why he went up
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to New Hampshire with yéu, but in the other
argument, bﬁﬁ he didn’t go up to New Hampshire
into.that hdtel. You can’t have it both ways,
ladies and gentlemen.

The Yankee Clipper hotel, you have
Duane telling you, the FBI individual, you don’t
need him. You don’t need him in terms of an
expert from the FBI to tell.you wﬁat you can see
with your own eyeS.thn'you look at the signature
on that hotel receipt. You look at all the
signatures that he provided to the investigators
in the case and look at his work records, look at
the signature on his work records months before.
You can use your common sense and determine, 1is
that the same signatﬁre? It most definitely 1is
the saﬁe signature. Is that Cénway, New
Hampshire? It most definitely is Conway, New
Hampshire. Is Conway, New Hampshire where that
recéipt was given less ﬁhan two to three miles
from whére the robbery, from where the gun was
taken, the gun stolen? It most definitely is.
Is it anYwhere near Manchester, New Hampshire?
It m§s£ definitely is nowhere near Manchester,

New Hampshire.
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Is that the signature that he ‘has

thére? Does that have other information in terms

of Tanzerius Anderson that would only be known to
the person who signed that? Because'you,heard
from the lady, the general manager, says a person
comes in, a person signs, fills out the relevant
information there, the name, the car, the license
numbef and the like. The person who is checkingu
in does that. ©Look at the Registry of Motor
Vehicles certificate that I introduced. Name,
Tanzerius Anderson, address, 25 Bearse Street,
the car, the type of car, the same car that’s on
the RegiStry that he owned, the license number, a
six—digit license, not a social security but a
license number, a six-—digit number, his license
number on thé Registry of Mo£or Vehicles, the
same .

So let me get this straight. Somebody
walked in there, went to the Yankee Clipper on
this_date and decided to say, well, you knbw,
probably down thé road, twenty-four hours, forty-
eight hours later there’s going to be a dead body
so as I’m going up there I may as well forge )

somebody’s signature. Whose signature? Well,
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let me forge Tanzerius Anderson’s signature. A
week before, I gé up-to the Yankee Clipper hotel.
It didn’t happen; |

It’s common sense. That is why it
comes down ﬁo common sense. -He went up to the
Yankee Clipper hotel, he signed his name.
Joleena Tate told you the room they checked into,
302 is on that receipt. Look at Qhat the manager
told ydu._.302 is in the back. She said it was
in the back. It’s on the first floor. She said

it was on the first floor. 302 was the second

door. She said it was the second door. She was
up there.

Tanzerius Anderson was up there, signed
his name and made the mistake, not.thinking it
wés going to cohnéct him to a break—-in that took
place three miles away because who would think .
that aﬁyone is - going to look ét a break-in, go
around and check all thé hotels. To use an
analogy, if there is a break—-in in a house here
in Boston in your neighborhood, in your house, do
you think the poiice then aré going to go around
to the hotel rooms to check who is in the hotelé

on this particular. date They don’t do it. So he
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figured there was not going to be a problem
signing his own name at that point in time;

So that corroborates what she told you.
She has no motive to lie in that. It ,
corroboréteé what she said. It independentiy
corroborates what she said.

What else independently supports what
she téld you? Well, let’s go to dscar Vega.
Oscar Vega told YQu_he’s looking out his winddw.
First off, he told you he’s talking to his

girlfriend on the phone. So I suggest to you, is

he hearing rattling? @ Eddie Gauthier tells you,

-he said I think it was five minutes before he saw

Heather. He was on the phone. You’re on your
phone talking to your girlfriend, you’re not
going to listen and hear a rattling a block away
in that area. Think of your own common sense
whén you’re at.homé. Whéﬁ yvou’re at home are you
listening to everything that goes on on the
gtreet, every noise, every little twitch? You’re
sayiné, oh, my car? You’re not listening. He'’s
on the phone. He has got other things on his
mind. He’s not thinking, you know what, I bet

you two years from now I’'m going to come to
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testify in a case to what I heard so I might as
well listen very carefully. He’s not.
What ddes-he tell'you that éofroborates
what Joleena télls you? He tells youlthat he
sees Heather walking in this direction which
would be consistent with going down to the play
area ‘to the right of the building which would be.
going toward 89. That'’s what Eddié Gauthier

tells you. That’s what Joleena Tate told you

'happened. They’re both consistent. He supports,

independently corroborates what Joleena Tate told
you and what Eddie Gauthier told you.

What happened next? What does CSCar
Vega tell you? He says thén, not Joleena Tate,
but I then see Heather Coady who I know walk past

me with another girl who I don’t know. Makes

sense, Joleena Tate 1s from a different area of

Brighton, he.doésn't kﬁow Joleeﬁé Tate, but it
corroborates what Joleena Tate told you, that she
is walking with Heather Coady in that direction
so that corroborates what Eddie Gauthier'told
you. What, do you think Eddie Gauthiér is not
out there? Eddie}Gauthier'just made'that up?

How Would.he know that? Because he saw them, he
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saw them walk in that direction.
What happens next that Vega tells you

that corroborates what Eddie Gauthier tells you

- and what Joleena tells you? He says the next

thing that.happened is he hears the firecracker,
about a minute or two later. That'’s Wﬁat Joleena
Tate told you} Thaf's what Eddie Gauthier told
you. So Jolgena Tate is not up ﬁhere at 89 in
the back when those shots are fired. She’s
walking with Heather. Exactly corroborating
Joleena, exactly corroborated by Eddie Gauthier,
by Mr. Vega who is friends with Eddie Gauthier,
who knows Eddie Gauthier.

The question they bring up is, why

didn’t he see him in the play area? Ladies and

gentlemen, once again, two yvears later, people

are going to be asking what exactly did you see

‘and where did you look. What did he tell you on

the stand? I heard the firecracker, a glimpse

was his word, opened the Venetian blinds, a

glimpse, didn’t see here. You saw that
particular area. You were at that area. In
order to look at that play area, you’re going to

have to stick your head out, scrunch up against
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the blind énd try to iook, in tefﬁs of that play
area. He’s not looking at that. play area. He
did a glimpse, he.said. I can’t see that play
area where Eddie was. Even if I could,,6 he says I
saw a glimbse.

He corroborates what Eddie Gauthier
told you he saw. He corroborates what Joleena
Tate told you. So you have the Yénkee Clipper
corroborates Jpleena,cyou have Mr. Vega
corroborates Gauthier and Tate. Move on to the
next thing that corroborates what they’'re telling
you.

You have the statement of_the
defendant, Tanzerius Anderson,and I urge you to
listen to that statement a number ofttimes.
Listen to that statement and that corrdbbrates,.
It does it in a number of ways but I suggest I’'m
trying to highiight some of thé ways right now.

He says on Monday -- they ask him, he volunteers,

yeah, I might have gone to the Fanueil

development. Well, this is only a week
afterwards. They’re asking him this Tuesday .
The man works forty hours a week. He doesn’t -

know where he went Sunday or Monday because he’s
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gryiﬂg to play it both sides just in case
somebédy does see him there. Well, yeah, I was
there for a short period of time.

Well, what a coincidence. "He’s there

with Jason Robinson and what a coincidence, when

you listen to that tape, he first said, I went in

‘the. afternoon. Then he later says, I was only

there'for thirty, thirty-five minutes.- By the
end of the tape when he’s getting rattled, as. you
listen to the tape, listen to how his demeanor
changes during that tape. By the end of the
tape, what was the latest that you would have
been  in that development? Eight thirty. Big
difference from between starting out Sunday or
Monday, going in the afternoon, moving from the
afternoon, says I was only there fhirty to

thirty—-five minutes, now thirty to thirty-five

-minutes takes you to eight thirty in the evening.
- Because he’s thinking all along, now, what

evidence do the police actually have against me?

What evidence do they have, are they going to
come back with down the road?
What does he say initially on that

tape? He says Sunday, Monday, I went to see
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Jason Robinson’s grandmother; says nothing about
who else he saw out there. Towards the end of
the tape he realizes_other_people have seen him
SO toward'the end of the tdpe they ask him about
Heather Coady and he tries to back off a little,
I saw her a day or two before I saw Jason. I'm
asking you whether you saw Heather Coady, sir.
So are you saying it’s the day you were in the
Fanueill development? Yes) when I went to see
his grandmother, that’s when I saw Heather Coady.

That corroboratés what Joleena Tate is
télling you that he’s in that neighborhood,bhe’s
in that neighborhood because he is driving to
that neighborhood. He drove to the neighborhood.
He drives, I suggest you can infer, in his own
car and he’s in that car and he/s with his
friend, Jason Robinson.

Move on to Tuesday into.Wednesday.
Tuesday, the question ié, what time did you get
to work on Tuesday. Now, this is only five days
after, th;s is the followingvTuesday, he’s being
gquestioned. Look at his éhart. If anything, he
is a model of consistency, a model,. December,

the latest he ever gets there is seven twenty-
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two. January, seven twenty—-two, February, seven
twenty—-two. They say to him on Tuesday, a week
before, a week after this death, they say, what

time did you get there on Tuesday to work? I

’always get.theré on time, you know. I’'m always

thefe seven fifteen. Seven fifteén, okay.

Now, you know whén you listen tp that
tape énd you cah_infer-it and it’s obvious, you
have heard it from the detectives, they had
already looked at his records and you know that
he is caught off guard because the police have
jﬁst come looking for him and have talked to his
mother to try to question him and he calls up
right then so he doesn’t have much time to think,

and so he doesn’t realize the police have now

-looked at his records.

So then theybsaia, well, what time
Wednesday did you leave work? Becéusé they
looked at his records and he left early, and he
gays, he laughs, kind of giggles, same thing,
five o’clock, I’'m always punctual, and then
Detective Traylor says on the tape, you can hear
it, the question is, what time did you get off

work Wednesday. His answer was five o’clock, I
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work the same hours every day. This is Tuesday,

he’s being asked about what he just had done that
Wednesday, and he’s never ieaving late. Look at

his record -and what his answer was. ;

Tﬁé guestion tﬁen, after he says five
o’clock, I work the same hours every day,
Detective Traylor then says, you.didn’t get‘off‘
work early Wednesday? Listen to the answer,
yeah, Wednesday, I got out, I did get out of work:
eérly, I got out of work, I got out of work early
Wednesday, I got out about, I’'m not sure if it’s
Wednesday. I think~Wednésday night I worked, one
of the days I got into a car accident while I was
at luﬁch. No, that wasn’t Wednesday. Wednesday,
I did leave early. Yup, I left about three
thirty, four o’clock. Three thirty, he’s caught
in that particular question, he’s leaving early.
What’s going én hefe?. Why'don’t you remember
that? And why, all of a sudden, have you a huge
p;oblemrwith memory? What you just did on that
Wednesday? The one time, i believe —— look at
his records, I believe it’s one time, bﬁt you
check yourself, tﬁat hefs leaving early like

that.
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" S50 then Detective Traylor gbes béck to
Tuesday and says, well, what about Tuesday? pid
you ledave early? Because he has that he left —-—
that he came in late Tuesday. I don’t punch in
every'time.l I can’t clock myself or whatever.
He'’s cauéht. He’s caught, and you might say to

me, well, geez, you . know, what does that have to’

do with whether he committed that particular

crime? And what doeé it really have to do with
ite

What it does have to do with this,
ladies and gentlemen,.is that he is the man of
punctuality. He is the man who, look at that,
that record, is on time, comes very early, leaves
late, month after month after ménth. All of a
suddén ndt only is he late, exceptioﬁally late,
not only does he lgave early the next day, then
he never comes back. Something maﬂor happened in
his life. Just look at that record.v Sqmething
mgjqr. |

Let’s go on'then to Tuesday and

Wednesday. Now he contradicts himself. What

. happened, they say to him. Wednesday, okay, so

you left early Wednesday. What did you do when
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you left early Wednesday? What did you do? I
got a 1lift, I got a shave—ﬁp, went to go to Ehe
barber, it was crowded. He's leaving work early
to get a shave—up and go to the barbers?. They
said, okay) well, what did you do Thursday?
Thursday, m? day off, went to the barbers. What
does that tell‘yéu? What does that tell you in
térms of your judging_credibilitf, judg}ng
whether or-not that has a ring of truth to it?
What’s going on here? What’s going through his
mind?

And why 1is that important, Thursday?

Why is that important, Thursday, as to what’s

going on now on Thursday? Because when he’s
asked. about Thursday, what he did on Thursday,
because Thursday is important here because

Thursday is particularly important because that’s

- when Eddie Gauthier says on Thursday they are at

the Scrub-A-Dub. Thursday, they’re at the Store
Twenty—four. Thursday they’re at the Burger
King. Joleena Tate tells you Thursday, that’s
the same day that they then leave and go to the
Watertown Arsenal Mall. |

So what happened on Thursday? And they
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ask him, Detective Traylor asks him, so when is
the last tihe you have been in Brighton that you
know? When is the last time that you have been
in Brighton that you know of anywhere near the
Fanueil‘hoﬁsiﬁg projects? What’s his answer?
Probably once or twice l;st week. Listen to the
tape. He!/s asked day by day what he did. He
says ﬁe’s only in the development once that week.
Now .it’s once or twice but not Thursday.

Is_he slipping up here? Is that the
second time, other thén Monday night, once or
twice last week? Remember the question, when is
the last time you had been in Brighton. Nothing
about Thursday. When is ﬁhe last time you were
in Brighton that you know 0f, anywhere near the

projects. Probably once or twice last week but

. not Thursday. He’s not asked about Thursday.

Why is that on his mind right now? But not
Thursday, and then helsays, I was off Thursday
and I know I tried to look for him, called
around, meaning Jason Robinson, called around

some of the o0ld numbers, no one has seen him, no

‘one has heard of him. He is asked a question,

when is the last time you were in the
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development, not when is the last time you saw

Jason Robinson. ‘That is the question earlier.

- All of a sudden his mind is now'concerned about

Jason Robinson.

Ahd why is 1t that he’s éaying, Jason
Robinson, I called around, called some of the old
numbers, no one has seen him, no one has heard of"
him, that was it. He just said in the tape
statement minutes earlier he had paged-Jason
Robinson on Monday and Jason called him back,
Sunday or Monday, and that’s why they went into
the development. So why is he now all of a
sudden —— that’s how he gets iﬁ touch with Jason
Robinson and he says, i’m paging him, I’'m looking
for him, I'm trying to find him.

Because, the reason why he’s doiﬁg
that, ladies and gentlemen, is because he’s not
looking for Jason Robinson, he’s not tfying;to
find Jason Robinson on that Thursday. He'’s
t;Ying to suggest to the police, I didn’t see him
because I_COuldn’t'find him. That goes to his
consciousness of guilt that that Thursday he is
with Jason Robinson.

And what does he tell you on that tape
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about the pager?. He says that whenever he
contacts Jason, Heather, sometimes, not all the
times when-he contqcts Jason, Heather Coady will
answer the page. Does that co:roborate what
Joleena Tate'told you and what Eddie Gauthier
said? Is that éorroboration that they share the

pager, Jason Robinson and Heather Coady, his

- girlfriend? That’s also corroboration.

What happens then on Eriday? What does
he say on Friday? Wednesday he ieaves early,
Thursday he has the day off, Friday, this man of
punctuality, who works sometimes, as the man
said, forty—-four hours a week, what happens on
Friday? Calls in sick, I was'tired, called in:
sick. Thursday is your day off, Wednesday
afternéon you're nét working. What then happens
next? Well, what happened on Saturday? Saturday
my brother came info,town, birthday party.  What
did Joleena Tate tell you? What did she tell
yog? The last time she saw him he said he’d pick
her ﬁp because his brother is coming into town
for his bifthday. Joléeﬁa Tate, how did she know
that? She knew it because that’s her boyfriend

and he said he’s picking her up and she never saw

80




10

11

13
14
15
16
17
18
19
20

21

22|

23

24

him again. How would-she_know that?

What abou£ New Hampshire? Did you go
to New Hampshire? ﬁew Hampshire, -yeah, weﬁt to
see my uncle. Really? Where is that?
Manchester.' How does that corroborate, support

what Joleené Tate told you, independently support

. what she tells you the defendant told her, the

deﬁendant, Tanzerius Anderson, when he was
leaving, wheén they were coming-'back having stolen
that gun? What does he say to her? If I'm ever

asked I'm going to say 1 was in Manchester

visiting a relative. How would she know that?
She’s not a psychic, ladies and gentlemen. She’s
not a mastermind. She’s a sixteen-year—old

. individual who has the statement from the

‘defendant and that’s what he says to the police a,

week later, I am in Manchester visiting.

Now, the defensé has-told,you, contrast
and compare the demeaﬁor of £he witnesses in this
case and I would ask you to do that. Then
contrast and compare, when the bolice then bring
Jonathan in, what does Jonathan tell YOu on the
stand? Because the defendant in his statement

about New Hampshire says what? I’'m in New
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Hampshire with'Jonathan,lgoing to Visit'my-uncle,
and we stayed together at a hotel.

Jonathan, on the stand, what’s your
felationship to the defendant, Tanzerius,
Anderson? Wé;re close, we;re like brothers.
Jason Robinson, we’re like brothers. Did you
ever go to New Hémpshire with the deféndant?
Yeaﬁ,lone time. Did anxbody in tﬂe room believe
him when he says one time? And then when I
asked, did you stay in a motel with him? I don’t
remember. I then showed him the grand jury
minutes. That doesn’t refresh your memory? Did
you testify under oath, sir, in the grand jury?
And you heard mé read thosé three questions;_ I
asked him, did you ever stay at a motel with the{
defendant? No. A;e you certain of that? Yes.
So your testimony, sir, I asked him at the grand
jury, is that you never stayed at a hotel with
the defendant up in New Hémpshire? Yes.

Why is he lying? Why 1is ﬁhe defendant
saying that he stayed at the hotel with Jonathan
Simms, his brother; his brother will maybe cover
for yéu, but.what happened? Jénathan Simms —-—

and think about this, why did Jonathan Simmsvgo
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to the police station? Why did Tanzerius

" Anderson say, let me be questioned, oh, can

Jonathan Simms come with him? Jonathan was going
to be a back-up. The problem though was, he
didn’t havé enough opportunity between the time

he called the police, Tanzerius Anderson, and the

-police got there to give Jonathan the details.

So Jonathan_says,.yes, and once he'§
interviewed, he says he doésn't_recall._ Jonathan
sa?s to the detectives, after Tanzeriﬁs Anderson
has said I went up to visit my uncle, my uncle
wasn’t there, Jonathan Simms was then questioned
and, I suggest, his story on the stand was not
credible and he was impeached. In the statement

he gave to the detectives, moments after he

talked with Tanzerius Anderson, we went up to see

his .uncle —- his cousin actually, we didn’t find
the couéin bﬁt we fouhd his uncle, I belie?e he
sqid Uncle Ffank, but that’s for you to decide.
We found his uncle and we talked to him for a

couple of hours. Tanzerius Anderson, that wasn’t

his statement. They didn’t see the uncle.

So what does that tell you, that

statement? Does that corroborate Joleena Tate,
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what she told you about going to New Hampshire?

Does that corroborate Eddie Gauthier, Joleena

‘Tate about Thursday? And think about this.

Thursday morning he’s at the development all day

basically. She said nine thirty he called, she

told you she understood him to work forty hours a

" week. If she understood him to work forty hours

a week, how did she know he didn’t work on that
Thursday? Did she go and call and check the
records to see whether or not he was coming into
work on Thursday? How did she know on Thursday
that he was not at work, therefore he could be at
the dévelopment?j

How did'Eddie Gauthier know on that
Thursday when he said that they were at the
Scrub-A-Dub and Store Twenfy—four? He worké
forty, forty-five hours a week. How would they
know that he was gbing into the developheﬁt?
They couldn’t have. They independently could not
have other than the fact that he was in the

development and they saw him and they told you'

what they saw.

Then finally in terms of his statement,

he’s asked, do you know 4—_the defendant,
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Andersén, do you anw.Eddie Gauthier? No. No?
Does that corroborate what Joleena Taté told you
this defendant said he would say when asked
whether he knew Joleena Tate, he says, I don’t
know you. ‘wWhen asked, what does he say ébdut

Eddie Gauthier? No. Eddie Gauthier knows him

‘and Eddie Gauthier has no axe to grind in the

case.. You have that in terms of the statement.
You have in terms of the Yankee Clipper, in terms
of corroboration.

There’s a third thing you have in

corroboration in this case. I have touched on
it. 1It’s his work records, and I ask you to look
at that work record. That work record, sure,

there is no crime to be late, eVerybody is late,

but look ét that work record. That is kind of

like a pulse, a record of his life, of how he is

as a human being, and look at this record. Look

at it from December, January, February, look at

the times he starts, look at the times he leaves,
how punctual he is. Look at, all of a sudden
what happens to unravel on that lést week?

The body is found on March 28, he comes

in late. He never came in late. Sure, he came
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in late the last week before one time. That was
it. You look. I might be mistaken. That was
it.  You héve no idea of what happened lasf week?
There is no evidenée about any crime'being
committed; You have evidence at this time on the
twenty—-eighth of whét happened. So he’s late.
Then go . into Wednesday, this man of
puhctﬁality, leaves early. For Qhat‘reason? To
get a héirCut. And the next day he’s gbing to
get a haircut. Thursday he says 1is his day off,
this man of punctuality who doesn’t miss work,
who does, when you add it up, at least forty,
forty—-five hours a week. He takes off-early,
Sometimes ih terms of a holiday coming up, he

makes sure that he works forty—-five hours a week.

He doesn’t come to work on Friday. He
doesn’t go to work on Saturday. He never comes
back to work. He doesn’t even collect, and use

your common sense on this, ladies and géntlemen,
he doesn’t even collect his last check. He has
worked two and a half days and doesn’t collect
his check, his last check. He lives around the
corner. Late, comes in, comes in late, leaves

early, doesn’t come back.
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Wﬁat.does that tell you?b It tells you’
—— does it-tell you he did.this?_ Independently,
alone, with just that, of course it doesn’t tell
you, but put this in conjunction with eyeryﬁhing
else, it tells you this, a major change has just

happened in the man’s life and there are much

‘more important things in his life right now that

he hés to be concerned with, much more important
things like getting Eddie Gauthier, like getting
Joleena and getting Heather, getting them all

together to make sure that Jason and that some of

 these guys will all get together and stick to a

story that he wants them to stick to. That’s
what that tells you.

Let’s go to Eddie Gauthier. Now, Eddie
Gauthier, the man is an indépehdent witness. He
is not a defendant in the case. He is a witness.
As a maﬁter of fact, if you look at it like.this,
he is not only a witness against these
Qefendants, Tanzerius Anderson and Jason
Robinson, he is a witness against Héather Coady.
He’s not a defendant, he’s a witness, because he
incrimiﬁates her in terms of hér infolvement in

this case. He is an independent witness,
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independent of Heather Coady, other than a pure,

pure speculation, that they ‘got their stories

. together. Seventy—-two hours afterwards, he 1is

the first witness to come to the police, and say
what he saw. Joleena, it’s not until three

months later that she is picked up and she tells

what .she saw independent of Eddie Gauthier. . He '

is a Witness.' Sﬁe is a posSine sﬁspect'and
their stories mesh, what they saw is |
corroborafed.
THE COURT: May I see you a moment?
(Whereupon, a diécussion occurred off

the record at side bar.)
MR. TOCHKA: I apologize. I misspoke.

I'm talking about Joleena Tate. Contrast and

compare. I’m talking about Eddie Gauthier in

terms of how he is an independent witness and the
devil is in the details. This is what you should

do in the case. Contrast and compare what Eddie

Gauthier and Joleena Tate tell you independently

about what they saw that night and what happened
versus what. the defendant, Tanzerius Anderson,
along with his friend, his brother, Jonathan

Simms tells you.
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- That shows us, when you contrast and
cdmpare, the devil is in the details.
Manchester, New Hampshire versﬁs Conway, New
Hampshire. Whether you saw an uncle, whether you
didﬂ’t see.an uncle. Whether you stayed at a

hotel, whether you didn’t stay at a hotel. The

".devil, it’s in the details. They didn’t get them"

down because when you tell the truth, ladies and
gentlémen, you don’t have to worry about making.
up é story, you don’t.have to worry about the
details because you just tell what you saw and
what happened.

And look at the comparison with Joleena
Tate and with Eddie Gauthier. What’s the
coméarison in this case? That night they’re all
together. Eddie Gauthiér ﬁellé you that; Joleena
Tate tells you that. Now, there is one
difference and Mr. Doolin brought that out and
that is, it’s clearly something you have to
resolve. Joleena Tate tells you shé left with
both defendants to go to Dunboy Street. Eddie
Gauthier says that Jason Robinson stayed behind.

That’s one thing thaf you have to

resolve and I suggest to you it’s resolved in
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That shows us, when you contrast and
Cdmpare, the dev;l is iﬁ the details.
Manchester, New Hampshire versus Conway, New
Hampshire. Whether you saw an uncle, whether you

didn’t see an uncle. Whether you stayed at a

hotel, whether you didn’t stay at a hotel. The

.devil, it’s in the details. They didn’t get them

down because when you tell the truth, ladies and
gentlémen, youldon’tjhave’to_worry aboﬁt making .
ué é story, you don’t have to worry about the
details because you just tell what you saw and
what happened.

And look at the comparison with Joieena
Tate and with Eddie éauthier.» What'’'s the
comparison in this case? That night they're all
together. Eddie Gauthier tellé you that, Joleena
Tate tells you that. Now, there is one
difference and Mr. Doolin brought that out and
that is, it’s clearly something you have to
resoive. Joleena Tate tells you she left with
both defendants to go to Dunboy Street. -Eddié
Gauthier says that Jason Robinson stayed behind.

That’s one thing tha£ you have to

resolve and I suggest to you it’s resolved in
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this way, two ways. bne is, if they had been in
cahoots, Joleena Tate aﬁd Eddie Gauthier, there’s
absolutely positively no evidence of that.
That’s kind of an easy thing to do that you get
that mixed up, that they éll went together, that
they all stayed behind. At that point in time
who left is not as important to Eddie Gauthier
becauée no crime is being committed at this
point. Eddie Gauthier’s mind is not thinking.
about who is going to stay with me, who is going
to go with Joleena Tate. ©Eddie Gauthier is in a
room smoking, Eddie Gauthier is in a room with
Heather Coady; The  door is clqsed. You heard
that there’s Nintendo games, I believe, in.the
room. You heard that there is a stereo.

They call out -—-— Tanzerius Anderson
célls out his friend, as you read in the taped
statément, his friend sinde kindergartén, Jason
Robinson. Jason Robinson comes out, they then
leave. Joleena Tate tells you they are gone
about fifteen minutes.. You have driven that

route from the development to Dunboy Street.

They drive that route and a short conversation,

phone calls, .yves, Yaz, Mr. Yazbek, he’s coming.
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Eddie and Heather Coady ére invthat'
room. They céuld’be playing video gémeé, théy
could be talking; laughing, listening to music.
Five minutes goes by quickly. They are not out
in the living room at this point. Jason

Robinson, it’s only fifteen minutes. It wouldn’t

“stick out at.this point in-time. Eddie Gauthier

is not thinking, there is goihg to be a robbéry,
there’s going to be a murder down the road . in
this case. |

Compare those two in terms of
corroboration, Eddie Gaﬁthief and Joleena Tate.
What happens? He tells you, Eddie Gauthier tells
you that he sees Jason out there, Joleena Tate
tells you that Jason is out there behind that
particular fence. Joleena Tate tells you thaf
there is a. shot and that before.the shot she
meets up with Heather in the area of Oscar Vega’s
house. Oscar Vega tells you that, Eddie Gauthier
tells‘you that. After the shots, Eddie Gauthier
tells you that both ére running out the back of
the deveiopment. 'She.telis you at that point

wherevshe is, she is on the stairs going into the

parking lot.
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You went out to the back of thaf'
development.v You have seén how you cén go to the
fence iﬁ the back of 89, you can céme through one
of those bﬁildings and you come right out to the
back of the parking lot. Eddie Géuthier is
waiking through that developm;nt, through the
playground, not standing there the whole time.

He’s walking, he sees them running, he continues

- to-walk, he then sees them in the parking lot.

" Joleena Tate tells you she sees them next in the

parking lot. Joleena Tate sees them in the area
of the parking lot.

What else corroborates what they’re

saying? The car, where is the car parked? The

<

car is parked across from the building on the
other side. How do Joleena Tate and Eddie
Gauthier get that together? What else do they
tell you? . They éay that afterwards fhéy go. to
the park. Joleena Tate and Eddie Gauthier tell
you that, they téll yqu abouf the conversation in
the park. Joleené Tate and Eddie Gauthier tell
you about the conversatioh in the park. She
tells you afterward where she sees him again.

She sees him in her mother’s house. Whether the
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conversation is.in the bathroom on in the
hallway, do you think people are paying attentioé
to that particular le&el of detail? It;s
cdrroboraﬁed they’re in the house together.

What does shé tell you dfterwards about
a couple of days later? She doesn’.t remember the

exact date. She remembers ‘that Veronica Blaykman

has called her and has said that the'police héve

~Just talked to her and that they hayg»got

Joleena’s name. Detective Coleman‘tells you it
was a Thursday we talked to Veronica Blaykman.
Thursday is the same day Eddie Gauthier tells you
these two defendants are with him at the Store
Twenty—-four.

Heather Coady —— sorry, Joleena.Tate
tells ydu that they’re at Store Twenty—foﬁr;

Eddie Gauthier tells you they go in the first

'stall at the Scrub-A-Dub. JQleené Téte tells you

that they are in the first stall of the car wash.
Eddie Gauthier teils you they go to Burger King.
JQleena Tate tells you they go to the Burger
King, even to the point, there’s one pefson
eating at the Burger King,_one person with an

appetite at the Burger King. Eddie Gauthier
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tells you they dfopped him off at Viﬁelana
Street. She tells yoﬁ-they dropped him off at
Vineland Street.

That’s the corroboration. "That’s
independently from Eddie Gauthier who is not

involved in terms of a defendant in '‘this case,

" who is not even a suspect in the case, other than.

the méchinations Qf defense_counsel.they'want
you to believe. What else about Eddie Gauthiér
tells you that he’s truthful? Seventy-two hours
after the incident what does he do? He goes to
the police with his mother. A man who just does
a shooting does not go to the pélice seventy—two
hours later with his mom when there is no
evidence against him. The police had nothing.
Do you think hé went to the police at this point
in time if he’s really the shooter?

And then what does he do? You;ﬁe heard
Detective Coleman that aé a result of his story,
as a result of the stories of the other witnesses
they talked to, they were led to Joleena T;te.
Eddie Gaﬁthier, let’s getlthis straight. Eddie
Gauthier is a suspect in the case, he’s possibly

the shooter, he then goes to the police and he
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" identifies a person who you know from Joleena

Tate thét she was involved with, he identifies
his conspirator? The person who goes to the
police who commits a crime does not point out the
person that they committed the crime with.

A person who goes to the police th
committed a crime who is going to say I had
nothing to do with it does.not point out the

person they were involved in the crime with.

"That person can come back and say, what are you

talking abbut, why are you putting it on me, you
are the one who did it. The person who was
involved gives a story, I don’t know where it
was, I don’t know what happened that day, all I
saw was two individuals running, I don;t know
anything about it. | |

Eddie Gauthief is a witness in the
cése. Eddie Gauthier is the first person to come
to the police_in this case. Eddie Gauthier is
the one who pointed these two defendants out.
Eddie Gauthier who has no axe to grind. Eddie
Gauthier is a person who is friends with Yaz,
whose brother wérked with Yaz. Eddie Gauthier,

you saw .his demeanor on the stand when he saw
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that.pictﬁre. Eddie éauthier is not the
perpetratér. He 1s the witneés in the case, and
he is the witness who corroborates what Joleena
Tate tells you.

Ladies and gentlemen? this is what I
suggest happehed on thét evening. On that
evening, astoleena Tate tald you, éhe asked the.
defendant if he wanted to do a robbery and her"
credibility,'her{demeanor_speaks volumes to fdu;
why did you ask him that? Because he had to go
to work the-next day, he said he was going to
leave. That»speaks volumes to you. She’s
sixteen years old. You might want to think she’s

not, her vocabulary is extensive by saying

- desolate, whatever. She is a sixteen year old

girl. Does it have the ring 6f truth? She is
saying to him she doesn’t want him to leave so
she comes upvwith the idea to do thé robbery.
What else has the ring'of truth is when

éhe told vyou the fifst time.they‘went to New
Hampshire, what was the conversation after they
couldn’t get into the house? I told him I was
sorry. A sixteen year old girl with a nineteen

year old man. That’s what she is. That’s the
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way she was. That’s who she was. I’'m sorry.
That goes to her demeanor. |

So what happens? She says, do you want
to do a robbery? He says, fine. He calls his
friend, his lifelong friend, Jason Robinson, you

down for a robbery?  You might say, ' well,

- Tanzerius Anderson. is working, why does he have. .-

to rob, why does he havé to get money? Because

'in his mind, as Joleena Tate tells you, he is

intereéted in doing some type of group and he'’s
interested in trying to —- he has these visions
or whatever and this man, Yaz, he’s been told
carries a lot of money, it.would be a quiet hit,
so he gets his lifelong friend, Jason, you down
for a robbery? Yes.

Joleena‘Tate then sets it up and she
tells you she sets it up: Other than her coming
forward and #estifying,and telling you what
happened, you would not know she set that up.
She could lie and say he is the one who set him
up, he’s the one who told me to do it, but I
suggest she told you based.on what she did.

So what do they ao? Plans are made.

Yaz is brought back to that development. What
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happens? She does her oh, oh,‘iﬁ’s a robbery,
and that’s all she thought it was going to be.
Yaz was a peréon that would give up the money
easily. Yaz was the persoﬁ that she knew that
she could get.money from in terms of going to
restaurants at any poinf'in time.'nShe had no

interest in'doingAanything'to Yaz in terms of

., harming him. It was to impress her boyfriend

that she can get some money from the.guy,_whé_'
would just give ﬁp the mohey. So she walks away.
and you think £hat she is involved in this? She
is going to the restaurant, putting —— letting
people see her and the like if she knows there is
going to be this shooting? She knows there is
going to be the criminal activity of this
magnitude? No.

What does she do? She starts walking
away. These two defendanfs come:from'the back of
this area. They grab him by his car. You can’t
have emotion in the case, I agree a hundred
percent. I'm not standiné here shéwing you these
photographs. You can loék at the photographs, I
suggest you have seen them, again'because this

case should not be decided on emotion. They then
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start.marching him towards that hallWay.‘ She
walks ddwn there, consistent with Eddie Gauthier,
consistent with Oscar Vegaf They are walking,
they are in the hallway,Ahere’s two young guys,
thirty—five'year old man, two young men, two
strong men grabbing him, one of them armed with a
gun.

He knows'npw'he is in a desolate area.
He knows as he is being marched into that
hallway. He can infer there is nobody in that’
hallway. Marching him into that hall. What
happens? Please ho, pleaée»no, I know people in
the development, I know peéple, I'm a nice guy,
and as he’s being marched into that hallway tﬁis
defendant says to him, Tanzerius Anderson, keep
your‘face-forward because he doesn’t wént him to
turn around, and that’s what Joleena telis you he
said, keep your face forwérd.

And why is that spatter on the wall?
She tells you that he said, Tanzerius Anderson
said to her that he had him up against the wall.
Where is the spatter on thé wall? She tells you
that Tanzerius Anderson told her he was reaching

for the doorknob, that he was'reaéhing and he
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kept on saying, don’t reach, doﬁ't reach, as he’s
trying. 'I suggest he is on the threshold, he’s
trying to get out as he’s saying, please, no,
please no, as he'’s sa&ing, I'm not police. Why

would he be séying I'm not police? Why would he

be saying that? Would he be calling for police?

Why'would he be sayiné, I'm not police?. Would he
be safing pléase but in_térms of.his accent i£
sounds like poiice? 'Ybufll'neVer Know.

As he’s saying please, please, or
police, police, Joleena tells you this defendant
kept on saying to him, don’t turn around. Do you
see the gash on his left forehead? I suggest it
could be inferred —— he got it before or after
this incident. I suggest you can infer that he
got it béfore becausé I suggest that -he got it,
he’s there saying please, no, what do you do?
Wﬁat’s the common sense thing to do? Don'’t turﬁ
around, the victim, please, no, please no. As
he’s sgying please or police or whatever, this
defendant who is standing above him as he’s
crouching down hasAthe gﬁn, has the gun directly
in this fashion that I have itlright now and has

the gun and pulled that trigger. The blood then
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spatters. These two defendants aré there with
the body in the hallway.

Now, how does thét body get out in that
street? I suggest you can infer that it was
dragged. I sugéest that_when you look af the
photographs, if you look close at those
photographs., I suggest it doesn’t help you come .
to the conclusion aé to who-did_this, but I
suggést when you look at thése photographs,‘tﬁe
man was dragged. And how can you do that? When
you look at it, look at how he is against the |
wall. His legs are parallel to that wall. There
is the corner right here to thevdoor, his legs
are parallel. That’s not as if he just fell.
They’re parallel, they’re straightened out.
Because he has been moved. |

What else? You’re heard testimony that
there is Spatter on his hip area and theréﬁs
spatter on his shirt area. Look at'the
photographé. Theré is‘nothing on his stomach,
there is no spatter there becéuse'as he already
has the blood on him, he’s moved, and that’s why
there’s spatter there because he’s been dragged.

That doesn’t help you to come to the conclusion
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in the case but I suggest that you can infer that

all that blood is his blood, the spatter on the

steps and obviously the blood next to the body.

What happens at this point in time, the

individuals run. Eddie Gauthier sees what
happens. He sees Tanzerius Anderson. He sees
Jason Robinson. And you all have heard, - in terms

of whét happened after that,'Joleena Tate knows
that the police afe going to look for her becéusé
she can be identified, not because there’s any
witnesses who can idenfify her as doing anything
in the back of thét hallway, hot because anyone
can say she has anything to do with it. She
knows the police are going to be looking,fof her
because she is the last one to see Yaz. That’s
Why_she runs.

Eddie‘Gauthier, sevénty~two hours
latef, goes to the police stétion, tells his
mothé;, tells them what he saw in terms of thése
two defendants. What does Eddie Gauthier do?
The police have him go back home. Ten hours
later on that Thursday mofning these two
defendants are over at his house —-— I’m sorry,

Heather Coady goes to his house, brings him to
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Store Twenty—foﬁ: where Joleena Tate is there as
well'as Jaéon Robinson and Tanzerius Anderson.

What~d§es Eddie Gauthier do afﬁer he
leaves, éfter they drop him'off on Vineland
Street? You have heard from the detective there
is a phone call made. I suggest you can infer it
was on that Thursday. They got the phone call
because Eddie Gauthier had just gotten back tor
his house, and later on comes back and gives é
sﬁatement about what happened that second time.
That statement, the reason for that is what
happened on that Thursday in terms of these two
deféndanté tryving to cover their tracks. That'’s
where that evidenge comés in,vladies and
gentlemen.

And, ladies and gentlemen, then what

happens? Joleena Tate, that Thursday, leaves.

. She goes on the run. She is the only witness

Shé is the only one who knows in terms of the
participation of the robbery. They don’t have té
go anywhere at this point in time. Months pass.
Joleena Tate is picked up; There is a grand jury
investigation, warrants issue, police go to Jason

Robinson’s house, bang on the door. Jason '’
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Robinson has nothihg fo do.with fhis? Eddie
Gauthier has no motive against him. Joleena Tate
has no motive against him. Bangs on his door;

Is there anydne who doesn’t believe'the officer
who testified? Twenty—-five minutes where he’s

saying there is a warrant, you need to come out,

we don’t‘want anyone to get 'hurt. They.go in.

They_ﬁave to bust the door in. They go in.
What’s he doing? 'He'’s hiding under: a blanket aﬁd
sitting in a chair. That goes to his
consciousness of guilt in this case, ladies and
gentlemen.

Ladiés and gentlemén, when you édd up
all that evidence, when you add up Eddie Gauthier

independently, when you add up Joleena Tate, when

you add up the Yankee Clipper, Oscar Vega, the

defendant’s statement and his work schedule, when
yoﬁ add up all that evidence, lédiés and'
gentleﬁeh, you sﬁould come to the conclusion that
Tanzerius Anderson and Jason Robinson shot and
killed Iman Yazbek during tﬁe course of the
robbery and that that murdef; it was premeditated
in the sense that when he goes into the car,

Anderson says, I’ve got my body. It was
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premeditated and it was committed with extreme
atrocity and cruelty when that man is begging for
his life with a gun less than a fraction of an
inch or an inch or so, whatever your memory 1is,
shot with a three fifty—seveh magnum, a high--

powered gun, with the injury that you saw, it was

"committed with extreme atrocity and cruelty.

And these two dqfendants acted as a
team, Jason Robinson and Tanzerius ‘Anderson,
lifelong friends, acted as a team, and they are
responsible as a team for what happened. I’d ask
you to find them both guilty. Thank you. |

THE COURT: Thank you, Mr. Tochka.
Ladies and gentlemen, what remains 1is to listén
to my legai instruction which will take.longer
than i’m sure ?ou’d like it to be. So we are
going to give you a recess at this time for .
lﬁnch. We are going'to také-a somewhat shorter
luncheon recess so that we can give you as much
time this afternoon as reméiné after I have
completed my work to discuss the case.

Please understénd that although the
arguments have been made and the evidence

concluded, it is still —-— the case is stiil not
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ready for your determination because you have not

yet‘been instructed on the law and until that

happens you are still under the strictures about

not discussing the case, even among yourselves.

So would you please leave your notes in
your envelopes. Lunch has been brought in for

you and we will come back  in about forty-five

minutes. Thank you.

(WhergupOn,_the jury was escortea.ffom'
the courtroom at 12:01 o’clock p.m.)

MR. DOOLIN: May we approach?

(Whereupon, "the following discussion
occurred at side bar:)

MR. DOOLIN: Judge, I object to certain

parts of Mr. Tochka’s clésing about. the
obligation of Ms. Tate to tell the truth and the
consequences therein. I would suggest to the
Court that thét is impermissible at this.point.
I aléo dbject to an inference that was made about
halfway through Mr. Tochka’s closing that because
of something that was said dﬁring Mr. Anderson’s
statement, that you could.draw an inference that
on Thursday, from that statement, he was with

Robinson. I would suggest to the Court that that
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is an impermissible.inference basedvon the
testimony that has gone in regarding that
statement.

I also respectfully object to
references made to thé demeanor on the stand of
Mr. Gauthier when he saw that picture. That was
something that both Mr. Flaherty and I
specifically objected to and I believe it was
stricken by the Court during Mr. Tochka’s
redirect of Mr. Gauthier, énd to make reference
to that, I would suggest to the Court, plays to
the jury’s sympathies and I also object to that
as well.

I also object, and I think it’s an
impermissible inference to argue to the jury as
to what Gauthiervhad said in the seéond'taped
statement in terms of calling the police and then
giving a second taped statemeﬁt that.
inferentially you could infer that he was talking
about this meeting that happened at Scrub-A-—Dub.
That’s not in evidence from that statement and I
would suggesf to this Coﬁrt that that is an
invitation for the jury to speculate.

And I also respectfully object to, at
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the eﬁd, to the bégging for life. Again, I would
suggest there‘is no eviaence of that. Tﬁat’s
speculative as well.

And, for all of those reasons, I object
to Mr. Tochka’s closing. |

MR. FLAHERTY: On behalf.of Mr.
Anderson I also join in Mr. Doolin’s objections
to thé references of Ms. Tate to tell the trutﬂ,
if not, she can be prosecuted, if she doesn’t
comply with the agreement, it can be broken. I
also join in the objections to the reference to
the demeanor of Eddie Gauthier when the
photograph was shown to him.~rI_object to the
characterization of the business records as
records of Tanzerius Anderson’s life. I object
to the reference of Heather Coady during the
final argument, and I would object ——

THE COURT: With reference to Heather
Coady, Mr. Tochka did misspeak and I drew him to
side bar. |

MR. FLAHERTY: I agree the record is

clear. Just for the record I do object and then
for the —— with respect to the receipt, Your
Honor.
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THE COURT: What receipt?

MR. FLAHERTY; The receipt from the
Yankee Clipper hotel when Mr. Tochka made the
argument that the handwriting that appears on
there could only be known by the person who. is
signing it. I object again to the argument.along
the lines of the motion in limine -—- or the oral

motion that I had brought an objection to that,

what I called totem pole hearsay, appearing on

the receipt, so 1 again object.

THE COURT: Anything more from you?

MR. TOCHKA: No.

THE COURT: Okay. With respect to any
impermissible inferences, the jury will be
properly instructed on inferences and they are
entitled to draw any inferences which they think
are rationally based on the evidence. With
respect to the demeanof of'Eddie Gauthier, any
demeanor of any witness is a part of the jury’s
duty to assess the credibility of the witness and
there is nothing improper there.

| With respect to'Mr. Tochka’s reference
to the victim begging or pieading for his 1life,

there was testimony, as I recall it, from Joleena
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Tate having to do Qith what she seid Anderson, I
think, told he; about tﬁat so I think that was
proper argﬁment. With respect to the plea
agreement of Tate, the obligation to tell the
truth, it’s reflected.in the'plea agreement‘which
has‘been introduced in a redacted form andg,
therefore, is fair argument. The receipt'I_think
I deait wiﬁh before, sir.

So eny other matters you raise "I think -
will be adequately dealt with in my charge.
Thank you. |

(Whereupon, the proceedings were
recessed at 12:05 o’clock.p.m., and reconvened at

12:55 o’clock p.m.)

110




10

11

12

13

14

15

- 16

17
18
19
20
_2{
22

23

24|

THE COURT: Ladies and gentlemen,:‘
before IAbegin, I’m going to ask the clerk to
announce the appointment of the foreperson.

THE .CLERK: The juror in seat number
fourteen, juror 2-1, Michael Panichas, the Court
appoints you the foreperson of thiS'jury.

'THE COURT: Members of the jury, will

you please stand and rise with me for a moment?

" It has been a. tradition in the Superior Court of

the Commonwealth of Massachusetts that at the
time the Jjudge explains the law to the jurors -
it’s called the judge’s charge - that the jurors
and the judge rise to face one another.. The
reason we db this is to take a moment to reflect

on the important and serious task that you are

about to undertake and that task is to ensure

that Both the citizens of the Ccommonwealth and
fheéeAdefendanté havé whaf they are.
coﬁstitutionally entitled to — which is a fair
and impartial trial.'

Now, at the beginning of the proceeding

you heard the clerk say that these two defendants

had pled not guilty to the charges the

Commonwealth had made against them and had placed
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themselves upon the_country.for‘trial. In this
casé you ha?e been selected as representatives of
this country to hear the evidence and to decide
the case. When I have completed my instructions,
you will be going to the jury room to sort
through all the evidence, to make critidal
decisions about that evidence,'primarily.how much'

of this evidence do you feel collectively-is

~deserving of weight and consideration, and then

you will be following or applying the law to
those decisions that you made.

Your job will be‘to détermine whether
or not the Commonwealth has proven the guilt of
each of these defendants on the_indictments that
have been brought against them. When you do so,
you should fairly and impartialiy eﬁaluate the
evidence, do so without favor or bias or
prejudice for of against one side or thé othér,
and come to your decision which you must do
unanimously.

If, after you have done so, you
determine that the Commoﬁﬁealth has proven each
and every one of tﬁe elements of the crimes‘that

the Commonwealth has charged these defendants
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with coﬁmitfing, then you shouid say -So and you
should find the defendants guilty. Equally
importantly, if, after you’ve carefully compared
and éonsidered all of the evidence, you decide
the Commonwealth has‘failed to éatisfy its burden
on one or more of the essential elements of these
crimes, then you must say so and find the
defendant not guilty. |

So we just take a moment before'I.gét
into‘the substance of the law here to make sure
that each and every one of.you appréciates and
understands the seriousness of the work you;re
about to undertake. ‘All of us are confident,
having observed you throughout the trial, that

you will continue to discharge your oath in the

case to decide it fairly and impaftially. Thank
you. You may sit down for the remainder of the
charge;

Ladies and gentlemen, you may, if ybu
like, take notes with respect to this
instruction. I will advise you that it is long
by neégggaéyjﬁééause tﬁeré are many legal
concepts here wﬁich.I am required to explain to

you so I would invite you to take notes if it
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will assist_you in understanding what I’'m saying
or in recalling what I have said later.

Please understand: that everythingvl ém
about to explain to you has to be accepted in ifs
entirety. You can’t ignore anything, you,can't.
Single out any instruction fof special attention,
nor can you question the wisdom of any rule .of
law. -You must follow the law, apply it as it
were, to the facts which you as a group decide’
arevworthy of belief.

Now, I’'m going to begin my instructions
with some general principlés. I will explain
what is not evidence, what you cannot use as a
basis for your verdict. I will move on then to
talk about the sources of evidénce; in‘other
Wbrds, how did.the evidence come in before YOu,
then the types of evidence, direct.and
circumstantial, which ybu may conéider; .i will
then mové on to define what we mean by proof

beyond a reasonable doubt, and then I’11 move

~into explaining what the elements of the crimes

that the Commonwealth has charged these
defendants with committing are, and there are

some legal principles I must also explain such as
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joint venture, a theory that the Commonwealth has
used in this case in suggesting that these
defendants committed these acts in concert or
together.

Alright. Let’s start with what is not

evidence in -the case. The opening statements and

closing arguments made by the lawyer are not

evidence. At the beginning the attorneys hadian
oppdrtunityuto_tell you whét'they hoped-to-dO'énd
at the end.what they hoped they had done, but if
at any time in the course of these events you
heard an attorney express a personal opinion
about the believability of a particular witness
or the guilt or innocence of a particular
defendant, if that assessment doesn’t coincide
with your collective judgmént, then you are to.
disregard it. Also, if at any time you heard
some refefenceé 6r allusions to matters that. were
not put in through the witnesses or the exhibits
then you muét disregard that as weil.~ Your Jjob
is going to be to decide what the evidence was
and then to decide how much of it to give credit
or consideration to.

Secondly, the questions asked by the
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lawyers are not evidence. Only the answers

actually given by the witness constitute

- evidence. Occasionally, and perhaps more than .

you’d like, you heard an attorney object to a
gquestion. I had explained that attorneys have

obligations in those matters, as I do, to ensure

~that what you hear is admissible under our rulesuv

of evidence and those are the rules thét we mu%t
conduct our trials b?.' If'I:sustaihed the
objection, Ehe witness was not permitted for
whatever legal reason to answer the question so
you éan't guess oOr spéculate about what thaf
answer might ha?e been. If I overruled it and
the witness went ahead and answered the.questibn,
of course that answer constitutes evidénce for
your consideration together with all other
evidence. Please do not hold anything against an
attbrney for making an objection. They have
obligations, as I said, as I do, to ensure that
our‘trials aré conducted in accordance with our
rules.

Next, what is nét evidence is anything
having to do with speculation or guesswork. Tﬁe

only sources of evidence given to you here were
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the testimony of the witnesses and the exhibits.

~You cannot guess or speculate about other matters .

that were not put before you.

ﬁext and very importantly, the
indictments are not evidence. I believe you took
them,.Mr.'Clerk, if I could have them?. An
indictment, as I éxplained‘before,'iS'the‘formalQ

mechanism by which the Commonwealth says to

" Someéocne we are accusing .you of committing a

crime. Now, in this case there are six
indictments, three agéinst each defendant, three
against Tanzerius Andersonvand three against
Jason Robinson. Each defendant is charged with
the murder of Iman Yazbek on Mafdh 28, 2000.

Each defendant is charged with the crime of armed
robbery of Iman fazbek-that same date, énd the
third indictment concerns the unlawful possession
of a.firearm. Each_defendant is also.éharged-
with that crime.

The indictments will be with‘you in the
jury room, together with the verdict.slips, S0
that you may refer to.theﬁ, but understand and
please keep in mind, that the indictments are not

any evidence of guilt on the part of either
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aéfendant nor any'bésis frOm whicﬁ guilt can be
inferred.: Thesé defendants, like anyone'charged
with a crime, are presumed innocent until proven
guilty and that is a very important
constitutional safeguard.

Now, at the beginning of the case you
heard mention-df some other indictments which_arg
not before you forvconsideration. You are notvto
guess oOr speculaté.about.why that is the case.
The only indictments forlyour consideration are
three against each defendant for murder, armedA
robbery, and unlawful possession of a firearm.

Anything having to do with sympathy,
favor, bias or prejudice for or against the.
Commonwealth or any of its witnesses or for or
against eithef of thése defendants or.aﬁy of
their witnesses must be set aside. Your job is
to judge the case solely on the evidence, fairly
and impartially, without fear or favor for 5r'
against one side or the other.

And finally what is not evidence are
any actions that you have.seen me take in ruling
on any motion or obijection or in terms of making

any comments to the attorneys or to a witnéss.

118




Ry

L URSLN BVINWUTUNVEA \T7  FENUAL * 1-80U-631-6989 ° www.pengad.com

10

11

12

13

14

15]

16

17

18

19

20

21

22

23

24

If at any time you‘think ahy of that has
suggested or expressed an bpinibn on my part as
to the facts of this case, you should disregard
it. Fact finding is your exclusive proQince and:
sole responsibility and I favor no outcome over
ény other outcome.

Alright. We have talked about what is
not evidence in the case. Now let’s move on énd
talk about the 'sources of.evidence,-in other
words, how did it come before you and what is .
your job with respect to evaluating the evidence.
There were two primary sources of evidence
profferedvhere, the testimony of witnesses and
the exhibits. I’m going to start first with the
witnesses.

How do you go about judging.the
testimony of witnesses?.,And before Ilenumeréte
someAfactdfs whiéh you should. find helpful in
making these assessments about the believability
of a witness — credibility is a synonym for
believabiiity, by the way - let.me make clear
that your job with respeét to each and every
witness is the same and that job is to determine

how much of each witness’s testimony is
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believablé or credible, how much perhaps ié not.
You may decide to accept everything a witness has
told you ‘as believable and true, so you credit |
the entire testimony; or you may decide that
nothing a witness has said is reliable or
believable, and so you decide to disregard it or
reject it or set it aside, or you may decide that.
certain portions of a particular witness’s
testimony ring true to you so:you say,; I’m going
to believe thése portions,.but other portions of
the same witness’s teétimony do not ring true to
you and‘you decide to set aside or to disregard
them.

Now, wha£ faqtors may you use in making
these judgménts or assessments about each and
every witness? You should consider not just what
a witness has told you but how did a witness
present tbvyou heré in the courtroom. We refer
to that generally as a witness'’s demeanor. Whaf
that means is, how did the witness look,-sound,
what about the emotional effect of the words, do
they fing true, do they nbt.

What about the probability or

improbability of the testimony or the
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reasonableness or lack of reasonableness of it?

‘What opportunity did that witness have to make

the observations about which that witness
testified? You should also.consider the
iﬁtelligence demonstrated Ey a witness on the
stand as well as thé accuracy of the witness’s
memory or recollection. What interest, if.any, -

does the witness have in the outcome of the case?

" Is there a particulér'motive to testify in a

certain manner or not?

You heard sOme questions asked of
witnesses about what they said before trial.
Generally those are referréd to as prior
inéonsistent statements and are asked of the
witness to tear down or to impeach their
credibility. If you decide that priof statements
were made, if they are matefial'or importént to
an issue in this case and if they were
inconsistent with trial testimony,. then you nay
use those prior inconsistent statements, 1f you
find that they are helpful, in evaluating a
witness’s testimony,‘butlyou may not acéept any
fadts contained in those prior statements for the

truth of the matters contained in them.

121




10
11
12
'13
14
15

16

17]

19

20

21
22

23

24

Now, with reépect to the witnesses’
testimony, we had two types of witnesses, lay
witnesses and exéert witnesses. Lay witnesses
are people like you and me who come into court to
testify about what they have seen or heard or
observed. Expert witnesses are people whd come
from a Qariety of disciplines or professions, ahd'
in this case you heard from several, a
ballistician, fingerprint éxpert or -
criminologist, medical examiner, a handwriting
expert. If I missed any, 1it’s your 3job. to decide
who testified, but an expert witnesé'is a person
who by virtue of having certain background(
training, education, and experience has gained a
certain level of expertise in a particular field
or in a science and is therefore allowed to give
you-an opinion about those matters about which
the person has that expeftise.

In evaluating an expert’s testimony, in
addition to the factors I talked about in

evaluating a lay person’s testimony, you should

~also use, in assessing the credibility of an

expert witness, the testimony you heard about

that person’s qualifications which consist
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generally of a pérson's education, background,
training, credentials. And before you consider
any opinion.given by an expert, you must first
determine that the facts upon which that opinion
are based have been proven beyond a reasonablé
doubt by the_Comménwealth, énd if you.determine
those facts have not-been proven beyond a

reasonable doubt, then you must disregard that

© opinion.-

But keep in mind you are not bound to
accept an opinion given by an expert merely
because that person is an expert. You must
evaluate the‘testimony-in the manner that I have
laid out for you, given all the factors, and
decide whether to accept or reject in whole or in
part that'expert witneSs's testimony.

Now, what other considerations or

~instructions relate to evaluation of the

witnesses? You heard some testimony about
statements allegedly made by one or both of these
defendants concerning the offenses that they are
charged with in this case;_ Before you can
consider any statements as evidence, the

Commonwealth must prove to you beyond a
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reasonable doubt that a defenaant who is alleged
to have made fhe sfatement: one, that he did
make it; and, two, that he made it voluntarily,
ffeely and rationally.. And with respect to the
second‘elementbyou have to be persuaded beyond a
reasonable doubt that under the totality of the
circumstances the statement was the product of a
defenaanﬁ's free will and rational intellect.
The'burden falls on'the,Commonwealth1£o

prove beyond a reasonable doubt that a

‘defendant’s will was not ovefcome; that is, that

he was not coerced, he was not tricked or cajoled
into making the statement, and that he made-that
statement with a rational intellect and when he
was competent. In addition, the Commonwealth
must prove that a defendént feceived the Miranda
warnings, that he undersfqod them, and that he
knowingly and voluntarily gave up or waived‘the»
right to remain silent.

If the Commonwealth does not satisfy
its burden that a defendant made a statement
freely, voluntarily, and aé a product of his own
free will and ;ational intellect, and that he

received, understood and waived his Miranda
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fights; tﬁen you may not consider tﬁése
statemenfs in any manner. If the Commohwealth
has met its burden;.then you may considef a
defendant’s statement for all purposes together
with all other evidence.

Now, you heard evidence of acts or

‘statements made by one Qr'moré of ‘the individuals

who are allegedly involved in the incident. The

- Commonwealth ‘is offering the evidence qgaihst the

defeﬁdants to show their alleged joint venture in
this case. "It is going to be up ﬁo you to decide
during the course of your deliberations whether a
joint venture existed. However, before you reach
that issue, you have to be satisfied beybnd a
reasonable doubt that one or more individuals
éommitted'the crimés alleged, and/ if‘you-are S0
convinced as to the identification of those
individuals, then you may consider any'evidence'
of acts done or statements made by each
individual in the joint venture against one or
both of the defendants.

Howevér, before‘you may consider
evidence of acts or.statements allegedly made by

one of the participants against a defendant under
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a joint venture theory, fou wili first need tQ
decide whether the CommonWealth has presented
sufficient evidence independent of those acts and
statements to support a fair inference that there
was. a joint ventdre between participants and a
defendant. You may not use any of~thosé
statements in making that determination. That

determination will be up to you'as part of your

‘deliberations in this case.

If you find that there is sufficient
evidence to support a fair inference that there
was a joint venture, then.you can consider the
evidence of the acts or statements of each of the
participants against the defendant. You may do .
so, however, only with reSpect to acts and
statements occurring thle the joint venture
existed or made when the jbintlventurers were
acting tb conceal the crimé or cfimes,'and that
are relevant to fhe joint venture of which you
have found a defendant or defendants an éctor or
declarant or member.

Now, also with fespect to your
consideration of thevevidence proffered by the

witnesses here, you heard the testimony of
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joleena Tate,-an.alleged aécomplice,.and you have
heard that she has enterea_into an agreement witﬁ
the prosecutidn in exchange for her testimony.
Ms. Tate has been charged with the crime of
accessory before the fact to robbery. 1In

exchange for her testimony against 'the defendants

"and upon Ms. Tate’s change of plea to guilty to..

that charge, accessory before the féct to
robbery} the Commonwealth has agreed to recoﬁmend
to the Court.a senterice of not less than eight
nor more than fen years in prison.

You should examihe Ms. Tate’s

credibility, that is, her believability, with

'greater caution than you would that of other

witnesses. You may not consider Ms. Tate’s
agreement to plead guilty as evidence against.

these defendants. You may consider the agreement

~ and any other hopes, expectations, or promises

that Ms. Tate expects to receive or has received
in evaluating her credibility. You may consider
any expectations that Ms. Tate had that
cooperation wifh the Commonwealth'would give her
more favorable treatment in a pending case or any

further cases.
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Simply because Ms. Tate is testifying

pursuant to an agreement does not mean that the

. prosecution, the Commonwealth, has any way of

knowing that her testimony is truthful or that
the Commonwealth is youching for her credibility.
Any evidence that Ms. Tate was represented by an

attorney at the time she entered into her

,agreement with the Commonwealth does not mean

that the 'attorney. was vouching for her

credibility either. Only you, as the jury, will

- ultimately decide whether any witness’s testimony

is truthful or untruthful: So, in sum, Ms.
Tate’s testimony should be scrutinized with great
care and you should give it whatever weight you
feel it deserves.

One of the most4importan£ issues in rhe

case 1is the identification of the defendants as

the perpetrators of the crimes. The Commonwealth

has the burden of proving the identity of these
defendants as the ones who committed the crimes
and the Commonwealth must do that by proof Seyond
a reasonable doubt. It ie not essential that the
witness who offers identification testimony

himself or herself be free from doubt as to the
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correctness of his or her statement. However,

f

you, as members of the jury, must be satisfied
beyond a reasonable doubt as to the accuraéy of
the identification of the defendant before you
may convict him. If you are not so convinced

beyond a reasonable doubt that a défendant was

.the person who committed the crime, you must find

that defendant not'gqilty.

What is identification testimony? Tt
is simply an expression of belief or impression
by the witness. Its value depends on the
opportunity that that witness had to observe the
offender at the time of the offense and to make a
reliable identification later. In appraising.

identification testimony of a witness, there are

several things you should consider. The first is

whether you’re convinced that the witness had the
capacity and an adequate opportunity to‘observé

the offender,.and whether that witnessbdid have

an adequate oppértunity depends on things such as
how far or close the witness was to the offender,
what the lighting conditibns were like, how long
or short a time did the witness have to make the

observations, and whether the witness had
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occasion to see or to know the person in the
past.

The second thing to consider is whether
you are satisfied that the identification made by
the witnesé subsequent or after ﬁhe crime was the
product of his or her own recollegtion and you
may take into account the circumstances under
which the identification was made. If the
identification by the witness was or may have
been influenced by the circuﬁstances under which
a defendant was presented to him or her for
identification, you should scrutinize that with
great care. - You maf also consider the amount of
time that passed between the time of the crime
and the opportunity the witness had to éee and
identify a defenaantvas £he offender aé a factor
bearing on the reliability of the identification.

‘Ybu may also take into account that an
identificafion made by picking a defendant out of
a group of similar individuals is generally more
reliable than one which resﬁlts from presenting a
defendant alone to the witness. You may also
take into account any occasions on which the

witness failed to make an identification of a
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défendant or made one which was inconsistent with
the identification made at trial.

Are you convinced that the witness was
not mistaken abaut the identification? That is
not to say the witness lied but rather that he or

she made a good faith mistake about the

identification, And, finally, with respect to

assessing the testimony given by a witness

"relating to identificatibn; you should consider

the other factors that I had laid out for you
earlier in assessing credibility of witnesses.
Consider whether that person is truthful, whether
the witness had the capacity and oppbrtunity to
make a reliable observation on the matters that
were covered in that witness’s testimony.

So, in sum, with respect to
identification, the'Commonweaith has the burden
of proving beyond é reasonabie doubt the identity
of these defendants as the_ones who perpetrated
or, committed the crimes. If you have a
reasonable doubt as to theAidentification of a
defendant as a ﬁerpetrator, you must find that
defendant not guilty. |

And, finally, with respect to matters
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relating to testimdny, you. know that the
defendants did not testify in this éase. As I
have explained throughout this trial, these
defendants, like anyone charged with a crime,
have an abéolute right not to testify.because
these.defendants are presumed innocent until
proven guilty and at no time in the course of the

trial‘are they under any obligation to do

~anything, say anything, put on any evidence, and

that, of course, includes taking the stand.

The fact that these defendants did not
take the staﬁd here has nothing to do with
whether or not they are‘guilty. You cannot draw
any inferences which are adverse to them, that
means against them, for the fact that they did
not testifyﬁ .You must evaluate thé evidence in
the case based on what was given to you here

through the witnesses and the exhibits énd.decide

" whether the Commonwealth has proven a defendant

guilty'beyond a.reasongble doubt. So you should
not even discuss this matter in the jury room.
It should play no part in your consideratign in
rendering your verdicts. Focus solely on the

evidence given.
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So thoss are the instructions, ladies
and gentlemeh, as they relate to youf assessment
of the witnesses. One final note and that is
this, during the impanelment procedure you will
recall thaf I réad a rather long list of

prospective witnesses, people who may come to

"testify at trial, and I had told you then and I’'m

reminding you now, that not everyone whose name

was read would appear so there were many more

persons on .that list than persons who actually
testified. You can’t guess or speculate about
why anyone.whose name was on that list did nst
testify and also, if an attorney mentioned in an
opening statement or talked about the anticipated
testimony from a person who did not testify in
this case at trial, you cénﬁot specslate OT guess

about why that person did not appear here at

trial nor hold that against the attorney who did

mention that in an opening statement. You must
gssessvthe testimony of witnesses who did aépear.
That is one primary source of evidence,
the witness’s ;testimony. ©Let’s talk now about
the second primary source, exhibits. " There are

many in this case, the number of which is fifty-
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four. If something was introduced into evidence,
it will be with you in the jury room. There are
fifty-four exhibits, that is, it received a
number, one through fifty-four. If it didn’t, if
it got a létter, it means,.for whatever legal
reason, I did not admit it into evidence. It
will not be with you in the;jury'rOOmHSo please
don't;ask to see it. The exhibité Ehat are
there,<you should review, you should-consider
what oral testimony, if any, you heard about it,
and also decide how much weight or consideration
to give to the e#hibit.

Améné the exhibits are photographs of
the deceased, Iman Yazbek. Some of them can be
said to be gruesome so you must evaluate those
photos fér-whatever evidehtiary value you
deterhine that they have. You are not to base

your verdict on any sympathy or emotion for Iman

Yazbek which might be océasioned by those

photbgraphs. So consider all the exhibits,.

decide what, if any, weight to give to them, and

use those in arriving at ?our verdict as well.
You went on a view, as you know, we

went to various locations at the Fanueil housing
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development in Brighton as well as various
lodationé in Brighton and Watertown. You may use
or consider any observations.you made on the‘view
in evaluating the evidence. The purpose of the
view was tdvgive you a better visual context for
understaﬁding some of the- testimony.

With respect to an exhibit, and I meant
to add this wﬁen I was talking about exhibits,
you were shown a three fifﬁy—seven magnUmvfirearm
in the course'of Mark Vicker’s testimony, a
ballistician. -Understand that‘these defendants
have not been charged with any crime in
connection with that particular firearm and Mr .
Vickers was permitted to use it to illustrate his

testimony but you can’t use the fact that he

displayed it in any way to infer that these

defendants have bad character or are likely to
éoﬁmit.criﬁes.

You’vé heard some evidence and
Eestimony about things thét the Commonwealth did

or failed to do; that is, with respect to doing

"certain investigations or performing certain

scientific tests or otherwise following standard

procedures in the course of investigating these
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crimes. Now, a failure on the part of the

" Commonwealth to do any of that can be considered

by you with respeot to the instruction I’'m about
to give you.

| | You should consider whether the omitted
testslor other actions which the defeﬁdants
contend were not taken were standard procedure or
steps~that would otherwise normaliy have beeﬁ
done or been petformed under the circumstances.
You should consider whether any tests or actions
which weren’t taken or tests which were not
performed could roasonably have been expected to
lead to significant evidence of a defendant’s
guilt or innocence, and whether the evidence
provides a reasonable and adequate explanation
fot the omigsion of the tests or other actions,
and if you find that any omissions in the

investigation were significant, were not

" adequately explained, you may consider whether

those omissions tend to affect the quality ot
reliability of the evidence presented by the
Commonwealth, in other words, whether the
Commonwealth has proven the defendant’s guilt

beyond a reasonable doubt.
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Alternatively, you may consider whether
the omissions tend to show the existence of any
police bias against the defendant in conducting
the investigation. So you should consider all
those thiﬁgs. They iﬁvolve factual

determinafions that are entirely up to you and

-you are free to givg_this-matter_whatever weight,

if any, you determine it should feceive.

You’ve heard some evidence suggesting
that a defendant may.have acted to hide or to
conceal his involvement in these crimes. If you
determine that the Commonwealth has proven such
acts beyond a reasonable doubt you may‘consider
whether such actions indicate feelings of guilt
by a defendant and whether, iﬁ turn, such
feelings of guiltlmight'tend to show actual
guilt. |

You are not, however; required to draw
such inferences and you should not do so unless

you are persuaded beyond a reasonable doubt df

those inferences. If you find that they have -

been proven and appear reasonable in light of all
the circumstances, then you may consider them.

I want to caution you that you can
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never convict a person of any crime based on
consciousness 0of guilt alone. Evidehcé of
concealment or hiding or other actions of that
kind may often be prompted by something other
than feelihgs of guilt. There are numeroué

reasons why an innocent person might hide or

‘¢onceal evidence or act in a certain. way and such

-conduct does not necessarily reflect feelings of

guilt. Even where a person’s conduct does
demonstrate feelings of guilt, it does not
necessarily mean that the person is, in fact,
guilty because feelings of guilt are sometimes
held ‘by innocent.people.

Finally, and very importantly,.such~
evidence.is never, in and of itself, enough to
convict a person of a cfime‘and you may not
convict 'a defendant on this evidence alone. If
you do béliéve this evidence, it may be‘used only
with respect to your evaluation of the case,in
ponnection with all'the other evidence in
determining whether the Commonwealth hés proven a
defendantfs guilt beyond a reasonable doubt.

Now, you heard some mention of other

acts allegedly‘done or proposed by the defendant,
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Tanzérius Anderson. Mr. Anderson is not charged
with the commission of crimes other than those
contained in the indictments which you will havg
with you in the jury room. You may not, take any
evidence of testimony of acts, other acts
allegedly done or proposed to be done by
defendant Anderson as a substitute for proof that

he committed the crimes that he stands charged

"with committing in this_case, nor may you

consider such evidence as proof of the defendant
Anderson with'respect to whether he has a
criminal perSonality or bad charactér. You may
not congsider it in any.regérd with respect to
that.

If you believe such testimony, you may
consider evidence of the‘apts allegedly done or
proposed by defendant Andérson-solely on the
limited‘issue of his. state éf mind and his
intent. You may not use it to conclude that if
the defendant proposed to commit other crimes, he
must also have committed these crimes.

Alright. We’ve talked about the
sources of evidence now and I want to move on to

the types of evidence contained in the testimony
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of the witnesses and the exhibits, direct
evidence and circumstanfial.evidence, because you
may use both kinds of evidence in evaluating.——
excuse me, 1in rendering your verdicts here.
Direct evidehce, fairly straightforward, is
evidence which, if you believe it, by virtue of
having a witness say it or it is expressly
contained.i? an exhibit, resolves aAmatter at
issue in the.case without_having_you engage in
any drawing of inferences or.deductions.

Circumsfantial evidence you are also
entitled to consider and circumstantial evidgnce
is a little morevcomplicated than direct evidence
because it requires making a connéction between a
known fact and a fact which is sought to be
proved. Now, circumstantial evidence exists when
a witness can’t testify directly about something
but you are_presentéd.with the evidence'of other
facts and then asked to draw reasonable
inferences from them about the fact which is
sought to be profed.

In considéring circumstantial evidence
you will be_pdnsidering something we call an

inference. We all use these every day, and an
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inference is essentially a reasonable; logical
deduction from direct evidence. I am going to
give you a very ordinary example of an inference
to illustrate the explanation. On tﬁe first day
of trial wﬁich was a week ago Tuesday, when you
were seated in the rear of the courtroom,‘you saw
me enter the courtroom from this area over here,
wearing a black robe. Now, at this point no one
had introduced or identified me as the. judge nor
had I yet introduced myself but you could
reasonably, logically infer that I was the judge
by virtue of the fact that I was wearing this

black robe.

You’re entitled to draw inferences in

this case but keep in mind that any inference you

draw which is adversevto of against either of
these defendants, you cannot draw unless you're
firét.ﬁersuaded of Ehe_truth of £hat_infefence
beyond a reasonable doubt. Circumstanﬁial
gvidence, to justify the inference of guilt, must
exciude to a moral certainty every other |
reasonable theory except guilt. Guilt is not
proven by circumsfantial evidence beyond a

reasonable doubt if the circumstances are as
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consistent with the theory of innocence as well
aé tﬁe theory of.guilt. Put another way, the
factsrmust not only-be consistent with and ﬁoint
to the defendant’s guilt, they must &also, be
inconsistent with a defendant;s innocence.

Let’s turn now to explaining what we

mean by proof beyond a reasonable doubt. It is

the standard to which the Coﬁmonwealth is held in
every»criminai case. Now, given the popularity
of these law and order shows on television,
everyone thinks they know What proof beyond a
reasonable doubt is. Put it out of your mind
because I’'m about to tell you what it is and the
standard which you must apply in evaluéting the
evidence in this case.

Proof beyond a reasonable doubt does
not mean proof beyond all possible doubt for
é§erything in our lives.and.relating'to human
affairs is open to some possible and imaginary
dQubt. A charge is proved beyond a reasonable
doubt if, aftef you have compared and considered
all of the evidence, you have in your mind an
abiding conviction to a moral certainty that the

charge.is true. I have explained and emphasized
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throughout that these defendants, like anyone
charged with a crime, are presumed innocent until
proven guilty. Thé burden of proof remains on
thevCommonwealth at all times, and all pf the

presumptions of law independent of evidence are

in favor of innocence, and these defendants enjoy

that presumption until proven guilty beyond é
reasoﬁable doubt.

If, after you have evaluated all the
evidence, you still have a reasonable dqubt
remainingn then a defendant is entitled to the
benefit of that doubt and must be acquitted. It
is not enough for the Commo@wealth to establish a
probability, even a strong probability, that;a
defendant is more likely to be guilty'than not.
That is not enough. Inétead, the evidence must
convince you of a defendant’s guilt to a
reasonable and moral cértainty, a.certainty that
satisfies your judgment and convinces your
pnderstanaing and satisfies your reason and
judgment as juroré who are sworn to act
conscientiouslf on the evidence. So that is the
definition of proof beyond a reasonable dqubt

which you must use in evaluating the evidence put
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before you.

I'm now going to turn to explaining
what it is that the Commonwealth has to do to
prove these defendants guilty of the crime of
first degrée murder. Each defendant, Tanzerius
Anderson and Jason Robinson, 1s charged with the
mgrder of Iman Yazbek on March 28, 2000. The
1anguage of the murder indictment for each
defendant is as follows: On March 28, 2000, the
defendant did assault and beat one Iman Yazbek
with intent to murder him and by such assault and
beating did kill and murder Iman Yazbek.  That’s
rather Qld—féshiéned~language. It is a murder
indictment, it says so expressly on here, so
please understand that the archaic language 1is
the language used to charge soﬁeone with murder
in the first degree.

What is murder? Mﬁrder is the unlawful
killing of a human being either with malice or in
;the commission or attempted commission of certain
felonies. Murder committed with deliberate
premeditation and malice is murder in the first.
degree. Murder committed with extreme atrocity

or cruelty and with malice is murder in the first
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degree. Murder committed in the commission or
attempted commission of a felony punishable by‘a
maximum sentence of imprisonment for life is
murder in the first degree.4

In this case the Commonwealth has
alleged that these defendants committed first
degree murder under all. three theories; that is,

with deliberate premeditation, with extreme

. atrocity or cruelty, and during the commission of

a felony which in this case is alleged to be an
armed robbery. Now, I’'m going to explain to you,
as I must, all three theories, deliberate
premeditation, extreme atrocity or cruelty, and
felony murder, and eXplain to you all the
elements that have to be proven beyohd a
reasonable doubt before you may convidt either

defendant on one or more of these theories of

.murder in the-first degree. Murder which does

not appear to be murder in the first degree is

murder in the second degree, and the degree of

'murder is left to you, the jury, to decide.

Let’s start with murder with deliberate
premeditation. What are the elements of.this

crime? What is it that the Commonwealth'has to
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do to prove that these defendants committed-the
murder of Iman Yazbek with deliberate
premeditation? There.are three elements. I711
list them and then I’1ll go back to flesh out each
one 1in mofe detail. The Commonwealth must prove:
number one, that Ehe defendant committed an

unlawful killing; two, that the killing was

.committed with malice aforethought; three, that

the killing.waé_committedAWith deliberate
premeditation.

Let’s go back and define each of these
three elements in more detail. First, an
unlawful killing. An unlawful killing is the
first element the Commonwealth must prove beyond
a reasonable doubt. For a killing to be murder,
it has to be unlawful. The word "killing" refefs
to'causing a aeath and death mﬁst occur as a
result of a defendant’s acts. An unléwful

killing is a killing done without excuse. Not

~all killings are unlawful. For example, a

killing may be éxcused in the case of self-

defense, defense of another, or in some cases,

accident. The evidence in this case does not

raise any of those, however. The burden of proof

146




LASER BOND'FORM'A 9 'PENGAD ¢1-800-631-6989 « www.pengad.com

10

11

12

13

14

15

16

17:

18

21
22]
23]

24

19

20

~here is for the Commonwealth, with respect to

each of these defendants, to prove that they
unlawfully killed Iman Xazbek.

The second element is malice., The
Commonwealfh must prove beyond a reasonable doubt
that the killing was committed with malice. Now,
the definition of malice, as it applies to

delibérately premeditated murder, means an intent

to cause death. So the Commonwealth musﬁ prove’

that a defendant actually intended to cause the
death of Iman Yazbek.

Element number three, deliberate
premeditation, what do we meap by that? The
Commonwealth must prove that the defendant
thought beforé he acted, that is, a defendant
decided to kill after deliberation. This element

of deliberation, however, does not require an

extended time span nor does it mean_fhat thé

deliberation must be accomplished slowly.
Bather, it refers to the pﬁrposeful character of
the premeditation. Deliberation may be a matter
of days, hours or even seconds. It is not so
much a matter of time as if is of logical

sequence. First, .the deliberation and
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premeditation, then the decision to kill, and
lastly thedkilling in furtherance of the

decision. All of this can happen in a few

‘seconds. However, deliberate premeditation

excludes aﬁy action which is taken so quickly
that there is no time to reflect on.the actien
and then,decide to do it. The Comhonwealth must
show that a defendant’s resolutioﬁ to kill was,
etAleast fof some short period of time, the
product of refiection or thought.

1f, after you have carefully considered
all the evidence as it applies to each ef these
defendants, you conclude that the Commonwealth
has proven these three elements beyond a
reasonable doubt, that a defendant committed an
unlawful killing, that he did so with ﬁalice,
that is, he had an actual intent to kill, and he
did so with deliberate premeditation, then you
should find the defendant guilty of the crime of
mufder in the first degree committed with
deliberate premeditation. If, however, after you
have considered all the evidence, you find that
the Commonwealth has not proved any one of these

three elements beyond a reasoneble‘doubt, then
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you must find the defeﬁdant not.guilty of murder
in the first degree on the theofy of deliberate
premeditation. |

Now, the Commonwealth has édvanced a
second thedry by which it contendé each of these
defendants is guilty of murder in the first
deégree and that is a theory that the defendant

committed murder with extreme atrocity or

cruelty. What is it the Commonwealth has to do

to prové the guilt of the defendant under this:
theory of first degree murder?  Again, there are
three elements. I will list them first and then
go back and give you a definition in more detail.
The Commonwealth must prove: number one, the
defendant committed an unlawful killing; two,
that the killing was committed with malice; and,
three, that the killing was committed with
extreme atrocity or cruelty. .

The first element I Jjust defined for
you in conjunction with my definition, my
explanation of murderIWith deliberate

premeditation. It is the same definition here so

- I won’t repeat it for you, just refer back to it.

The second element the Commonwealth
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must prove under this theory of first degree
murder is that a defendant committed mﬁrder with
malice. Now, in the ¢ontéxt of this theory of
extreme atrocity.or cruelty malice has an
expanded définition. There are two kinds of
malice, either one of which the Commonwealth may
use to prove malice as long as it does so by
proof beyond a reasonable doubt. lThe first is
that.malice'inCludeS'an intént to cause death or,
two, the Commonwealth can satisfy its burden
under this theory of first degree murder by
prqving beyond a reasonable doubt that a
defendant intended to cause the deceased, in-this
case, Iman Yazbek, grievous bodiiy harm. So with
respect to this theory of first degree murder(
the Commonwealth can satisfy its burden of
proving malice in one of two ways, either by
proving that a defeﬁdant intended to cause Mr.
Yazbek’s death or intended to cause grievous
bodily harm.

The third element is extreme atrocity
or cruelty. What is it that the Commonwealth
muét prove with respect tQ this theory of first

degree murder. What does this mean? Extreme
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cruelty meane that a defendant caueed the
person’s death, in this case,.Mr; Yazbek, by a
method that surpassed the eruelty_inherent in any
taking of a human life. Extreme atrocity means
an.act that is extremely wicked, brutal,
appalling, norrifying, or utterly revolting. You
must determine whether the methodier'mode of_the_
kiiling is so shocking as to amount to murder by
extreme atrocity or:cruelty. Your inquiry here
focuses on the defendant’s actions in terms of.
the manner and means of inflicting death and te
the resulting effect on the victim.

In deciding whether the Commonwealth
has proved that a defendant caused the death of
the'deceased with extreme atrocity or cruelty you
must consider the»presenCe and the degree of the
following factors: one, whether a defendant was
indifferent to or took pleasure in the sUffering
of the deceased; two, the consciousness end
Qegree of suffering of the deceased; three, the
extent of the injuries to the deceased; four, the
number of blews aelivered; five, the manner,
degree and severity of the'force used; six,.the-

nature of the weapon, instrument or method used;
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and, seventh and finally, the disproportion
between the means needed to cause death and those
which were employed. The seventh factor refers
to whether the means used were excessive and out
of proportion to what could be needed to kill a,
person.

You cannot make'a finding of extreme

atrocity or cruelty unless it is based on one or

- more of the factors I just listed and you, as

members of the jury, should determine, based on

‘the factors previously stated, whether the crime

was committed with extreme atrocity or cruelty.
So if, after you’ve carefully

considered all the evidencé, you determine the
Commonwealth has proved beyond a reasonable doubt
eaéh of the three elements I have jus£ defined,
that a defendant unlawfully killed Iman Yazbek,
that the killing was done with malice, that is,
either with an intent to cause death or an intent
Fo cause grievous bodily harm, and, three, that
the killing. was committed with extreme atrocity
or .cruelty, then you should find the defendant

guilty of murder in the first degree with extreme

'atrocity or cruelty. If, however, after you have
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evaluated all thé evidence, you‘aetermine that
the Commonwealth has failed to prove one or more
of those three elements beyond a reasonable
doubt, then you should find a defendant, that
defendant not guilty. |

Let’s move on to the third theory of

" law by which the Commonwealth may prove the

defendant guilty of first degree murder, and that
is a theory that we call felony murder. What is
felony murder? A defendant is guilty of felony
mﬁrder if the Commonwealth has provedAbeyond a
reasonable doubt that Iman Yazbek was unlawfully
killed during a defendant’s commission or

attempted commission of a felony with a maximum

'sentence of life imprisonment. So this is the

principle bf iaw known ésvthe felony mﬁrder rule.
Now, in this case the Commonwealth has

alleged that the murder of'Iman Yazbek took place
during an armed robbery. I will instruct you

that an armed robbery is a felony punishable with
a maximum sentence of life imprisonment. Now, in
order for you to find a defendant guilty of first
degree feiony murder, the Commonwealth has to

prove three elements beyond a reasonable doubt.
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Let me list them and then I will define them
further. First,‘that a defendant coﬁmitted or
attempted to commit armed robbery; two, that a
killing, the killing of Iman fazbek occdrred
during that.commiséion.of that armed robbery or

attempted commission of it; and three, that the

-felony was inherently dangerous.

The first element the Commonwealth has
to prove is that a defendant committed or
attempted to commit an armed robbery of Iman
Yazbek. Néw, in order for you to evaluate this,
you have to know, of course, what the crime of
armed robbery is‘so I'm going to at this point
explain to you whét that crime is because you
will need to know what the_elements of the crime
of armed robbery'are not only in connéétion with
your assessment of the first degree murder
indictment under a theory of félOny murder, but
also because each defendant is chargedeith the

crime of armed robbery, and that indictment

"alleges that on that same date, March 28, 2000,

that each defendant, while being armed with a
dangerous weapon, to-wit, a handgun, did assault

Iman Yazbek with intent to rob him and thereby
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did,rob and steal from his person certain
personal property.

I will just paraphrase that. I'm going

to interrupt —-- not interrupt, but in conjunction

with explaining to you what felony murder is, I
have to explain armed robbery so let’s turn to
what armed rébbery is. There are four elements
the Cémmonwealth must préve_beyond a reasonable
doubt: first, that a defendant was armed with a
dangerous weapon; second, that a defendant either
applied actual force or violence to the person of
Iman Yazbek or‘used threatening words or gestures
to put him in fear; third, that a defendant took
money or other property from him with the intent

to steal it; and, fourth, that a defendant took

money or other property from Iman Yazbek’s person

or from his immediate control.

Let’s start with arméd with a dangerous
weapon. The Commonwealth has to prove that the |
Qefehdants were armed with a handgun, a dangerous
weapon. The crime of armed robbery iS based on
the potential for injury and that potenfial for
injury does not depend on the precise moment at-

which the defendant becomes armed so long as he
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becomes armed at a point directly related to the
commission and completion of a robbery.

And a dangerous weapon is any
instrument which by the natufe of its ,
constructidn or the manner of its use is capable
of causing grievous bodily injury or death. The
iaw of armed robbery does»ﬁot requiré the
Commonwealth to show the iﬁstrumeﬁt was actually
used. It is sufficient if the Commonwealth
proves beyond a reasonable doubt that a defendant
was actually armed with a dangerous weapon.

Now, the Commonwealth has proceeded
against the defendants on a theory of joint
venture and I’'m going to explain that more fully
in a few moments, but with respect to this crime
of felony murder and armed robbefy, there are
some instructions in that regard thét I'm going
to give you at this time, and those are this,
armed robbery has as one of its elements, as’you
Know, the possessibn of a weapon, and the
Commonwealth has to prove beyond a reasonable
doubt that a défendant'possessed a gun oOr knew
that his accomplice had one. However, mere

knowledge in and of itself, that an accomplice
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was armed is not sufficient to Hold a defendant
liable for the act of his accomplice.

It must be proved that a defendant
intentionally assisted him in the commission of
armed robbéry and the defendant did so while
possessing the mehtal state that is required for
the commission of this crime.. If the
Commoﬁwgalth has not proved beyond a reasonable
doubt that a deféndant knew thaf hié accomplice
had a weapon and that the defendant shared the_
mental state for armed robbery, then you must
find a defendant not guilty of felony murder and
notbgUilty of armed robbery. So the first
element of armed robbery is being armed with a
dangerous weapon. It is alleged here that that
was a handgun.

The second element the Commonwealth
must prove on the drime of'armed robbery is that
a defendant either applied actual force and
Yiolence to the body of ;man Yazbek or used
threatening words and gestures to put him in
fear, and the actual force and violence or
assault and éutting the victim in fear must be

the cause of the defendant obtaining possession
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of the property of Iman Yazbeki

The third element the Commonwealth must
prove beyond a reasonable doubt is that a
defendant took the money or other property of
Iman Yazbek with the intent to steal it. That
means that the Commonwealth has to prove a
defendant took and carfied.away-property agaiﬁst
Tman Yazbek’s will and with the intent to deprive
him of those possessions permanently.

And fourth, in connection with the
crime of armed robbery, the Commonwealth must
prove beyond a reasonable doubt the defendant
took the money or other property of Mr. Yazbek
from either his person or from his control. The
victim doesn’t have to have actual physical
possession of the préperty at the time. ,It is

sufficient if it comes within his area of

- control, and property is considered in the

control of the victim if it is within his reach,

his inspection, observation or control so he can

readily obtain possession of it if he wants and

if he is not overcome by violence or fear.
The property doesn’t have to be owned

by Iman Yazbek as long as it was in his
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possession or control at the time it was taken.
And finally, the value of the property doesn’t

matter. The Commonwealth is not required to

prove the property was worth any particular

value. Thé indictment alleges no particular
value and the Commonwealth has no burden in that
regard.

Alright. So the first element of
felony murder is that a defendant committed or’
attempted to commit the crime of armed robbery
and I have just explained to yoh what armed
robbe:y is. I’'m not going to go back over those -
elements when I get to that indictment.

The second‘element of felony murder the
Commonwealth must prove is that the kiiling of
Iman Yazbek occurred duriné the commission or
attempted commission of armed robbery. So it has
to prove that the killing occurred inAconnectioﬁ,
with the armed robbery and at substantially the
same time and place. If the Commonwealth haé
proved beyond a reaéonable doubt that a deféndant

committed an armed robbery or attempted to commit

‘an_ armed robbery and that Iman Yazbek was killed

in the course of that armed robbery or attempted
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armed rébbery, then that element of felony murder
has been satisfied.

Third and finally, the Cdmmonwealth
must prove in felony murdef that~the felony was
inherentlf dangerous and, as a mattef of law, I’'m
instructing you that the crime of armed robbery
is inherently dangerous to human life.

If, after considering all the evidence,
ybu'find that the Commonwealfh has proved beyond
a reasonable doubt each and every one of the
elements, that is, a defendant committed or
attempted to commit an armed robbery, that Iman
Yazbek was killed during the course of that
robbery, armed robbery, and that the armed
robbery was inherehtly dangerous to human life,
then you should fina a defendant guilty of the
crime of felony murder, a theory of murder in the
first degree. if, however; aftér you have

considered all the evidence, you determine that

the Commonwealth has failed to prove one Or more

of the elemeﬁts of the crime of felony murder and
that would include, of course, the four elements
of armed robbery, then you must find that

defendant not guilty.
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If, after your consideration of all the
evidence, you determine tﬁat the Commonwealfh has
not proved the elements necessary to find a
defendant guilty.of murder in the first/degreé
under any fheory, deliberate premeditation,
extreme atrocity orzr crueity, or felony murder,
then you must go on to decide whether the
Commoﬁwealth has proven a defendant guilty under
murder in the second degree because it is up to
you as the jury to decide the degree of murder.

In order fof the Commonwealth to prove
a defendant guilty of murder in the second
degree, it must prove two elements beyond a
reasonable doubt: first, that a defendant
committed an unlawful killing; and, second, fhat
hevdid so with malice. The first definition of
unlawful killing, I’1l1 haye you harken back to

the definition I gave you initially in connection

.with my instruction on deliberate premeditation.

I'11 not repeat it here.

Now, malice as it isidefined‘in
connection with second degree murder may be
proved in any one of two ways. Malice in this

context includes either an intent to cause death
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or an intent to cause grievous bodily harm. So
with respect to second degree murder, the
Commonwealth must prove that a defendant actually
intended to cause Iman Yazbek’s death or intended
to cause iman Yazbek grievous bodily harm.f So
if, after you haye carefully.evaluated the
evidence, you determine the Commonwealth has
proved beyoﬁd a reasonable doubt that a defendant
cbmmitted'an.unlawful.killing and that he did so
either with an intent to cause Mr. Yazbek’s death
or.intended to cause him grievous bodily harm,
then you should find the defendant, that
defendant guilty of murder in the second degree.
If, however, after you’ve considered all the
evidence, you determine the Commonwealth has
failed to prove one or both of those elements
beyond a reasonable doubt, then you must not
convict the defendant 6f murder in the second
degree.

If the evidence convinces you beyond a
reasonable doubt that a defendant is guilty of
murder, you have a duty to find a defendant
guilty of the murder to the highest degree that

the Commonwealth has proven béyond a reasonable
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ﬁ | doubt; If the Commonwealth.does not pfove that a
2 defendant is guilty of murder in the first or
3 second degree, you must find that defendant not
41 guilty. | o
5 _ .Keep in mina that the Commonwealth is
6 not reguired to prove motive. It may offer
7 ' evidénce Of motive and, if it has, it is offered
_8 . only fo the extent to help you to understand why
9 a defendant or defendants may have acted as the
10 Commonwealth alleges he or they did, but you are
11 ' not required to accept any motive evidence
12 advanced by the Commonwealth as to why a
} 13 defendant acted in a certain way, but keep in
14 mind there is no burden on the Commonwealth to
15 prove mdtive with respect to either first or
%, 16 secoﬁd degree murder.
§ 17 ) And finally, in conjunction with your
% 18] consideration of the ﬁurder indictments, and this
§ 19‘ applies to all th:ee theories of first degree
% 202 murder as well as your consideration of second
% 21; degree murder, whenever a defendant’s knowledge
| 22 ~or intent must be proved,'the defendant’s
) 233 ' culpability rests upon proof of such knowledgé'or
! 241 intent, the Commonwealth must prove that beyond a
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reasonable doubt. Whenever‘the Coﬁmonwealth must
prove a defendént intended to do something, you
should consider any credible evidence of the
effeét of a defendant’s consumption of alcohol or
drugs in détermining whether the Commonwealth has
met its burden.

Likewise, whenever the Commonwealth is
required to prove a défendant’s knowledge of any
facts or circumstances, you_should'consider'any

credible evidence of the effect on a defendant of

.his consumption of alcohol or drugs in

determining whether the Commonwealth has met its
burden of proof. ’More particularly, you should
consider any credible evidence of a defendant’s
consumption of drugs and alcohol in determining
whether a deféndant deliberately premeditated the
killing of Iman Yazbek; that is, whether the
defendant thought before he abted and whether a
deféndant reached the decision to kill after
Feflection for a short period of time. You
should -also consider that-evidencé, the evidence
as to whether or not a defendant intended to kill
or to cause grievous bodily harm to Iman Yazbek,

whether a defendant acted in a cruel’or atrocious
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mannef in causihg the doath of Iman Yazbek, and
finally, Whethor the defendant intended to’commit
the armed robbery which is a predicate for the
felony murder charge.

i reiterate that whenever the

Commonwealth has to prove under any theory of

first degree murder or second degreé murder that
a defendant intended to do something or had
knowledge of certain facts or circumstances, you
must consider any credible evidence of

intoxication in determining whether the

Commonwealth has met its burden of proving a

defendant's intent or his knowledge.

Ladies and gentlemen, you have been
very patient. .I’m coming to the end but we will
have é little more so.I appreciate your continued
attention. Perhaps this would be a good time
maybe to stand and stretch, just.take a little
break in listening to me. Thank you. |

Alright. Let’s move on to the final
indictment hore which is unlawful‘possession.of a
firearm. Eachvdefendant is charged with the
commission of this crime and each indictment

alleges, and I’'m paraphrasing the indictment -
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again you will have it with you in the jury room
— that Jason Robinson and Ténzerius Anderson on
March 28, 2000, did unlawfully and knowingly have
in his possession a firearm; that is, a'weapon
from which a‘bullet could be discharged, the
length of the barrel bein§ less than sixteen
inches, and the séid Jason Robinspn and Tanzerius
Anderson ﬁot being present in his residence or
place of business and. not having in effect a
licénse to carry a firearm under state law. The
complete language of the indictment will be with
you in the jury room, but basically this makes
out a charge for unlawful possession of a
firearm.

So what is it the Commonwealth has to
do to prove its case against the defendant on
this criminal charge? The Commonwealth must
prove three elements, all beyénd a ;easonable
doubt: first, that the defendant possessed an
item; two, fhat the item meets the legal
definition of a firearm; three,.that a defendant
knew he possessed a firearm.

The first element requires proof‘the

defendant possessed an item and what does that
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word mean, possessed? it essentially implies
control and bower over an item. A person who
knoningly has direct_control of the item at any
given time is in possession of that item. Now,
possession does not depend on any particular.
length of time that one has the item in his
control. Momeéntary contact with an item may -
constitute possession if at any time of the
contact the person has the'control or thg powér
to do with that item as he wills. PossessionA
does not have to be exclusive. It}can be joint
and it may be proved by circumstantial evidence.
So that’s what we mean by.possession.

The second element requires proof
beyond a réasonable doubt that the item meets thé

legél-definition of a firearm. What does that

“mean? A firearm is defined as a pistol,

revolver, or other weapon, loaded or unloaded,

from which a bullet or shot can be discharged and

the length of the barrel being less than sixteen

inches. So in defining a firearm, it first has
to be a weapon, secondly, it has to be capable of
discharging a shot or bullet, and third, the

barrel length has to be less than Sixteén inches.
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What do we ﬁean by the barrel iength? The barrel
lehgth refers to that portion of the firearm
through which the shot or bullet is driven,
guided or stabilized. It also includes the
éhamber of the firearm. The Commonwealth must
prove finally that a defendant knew he possessed
the -item and that that was a firearm. The
Commonwealth doesn’t have to prove a defendant
knew tliat the item met the legal definition of a
firearm, but must show that he possessed 1it.
Third, and finally, the Commonwealth
must prove beyond a.reasonable doubt that the

defendant knew that he possessed a firearm, that

he possessed it voluntarily, consciously, and

purpoéefully. There is no evidence in the case
thatvthe defendant had a license and fér that
reason the.issue of a license is not relevant to
your determiﬁations in the_case. It therefore
should not be considered by you.

So with respect to the indictment
charging each of these defendants with uniawful
possession of a firearm, you should consider all
of the evidence as>it abplies'and relates to a -

particular defendant and determine whether the
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Commoﬁwealth has proven, one, that a defendant .
pqsseSsed an item, two, that it met the legal
definition of a firearm, and three, that the
defendant knew that he pbssessed it, that is,
that he pdssessed that firearm consciously,
voluntarily, aﬁd purposefully.

And if you decide all these three
elemeﬁts have been §a£isfied beyond a reasonable
doubf,AyouAshould“find the defendant guilty of
that indictment. However, if you determine one
or more of those.elements has not been satisfied,
you should find that defendant not guilty of that
crime.

Now, the next instruction I’'m going to
give you applies to all three crimes, murder,
armed robbery,.and ﬁhlawful possession of a
firearm, and the instruction rélates to the
Commonwealth’s contentionAthat these crimes were

committed by the defendants under a theory of

joint venture. .

" In order to convict a defendant of a
joint Vénture, the Commonwealth has to prove
three elements to you: first, that a defendant

was present at the scene of the crime; second,
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that a defendant had knowledge that another

intended to commit the crime and shared that
mental intent himself; and, third, that a
defendant by agreement was willing and.available
to help thé other in carrying out the crime if
need be.

‘Let me back up and flesh out each one
of these elements in more detail. I.thipk the
first one is selfeevideht,‘that a defendant has
to be present at the scene of a crime, although
that, in and of itself, is not sufficient to
convict someone under a theor§ of joint venture.

Second, the Cqmmonwealth must persuade

you beyond a reasonable doubt that a defendant

. had knowledge that another intended to commit the

. crime. Now, this requirement is satisfied if the

Commonwealth proves that a defendant'knewvthere
was a,substantiai‘likelihobd tﬁat another would
comﬁit the crime. The Commonwealth must also
prove beyond a reasonable doubt that a defendant
shared the mental state or intent of a person

perpetrating the crime. In this case, the

defendants, each of them, are charged with first

degree murder, armed robbery, and unlanul
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possession of a firearm and to convict a
défendaﬁt unaer a theory of joint venture, you
havevto be persuaded beyond a reasonable doubt .
that the defendant shared the intent[relevant to
the cbmmiséioh of thét'particular crime.

You are permitted but are not required

to infer the necessary mental state from the. .

defendant’s knowledge of the circumstances and

subSequént'participation in the offenée. You may
draw all reasonable inferences which you feel aré
proven; In doing so, you may rely upon yoqr
experience and common sense in determining a
defendant’s intent. So you need to go back to
the intent as I explained it to you for each of
the three crimes, the intent required‘for the
underlying crime of murder - I defined i£ with
respect to each of the three theories of first
and.sécond - and alsd the intent necessary for
armed robbery.

With respect to the third and final
elemenf necessary to convict a defendant under a
theory of joint venture, the Commonwealthihas to

show beyond a reasonable doubt that a defendant-

agreed to participate in the crime. However,

171




TN S TOUUTE 1-OY0Y © WWW,PENGET.CoM

10

11

121

13

14

15

16

17

18
19|
20|
21}

22}

23

24

~agreement alone is insufficient. To establish

joint venture liability, the Comménwealth must
also show beyond a reasonable doubt that a
defendant actually did participate in some
meaningfui way in the commission of the crime
either by counseling, hiring, agreeing to stand
by at or near the scene to render aid,
assistance, or encouragement if that becomes
necessary. or to assist the .perpetrator of the .
crime in making gn escape from the scene.

The Commonwealth is not required to
show that a defendant physically participated in
the actual shooting or the armed robbery but it
must show that a defenaantﬂsomehow participated

in the.venﬁure to the extent that he sought to

.make it succeed. If a defendant was, by

agreement, in a position to render aid or

- assistance, and otherwise shared the intent of

the principal, he was an abettor even if he did

not participate in the actual perpetration of the

crime because his presence may have encouraged
the principal by giving him hope of immediate
assistance.

‘Mere knowledge that a crime is about to
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occur or to be qommitted is not sufficient to
convict on the theory of joint venture. The
evidence must also show something more than mere
aésociation with the perpetrator.of the ‘crime
either befbre or after its commission. The

evidence must show more than failure to take

'steps to prevent the crime. It must show more

than ﬁeré presence at the scéne, even when
coupled with knowlédge of the planned act. Mere
acquiescence, passive acquiescence, .is not
sufficient to warrant a conviction. There must
be evidence of some actual active participation
in the crime.

The‘burden is on the Commonwealth to
prove all three essential elements beyond a
reasonable doubt before you ma? find the
defendant guilty under a theory of joint venture
and if'the-Commonwealth fails to prove éll three
elements then you may not convict a defendant
pnder that theory.

Now, you’ve heard some testimony and
evidence suggesting that a defendant was‘not
present at the place and ﬁime when the offense or

the crimes charged in the indictments were

\
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13

alleged to have occurred. That kind‘of'testimony
is commonly referred to as alibi evidence. bon’t
give’that word any sinister meaning. It is only
a term that we use to explain a very important
issue in fhis case: did a defendant commit the

crime as charged or was he elsewhere at the time

‘that the crime was committed?

In considering this mattef; please
remember thaﬁlthe COmﬁonwealth has the burden of
proving beyond a reasonable doubt that a
defendant committed the offense or offenses
charged and that includes proving that a
defendant was present at the scene and not
stewhere else. A defendant.has no duty to call

witnesses or produce evidence on this or any

other element of .the cfime. The fact‘that.there

was some evidence adduced by the defendant}in no
way shifts the burden to him. So please give

this matter your careful consideration since in

some cases an alibi may be the only refuge of an

innocent person.
After you consider all the evidence, if
you find that the Commonwealth has proven beyond

a reasonable doubt that a defendant was present
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and committed the crime as charged, you should
find a defendant guilty. On the other hand, if
you have é reasonable doubt as to whether a
defehdant was preseht at the time and place that
these crimés allegedly occurred, then you must
Find that defendant not guilty.

| Alright, ladies and gentlemén, I have
essenfially comé to fhe end, I'm sufe you’ll be
relieVed to hear, of thé substance of the charge,
but we need to do something very, very imporfant
yet - and that is to go over the verdict slips and
how they should be filled out. You will haveAin
the jury room with you the six indictments. As I
said, each relates to each defendant, each
charged with murder, armed robbery, unlawful
posséssion of a firearm. Each indictment is
attached to a verdict slip which gives you
varioﬁs options with respecf to your verdict.

Now, when I’ve completed my

}nstructions the clerk is going to place the
cards of all of the jurors in the.barrel that he
has there on his desk exéept that of the
foreperson, ‘and heé will then withdraw two cards

and the jurors whose names appear on those cards
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" will be designated as alternates. The reason we

are required to do this is because under our law

only twelve jurors can constitute the

deliberating jury in a criminal case. We have

‘impaneled more to make sure that we had twelve at

the time that the verdicts were rendered and that

we don’t have to mistry a case. This is done

entirely at random, let me assure you, and is
done in the manner I have just described.

When that is done and the Jjury is
reduced to twelve, the twelve members will
constitute the deliberating jury. For every
verdict you render on_ever& indictment you must
have unanimous agreement among all twelve Jjurors
as to whether the Commonwealth has satisfied its
burden of provinq a defendént’s'guilt or not.

Now, with respect to these verdict
siips, let’s start with the murder indictments.
The indictments will be exactly the séme for
Tanzerius Anderson as they will be for Jason
Robinson: The options that you have on the
verdict slip fqr murder are as follows. You must
first determine whether the Commonwealth has

proven a defeddant’s guilt beyond a reasonable

176 .




[T

10

11

12

13

14

15

16

17

18|

19

20|

211

221

23

24

doubt on one, two, three or no theory of first
degree murder; that is, you should, I would

suggest to you, carefully evaluate the evidence

.as it relates to each of these theories. You may

decide that'the Commonwealth has proven a

defendant guilty of murder in the first degree

‘under a theory. of deliberate premeditation and a

theory of extreme atrocity or cruelty and felony

mqrdeerr”you may determine the Commonwealth has
proven the guilt of a defendant under only one of
those theories or two of those theories, or you
may determine the Commonwéalth has failed to
satisfy its burden on any one of those theories
so you find a defendant not guilty, but before
you do that, you must, if you find that the
Commonwealth has failed to prove a defendant
guilty of murder in the fiist degree under any

theory, you must go on to determine whether the

Commonwealth has proven the guilt of a defendant

~under second degree murder.

So the three main options will be
guilty of murder in the first degree under‘ohe,
two or three of the theories of first degree

murder, or guilty of murder in the second degree,
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or ﬁqt'guilty. That agreement has to bel‘
unanimous.

Now, ybu are further required, however,
if you find the defendant guilty of any ,theory of
first degrée murder or second degree mur@er, you
must determine whether the Commonwealth has
proven the guilt of -that defendant either as a
principal in the crime or as a joint;venturerror
aé_bqth. So you must tell us, with respect to
any theory of first degree murder that you find
the defendant guilty of as‘well as second degree
murder, whether you are finding that defendant
guilty based on\his participation in the crime as
a principal br as a joint venturer, or you may
decidé both, but you must indicate the level of
paiticipation of "each defendant uhder each theory
of first degree murder if you determine the
Commonwealth ﬁas proven guilt under that theory,
and the same applies for murder in the second
degree.

So let me just summarize that again.
You will choose one of three main options, either
guilty bf‘murder'in the first degree or guilty of

murder in the second degree or not guilty. If
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you find'a defendant guilty of murder in the

first degree, you must also tell us whether it is
guilty under a'theor§ of deliberate premeditation
and/or extreme.atrocity or cruelty ahd/or felony
murder,_ana for each of those; you must also tell

us whether you'have determined the participation

of the defendant as a'prinCipal or as a joint

ventufer or as both, and all of those décisions
must be reached”unanimouSly,_ali twelve jurors
must agree.

The verdict slips, as I said, are
identical for each defendant on that crime. The
job of the foreperson, one of two main jobs you
have, is to complete the verdict slip after
agreement has been reached by twelve jurors by
placing a check or X next fo the line that is
appropriate and agreed'upon. Don’t write in any 
numbérs, no syﬁbols, just a'cheék or an ‘X, and
then you éign it and date it and let the court
qfficer know that you have completed your work.

With respect to the verdict slip for
armed robbery, again the verdict slips aré
identical; You have two choices on armed

robbery. You either determine the Commonwealth
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has proven the guilt of a defendant of the crime
of armed robbery or yoﬁ find him not guilty.
Again,_all twelve jurors must agree. If you find
a defendant guilty of armed fobbery, again you
must tell ﬁs what the level of participation in

the crime you determine the Commonwealth has

‘prdVen that defendant has had. Has he acted as a

principal, as a Jjoint venturer or as both a

principal and a .joint.venturer? So yoﬁ need to

check at least one of those two lines when
agreement has been reached, signed by the
fdreperéon, and dated again.

Third and finally, the indictment
alleging unlawful possession of a firearm, the
main options, again guilty or not guilty, and, if
guilty, you must tell us whether you’re finding
that defendant guilty of involvement in that
cfime as a.principal or as a joint venturer or as
both.

Now, I have a few more things to say
aboutbwhat you should be doing in the jury room
but let me first consult with counsel to see if I
have overlooked or misstated anything.

~(Whereupon, the following discussion
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occurred at side bar:)

-MR. TOCHKA: The Commonwealth is
satisfied, Your Honor.

THE COURT: Mr. Flaherty?

MR. FLAHERTY: Quickly, Your Honor, the
first is to indicthenfs that don’t go to the
jury. I ‘would object that they cannot speculate

and also cannot speculate about witnesses and ask

‘the Court to instruct the jury.that there was a

required finding of not guilty as to those
indictments. Just the Court telling them there
is a‘legal reason excludes evidence.

Secondly, the fiﬁal instructions, I
just noted that ——- I may be wrong. I didn’t hear
beyond a reasonable doubt mentioned on the first
instructioﬁ, when yoﬁ’re talking . about
identification.

On the Bowden inétrﬁction, the Court
used the language that tests were not performed.
F would object and suggest the language should
have beén evidence of a failure on the part. of
the Commonwealth.

As to the Webster charge, I think the

N

Court used the language, the defendant’s enjoy
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fhe presumption of innocenbe, and.I object to the
usé of that word, enjéy as opposed to that they
are entitled to the presumption.

On the murder indictments, on a couple
of occaSioné when the Court —— on each of the
occasions when the Court described intent, I
would object to just intent and ask the Court to
include the language, specific intént.

And then the iﬁstruction on felony
murder where the Court, as its charge reads,
instructed as a matter of law that armed robbery
is an inherently dangerous felony, I would just
object to that language.

THE COURT: That is in this case.

MR. FLAHERTY: I just object for the
record, Judge, and what I’'m saying is that that
is, in my opinion, that’s tantamount to a court
takihg jﬁdicial notice of an element of a crime
against the deféndant and I would object on that
basis. |

The instruction that the Commonwealth
has no burden to prove motive, that’s the only
place in the charge wheré the Court instructs

what the Commonwealth does not have to prove. I
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would object to that instruction.

As tO'tHevlastAunanimity instruction,
the court went over a bunch of different options
for the jdry and I would just ask the Court to
let the jufy know that asito eagh of the options,
the main options, the primary options, the Court
descfibed it if they so. choose. EVerything:has
to be:beyond a reasonable doubt of nof guilty.

THE COURT: .Okay. ~ Thank you. Mr:.
Doolin? |

MR. DOOLIN: I just join with Mr.

Flaherty.

THE COURT: Okay. Thanks.

(Whereupbn, the discussion at side bar
was conc;uded.)

THE COURT: Ladies and gentlemen, iet
me Jjust say a word or two about what’s going to

happen in the jury room or what should happen.

.The other primary job of the foreperson is to act

as the moderator of the discussions, make sure
that everyone has a chance to be heard and
express a view about the case which is very

important, that you all participate in the

rendering of the verdicts and in the discussion.
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You all heard exactly the same evidence. No
juror is any more qualified or less qualified
than the next to render the verdicts. So it is
important that you not‘only speak up and égpress

a view but also that you listen courteously to

‘what others have to say about the case in a

considered fashion. .

I would suggest that you not start by

"taking any poll, any head count of where you

stand. Tt is important that all the evidence get
discussed and so I would suggest that you not do
that and begin your discussions on the case,
keeping in mind that YOu must assess the evidence
as it relates to each individual defendant.

If you have taken notes throughout the
case you may use them to assist you iﬁ the jury
room to recall the evidence, closing arguments,
or my.chérge but the good.néws.of my chérge is

that you will have it in writing. - This is not

verbatim because we don’t have that kind of

technology. Everybody else has it but we don’t
have it here in this courthouse. What I have
attempted to do in preparing the charge is to

give you the substance of the law. I may not
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have spoken exactly what I have‘on these papers,
and I'm sure I did not, but at least it will be
some guidance to you if you want to go back and
refer to it, and I have a table of contents here
for you so fhat it will help you go to the page

or pages about which you might want to refresh

“ your recollection or refer back to the charge,

but piease understénd that it is what I’ve said
which. is theAfoicial'chérge and if at any time
there was a variance between what you find I have
here in writing and what I have said, it is what
I have said that controls.

I can’t éssist you at all with respect
to the evidence and if, at any time in the course
of your work you say who said what or was that

present or what should we make of it, those are

.your decisions and yours alone to make. I can

assist you only in understanding the law and if,
notwithstanding the written materials I’m going
tg_give you, 1if you do have a question about the
law at any time, another function of the
foreperson is to Write-the question out and to
sign it, give it to one of the officers, and we -

must have you back out to the courtroom so that I
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can explain the law to you.

There is no deadline at all with
respect to deciding the case. I had £old you
that because of the holiday tomorrow that we
would not‘be in session. That will be the case.

By the time you get réleased in another five

"minutes, it will be about quarter of three. I

want to give you a-little‘£ime today at ény rate
tQ get started on your wdrk and then we are. going
to return you to the courthouse Monday to
continue your work bﬁt there is no set time or
schedule for you to render your verdicts. It is
important that you take whatever time that yoﬁ
deem you need to thoroughly d?scuss the case and
reach your verdicts.

Wiﬁh respect to the indictments, as I
indicated, they will be with you in the.jury
réomi vThe.verdicf.slips fbr each one of the

indictments, you must determine whether the

i

.Commonwealth has satisfied its burden beyond a

reasonable doubt and also make sure that ydu’ve
completely filled out, if you find a defendant
guilty, under what theory, and what the

involvement of that defendant was by way of being
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a principal and/or a joint venturer.
I think.at this time we will have the

clerk place the cards of all the jurors except

'that of the foreperson in that barrel and he is

going to withdraw at random two cards.
THE CLERK: Your Honor, fourteen jurors
being present, I will now place the names of the

jurors excluding that of the foreperson into the

, barrel and withdraw the names of two jurors who

shall be designated as alternate jurbrs.

The juror in seat number four, juror 2- -
14, Heather Lyle-Webster, and the juror in seat
number eleven, Jjuror 11-12? Deborah Berman, if
those two jurors could step down, you are
designated as alternate jurors.

THE COUﬁT; Ladies.and gentlemen, iet
me explain the role of alternates. 1If, for any
reason, a juror who is now oh the déliberating
jury gets 111 or has to be excused for some other‘
;eaSon, then one of the'éiternates will be called
to take the place of that juror and the
deliberating jury.will be reconstituted.

(Whereupon, the court officers were

sworn at 2:45 o’clock p:m.)
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lTHE COURT: Let me just say one finai
thing abdut the schedule to the foreperson. It
will be my intention to keep ?ou until about four
thirty or so unless for some reason someone wants
to observé the ﬁoliday-or whatever. Okay. Well,
if the foreperson could juét put that in writing
to me, .I’d appreciate it when you get to_the jury
room. Thank you.

(Whereupon, the jury was escorted from .
the courtroom at 2:45 o’clock p.m.)

THE COURT: Could we havé agreement on
the exhibits, please?

THE CLERK: Your Honor, I think the
parties still have to, on the plea agreement,
agree on the redaction.

THE COURT: They ddn’t_have to agree on
anything. I’ve ruled. The time for agreement
has paSsed.- The time for action is now.

(Exhibit No. 54, being a document, was
marked and admitted into evidence.)

THE COURT: Okay.

THE CLERK: That’s been marked Exhibit
54, Your Honor.

THE COURT: Is there agreement on the
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other exhibits? Have fou all feviewed them fo
méke sure that they are ih order and proper?

THE CLERK: The only other question was
51 as far as the redaction on that. "I don’t know
if Mr. Toéhka had a chance —-

THE COURT: Okay. Anything else? I’m
going to allow the transcript to go in.

MR. TOCHKA: The only o£her thing Your
Honor, is, I looked at the Registry of Motor
Vehicles certificate. It does have on that thg
defendant has an OUI and I assume Mr. Flaherty
does not want that to go to thé jurors.

THE COURT: Are we set with the
exhibits?

THE CLERK: I think they shouldbgo
through theﬁ one by.one.

THE COURT: Why don’t you do that.

MR. TOCHKA: The Commonwealth is.
content with the exhibits and the verdict slips.

MR. FLAHERTY: The defendant Anderson
is content.

MR. DOOLIN: The defendant Robinson is
content as well. Thank you.

(Whereupon, the proceedings were
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recessed at 2:58 o’clock p.m., and reconvened at
4:10 o’clock p.m.)

THE COURT: Ladiés and gentlemen, as we
have promised, some of you»have commitments with
respect to.the ho;idays and we are going'to.let
you go ﬁow and aék that you return on Monday at
nine thirty to continue your work. "~ It’s very,

very important now that you’ve begun your

" deliberations that you continue to comply with

the instructions I’ve given youvabout the case.
These instructions also apply to the alternates
who are essential to assuring that we have twelve
jurors when Qe reﬁder the verdict, that you not
discuss the case, allow anyone to talk to you
about it, that you not consult any outside source
of whatever kind, whether iﬁ’s book, treatise,
internet, or whafever, and that you not revisit
any 6f the éceﬁes that we saw on the.view.

You have now had an opportunity to hear
what others think about the case and perhapé
expressed your own view, and it is only through a
candid exchange in the Jjury room that you can get
to a verdict, and everyone has to feel

comfortable that the views shared by fellow
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jurors in the Jjury room are going_to be kept
there and that the considerations you’re giving
to the verdict are based only on the witnesses
testimony and the exhibits.

i want to thank you very much for the
work that you have.dohe thus far. I want to wish
all of you a good holiday and we’ll .see you
Monday at nine thirty. |

" (Whereupon, the proceedings were.

adjourned at 4:12 o’clock p.m.)
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