
IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF OKLAHOMA

JOHN KRUEGER, individually and as )
Co-Administrator of the Estate of Jeffery )
Krueger, et al. )

)
Plaintiffs, )

)
vs. ) Case No. 21-CV-044-DES

)
SHERIFF CHRIS ELLIOTT, Sheriff of )
Wagoner County, Oklahoma, in his )
official capacity; et al. )

)
Defendants. )

PLAINTIFFS’ MOTION FOR SPOLIATION SANCTIONS

COME NOW the Plaintiffs, John Krueger and Pamela Krueger, by and through their attorney

of record, Mark D. Lyons of Lyons & Clark, Inc., and hereby moves this Court to issue sanctions for

spoliation of evidence or in the alternative, to submit the questions of: 1) the failure to preserve

evidence, and/or 2) the negligent or intentional destruction of evidence, to the jury in this case to

determine if evidence spoliation occurred and if so, for it to apply the OUJI CIV 3.11A presumption

the deleted evidence would have favored the Plaintiffs.  In support of this motion, the Plaintiffs state

as follows:  

Oklahoma law requires that evidence be preserved when it is reasonably anticipated that

litigation will occur.  

"A litigant who is on notice that documents and information in its
possession are relevant to litigation or potential litigation or are
reasonably calculated to lead to the discovery of admissible evidence
has a duty to preserve such evidence." Id., ¶20. The "duty to preserve
material evidence arises not only during litigation but also extends to
that period before the litigation when a party reasonably should know
that the evidence may be relevant to anticipated litigation."  
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Akins v. Ben Milam Heat, Air & Elec., Inc., 2019 OK CIV APP 52, ¶ 30, 451 P.3d 166, 175.  The

northern district has found the same rule applies under federal law.  “Spoliation sanctions for the

destruction of evidence are proper when (1) a party has a duty to preserve evidence because it knew,

or should have known, that litigation was imminent, and (2) the adverse party was prejudiced by the

destruction of the evidence.”  Ranchers Pipe & Steel Corp. v. Ohio Sec. Ins. Co., No. 17-CV-192-

CVE-FHM, 2017 U.S. Dist. LEXIS 199673, at *2 (N.D. Okla. Dec. 5, 2017)

Under Oklahoma law, spoliation is the intentional or negligent failure to preserve evidence

or the destruction of evidence that adversely affects a litigant’s ability to prove his/her claim.  

Spoliation refers to the destruction or material alteration of evidence
or the failure to preserve property for another's use as evidence in
pending or reasonably foreseeable litigation. West v. Goodyear Tire,
167 F.3d 776, 779 (2nd Cir. 1999).  In Patel v. OMH Medical Center,
Inc., 1999 OK 33, 987 P.2d 1185, 1202, spoliation was defined as the
destruction or significant and meaningful alteration of a document or
instrument.  We said that spoliation occurs when evidence relevant to
prospective civil litigation is destroyed, adversely affecting the ability
of a litigant to prove his or her claim. Id., 987 P.2d at 1202.
Spoliation includes the intentional or negligent destruction or loss
of tangible and relevant evidence which impairs a party's ability
to prove or defend a claim. (emph.)  Koch v. Koch Industries, Inc.,
197 F.R.D. 488, 490 (N.D. Okla. 1999).  

Barnett v. Simmons, 2008 OK 100, ¶ 21, 197 P.3d 12, 20.1  This is consistent with federal law which

does not require bad faith for spoliation sanctions in a civil case. “ However, a showing of bad faith

is not required to impose a sanction for spoliation. Therefore, the absence of bad faith does not

present a reason for denying Defendant's motion.  The degree of culpability may be considered in

1  Oklahoma does not recognize a tort of evidence spoliation.  Patel v. OMH Med. Ctr.,
Inc., 1999 OK 33, ¶ 45, 987 P.2d 1185, 1202.  
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fashioning an appropriate remedy in some cases.”  Howard v. Zimmer, Inc., No. 02- CV-564-CVE

-FHM, 2014 U.S. Dist. LEXIS 32605, at *4 (N.D. Okla. Mar. 13, 2014).   

In this case, it is immediately obvious that Deputy Phillips’ body cam video has been altered.

Phillips’ body cam video starts mid-fight with Mr. Krueger.  See Exh. 1 (Doc. #327, Exh. 2). Within

seconds of the start of the video, both of Phillips’ tattooed hands can be send where he is fighting

with and tasing Jeffrey Krueger.  

Phillips testified he was not trained on how to use the body camera.  Exh. 2, p. 48-49.  It was

a trial camera.  Id.  It did not automatically turn on; he didn’t remember how to turn it on; he guessed

he had to push a button to start it; but thought it was by a start button on his chest.  Id., at 49-50.  He

testified it was his intent to turn it on when he turned on his overhead lights and he thought he had

done that.  

Q: Did you body camera get activated at some point?
A: At some point, yes.
Q: How did it get activated?
A: I don’t know, sir.
Q: Did you specifically turn it on?
A: I don’t know, sir.
Q: Well, how else did it get turned on if you didn’t do it?
A: It could have been, you know, from - - from the struggle being kicked.  I don’t - - I

don’t know, sir.  
Q: Was it your intention to turn the body camera on at the time you turned on your

lights?
A: Yes.
Q: Okay, did you - - it was your belief that you thought you had accomplished that;

right?
A: Yes.  I would say.  (emph. added)   

Id., at p. 90.  

Phillips further testified he didn’t know the brand of the body camera; he admitted multiple

times he never received training on how to operate the camera; and he didn’t know how long the
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camera was in use.  Id., at p. 49-51.  He did not remember what happened to his body camera at the

end of his shift; he had no idea how the information was stored; and had no idea what the chain of

custody for the body cam video was.  Id., at p. 53. 

According to a June 28th, 2022 email from Sheriff Elliott’s Counsel Steve Geries, the brand

of body camera that Phillips was using was Wolfcom.  See. Exh. 3, Email correspondence between

Mr. Geries and Plaintiffs’ counsel.  “The body camera which Phillips was wearing was returned to

the company following the testing period.  The laptop provided by Wolfcom with their software and

docking equipment was also returned to Wolfcom along with the body camera.”  A July 5th, 2022

email from Mr. Geries continues, “I was able to confirm with Wagoner County that they do not have

the serial number or any specific identifier for the body camera assigned to Phillips.”  Id.  Without

knowing the serial number for the body cam worn by Phillips, there was no possible way for

Wolfcom to search for Phillips’ recording, especially since the search would have started three years

after the equipment had been returned.  

When the body camera, the laptop with the original body cam video footage and all the

equipment was returned to Wolfcom, that violated Wagoner County’s duty to preserve evidence. 

Only a forensic examination of the original footage on the Wolfcom laptop could  determine what

was altered, deleted, etc.  

The fact the video was altered/deleted, is proven by Wolfcom’s website, which states that

the body cameras feature a pre-recording technology that captures video and audio leading up to

when the button is pushed or the camera is activated.  The camera constantly records a rolling video

and audio buffer while on standby. When the main record button is pressed, the camera saves the

pre-recorded footage, which can range from 30 seconds up to a longer flashback and it appends to

4

6:21-cv-00044-DES     Document 492     Filed in ED/OK on 10/15/26     Page 4 of 16



the to the start of the live recording.  See Exh. 4.  According to Wolfcom, the audio only starts 31

seconds into the video.  Yet the Phillips video has sound at the very beginning, showing him fighting

with Mr. Krueger, with both of Phillips’ hands visible fighting with Mr. Krueger.  There is no

possible way Deputy Phillips turned on the video mid-fight with Mr. Krueger.  

Exh. 5 is the real time, CAD Detail/radio log for the incident with Mr. Krueger.  See DDR

9-000006-0000016.  On DDR 9-00009, three entries from the top, it shows Kaleb Phillips, the first

officer to pull Mr. Krueger over, to be “on scene”, at 21:55:44 hours.  About ten entries down from

the top of the page shows Nicholas Orr, on scene, at 21:55:53 hours, 9 seconds after Phillips was

on scene.  The next entry is 21:55:59 of ‘ONE FIGHTING” called in by Orr.  Six seconds after Orr

arrives on scene, he reported to dispatch he was fighting with Jeff Krueger.  

Phillips’ body camera footage starts at the real time of 21:56:30.  The elapsed time from

21:55:44 when Phillips is on scene, to the first time shown in Phillips’ body cam video, is 21:56:30. 

That is a difference of 46 seconds of provably missing video.  

According to Phillips testimony (ie., - he intended to turn his body camera on when he turned

on his overhead lights and thought he did), he would have at least had his body camera turned on at

21:55:44 when told dispatch he was “on scene”.  

If Phillips did turn his body camera on when he turned on his overhead lights, the video

would have shown Phillips’ initial encounter with Mr. Krueger at his car window.  The video would

have shown and the audio would have documented Phillips screaming conflicting instructions at  Mr.

Krueger of show me your hands and put your hands on the steering wheel.  Exh. 2, p. 70-71.  It

would have shown Jeffrey Krueger with driver’s license, insurance verification and various credit

cards in his hands to give to Phillips and Orr for a normal, nonconfrontational traffic stop.  See Exh.
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6 (scene photos that show his DL in the driver’s seat of his car and credit cards and insurance

verification card on the highway outside his driver’s door).  These missing seconds of the video

would show critical footage of Orr grabbing Mr. Krueger by his hair and slamming his head to the

concrete, from a standing position, causing a huge and mentally and physically debilitating gash on

the back of his skull.  It would critically show Jeff Krueger was trying to fully and completely

comply with the officers’ commands.  

The Plaintiffs are deprived of the 46 seconds of missing, innocence proving video and audio

evidence due to the intentional or grossly negligent, erasure/alteration or failure to preserve the first

46 seconds of missing video.2  The Defendants were on notice as a matter of fact and law of their

duty to preserve all evidence, including body cam video footage, for officer involved deaths.  When

just the initial 46 seconds of video is missing, that could only occur due to deliberate acts of

alteration or deletion of video footage.  The Plaintiffs are entitled to a finding of evidence spoliation

by this Court with the necessary jury spoliation jury instruction.  See OUJI Civil 3.11A.

In the alternative, the Plaintiffs are entitled to an instruction or special interrogatory for the

jury to decide if the video was negligently or intentionally deleted/erased/altered and if so, they can

apply the evidence spoliation presumption under OUJI 3.11A.

Manzanares v. El Monte Rents, Inc., Civil Action No. 4:24-cv-191, 2026 U.S. Dist. LEXIS

2064, at *25-26 (E.D. Tex. Jan. 7, 2026) allowed alternate jury instructions for evidence spoliation.

The Court will grant Plaintiffs' request to introduce evidence of
spoliation.  Defendant will be permitted to rebut it.  If the evidence at

2  The missing 46 seconds should have included all the audio and video.  But there should
have been an earlier 30 seconds without audio when Phillips first got the call from Orr to stop
Ms. Krueger because Orr claimed he was driving under the influence of alcohol when he left the
QuikTrip parking lot.  

6
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trial conclusively establishes spoliation, the Court will consider
instructing the jury that Defendant did spoliate evidence and to draw
an adverse inference as a consequence.  Plaintiffs' request for
sanctions in the form of non-permissive adverse inference
instructions will therefore be denied without prejudice.

If a genuine issue of material fact as to spoliation remains at the
conclusion of trial, the Court will submit a permissive spoliation
instruction to the jury in accordance with Rogers.  For example, one
of the approaches Rogers approved allowed an adverse inference only
if the jury "determined that the evidence was in the control of the
defendants, that they had an obligation to preserve it, that the
destroyed evidence was relevant to the litigation, and that the
evidence was destroyed intentionally and in bad faith."  Rogers, 82
F.4th at 378 (citation modified). The jury will decide the issue of
spoliation unless Defendant manages to conclusively negate
spoliation at trial.

 Winkle v. Rogers, 82 F.4th 370 (5th Cir. 2023) analyzed and cited to multiple circuit cases

for instructing a jury on evidence spoliation.  Rogers reversed summary judgment and remanded a

negligence case where a tractor trailer tire separated injuring the driver of another car.  The trucking

company gathered up the tire remnants and it was factually disputed and never resolved for what

happened to the remnants when the truck reached the trucking company facility.  

Prime has no evidence of what actually happened to the remnants of
the tire.  It proposes that, likely, a Prime employee discarded or sold
the tire scraps when the truck reached Salt Lake City.  A Prime
representative, designated under Federal Rule of Civil Procedure
30(b)(6), was deposed and stated it was a customary practice to
dispose of a tire that had reached the end of its useful life and that the
blown-out tire was unusable.   Defendants insist that bad faith is not
established merely through loss of evidence in the ordinary course of
business or through the defendant's adherence to standard operating
procedures in destroying the evidence.  

Id., at 376.  The court ruled it was error to grant summary judgment and then found the disputed

evidence of evidence spoliation required a jury to decide the issue.  

7
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We agree with another circuit court, in the context of spoliation, that
"bad faith is a question of fact like any other."  Bracey v. Grondin,
712 F.3d 1012, 1019 (7th Cir. 2013) (quotation marks and citation
omitted).  If a genuine dispute of material fact exists as to bad faith,
a jury should make that determination.  One circuit court agreed with
giving the issue of bad faith to jurors:

We conclude that the district court acted within its discretion
in permitting the jury to draw an adverse inference if it found
that [the spoliator] caused destruction or loss of relevant
evidence.  Rather than deciding the spoliation issue itself, the
district court provided the jury with appropriate guidelines for
evaluating the evidence.   

Vodusek v. Bayliner Marine Corp., 71 F.3d 148, 157 (4th Cir. 1995).
Another circuit court found no error when the district court issued a
permissive adverse inference jury instruction to allow the jury to
resolve the genuine disputes of material fact concerning spoliation.
GN Netcom, Inc. v. Plantronics, Inc., 930 F.3d 76, 81-85 (3d Cir.
2019).  

Id., at p. 378.  Rogers cited to another case that held the court should hear the spoliation evidence

and wait till the end of the trial to decide whether to instruct the jury on spoliation.  “Likewise, we

have cited with approval a district court's decision to give ‘both parties the freedom to put forward

evidence about document destruction’ and to defer a decision on whether a spoliation instruction is

warranted until the close of trial. See BCE Emergis Corp. v. Cmty. Health Sols. of Am., Inc., 148 F.

App'x 204, 219 (5th Cir. 2005).”  Id., at 378-79.  

Wagoner County has been on actual notice since at least the summary jury trial on June 1st

to 2nd of the Plaintiffs’ spolation claim.  So it is not possible for them to claim this motion is a last

minute surprise of which it would not have been aware.  

This case is not the first time Wagoner County has been accused of spoliation of critical

evidence.  It faced the exact spoliation claims and jury instruction issues against Sheriff Elliott, for

8
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the failure to preserve or for the deletion of jail telephone calls, with Sheriff Elliott defended by the

same attorney in this case.  Judge Ron White in Rodriguez v. Bd. of Cty. Comm'rs of Wagoner, No.

CIV-20-037-RAW, 2021 U.S. Dist. LEXIS 158691, at *5 (E.D. Okla. Aug. 23, 2021), found it was

appropriate to hear spoliation evidence at trial and then decide whether to give the jury an adverse

inference instruction.  “Applying the philosophies, texts and factors set forth above, the court

presently declines to impose sanctions against Defendants.  To be sure, Defendants’ alleged actions

with regard to the recordings will be ripe fodder for cross-examination and argument by Plaintiffs. 

After hearing all the evidence at trial, the court may be amenable to an adverse jury instruction

regarding spoliation of evidence.”  Judge White applied a negligent or intentional failure to preserve

or destruction of evidence for spoliation, plus prejudice to the Plaintiff.  

Spoliation is "the intentional or negligent destruction or loss of
tangible and relevant evidence which impairs a party's ability to prove
or defend a claim."  United States a rel. Koch v. Koch Indus., 197
F.R.D. 488, 490 (N.D. Okla. 1999).  The duty to preserve evidence is
triggered when a party receives notice of a potential claim and the
evidence's relevance to such potential claim.  Rowe v. Albertsons,
Inc., 116 Fed. Appx. 171, 174 (10th Cir. 2004)(unpublished).

Sanctions for spoliation are appropriate where: "(1) a party has a duty
to preserve evidence because it knew, or should have known, that
litigation was imminent, and (2) the adverse party was prejudiced by
the destruction of evidence." Turner v. Pub. Serv. Co. of Colo., 563
F.3d 1136.  Accordingly, under the court's inherent power, the court
is authorized to impose sanctions for spoliation of evidence when a
moving party suffers prejudice because the nonmoving party has
failed to preserve or had destroyed evidence.  Cache La Poudre Feeds
LLC v. Land Takes, Inc., 244 F.R.D. 614, 620 (D. Colo. 2007).

Id., at *2-3.  The two more important spoliation factors to consider for whether to issue sanctions

and/or instruct a jury are, “ . . . two factors should ordinarily carry the most weight: the degree of

9
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culpability of the party who lost or destroyed the evidence, and the degree of actual prejudice to the

other party.”  Id., at *3-4.  

The Plaintiffs can prove actual and severe prejudice to their case due to the missing video

evidence.  “It is not enough for a party seeking spoliation sanctions to raise an issue of theoretical

prejudice, i.e., that prejudice cannot be known because the evidence no longer exist. This is true in

any instance involving the destruction of evidence.  Rather, a party must present evidence of actual

prejudice. A party suffers actual prejudice when the spoliated evidence goes to a critical issue and

the evidence at hand is conflicting.” Yardley v. Tapia, No. 4:25-cv-00006-DN-PK, 2026 U.S. Dist.

LEXIS 169623, at *6 (D. Utah July 29, 2026).  

The prejudice to the Plaintiffs of the missing video evidence is enormous.  Phillips and Orr

testified they pulled their guns, and pointed them at Mr. Krueger, ready to use deadly force, due to

Jeff Krueger’s: 

1. failure to follow Phillips’ instructions (“I do believe I said either stay in your vehicle,
show me your hands, put your hands on the steering wheel.  I don’t remember
exactly.”); 

2. failure to follow verbal commands (Exh. 2, p. 74-75); 

3. Mr. Krueger’s, “abrupt stop, the location, slinging open of the door, attempt to get
out of the vehicle, moving around; Sir I don’t know.”;

4. Phillips’ claim that Jeff Krueger assaulted him.    

Q: What did he do to assault you?  
A: He grabbed me and pulled - - tried to pull me into his vehicle.” (P. 74); 

____________________

A: He assaulted me.  
Q: Okay.  What did he do to assault you?  
A: At that time that when he grabbed my leg.  
Q: He grabbed your leg?  
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A: Grabbed my leg, pulled me - - like pulled me in closer, grabbed my left arm and
grabbed my gun.” (P. 81)3; which Phillips later described as Mr. Krueger grabbed the
“slot”, “slide” of his gun (p. 99, 148).  

_______________________

Q: Whether he grabbed your gun or touched it, what did he do when he grabbed your
gun?  What did he do?  
A: What do you mean what did he do?  He grabbed my gun. 
Q: Okay.  How did he grab it?  
A: He grabbed it, reached out and grabbed it.  
Q: What part of his - - 
A: The slot of my gun.  The top of my gun, sir.  
Q: The top of the gun, okay.  How long did he have his hand on the gun?
A: I’m not sure. 
Q: And did he try to pull it away from you?
A: I don’t know, sir. 
Q: All right.  So what kind of crime is that for him to put his hand on the slide
of the gun when you don’t know what he’s going to do with it?
A: Okay.
Q: What is his intention?
A: I don’t know his intention. (p. 97-98) (emph. added) 

5. Mr. Krueger didn’t follow Phillips commands when he initially told Mr. Krueger to
stay in the car; then he reached in and unlocked Mr. Krueger’s seat belt and drug him
out of the car (Id., p. 73-74); 

6. Mr. Krueger refused multiple commands; constant movement in the car; he didn’t
know if he had a gun, knife or any type of weapon in the car (P. 86). 

That testimony is the factual basis for Phillips pulling his gun and pointing it at Mr. Krueger ready

to use deadly force when Phillips approached the car door and then drug him out. 

The factual basis for his claims would be seen in the missing 46 seconds of body cam video. 

And Phillips’ deposition testimony conflicts with a statement he gave to the OSBI that Mr. Krueger

only “grabbed for” his gun, at which point he immediately holstered it.  Exh. 7, p. 10 of his OSBI

statement. 

3   See also and p. 156-57.  
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As this Court well knows, any assault or assault and battery crime is a specific intent offense.

If Jeffrey Krueger touched Deputy Phillips’ gun, a jury can conclude he was pushing it away so he

wouldn’t get shot when he was handing Phillips his driver’s license and insurance verification. 

Without the missing video, the Plaintiffs are left defending against Phillips’ and Orr’s self-serving

versions of what happened. 

The Plaintiffs’ ability to defend against the Defendants’ claims of Jeffrey Krueger assaulting

Deputy Phillips and “grabbing for”, or “grabbing” the slot/slide of his gun, is severely prejudiced due

to the missing video evidence.  Phillips and Orr can distort and exploit their justifications with

impunity because of the missing body cam video.  

Finally the missing 46 seconds of body camera video severely affects the Plaintiffs’ ability

to attack the credibility of Phillips and Orr.  Credibility issues exist when a police officer is the only

surviving witness after having killed a person.  See Scott v. Henrich, 39 F3d 912, 915 (9th Cir. 1994)

requires that a judge examine all the evidence in a case to “. . . ensure that the officer is not taking

advantage of the fact that the witness most likely to contradict his story - the person shot dead - is

unable to testify.”, and Pauly v. White, 874 F.3d 1197, 1218 (10th Cir. 2017) ( "[T]he court may not

simply accept what may be a self-serving account by the police officer. Rather, it must also look at

the circumstantial evidence that, if believed, would tend to discredit the police officer's story, and

consider whether this evidence could convince a rational factfinder that the officer acted

unreasonably.’ (original brackets and internal quotation marks omitted)).” 

There is no objective evidence of speeding and claimed weaving in a lane or of claimed

threatening behavior by Mr. Krueger as Phillips and Orr approached Mr. Krueger’s car door with

guns drawn prepared to use deadly force.  It is only Phillips’ incredibly vacuous explanation of Mr.
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Krueger’s speeding (he described a “high rate of speed” and not a specific speed he was traveling,

Exh. 2, P. 59) and “failing to maintain a single lane of travel, swerving”, that justified the traffic

stop.  But the body cam footage would show everything.  

CONCLUSION

There can’t be any doubt that Sheriff Elliott, Wagoner County, had a duty to preserve the

footage for a death during an incident with multiple Wagoner County deputies.  This Court, or a jury,

can certainly conclude, that critical Phillips’ body cam video footage is missing.  The mere fact the

video footage is missing violates Sheriff Elliott’s duty, “ . . . to preserve property for another's use

as evidence in pending or reasonably foreseeable litigation.”  Barnett v. Simmons, 2008 OK 100, ¶

21, 197 P.3d 12, 20.  “We said that spoliation occurs when evidence relevant to prospective civil

litigation is destroyed, adversely affecting the ability of a litigant to prove his or her claim. Id., 987

P.2d at 1202.  Spoliation includes the intentional or negligent destruction or loss of tangible and

relevant evidence which impairs a party's ability to prove or defend a claim. Koch v. Koch Industries,

Inc., 197 F.R.D. 488, 490 (N.D. Okla. 1999).”  Id. 

The spoliation negative inference jury instruction can be for negligent or intentional

destruction of evidence a person needs for litigation.  If Sheriff Elliott raises a defense the video

footage was unintentionally destroyed, the OUJI Civil 3.11A negative inference instruction should

still be given. Certainly, evidence exists from which a jury can readily find the missing 46 seconds

of video was intentionally and conveniently removed to start precisely at the point the Defendants

claim Mr. Krueger is resisting arrest or assaulting them by trying to grab a taser, thereby justifying

the method and manner of force used against him.  

13
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The next element is prejudice.  When the initial confrontation at Mr. Krueger’s car door is

the crux of every justification the Defendants have for the method and manner for the force used

against Mr. Krueger, then yes the Plaintiffs are prejudiced in not being able to show Jeff’s response

to guns shoved in his face while he was trying to hand Phillips and Orr his driver’s licence and proof

of insurance.  

First, this Court should and can conclude Phillips’ body cam video was either not preserved

or it was delted/altered/partly destroyed.  Based on that evidence alone, this Court should sanction

the Defendants by entry of a liability judgment in favor of the Plaintiffs.  

If this Court is unwilling to enter judgment in favor of the Plaintiffs, it should at least find

they are entitled to a negative inference spoliation instruction under OUJI Civil 3.11A.  There is no

other known explanation for the missing video footage.  

If this Court is unwilling to find the Plaintiffs are entitled to a negative inference spoliation

instruction under OUJI Civil 3.11A, it should at least instruct the jury if it finds evidence spoliation,

then it can apply the negative inference under OUJI Civil 3.11A.  See Rodriguez v. Bd. of Cty.

Comm'rs of Wagoner, No. CIV-20-037-RAW, 2021 U.S. Dist. LEXIS 158691, at *5 (E.D. Okla.

Aug. 23, 2021), Manzanares v. El Monte Rents, Inc., Civil Action No. 4:24-cv-191, 2026 U.S. Dist.

LEXIS 2064, at *25-26 (E.D. Tex. Jan. 7, 2026), Winkle v. Rogers, 82 F.4th 370 (5th Cir. 2023) and

BCE Emergis Corp. v. Cmty. Health Sols. of Am., Inc., 148 F. App'x 204, 219 (5th Cir. 2005).  

For the reasons cited above, the Plaintiffs request they be granted sanctions of a judgment

entered against Wagoner County for failing to preserve and/or negligently/intentionally destroying

or altering Phillips’ body cam video.  In the alternative the Plaintiffs request that this Court give the

negative inference spoliation instruction under OUJI Civil 3.11A.  Finally, if this Court is unwilling
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to give OUJI Civil 3.11A, it should at least instruct the jury that it can find the negative inference

from evidence spoliation Sheriff Elliott’s failure to preserve the body cam video when it was obvious

there was a need to do so, and/or for the jury to find the negative inference from the negligent or

intentional destruction or alteration of Phillips’ body cam video.  

Respectfully submitted,

s/ Mark D. Lyons                                           
Mark D. Lyons, OBA #5590
LYONS & CLARK, INC.
616 S. Main, Suite 201
Tulsa, OK 74119
(918) 599-8844 Telephone
(918) 599-8585 Facsimile
lyonscla@swbell.net
Attorney for the Plaintiffs
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that on the 15th day of October, 2026, a true and correct
copy of the above and foregoing Plaintiffs’ Motion for Spoliation Sanctions was transmitted via
electronic transmission through the CM/ECF System, to the following:

Randall J. Wood - rwood@piercecouch.com
Robert S. Lafferrandre - rlafferrandre@piercecouch.com
Jeffrey C. Hendrickson - jhendrickson@piercecouch.com
John H. Kim - jkim@piercecouch.com
Thomas A. LeBlanc - tleblanc@bestsharp.com
Matthew A. Dunn - mdunn@bestsharp.com
Stephen L. Geries - slg@czwlaw.com
Chris J. Collins - cjc@czwlaw.com
Christopher N. Davis - cnd@czwlaw.com

s/ Mark D. Lyons                                           
Mark D. Lyons
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