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[bookmark: Page 3][bookmark: _bookmark0]1	JANUARY 11, 2022 - MORNING SESSION
2 (The following proceedings were had in open
3 court in the presence of the Court, Counsel,
4 and the Defendant:)
5 THE COURT: Let's get started on the prelim on the matter
6 of Eric Felix, case ending 6299.
7 MR. WESTERFELD: Jason Westerfeld, Public Defender's
8 Office, on behalf of Eric Felix. He is present in the
9 courtroom out of custody.
10 MR. SIMOES: Cameron Simoes for the People.
11 THE COURT: All right. State of the matter is on
12 calendar for preliminary hearing. Are the parties ready to
13 proceed?
14 MR. WESTERFELD: Yes, Your Honor.
15 MR. SIMOES: Yes, Your Honor.
16 THE COURT: All right. Counsel, you may call your first
17 witness.
18 MR. SIMOES: The People call Fresno Sheriff Office
19 Detective Jeffrey Morse.
20 THE COURT: Sir, please raise your right hand and be

	21
	sworn.
	

	22
	
	-oOo-

	23
	
	JEFFREY MORSE

	24
	
	called, sworn and testified as follows:

	25
	THE
	COURT: All right. Thank you. If you'll come over

	26
	here and
	have a seat to my left.
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1 [bookmark: Page 4][bookmark: _bookmark1]And in the past I'd have people take their masks off when
2 they're behind the Plexiglass, but because of this new variant
3 and everything else I think we're all better off keeping our
4 masks on. I'll just ask that you speak nice and clear into
5 the microphone.
6 THE WITNESS: I'll scoot up a little bit.
7 THE COURT: All right.
8 Counsel, you may proceed.
9 DIRECT EXAMINATION
10 BY MR. SIMOES:
11 Q	Good afternoon, Detective.
12 Where are you employed?
13 A	Fresno County Sheriff's Office.
14 Q	In what capacity?
15 A	I'm currently a detective.
16 THE COURT: Could we have him state his full name for the
17 record?
18 MR. SIMOES: My apologies.
19 Q	Can you state your name and spell your last name for
20 the record please?
21 A	Jeffrey Morse, M-O-R-S-E.
22 Q	And as you stated earlier, you are a detective,
23 correct?
24 A	Correct.
25 Q	Are you a sworn peace officer?
26 A	I am.

1 [bookmark: Page 5][bookmark: _bookmark2]Q	For how long?
2 A	About five years.
3 Q	When you say about five years, is it over five years
4 or under?
5 A	Less than. June will be five years.
6 Q	Okay. Officer, can you describe your training to
7 become a sworn officer?
8 A	Yes. I attended the Fresno County -- or, sorry, the
9 Fresno City Police College.
10 Q	Okay. Is this a POST-certified course?
11 A	Yes.
12 Q	Okay. As part of your training, did you take a
13 course involving interviewing witnesses, writing police
14 reports, and testifying as to these interviews at preliminary
15 hearings?
16 A	Yes.
17 Q	And did you pass this course?
18 A	Yes.
19 Q	Officer, were you on duty on July 6, 2020, at
20 approximately 1:38 p.m.?
21 A	Yes.
22 Q	And what was your assignment at this time?
23 A	I was a patrol deputy.
24 Q	Were you a sworn peace officer at that time?
25 A	Yes.
26 Q	On this day were you in uniform?

[bookmark: Page 6][bookmark: _bookmark3]
	1
	A
	Yes.

	2
	Q
	Were you in a marked patrol unit?

	3
	A
	Yes.

	4
	Q
	Did you have any partners with you on this day?

	5
	A
	Yes. I had two other patrol deputies respond.

	6
	Q
	And who were these other deputies?

	7
	A
	Deputy Leona and Deputy Woesner.

	8
	Q
	And on this date and time, were you dispatched in

	9
	regards
	to anything?

	10
	A
	Yes. To a brandishing.

	11
	Q
	Did you go to that location?

	12
	A
	Yes.

	13
	Q
	And what was this location?

	14
	A
	I believe the address was 3407 and 3409 Clinton

	15
	Avenue.
	

	16
	Q
	And is this location in Fresno County?

	17
	A
	Yes.

	18
	Q
	And did you receive any other information other than

	19
20
21
22
23
24
25
26
	a brandishing?
A	Yes. We received multiple phone calls. One I believe was from a Maggie saying that her neighbor was holding a large kitchen knife, and then that neighbor also called in saying his neighbor -- who was later identified as Eric --charged at him aggressively, reached into his pocket saying that he had something for him. That's all we had.
Q	And did the three of you arrive at this location?



1 [bookmark: Page 7][bookmark: _bookmark4]A	Yes.
2 Q	What happened after you arrived at that location?
3 A	I only noticed that it was Maggie and Eric were out
4 in their front yard. They were the only people that we
5 noticed outside at that time. It was very obvious that Eric
6 was upset about a situation that we were trying to figure out.
7 I tried to talk to Eric. He was very agitated and saying that
8 his neighbor was a racist and we were trying to figure out
9 what was going on after that.
10 Q	Hold on.
11 A	Oh.
12 Q	And when you say Eric, did you obtain Eric's last
13 name?
14 A	Felix.
15 Q	Do you see Eric Felix here in court today?
16 A	Yes.
17 Q	Can you please indicate where that person is seated
18 and describe what they're wearing please?
19 A	He's sitting right in front of me with a red and tan
20 plaid shirt.
21 THE COURT: For the record identifying the defendant
22 Mr. Felix.
23 MR. SIMOES: Q.	Can you describe Mr. Felix's demeanor
24 upon contact?
25 A	He was very agitated, pacing around his front yard.
26 Q	What about -- you said Maggie. What about her?

1 [bookmark: Page 8][bookmark: _bookmark5]A	She seemed very calm, willing to talk and trying to
2 figure -- help us out figure out what's going on.
3 Q	And what if anything was said upon contact with
4 Mr. Felix?
5 A	When I first approached him, I asked him what was
6 going on. He again said about his neighbor being racist and
7 keeps causing problems. I indicated that both parties were
8 indicating some knife was involved so I wanted to ask them if
9 I could do a quick pat search on him. At this time we were on
10 the sidewalk part. He was behind his fence which was shut and
11 locked.
12 Q	When you informed him of your request to pat search
13 him, how did he take that?
14 A	He said that nobody was going to fucking touch him,
15 that he was behind his fence and nobody was going to come on
16 his fucking property.
17 Q	So what happened after that?
18 A	I just tried to calm him down still saying that it
19 didn't have to be this -- in this situation. This was just
20 for everybody's safety. Said again that we had -- there was a
21 knife -- somebody said somebody had a knife, trying to figure
22 out what was going on. And at that point, he started walking
23 away, cursing at me and saying, "This is what happens when I
24 talk to fucking white cops."
25 Q	What happened after he said?
26 A	I told him that it has nothing to do about whose

1 [bookmark: Page 9][bookmark: _bookmark6]color of anything. I said this was literally just about the
2 call, just making sure everybody was going to be safe. And
3 then Maggie immediately -- or I'm sorry. I approached Maggie
4 who was immediately apologetic for Eric's behavior and said
5 that he was just frustrated at his neighbor for causing a lot
6 of problems. I guess there was a domestic call the night
7 before that the neighbor called in on which was unfounded by
8 the deputies that responded and that's as far as I got.
9 Q	What if anything happened after that point?
10 A	I saw that Deputy Leona tried to talk to Eric at
11 that time, again asking to pat search him. I just remembered
12 him cursing, yelling, and walking away from Deputy Leona. At
13 that time, Deputy Woesner started talking to Eric. I don't
14 know what was said. Something was said in Spanish which
15 caused Eric to open the gate, and Deputy Leona and Deputy
16 Woesner attempted to pat search Eric at that time.
17 Q	And prior -- or at this point was anybody able to
18 pat search Mr. Felix?
19 A	At that time, no. It was -- that was the first time
20 that it was attempted.
21 Q	So at this point were you or any of the other
22 deputies aware of whether or not Mr. Felix had a knife on his
23 person?
24 A	We were unaware at that time.
25 Q	And after Deputies Leona and Woesner got inside the
26 gate, what happened next?

1 [bookmark: Page 10][bookmark: _bookmark7]A	I don't know what they found or what happened at
2 that time. I just remembered they immediately started having
3 resistance from Eric. They were trying to pat search him at
4 that time, and he started forcing himself away yelling, "Let
5 me go, let me go." Maggie tried to yell at Eric to calm down.
6 That didn't change any of the behavior, and they continued to
7 struggle in the middle of the yard.
8 Q	Okay. And when you say that Mr. Felix was actively
9 resisting, can you describe that resistance to me please?
10 A	He had his fists closed, very tense, very rigid arms
11 and was very forcibly leaning forward to try to gain distance
12 from the deputies.
13 Q	And was he in handcuffs at this point?
14 A	They were attempting to. At that time, no. About a
15 few seconds later they were able to put one handcuff on. I
16 believe it was his left wrist.
17 Q	I believe you said he was forcefully resisting; what
18 do you mean by that?
19 A	Just actively trying to run away. Like I said, you
20 could see him leaning away trying -- like he was trying to run
21 away. Kept kind of twisting his body with his arms by his
22 side, trying to break the grasp of the deputies.
23 Q	Was he moving his arms at this point?
24 A	Yes.
25 Q	How so?
26 A	Kind of in a twisting motion and kind of upward

1 [bookmark: Page 11][bookmark: _bookmark8]trying to break their -- break their grasp, again with that
2 one left wrist in a handcuff.
3 Q	And what happened after this?
4 A	Maggie began to get closer to the three of them as
5 they were struggling in the middle of the yard. I placed
6 myself in between Maggie and the two deputies and Eric. She
7 was asking if he was going to be arrested. No answer at that
8 time. We were just trying to make the situation safe. And at
9 that point Deputy Leona did an elbow strike to Eric's face.
10 Q	And --
11 A	That caused Maggie to lunge towards the deputies,
12 and at that point I had to actually hold Maggie back. Maggie
13 started yelling that this was all happening in front of their
14 daughter which was standing in the open doorway to their
15 apartment. I told Maggie, I said, "I'm going to let you go.
16 I need you to go and place your daughter back inside and close
17 the door." Maggie did run inside. Essentially moved their
18 daughter a little bit inside, but it was -- her primary focus
19 was her cellphone because she ran back out with her cellphone
20 and began videotaping.
21 Q	Okay. And you described that Deputy Leona did an
22 elbow strike.
23 A	Yes.
24 Q	Can you describe what that is?
25 A	A quick movement with his elbow to I don't know what
26 side of his face.

1 [bookmark: Page 12][bookmark: _bookmark9]Q	And what is the purpose of an elbow strike?
2 A	To try and prevent the suspect from further trying
3 to resist and struggle to try and detain the subject.
4 Q	And after Deputy Leona did one of these elbow
5 strikes, what -- did they then gain compliance from Mr. Felix?
6 A	No. That was ineffective.
7 Q	Okay. And after the shoulder -- or elbow strike was
8 ineffective, what were the next steps taken by Deputies Leona,
9 Woesner and yourself?
10 A	At that time I noticed that they were still
11 struggling and, again, that one handcuff was on with the other
12 one out in the open so I attempted to go help detain Eric. I
13 grabbed his left arm where the handcuff was and it was very
14 obvious he was still actively resisting, very tense, very
15 rigid, not willing to give that right arm back to detain him.
16 Deputy Leona at that time did one closed fist punch to his
17 abdomen, again ineffective, and Deputy Leona immediately
18 stepped back and deployed his Department-issued taser and
19 deployed that onto Eric's back.
20 Q	Was the taser effective?
21 A	That was effective. He immediately fell to the
22 ground -- to the grass and Deputy Woesner detained him and
23 Deputy Leona immediately asked for medical services for the
24 use of force and the taser deployment.
25 Q	And was Mr. Felix saying anything during this time?
26 A	He was yelling and cursing, but I don't know of any

1 [bookmark: Page 13][bookmark: _bookmark10]specifics at that time.
2 Q	At any point during this was he saying that he did
3 not have a knife?
4 A	I don't recall.
5 Q	And, Detective, you were stating that only one
6 handcuff was placed on Mr. Felix?
7 A	Yes.
8 Q	Are there any dangers to someone only having one
9 handcuff attached to a person's arm?
10 A	Absolutely. It's used as a weapon.
11 Q	How is it used as a weapon?
12 A	It can open up so part of the hook can be used to
13 jab into somebody just like a knife would.
14 Q	And after the taser was deployed, what if anything
15 happened after that?
16 A	After he was detained about 20 to 30 neighbors
17 surrounding the -- Eric's apartment came out and completely
18 surrounded us. We had to ask for numerous agencies to help
19 control the crowd.
20 Q	And did they say anything to you?
21 A	They were yelling, cursing, racial slurs, but I
22 don't have any specifics but it was numerous of them --
23 numerous of them were yelling that.
24 Q	Did other law enforcement agencies come?
25 A	Yes. Numerous detectives, Fresno PD agencies,
26 undercover detectives ended up breaking their cover and having

1 [bookmark: Page 14][bookmark: _bookmark11]to come assist to control the crowd.
2 Q	What else did you do after that?
3 A	I stood at the gate as they were watching Eric and
4 Maggie just to make sure that everybody else was safe at the
5 apartment and our deputies were going to be safe until help
6 arrived.
7 Q	Were you able to eventually search Mr. Felix or pat
8 him down after he was tased?
9 A	I did not involve in that [sic].
10 Q	At any point when you eventually arrived on the
11 scene at the beginning, did you inform him of what you were
12 there to do?
13 A	Yes. I advised him that we were there for --
14 somebody had a knife and wanted to make sure that everybody
15 was safe.
16 MS. SIMOES: No further questions, Your Honor.
17 THE COURT: Cross-examination?
18 MR. WESTERFELD: Yes.
19 CROSS-EXAMINATION
20 BY MR. WESTERFELD:
21 Q	Detective, who was the first law enforcement officer
22 to arrive at this location; do you remember?
23 A	I believe it was Deputy Leona and myself, and I
24 believe Deputy Woesner came a few seconds later.
25 Q	Did you and Deputy Leona share a patrol car or is
26 everyone in three separate patrol cars?

1 [bookmark: Page 15][bookmark: _bookmark12]A	Three separate patrol cars.
2 Q	Okay. So you and Leona arrived at the same time?
3 A	Yes.
4 Q	Upon your arrival, was Eric -- my client,
5 Mr. Felix -- already outside with his wife Maggie or are they
6 inside the house and then came out upon your arrival?
7 A	They were outside.
8 Q	They were outside. Okay.
9 Do you remember Maggie being on the phone?
10 A	I don't.
11 Q	Okay.
12 THE COURT: What was the third officer's name?
13 THE WITNESS: Deputy Woesner.
14 THE COURT: Okay. Woesner. Thank you.
15 MR. WESTERFELD: Q.	And now you said just before your
16 arrival you received information from Dispatch, correct?
17 A	Yes.
18 Q	And the information in total that you received was
19 that there were two separate emergency calls, correct?
20 A	Yes.
21 Q	One was from 3409 East Clinton, correct?
22 A	Yes.
23 Q	One was from 3407 East Clinton, correct?
24 A	Yes.
25 Q	And the one from 3409 East Clinton, the caller was
26 Maggie, correct?
PEOOPPLLEEvsvsEREIRCIMCAMRATIRNTEIZNFEEZLIFXELIX F20099006622999
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1 [bookmark: Page 16][bookmark: _bookmark13]A	I believe so, yes.
2 Q	And when you arrived to this location -- strike
3 that.
4 3407 and 3409, their houses are right next to each other?
5 A	Yes.
6 Q	They're front yards are adjoining up, correct?
7 A	I believe there is a fence that separates them.
8 Q	Okay. And it's the fence that goes between their
9 property line and also on the sidewalk line --
10 A	Yes.
11 Q	-- correct? Okay.
12 And the call to your knowledge from Maggie at 3409 was
13 that their neighbor Kevin at 3407 pulled a kitchen knife out,
14 correct?
15 A	Yes.
16 Q	And so when you arrived at 3409 and saw Eric and
17 Maggie and you got their names, you realized that Eric,
18 Mr. Felix, was the person who was essentially the victim of
19 this brandishing, correct?
20 A	No because we received the same information from
21 Kevin saying that Eric aggressively charged towards him,
22 reached into his pocket saying he had something for him just
23 before we arrived on scene.
24 Q	And that was the call from 3407?
25 A	Yes.
26 Q	And the call from 3407 didn't actually mention
PEOOPPLLEEvsvEs REICRIMCAMRTAIRNETZINFEEZLIXFELIX F20099006622999
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1 [bookmark: Page 17][bookmark: _bookmark14]anything about Eric having a knife, correct? It was just that
2 he charged at this guy Kevin, reached into his pocket said he
3 had something for him, correct?
4 A	Yes. That could be any type of weapon.
5 Q	And it could not even be a weapon, correct?
6 A	Correct.
7 Q	Okay. So the only concrete information or tip that
8 you received was that the person at 3407 brandished a kitchen
9 knife and kind of held it -- brandished it at my client, Eric
10 Felix. That was the concrete information you had, correct?
11 A	At that time, yes.
12 Q	So when you're there contacting and speaking to
13 Mr. Felix, you begin asking him, you know, if -- can I pat you
14 down, can I search you, correct?
15 A	Yes.
16 Q	And, now, you don't know that anyone has even said
17 he has a weapon or a knife or anything, correct?
18 A	At that time, no.
19 Q	Okay. And he was wearing shorts and a T-shirt,
20 correct?
21 A	Yes.
22 Q	So it's not like he's wearing a big baggie
23 sweatshirt?
24 A	No. But you can hide any weapon in any type of
25 clothing.
26 Q	And did you feel a sense of comfort that, you know,

1 [bookmark: Page 18][bookmark: _bookmark15]even if, let's say -- you know, anyone could hide anything in
2 their clothing, but you said that Mr. Felix was in his front
3 yard behind a closed fence and locked gate, correct?
4 A	Yep.
5 Q	And you were on the sidewalk --
6 A	Yes.
7 Q	-- on the other side of the gate?
8 A	Yes.
9 Q	So, I mean, couldn't you have -- let me -- how long
10 into your conversation did you start asking Mr. Felix if you
11 can pat him down?
12 A	Very quickly.
13 Q	Very quickly.
14 Even though there is a fence separating you and you could
15 have continued to ask him about what's going on with his
16 neighbor?
17 A	Yes, but we are trained to have my safety at first
18 along with everybody else. So when somebody says they have
19 something and reach into a pocket, we have to assume the worst
20 to make sure that everybody's safe including the subject
21 involved. That is why we do a pat search.
22 Q	And the pat search was -- that was conducted on
23 Eric -- or strike that.
24 When you asked Eric if you could come in and conduct the
25 pat search, he essentially told you no, correct?
26 A	Correct.

1 [bookmark: Page 19][bookmark: _bookmark16]Q	And that, you know, he's on his property, you can't
2 come onto his property?
3 A	Correct.
4 Q	And so if he told you no, why did other officers --
5 or strike that.
6 He told you no. Then you end up later going and -- or
7 talking to Maggie now, correct?
8 A	Correct.
9 Q	And you look over and you see Deputy Leona asking
10 Eric the same thing: "Hey, can I pat search you?" Is that
11 accurate?
12 A	That's accurate.
13 Q	And Eric is saying no, you can't pat search me?
14 A	As far as I remember, yes.
15 Q	And then what happened to -- did the officers -- did
16 Deputy Leona and Deputy Woesner just enter the property and
17 start pat searching Eric or how did that pat search come
18 about?
19 A	Deputy Woesner asked something -- said something to
20 Eric in Spanish which Eric opened the gate for Deputy Woesner.
21 Q	Okay. And I guess why -- so in theory, it's your
22 understanding that Mr. Felix agreed to be pat searched,
23 correct?
24 A	At that time, yes.
25 Q	Did -- do you know if Mr. Felix agreed to be
26 handcuffed?

1 [bookmark: Page 20][bookmark: _bookmark17]A	No. I have no idea what happened after that. Like
2 I said, it was in Spanish and I do not know what was said.
3 Q	Okay. If you're -- if you're out in the street and
4 you ask someone, "Hey, can I pat search you," do you take that
5 to mean -- if they say yes, can you also then place them in
6 handcuffs?
7 A	Depends on the situation, but not -- just depends on
8 the situation.
9 Q	Okay. If in that situation and you ask to pat
10 search someone, that person says yes, that's now a consensual
11 pat search, correct?
12 A	Correct.
13 Q	And based on your training and experience, you're
14 taught that at any point someone can revoke their consent for
15 that pat search or what they've given consent for?
16 A	Essentially.
17 Q	Okay. So this pat search that was going to be
18 conducted on Mr. Felix was a consent pat search?
19 A	As far as I know, like I said, it was something in
20 Spanish that I'm not sure what was said.
21 Q	Okay. Assuming it was a consensual pat search,
22 wouldn't you agree that he was free at any time to revoke his
23 consent for that pat search?
24 A	I don't know what was felt at that time when they
25 felt him -- his pocket. I do not know what happened at that
26 time.

1 [bookmark: Page 21][bookmark: _bookmark18]Q	Okay. And, now, you said you personally did not pat
2 search Mr. Felix, correct?
3 A	No.
4 Q	But I'm assuming officers did pat search him at some
5 point?
6 A	I assume so, yes.
7 Q	Are you aware of anything that Mr. Felix had in his
8 pocket, any weapons or knives or anything, that he had in his
9 pockets?
10 A	I'm not aware of anything.
11 MR. WESTERFELD: Your Honor, may I approach the clerk to
12 grab an exhibit?
13 THE COURT: Sure.
14 MR. WESTERFELD: Q.	Now, Detective Morse, were you
15 aware that there are cellphone videos taken of this incident
16 from across the street? Are you aware of that?
17 A	I remember a lot of people had their cellphones out,
18 yeah.
19 Q	Did you happen to view any of that cellphone video
20 perhaps on the news or anything like that?
21 A	If I did, I don't remember.
22 Q	If you watched some video of the incident, would you
23 be able to recognize yourself in those videos maybe if I
24 played it for you?
25 A	Yes.
26 Q	Okay. If I can have a minute to get this set up.

1 [bookmark: Page 22][bookmark: _bookmark19]MR. WESTERFELD: Your Honor, may I approach the witness?
2 THE COURT: You may.
3 MR. SIMOES: Your Honor, may I approach as well?
4 THE COURT: You may.
5 MR. WESTERFELD: So I'm approaching with what has been
6 previously marked as Defense Exhibit B. And sorry, Deputy.
7 With the glass case I'm going to have to -- basically I want
8 to set it on the table right in front of you and then --
9 sorry. It's a little awkward. What I'm going --
10 THE COURT: While we're setting it up, we can go off the
11 record.
12 MR. WESTERFELD: Q.	Now, Detective, I'm going to -- so
13 I'm going to play it and then at any point if you recognize
14 yourself or you recognize what's depicted in this video I want
15 you to pause the video for me, okay? So I'm going to play it.
16 So I see you paused it now. It's at about nine seconds.
17 Eight or nine seconds. Do you recognize what's depicted in
18 that video?
19 A	Yes. I recognize at this point in this picture I am
20 directly in the middle on the back of Eric and I'm clearly
21 looking down at his arms trying to get that left arm with the
22 right arm with Deputy Leona. Deputy Woesner is on the right
23 side if you're looking at the picture.
24 Q	Okay. And go ahead -- it's only a two and a half
25 minute video so just play it all the way through the end if
26 you don't mind.
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2 Q	Now, Detective Morse, is that a true and accurate
3 depiction of what you remember occurring -- at least what the
4 video captured, that's a true and accurate depiction of what
5 you remember happening?
6 A	Yes.
7 MR. WESTERFELD: Your Honor, I'd ask that Defense Exhibit
8 B be admitted into evidence.
9 THE COURT: Okay. And is there going to be any type of
10 audio that is either transcribed or --
11 MR. WESTERFELD: Yes. I have a transcript that's marked
12 also.
13 THE COURT: Okay.
14 MR. WESTERFELD: It's a one-page transcript.
15 THE COURT: Okay.
16 MR. WESTERFELD: Yeah.
17 THE COURT: And Mr. Simoes, you've already reviewed that
18 and is there any objection to that?
19 MR. SIMOES: I did review it, Your Honor. No objection.
20 THE COURT: Okay. That's fine.
21 MR. WESTERFELD: Q.	Now, Detective Morse, in that
22 video, do you remember seeing Deputy Woesner delivering two
23 elbow strikes to Mr. Felix's face?
24 A	I saw that in the video, yes.
25 Q	Okay. So -- and based on your going back to your
26 direct testimony, you said that Detective Leona first
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2 A	Yes.
3 Q	And then at one point later delivered a closed fist
4 strike to Mr. Felix's chest area?
5 A	Yes.
6 Q	And could you also see that closed fist strike on
7 that video you watched?
8 A	Not that I saw, no.
9 Q	Okay. Now, the elbow strikes from Deputy Woesner
10 you saw in the video, that was in addition to the strikes from
11 Deputy Leona, correct?
12 A	Yes.
13 Q	Okay. So in total, based on your memory, what you
14 saw in the video, there was one elbow strike from Deputy
15 Leona, two elbow strikes from Detective -- sorry, Deputy
16 Woesner, and then one more closed fist punch from Deputy
17 Leona, correct?
18 A	Yes.
19 Q	And then Deputy Leona then deployed the taser?
20 A	Yes.
21 Q	Now, when Deputies Leona and Woesner are going to
22 pat search Mr. Felix initially, at that point had Mr. Felix
23 committed any crime?
24 A	We don't know at that time. That's what we're
25 trying to figure out.
26 Q	I mean, based on -- based on the information you had
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2 with Mr. Felix, did you have any belief that Mr. Felix was in
3 violation of the law?
4 A	At that -- it was so quick at that time, no. We
5 didn't have any further information.
6 Q	Okay. And to your knowledge, this altercation with
7 the deputies involved was all over Mr. Felix being pat
8 searched, correct?
9 A	Yes.
10 Q	And something that Mr. Felix, to your knowledge, he
11 consented to initially, correct?
12 A	As far as I know, yes.
13 Q	Okay. And if he did consent to it, he was free to
14 your knowledge at any time to revoke that consent, correct?
15 A	As far as I know, yes. Like I said, I'm not sure
16 what was felt or anything at that time by the other deputies.
17 Q	And the resistance from Mr. Felix, you described him
18 just -- basically he was tensing up his arms trying to twist
19 away from the deputies, correct?
20 A	Along with other motions, but yes.
21 Q	Okay. Now, you mentioned that he had a handcuff on
22 his left wrist, correct?
23 A	Yes.
24 Q	And that's a bit worrisome, it can be, because that
25 can be used as a weapon, correct?
26 A	Yes.
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2 swing the handcuff and use it as a weapon?
3 A	Yes.
4 Q	But Mr. Felix never did that, correct? He never
5 swung his arms at the deputies in order to use the handcuff as
6 a weapon?
7 A	Not that I saw, no.
8 Q	Okay. He just was resisting the officer's attempt
9 to detain him?
10 A	As far as I could see, yes.
11 MR. WESTERFELD: Okay. And, again, to your knowledge,
12 Mr. Felix had not -- strike that.
13 Nothing further for this witness right now.
14 THE COURT: All right. Anything else, Counsel?
15 MR. SIMOES: Yes, Your Honor.
16 THE COURT: All right.
17 REDIRECT EXAMINATION
18 BY MR. SIMOES:
19 Q	Detective Morse, what's the purpose of using
20 handcuffs to conduct a pat search?
21 A	It's for officer safety. It's just detaining a
22 person. It doesn't mean they're under arrest. If there is
23 somebody that's very agitated -- I'm not saying Eric was at
24 this time -- but other subjects that are high on drugs or
25 anything like that that can be over powerful for a deputy, you
26 can detain a person with handcuffs.
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	A	Not every pat search, no.
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	Deputy Jacob Woesner. THE COURT: Okay.
MR. WESTERFELD: And I'd just ask that Detective Morse be subject to recall.
THE COURT: That's fine. We'll have him wait outside. Please raise your right hand.
-oOo-JACOB WOESNER
called, sworn and testified as follows:
THE COURT: You may go ahead and have a seat over here to my left.
All right. Counsel, you may proceed.
And typically I will ask people to take their masks off, but with the new variant going on, I think we're all going to be safe and I'll ask you to keep it on and just speak very
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2 THE WITNESS: Yes, sir.
3 THE COURT: All right. Thank you.
4 All right, Counsel.
5 DIRECT EXAMINATION
6 BY MR. SIMOES:
7 Q	Good afternoon, Deputy.
8 Can you please state your name and spell your last name
9 for the record please?
10 A	Yes. Deputy Jacob Woesner, W-O-E-S-N-E-R.
11 Q	Deputy, where are you employed?
12 A	Fresno County Sheriff's Office.
13 Q	In what capacity?
14 A	Patrol deputy.
15 Q	Are you a sworn peace officer?
16 A	Yes.
17 Q	For how long?
18 A	Two and a half years.
19 Q	Can you describe your training to become a sworn
20 peace officer?
21 A	I went to the POST academy here in Fresno. It was
22 approximately seven months. I did field training program with
23 the Fresno County Sheriff's Office. It was approximately four
24 months. And that is all.
25 Q	As part of your POST certification courses, did you
26 take a course involving the interviewing of witnesses, writing
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2 preliminary hearings?
3 A	Yes.
4 Q	Did you pass that course?
5 A	Yes.
6 Q	Deputy, were you on duty on July 6, 2020, at
7 approximately 1:37 p.m.?
8 A	I was.
9 Q	What if anything happened at that time while you
10 were on duty?
11 A	I was dispatched to a brandishing at 3409 East
12 Clinton.
13 Q	Did you receive any other information regarding the
14 brandishing?
15 A	There was a suspect outstanding and we didn't really
16 know who it was.
17 Q	Okay. Did you go to that location?
18 A	Yes.
19 Q	And what was the location again? I apologize.
20 A	3409 East Clinton.
21 MR. WESTERFELD: Sorry, Your Honor. I just want to make
22 sure the witness is testifying to memory. If I'm not
23 mistaken, he has his report in front of him.
24 THE WITNESS: You want me to turn it over?
25 THE COURT: That's fine.
26 MR. SIMOES: Yes, please.
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2 A	Yes.
3 Q	And on this day, were you in uniform?
4 A	Yes.
5 Q	Were you in a marked patrol vehicle?
6 A	I was.
7 Q	And did you have a partner on that day?
8 A	I had a partners assisting on the call, but I
9 arrived solo in my patrol vehicle.
10 Q	Who were the other deputies that were also assisting
11 on the call?
12 A	Deputy J. Morse and Deputy E. Leona.
13 Q	And did you get to that location eventually?
14 A	Yes.
15 Q	What happened after you got that location?
16 A	There was a gentleman later identified as Eric
17 Martinez -- Eric Felix and he was being verbally aggressive
18 with my partners Leona and Morse.
19 Q	You said subject's name was Eric Felix; is that
20 correct?
21 A	Yes.
22 Q	Okay. Do you see that person here in court today?
23 A	I do.
24 Q	Can you please indicate where Eric Felix is seated
25 and what clothing he's wearing?
26 A	He's wearing a red flannel shirt with a Raiders
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2 THE COURT: For the record identifying the defendant
3 Mr. Felix.
4 MR. SIMOES: Q.	And Deputy Woesner, you said when you
5 got to the scene you saw him interacting with Deputies Morse
6 and Leona, correct?
7 A	Yes.
8 Q	Can you describe those interactions?
9 A	Yes. He was cursing at them, being verbally
10 aggressive, wouldn't let them pat him down because he said
11 they were white.
12 Q	Was anybody else outside at this point?
13 A	I do not recall.
14 Q	Was Mr. Felix the subject of the 911 call to your
15 knowledge?
16 MR. WESTERFELD: Objection. Vague.
17 THE COURT: Overruled. You can answer that.
18 THE WITNESS: I believe so.
19 MR. SIMOES: Q.	And what happened after you saw them --
20 the two deputies and Mr. Felix interacting with one another?
21 A	So they were asking if they could simply pat him
22 down for weapons being that the call was regarding brandishing
23 of a weapon. He was telling them no because they were white.
24 I walked up and asked him if I could. He said that I looked
25 Mexican and that I could. So I grabbed his hands and put them
26 behind his back, which is common practice. I began patting
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2 for my safety and his due to his size, his demeanor, his
3 aggressiveness. As soon as I got the cuff ring on, he
4 became -- he started flailing around and getting violent.
5 Q	And can you describe his demeanor when he was
6 speaking to Deputies Leona and Morse?
7 A	Very aggressive, violent, cursing. Just overall
8 very, very aggressive.
9 Q	Okay. And you then spoke to him, correct, after?
10 A	Yes.
11 Q	Okay. And I believe you stated that he said that
12 you looked as if you were Mexican so it was fine for you to do
13 the pat search?
14 A	Right.
15 Q	Okay. Did you speak to him in Spanish?
16 A	No, I did not.
17 Q	Did you speak to him about anything in particular
18 before having him agree to let you do a pat search?
19 A	I don't believe so.
20 Q	Okay. And when you were speaking to -- strike that.
21 When you got to the scene and you saw Deputies Leona and
22 Morse interacting with Mr. Felix, where were the deputies at
23 this point?
24 A	They were standing sort of in front of him on the
25 front lawn.
26 Q	Okay. Were they -- strike that.
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2 A	Yes. There's a waist high chain link fence.
3 Q	Okay. And were they inside of the fence at that
4 point?
5 A	I do not recall.
6 Q	When you approached and then initially saw what was
7 going on, were you outside of the gate?
8 A	Yes.
9 Q	And when Mr. Felix was speaking to you, were you
10 still outside of the gate at that point?
11 A	I believe so.
12 Q	Did he let you inside the gate?
13 A	I believe so.
14 MR. WESTERFELD: Objection. Speculation.
15 THE COURT: What's your best recollection as to where you
16 had contact with him? If you recall.
17 THE WITNESS: It would have been inside the gate.
18 THE COURT: Okay. The Court will allow the answer based
19 Upon his best recollection.
20 MR. SIMOES: Q.	And then you previously stated that you
21 were going to conduct a pat search of Mr. Felix and that you
22 were going to place handcuffs on him, correct?
23 A	Yes.
24 Q	What's the purpose of placing handcuffs on a person
25 before conducting a pat search?
26 A	So that they don't reach into their pockets to
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2 thing.
3 Q	And what was the reason for conducting a pat search
4 on Mr. Felix?
5 A	Suspicion that he may be in possession of a weapon.
6 Q	Is that what the 911 call referenced?
7 A	Yes.
8 Q	And where were Deputies Leona and Morse standing
9 when you were attempting to do the pat search?
10 A	Next to me.
11 Q	And were you inside of the gates of his house?
12 A	Yes.
13 Q	Were you on the front lawn?
14 A	Yes.
15 Q	And what if anything happened as you were attempting
16 to do the pat search?
17 A	So put th one cuff ring around his wrist and then he
18 started pulling away, tensing up. He was able to break free
19 of the grip I had on his hands, and then just began flailing
20 around. We were giving him numerous commands to stop. Deputy
21 Leona used force. I as well used force on the subject to get
22 him to comply.
23 Q	And when you state that you were attempting to place
24 handcuffs on Mr. Felix and he's, you stated, resisting and
25 breaking -- breaking his hands [sic], is he saying anything at
26 this time?
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2 THE COURT: If that would refresh your recollection, you
3	may do so.
4 THE WITNESS: Thank you, Your Honor.
5 Yes. He said, "Why the fuck are you putting handcuffs on
6 me," and, "Get the fuck away from me."
7 MR. SIMOES: Q.	Was he upset at this time?
8 A	Yes. Very violent. Very hostile.
9 Q	So what did you do after that?
10 A	So I was -- I completely let go of his hands because
11 he's swinging his hands, swinging the handcuff. I got around
12 the front and was able to deliver two elbow strikes with my
13 right elbow to his face, and then Deputy Leona tased him in
14 the back.
15 Q	And you stated just a couple minutes ago that Deputy
16 Leona used force as well, correct?
17 A	Yes.
18 Q	What force did he use?
19 A	I believe it was an elbow strike as well.
20 Q	And what's the purpose of an elbow strike?
21 A	Gain compliance.
22 Q	And where did he use his elbow to strike Mr. Felix?
23 A	His face.
24 Q	Okay. Did it gain compliance?
25 A	It did not.
26 Q	And at what point typically during an interaction

1 [bookmark: Page 36][bookmark: _bookmark33]would a deputy have to use force or elbow strike or anything
2 along those lines?
3 A	To ensure the -- to prevent the aggressor from
4 getting violent with deputies or the public.
5 Q	Now, when deputies eventually have to use an elbow
6 strike or some other sort of force, does there have to be a
7 certain level of non compliance or resistance by the person
8 that was detained?
9 A	Yes.
10 Q	Can you describe that for me?
11 A	The level of force might be a violent, outstanding
12 felon, mean, violent felon.
13 Q	I guess what I'm trying to ask is the force used of
14 an elbow strike or anything along those lines, is it something
15 that you would use early on in the contact or would it be used
16 as something that's down the line when there are other
17 attempts to gain compliance and --
18 A	Absolutely.
19 Q	-- compliance is not gained?
20 A	Down the line when other attempts of gaining
21 compliance have failed.
22 Q	And you stated that Deputy Leona used force and it
23 was unsuccessful. What happened after Deputy Leona's force
24 was unsuccessful in gaining defendant's compliance and non
25 resistance?
26 A	He became more aggressive, more violent, still
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2 Q	And you stated that the handcuff was on one arm,
3 correct?
4 A	Yes.
5 Q	Okay. So was the handcuff just dangling from his
6 arm?
7 A	Yes.
8 Q	Is that something that's potentially dangerous?
9 A	Very.
10 Q	How so?
11 A	It's a metal object. If swung around, it can be
12 essentially a deadly weapon.
13 Q	So what did you do after Deputy Leona used force and
14 he was still actively resisting?
15 A	I positioned myself around the front of Eric and
16 delivered two elbow strikes with my right elbow.
17 Q	Where did you deliver these strikes to?
18 A	To his face.
19 Q	Did he comply after that?
20 A	No, he did not.
21 Q	What did he do after that?
22 A	Again became more hostile, more aggressive.
23 Q	And then what if anything did you or the other
24 deputies do after that?
25 A	Continued to give him commands to stop resisting.
26 Q	And did the deputies do anything after continuing to
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2 A	Deputy Leona tased him.
3 Q	What happened after he was tased?
4 A	We were able to successfully detain him in
5 handcuffs.
6 Q	Did he fall to the ground?
7 A	Yes.
8 Q	And what happened after you detained him?
9 A	We were swarmed up by a crowd.
10 Is it okay if I refer to my report, Your Honor?
11 THE COURT: You may do so if that will refresh your
12 recollection.
13 MR. WESTERFELD: I guess I'd object to relevance.
14 THE COURT: As to what happened after?
15 MR. WESTERFELD: Yeah. After he was detained.
16 THE COURT: Sustained.
17 So you don't need to look at your report at this point.
18 MR. SIMOES: Q.	Officer, did you eventually contact the
19 reporting party that called the police on Mr. Felix or whoever
20 was potentially armed with something?
21 A	Yes.
22 MR. WESTERFELD: Objection. Relevance.
23 THE COURT: Counsel, I mean, I take it there is not --
24 there is not a suppression motion here.
25 MR. WESTERFELD: No.
26 THE COURT: So I think that those issues are not
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2 MR. WESTERFELD: Not a suppression motion, but I think
3 they still have to prove that the officers were lawfully
4 performing their duties.
5 THE COURT: Understood.
6 MR. SIMOES: Q.	Deputy Woesner, at any point -- strike
7 that.
8 Deputy Woesner, were you and the other deputies all in
9 uniform that day?
10 A	Yes.
11 Q	Did you identify yourself as a peace officer?
12 A	Yes.
13 THE COURT: We should probably just get a description of
14 the uniform. You have the uniform that you were wearing that
15 day?
16 THE WITNESS: Yes.
17 THE COURT: Okay. Could you describe that for the
18 record?
19 THE WITNESS: Yes. It's a class B uniform, gold shirt,
20 green cargo pants, with two Fresno County Sheriff patches on
21 each shoulder along with a six point Fresno County Sheriff's
22 badge on my left breast pocket.
23 THE COURT: Thank you.
24 MR. SIMOES: Q.	And, Deputy, were you and your -- were
25 you and the assisting deputies all in a marked patrol vehicle?
26 A	Yes.
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2 A	It is a white Ford Explorer with emergency lighting
3 on top along with Fresno County Sheriff printed in large
4 decals on the side -- each side of the vehicle.
5 MR. SIMOES: Nothing further, Your Honor.
6 THE COURT: All right. Cross-examination?
7 MR. WESTERFELD: Yes.
8 CROSS-EXAMINATION
9 BY MR. WESTERFELD:
10 Q	Deputy Woesner, you said you've been a sworn peace
11 officer for two and a half years?
12 A	Yes, sir.
13 Q	That's as of today's date?
14 A	Yes, sir.
15 Q	So this incident happened July of 2020. You would
16 have been a sworn peace officer for about one year on that
17 occasion?
18 A	Yes, sir.
19 Q	Now, you mentioned that when you first arrived were
20 the other two deputies, Deputy Woesner and Deputy Leona,
21 already present or I forget what you said.
22 THE COURT: You mean Morse?
23 MR. WESTERFELD: Huh?
24 THE COURT: You said Deputy Woesner.
25 MR. WESTERFELD: Q.	Oh. Morse and Leona, were they
26 present -- already present upon your arrival?
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2 Q	And you -- do you remember hearing Deputy Morse ask
3 Mr. Felix if he could pat search him?
4 A	Yes.
5 Q	Do you remember Mr. Felix saying no?
6 A	Yes.
7 Q	And that it was his property, he doesn't have to if
8 he's on his property?
9 A	Something of that --
10 Q	Okay.
11 A	-- nature.
12 Q	And at this time, Deputy Woesner -- sorry. Deputy
13 Morse is standing on the sidewalk on the other side of the
14 gate -- other side of the fence that separates Mr. Felix's
15 yard from the sidewalk?
16 A	I believe so.
17 Q	Okay. And do you remember Deputy Leona at one point
18 also asking Mr. Felix if he could pat search him?
19 A	Yes.
20 Q	Okay. And Mr. Felix said no to that request as
21 well, correct?
22 A	Right. He said -- right, because they were white.
23 Q	Okay. But he said no to the pat search, he didn't
24 want them to pat search him?
25 A	Correct.
26 Q	Okay. And then you at one point also went over and
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1 [bookmark: Page 42][bookmark: _bookmark39]asked Mr. Felix if you could pat search him?
2 A	Correct.
3 Q	And the point I want to make is at this time
4 Mr. Felix is standing in his own yard?
5 A	Correct.
6 Q	Correct. And he's wearing a T-shirt and shorts?
7 A	I don't recall.
8 Q	Okay. Is there -- Mr. Felix has a gate -- or sorry,
9 a fence. You described a chain link fence, waist high
10 surrounding his property, correct?
11 A	Correct.
12 Q	And the fence has a gate in the middle that you can
13 enter and exit the gate, correct?
14 A	Correct.
15 Q	Do you remember the gate being closed while you were
16 initially speaking with Mr. Felix?
17 A	No.
18 Q	Okay. Is that you just don't remember or you're
19 saying the gate was not closed?
20 A	I don't remember.
21 Q	Okay. Now, at one point you -- you asked Mr. Felix
22 if you could pat search him and Mr. Felix said yes because you
23 look Mexican?
24 A	Right.
25 Q	Okay. And, now, in that conversation -- sorry.
26 In response to Mr. Felix, you went and then started
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2 A	Correct.
3 Q	And I believe you testified on direct that initially
4 you grabbed his hands and held them down to -- or behind his
5 back and you conducted some initial pat down, correct?
6 A	Yes.
7 Q	Okay. And Mr. Felix was fine with that initial pat
8 down, correct?
9 A	I mean --
10 Q	This is before you attempted to place any handcuffs
11 on him?
12 A	Yeah. I mean, this was just -- yeah. He was fine
13 with that, correct.
14 Q	And what areas did you pat search on that occasion?
15 A	I don't believe I patted down anything. I just
16 pulled his hands behind his back and before I was able to
17 conduct the pat down I placed handcuffs on him.
18 Q	Oh. I thought you had testified that you grabbed
19 his hands, placed them behind his back and then performed kind
20 of an initial cursory pat search before placing handcuffs on
21 him. Is that accurate or are you testifying that your
22 procedure was you grabbed his hands, placed them behind his
23 back and then you immediately went to go place handcuffs on
24 him?
25 A	To be honest I don't recall.
26 Q	Okay. Would it help refresh your recollection if

1 [bookmark: Page 44][bookmark: _bookmark41]you reviewed your police report?
2 A	Sure.
3 THE COURT: Go ahead and do so.
4 THE WITNESS: Okay. Can you go again with the question?
5 MR. WESTERFELD: Q.	Yeah.
6 Did you place Eric's hands -- Mr. Felix's hands behind
7 his back and then perform some cursory pat search of his
8 pockets or did you immediately go and place handcuffs on him?
9 A	Immediately went to place handcuffs on him.
10 Q	And why did you do that?
11 A	That's common practice, what we always do. Also
12 based on his hostility and aggressive demeanor for my safety
13 and his.
14 Q	But I just want to be clear. You were pat searching
15 him right there with his consent, correct?
16 A	Yes.
17 Q	You didn't order him to turn around and place his
18 hands behind his back. This was all with Mr. Felix's consent?
19 A	Correct.
20 Q	Okay. So when you go to put handcuffs on and he
21 starts to resist that, isn't that his right to not want
22 handcuffs on him if it's all based on his consent?
23 THE COURT: Counsel, I think that's argumentative.
24 You're asking him for a legal conclusion and that's the
25 Court's venue to decide.
26 MR. WESTERFELD: Okay.
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2 Before you did the pat search on him, did you explain
3 what you were going to be doing?
4 THE WITNESS: Yes.
5 THE COURT: Tell us what you said to him.
6 THE WITNESS: I was pretty calm at that point because I
7 was just trying to de-escalate the situation. I just told
8 him, "Hey, man, I need to pat you down for weapons. Are you
9 okay with that?" He said, "Yes. You look Mexican."
10 THE COURT: Okay. Did you tell him that you were going
11 to place handcuffs on him in order to do that pat search?
12 THE WITNESS: I don't believe I told him that. No.
13 THE COURT: Okay. All right. And then so you went to
14 grab both of his hands, put handcuffs on him and do the pat
15 search. Once you placed the handcuffs on him, that was when
16 he started to resist?
17 THE WITNESS: Correct.
18 THE COURT: Okay.
19 All right, Counsel.
20 MR. WESTERFELD: Q.	Do you remember placing handcuffs
21 on Mr. Felix because Deputy Leona told you to?
22 A	I don't recall him telling me to.
23 Q	I know you don't have a copy of Deputy Leona's
24 police report, but if I showed you a copy of his report would
25 that help refresh your recollection?
26 A	Sure.
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1 [bookmark: Page 46][bookmark: _bookmark43]MR. WESTERFELD: Your Honor, may I approach the witness?
2 THE COURT: You may.
3 MR. WESTERFELD: Q.	Okay. Deputy Woesner, I'm showing
4 you page two of four of Deputy Leona's police report. You can
5 see Deputy Leona's name at the bottom there. And I have
6 underlined a section of his report kind of in the top third of
7 the portion. Could you read that small portion and then does
8 that refresh your recollection at all?
9 A	Yes. Absolutely.
10 Q	Okay. Did you -- I'll take the report back.
11 Did you in fact detain Mr. Felix in handcuffs because
12 Deputy Leona told you to?
13 A	It wasn't just because he told me to.
14 Q	But that was one of the reasons why you did that,
15 correct?
16 A	It was mainly due to his erratic behavior. It's my
17 common practice. Any time I pat someone down, I usually
18 detain them in handcuffs.
19 MR. WESTERFELD: If I can have one second, Your Honor.
20 Q	Do you remember Mr. Felix telling to -- telling you
21 and the other officers to let him go? Yelling, "Let me go,
22 let me go"?
23 A	I believe so.
24 Q	Did you at any time order Mr. Felix to get on the
25 ground prior to handcuffing him?
26 A	No.
PEOOPPLLEEvsvEs REICRIMCAMRTAIRNETZINFEEZLIXFELIX F20099006622999
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1 [bookmark: Page 47][bookmark: _bookmark44]Q	And you had talked about on direct sometimes you
2 have to use force and the level of force depends on certain
3 factors and you gave certain examples of, well, if there is a
4 fleeing violent felon or outstanding felony warrant, that
5 might justify the use of more force, correct?
6 A	Correct.
7 Q	And at this time, Mr. Felix was not wanted for a
8 felony?
9 A	Not at this time.
10 MR. WESTERFELD: Okay. And during -- no more questions
11 for this witness.
12 THE COURT: All right. Anything else counsel?
13 MR. SIMOES: No, Your Honor.
14 THE COURT: All right.
15 Thank you. You may step down.
16 THE WITNESS: Thank you, Your Honor.
17 THE COURT: All right. Any further evidence on behalf of
18 the People?
19 MR. SIMOES: No, Your Honor.
20 THE COURT: By defense?
21 MR. WESTERFELD: Just briefly, Your Honor. I have
22 Exhibit A. It's marked as the --
23 THE COURT: I do want to review the video.
24 MR. WESTERFELD: Your Honor, the People had previously
25 agreed to stipulate to foundation for the dispatch logs.
26 That's been previously marked as Defense Exhibit A. Your

1 [bookmark: Page 48][bookmark: _bookmark45]Honor, I'd ask the People to in fact stipulate to that
2 foundation and I'd ask that Defense Exhibit A also be admitted
3 into evidence.
4 MR. SIMOES: So stipulated.
5 THE COURT: All right.
6 MR. WESTERFELD: Thank you.
7 Nothing further.
8 THE COURT: The Court will admit that.
9 I'm going to go ahead and look at the video here. I
10 don't want my screen shared so.
11 Counsel, the only comments I'll make about the video is
12 it looks as though it captures everything after any type of an
13 attempt to do a pat search so it's a little bit hard to
14 determine exactly what went on just prior to the strikes that
15 occurred.
16 So, Counsel, I don't mind just kind of -- and I don't
17 know if the officers are here still or not.
18 MR. SIMOES: I know at least -- I believe Detective --
19 Detective Morse is definitely here. I'm not sure if Deputy
20 Woesner is.
21 THE COURT: I mean, if you want to bring them in here.
22 Let me talk to counsel just for a moment.
23 (Whereupon, a brief recess was taken.)
24 THE COURT: We'll go back on the record on the Felix
25 matter.
26 And there is a motion at this time?

1 [bookmark: Page 49][bookmark: _bookmark46]MR. SIMOES: Yes, Your Honor. The People move to have
2 defendant held to answer on the charges alleged in the
3 Complaint.
4 THE COURT: All right.
5 By defense?
6 MR. WESTERFELD: Your Honor, I'd ask that the Court not
7 hold Mr. Felix to answer. I don't think there was enough
8 evidence that was presented to prove that these officers were
9 acting lawfully on this date in question. Lawful performance
10 and excessive use of force are huge issues here, but I'll
11 submit.
12 And in the alternative, I'd ask the Court to consider
13 reducing to a misdemeanor pursuant to 17(b).
14 THE COURT: All right. I asked the officers to come on
15 in here because I think that, you know, I don't have anything
16 to hide in terms of the way I see the case, and there are just
17 a couple of comments I'm going to make.
18 First of all, I think that ultimately it may be a
19 question for a jury to determine whether or not the level of
20 force was appropriate under all the facts and circumstances of
21 this case. But this is a probable cause hearing. And there
22 are a couple of steps here that I think are important to
23 understand.
24 First of all, the officers came to a scene where
25 Mr. Felix was clearly agitated. He was angry. He was
26 presenting in an aggressive manner. The officers have an

1 [bookmark: Page 50][bookmark: _bookmark47]obligation to, you know, be safe for themselves as well as
2 safe for him and anybody else in the immediate vicinity. They
3 did have a call out that there was somebody at the scene with
4 a knife. Certainly they have an obligation to investigate
5 that.
6 At that point in time, even though Mr. Felix declined to
7 be pat searched on two occasions, at least to the last officer
8 he agreed to do it. At that point in time, when the
9 officer -- it seems to the Court that once Officer Woesner --
10 Officer Woesner put his hands on the -- Mr. Felix and engaged
11 handcuff, that was when Mr. Felix resisted arrest and
12 interfered with the officers then lawful authority of what he
13 was doing.
14 Now, I'm not going to tell the officers how to do their
15 jobs. I have seen other officers tell people before they do
16 it, "Hey, I'm going to put handcuffs on you for all of our
17 safety." Whether that would have changed anything in this
18 case, I have no idea. It may have. It may not have. I think
19 at some point in time Mr. Felix decided that he no longer
20 wanted to be a part of this whole pat search thing. Perhaps
21 if he had said, "Look, I don't want to do this anymore, I --
22 you don't have the right to pat search me," maybe that would
23 have changed things as well. It's hard to go back in time and
24 second guess how things were done.
25 The only thing that I think is clear though is that
26 Mr. Felix was agitated from the get go. I think that once the

1 [bookmark: Page 51][bookmark: _bookmark48]officer put his hands behind his back and engaged in what at
2 the time was lawful activity as agreed to by Mr. Felix,
3 Mr. Felix kind of set the things in motion for the violence to
4 escalate. And, again, whether or not the levels of, you know,
5 force were appropriate or not, everything happens so quick in
6 this. I mean, it was a matter of seconds, literally, from the
7 time that Mr. Felix began resisting to the time that he was
8 under the control of the officers.
9 I do think, though, that because of the kind of split
10 second action that was going on and based upon there obviously
11 being no injuries to any of the officers, Mr. Felix didn't
12 attempt to throw any punches, didn't attempt to swing the
13 handcuff or kick or do any other type of action that would
14 have injured the officers so those reasons -- and I'm also
15 making an assumption that might not be correct in terms of
16 prior criminal history that he has. Does he have any other
17 criminal history?
18 MR. SIMOES: Your Honor, he has three prior strikes.
19 THE COURT: Ah. Okay. How old are those three prior
20 strikes?
21 MR. SIMOES: Two residential burglaries in a case from
22 2008 and then a 211 also from 2008.
23 THE COURT: Okay. All right. So they are 13 years of
24 age, the prior strike conviction. I looked at the pretrial
25 services report and I didn't see anything.
26 Does he have any other conduct involving use of force

1 [bookmark: Page 52][bookmark: _bookmark49]against law enforcement?
2 MR. SIMOES: The only other criminal history I see, Your
3 Honor, is a 2015 misdemeanor 273.5(a) conviction.
4 THE COURT: Okay. All right.
5 All right. So whereas I do feel that for purposes of
6 probable cause that Mr. Felix did resist and that the officers
7 were acting in the course and scope of their lawful duties,
8 the Court does feel that this is a matter that should be
9 reduced pursuant to 17(b) so it is reduced to a misdemeanor
10 violation of Penal Code section 69.
11 All right. We'll go ahead and we'll set dates.
12 Officers, thank you for coming back in. I think, you
13 know, to the extent that it utilized anything that I said to,
14 you know, your advantage and make things better out in the
15 field, fantastic. Take it or leave it basically. But thank
16 you for your testimony as well. I appreciate it.
17 We'll schedule the matter. Counsel, you want to schedule
18 a jury trial and a pretrial?
19 MR. WESTERFELD: Yes, Your Honor, within statutory time.
20 THE COURT: All right. And I show that it -- is
21 Department 1 still doing misdemeanors? Yes? Okay. So I have
22 that it goes to Department 1. 45 days from now is February
23 the 25th. So if we were to schedule a trial date maybe on --
24 they still doing Mondays?
25 MR. SIMOES: I believe Thursdays.
26 THE COURT: Thursdays? Okay. Thursdays. The 10th of

1 [bookmark: Page 53][bookmark: _bookmark50]February?
2 MR. WESTERFELD: Yes. That works.
3 MR. SIMOES: No objection.
4 THE COURT: All right. We'll schedule the matter for
5 jury trial February 10th in Department 1, and then we'll also
6 schedule a pretrial in that department. How about January
7 the 24th?
8 MR. WESTERFELD: That works. Thank you.
9 THE COURT: All right. So January the 24th pretrial.
10	February 10th for jury trial in Department 1.
11 MR. WESTERFELD: Both of those hearings are in Department
12 1, Your Honor?
13 THE COURT: Yes. They'll both be in Department 1.
14 All right, Mr. Felix, thank you. Deputies, thank you.
15 The Court will go ahead and order a transcript of the
16 preliminary hearing so that both counsel have that available
17 to them for future use.
18 MR. WESTERFELD: Thank you, Your Honor.
19 THE COURT: All right.
20 (Mater concluded.)
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