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UNITED STATES DISTRICT COURT 

IN THE 

SOUTHERN DISTRICT OF FLORIDA 

 

 

 

 

ROGERIO CHAVES SCOTTON,      

                                        Petitioner,            

                                                                    

                                                                 

                                                                           CASE NO: 17-cv-62428-KMW 

                                                                            

                              Vs.                                              

                                                                

 

 

UNITED STATES OF AMERICA, 

                                       Respondent. 

_________________________________/ 

 

 

 

MOTION REQUESTING PERMISSION TO AMEND THE MOTION TO 

OBJECT THE MAGISTRADE REPORT AND A REQUEST FOR 

EVIDENTIARY HEARING 
 

      Comes now, Rogerio Chaves Scotton, by and through pro se, respectfully moves this Court 

with this motion to request permission to amend the motion to object the magistrate 

recommendation report because new evidence has become available. And to ask the Court to grant 

an evidentiary hearing in interest of justice.  

      In support of this motion, Scotton states as follows:  
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      As an initial matter, Scotton respectfully request, as a prose litigant, that this Court construe 

his motion liberally pursuant to HAINES vs. KERNER, 404 U.S. 519, 92 S. Ct. 594, 30 L. Ed. 2d 

652 (1972), accepts all factual allegations contained herein and as detailed under this application 

as true, and evaluates all reasonable inferences derived from those facts in the light most favorable 

to Scotton. TANNENBAUM vs. UNITED STATES, 148 F.3d 1262 (11th Cir. 1998).  Indeed, 

Scotton reminds the Court that this is a prose motion that should be deserving of the less stringent 

standard of consideration mandated under UNITED STATES vs. JONES, 125 F.3d 1418, 1428 

(11th Cir. 1997), and the Court “must look beyond the labels of petition filed by prose detainees 

to interpret them under whatever statute would provide relief”. MEANS vs. ALABAMA, 209 F.3d 

1241, 1242 (11th Cir. 2000) (per curiam); ANDREW vs. UNITED STATES, 373 U.S. 334, 337-

38, 83 S. Ct. 1236, 10 L. Ed. 2d 383(1963). “[A]djudication upon the underlying merits of claims 

is not hampered by reliance upon the titles Scotton’s put upon their documents”. (quotation 

omitted). This practice acknowledges the importance of allowing meritorious claims to be heard 

and decided regardless of mere pleading defects introduced by legally unsophisticated litigants, as 

this one filed by Scotton. Because here Scotton seeks justice which was not done whatsoever in 

this case.  

I. RELEVANT BACKGROUND  

 

      On April 18, 2021 (Sunday) attorney Kristy Figueroa Contreras sent an email to 

justiceforrogerioscotton@fmail.com requesting to talk and to resolve the matter of the money 

took from the Petitioner and his family on November 2014 in order for the attorney to represent 

the Petitioner during his direct appeal.  

mailto:justiceforrogerioscotton@fmail.com
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      Under numerous email the attorney confessed that took the money from Rogerio Scotton and 

thus, confessed that the Petitioner were submitted to injustice by the government. The attorney 

further told the Petitioner brother that his deportation as illegal and that the Petitioner should 

continue his fight for justice because his case must be reversed.  

     On previously motions, the Petitioner have asked this Court to intervene on the matter that he 

was prevented from an attorney of his choice during his direct appeal because Ms. 

CONTRERAS took over 60,000.00 from the Petitioner and never even submitted a motion to 

appear in Court on his behalf. The Petitioner further submitted numerous evidences and a 
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complaint to Florida bar against this attorney. Nothing was done from this court neither from the 

Florida Bar.  

      As this Court could clearly see now, the Petitioner have placed his case and numerous 

evidences on the public view demand justice. One of the issues placed under different social 

media as regarding attorney Contreras. The Petitioner further email the attorney partners and 

other co-leagues on the issue.  

     After being exposed to the public and after the Petitioner filed another complaint to the 

Florida Bar and one with the State of attorney’s office, the attorney felt that there is no exit and 

that she could not get way with her misconduct and fraud anymore. She contacts the Petitioner’s 

family requesting those videos be taken down that she would pay part of the money owed to the 

Petitioner.  

     There is a clear evidence here that attorney Contreras only decided to pay back some of the 

funds took, because she was exposed. Without this case been placed on public view, the attorney 

would have gotten away with the fraud. Thus, because this attorney bad behaver and misconduct, 

the Petitioner six amendment right to have an attorney of his choice during the direct appeal were 

violated by attorney Contreras, who have taken the only funds the Petitioner had at that moment, 

during his direct appeal. The Petitioner constitutional rights were violated. This Court should 

reverse the petitioner conviction and grant him his evidentiary hearing which is clear demand in 

this case in the interest of justice.  
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     The United States Supreme Court held in Townsend vs. Sain, 372 U.S. 293, 312-13, that this 

district court must hold an evidentiary hearing when a habeas petitioner “alleges facts which, if 

proved, would entitle him to relief,” and “the habeas applicant did not receive a full and fair 

evidentiary hearing” on the issue.  

     The Petitioner in this case have proved the facts that would entitle him to relief therefore, he is 

entire to an evidentiary hearing. Aron v. United States, 291 F.3d 708, 715 n. 6 (11th Cir. 2002) 

(“The law is clear that, in order to be entitled to an evidentiary hearing, a petitioner need only 

allege — not prove — reasonably specific, nonconclusory facts that, if true, would entitle him to 

relief.”) (emphasis in original). Indeed, if a factual dispute exists, a hearing must be held. See 

Bender v. United States, 387 F.2d 628, 630 (1st Cir. 1967) (Affidavit/counter affidavit established 

a disputed fact, hearing required). Again, this makes sense. Evidentiary hearings are designed to 

settle factual disputes. 

      In this case, attorney Contreras was retained to provide the Petitioner Scotton legal assistance 

during his direct appeal. The attorney failed to follow professional standards while promises to 

represent the Petitioner.  

      Second, there is numerous evidences that Richard Klugh legal assistance was ineffective and 

troubling and because Contreras have prevented the Petitioner to have an honestly and competent 

attorney durance his direct appeal, by taken the only funds, there is absolute clear and convince 

“reasonable probability” that both lawyer’s poor representation negatively affected the outcome of 

Petitioner’s direct appeal and the outcome to this case.  Strickland v. Washington, 466 U.S. 668, 688, 

104 S. Ct. 2052, 2065, 80 L. Ed. 2d 674, 694 (1984) (“The proper measure of attorney performance remains 

simply reasonableness under prevailing professional norms.”). The Petitioner have the right to have 

effective counsel during a direct post-conviction appeal. Evitts v. Lucey, 469 U.S. 387, 396, 105 S. Ct. 830, 
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836, 83 L. Ed. 2d 821, 830 (1985) (establishing that the defendant’s 14th Amendment right to effective 

counsel during trial extends to a first appeal). A finding that the Petitioner had ineffective counsel during 

his first appeal demand “de novo” appeal and/or, a reversal of the Petitioner conviction. McHale v. United 

States, 175 F.3d 115, 119 (2d Cir. 1999) (reinstating appeal upon finding that appellate counsel’s 

ineffectiveness caused dismissal of original appeal). Because such it is in the interest of justice. State v. 

Weeks, 166 So. 2d 892, 897 (Fla. 1964) (“Each case must be decided in the light of 5th Amendment Due 

Process requirements.”).  

     The Petitioner contends that the U.S. Constitution guarantees effective appellate counsel, just as it 

guarantees effective counsel at trial. Evitts v. Lucey, 469 U.S. 387, 396 (1985). When trial counsel makes 

mistakes impacting the appeal, or appellate counsel was ineffective, the Petitioner may file a 

postconviction motion seeking section 2255 relief.  

      There are numerous records in this case as well as under the Court of Appeal records that shows that 

the Petitioner have instructed the Appeal attorney on numerous occasions to appeal specifically reversed 

issues and counsel failed to do so.  See also Dowell v. United States, 694 F.3d 898, 903-04 (7th Cir. 2012) 

(Remand for IAC determination when allegation made that defendant instructed counsel to appeal a 

specifically reserved issue and counsel failed to do so); Ballard v. United States, 400 F.3d 404 (6th Cir. 2004). 

Section 2255 relief was granted when counsel provided ineffective assistance of counsel on appeal by 

failing to raise an Apprendi issue that would have been successful. See also Alaniz v. United States, 351 

F.3d 365 (8th Cir. 2003)(Granting section 2255 relief when counsel failed to appeal an improper Guidelines 

aggregation that resulted in an otherwise inapplicable mandatory minimum); Brown v. United States, 167 

F.3d 109 (2d Cir. 1998)(Failure to appeal constitutionally deficient jury instructions amounted to ineffective 

assistance of counsel, section 2255 relief granted); United States v. Williamson, 183 F.3d 458 

(1999)(Section 2255 relief granted when counsel failed to raise on appeal dispositive precedent that would 

have resulted in a lower Guideline range); Stallings v. United States, 536 F.3d 624 (7th Cir. 2008)(Remand 
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for IAC determination when counsel failed to raise Booker issue on appeal).  Petitioner now urges this 

Court to hold that claims of ineffective assistance of counsel has occurred during the direct appeal. United 

States v. Frady, 456 U.S. 152, 167—168 (1982); Bousley v. United States, 523 U.S. 614, 621—622 (1998). In 

fact, the Supreme Court have hold in JOSEPH MASSARO, PETITIONER v. UNITED STATES                                            

that an ineffective-assistance-of-counsel claim may be brought in a collateral proceeding under §2255, 

whether the petitioner could have raised the claim on direct appeal. 

    There may be cases in which trial counsel’s ineffectiveness is so apparent from the record that appellate 

counsel will consider it advisable to raise the issue on direct appeal. There may be instances, too, when 

obvious deficiencies in representation will be addressed by an appellate court sua sponte. In those cases, 

certain questions may arise in subsequent proceedings under §2255 concerning the conclusiveness of 

determinations made on the ineffective-assistance claims raised on direct appeal; but these matters of 

implementation are not before us.  The Supreme Courts hold that failure to raise an ineffective-assistance-

of-counsel claim on direct appeal does not bar the claim from being brought in a later, appropriate 

proceeding under §2255.  

     Nonetheless, the Petitioner have presented to this Court clear e substantial claims that he was provided 

with ineffective assistance during his direct appeal which shows even false claims made by his appeal 

attorneys that in federal Courts there is no verbal audio recordings. Now, there is clear evidence in this 

case that another license attorney, (Contreras) has prevent the petitioner from have an attorney of his 

choice when she took $65,000 with false promises to represent him during his direct appeal. The direct 

appeal records, the evidence presented by the Petitioner here under this section 2255 and under the 

entire case record shows injustice, massacre judicial, corruption, prosecutorial misconduct, fraud upon 

this court and serious constitutional violation that the law demands the vacation of the Petitioner 

conviction, the dismissed of this case. All times the Petitioner have presented for this Court and others 

this matter of Contreras fraud. Nothing was ever done because everyone had believed on false statement 



In the matter of Rogerio Chaves Scotton vs. United States                                                                                                                 CASE NO: 17-CV-62428-KMW 
RE: MOTION TO AMEND THE MOTION TO OBJECT THE MAGISTRATE REPORT AND A REQUEST FOR EVIDENTIARY HEARING.   

Page 13 of 15 

introduced on records by the trial judge.  But here we are, years later a section 2255 filed on December of 

2017 with more discovery evidence and a clear confession of fraud conduct form a License attorney 

Contreras who violated the petitioner constitutional rights to have a lawyer of his choice. That along with 

the others violation established and proved at bar.  The Petitioner conviction must be vacated and 

reversed, this case completed dismissed and closed.  

 

Conclusion 

     The time has come Honorable Judge William, there is too many evidence and too many 

misconduct and constitutional violation is this case that the law and justice required the vacated 

and dismiss of this case.  

This case presents numerous violations and numerous acts of irreparable injustice. This court 

should not be looking at anything more or less than the law and the constitutional violations at this 

stage, regardless of any wrong attitudes of the defender or regarding his unprofessional way to 

litigate his own case.  

Looking at the evidence presented here and during the entire case by the Petitioner, the logic could 

only be one. The Petitioner Scotton was accused of a revenge plot involving the agent wife, her 

friend Rosana Duarte and his ex-wife Cirlene Santos and provided with attorneys not interested in 

justice or law. Rather interest in they personal interesses. There can be no denial that Petitioner 

Rogerio Scotton, a professional race car driver that contribute with this community, as records 

clearly shows, was unfairly tried, and convicted to only fulfill agent Vanbrunt’s wife and Scotton’ 

ex-wife Cirlene Santos desire to destroy his life as revenge for the divorce. Furthermore, there is 

no dispute that the court, attorney, and others have only fulfill they personal agent, rather than 

serve justice to a pro se defendant.   
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      There are more than fifty (50) respected attorneys that have review this case and had the same 

conclusion that the Petitioner did not receive a fair trial, rather he was executed.  

      The Petitioner has endeavored to bring justice to his case and prove that this case should have 

been dismissed eight years ago since the indictment failed state an offense of mail fraud, the 

amount of constitutional violation and prosecutorial misconduct done on a single defendant case.     

       Therefore, this court cannot ignore those constitutional violations that is now on bar.  

As a result, led to a guilty verdict for a non-existent offense alleged the Petitioner did not 

committed. The public reputation toward the U.S. system is and has been forever affected. 

     This conviction should be vacated reverse and dismissed for all the reasons set forth by Scotton 

under this section 2255, evidence, and all records.  

      Wherefore, in the interest of justice and fairness, Scotton prays for the reasons stated above, 

that this Court grant him his 2255.  

      Scotton submits this motion in good faith and the interest of justice. 

 

                                                                Respectfully Submitted, 

                                                                ______________________________ 

                                                                ROGERIO CHAVES SCOTTON 

                                                                5201 BLUE LAGOON DRIVE, STE 800 

                                                                MIAMI, FL 33126 
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PROOF OF SERVICE 

 

I Rogerio Chaves Scotton, do certify that on this May 6, 2021, I have served the attached motion 

to amend Petitioner motion to the magistrate report (which is under Scotton's constitutional rights) 

on the Southern District of Florida in the above proceeding. I have served this motion via, United 

States Postal Service (USPS) certified mail. 

 

 

 

 

 

                                                                 

                                                                Respectfully Submitted, 

                                                                ______________________________ 

                                                                ROGERIO CHAVES SCOTTON 

                                                                5201 BLUE LAGOON DRIVE, STE 800 

                                                                MIAMI, FL 33126 

 

 


