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This the 1st affidavit
Of Joeseph Wayne Palmer Sather in this case
and was made on 18t of December, 2023

Court of Appeal File No. CA49175
COURT OF APPEAL

JOSEPH WAYNE PALMER SATHER

DEFENDANT
(APPELLANT)

SATHER RANCH LTD

PLAINTIFF
(RESPONDENT)

AFFIDAVIT

I, Joeseph Wayne Palmer Sather of 10635 Oakmoor Way, SW, in the city of Calgary,
Province of Alberta, SWEAR THAT:

1. | am the appellant in this proceeding, and as such have personal knowledge of the

facts hereinafter deposed to except where stated to be on information and belief,

in which case | verily believe them to be true.

2. | swear this affidavit in response to the Respondents’ application that | post security

for costs of this appeal in the amount of $18,000 (the “Security”).

3. | have reviewed the Affidavit #1 of Cindy Curran, sworn November 20, 2023 (the
“Curran Affidavit”).

My background

4. | am 78 years old. | will turn 79 on January 3, 2024.

900377.00001/302671693.5
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2

As a result of my age and health, | have retired from full time employment as a
realtor. My mobility has become more compromised over the years. | cannot keep
up with the physical demands of the work, including going up and down the stairs

while showing homes.

| remain the owner of Sather Real Estate Pro Brokers Ltd. (“the Brokerage”). The
Brokerage is a collection of independent realtors who are registered with the
Brokerage. The Brokerage charges those realtors a small fee on their commissions

which go toward the operating expenses of the business.

The Curran Affidavit notes that the Brokerage "appears to have 25 staff members”
and attaches a copy of our web page. This is not correct. The Brokerage does not
currently have any employees on payroll. The realtors who operate through the
Brokerage are independent contractors. Our website is not up to date, and many

of the realfors listed are not with us anymore.

The Brokerage is not profitable. | have tried to sell the Brokerage but have not
been successful. A number of real estate companies have looked at it, but are not

interested in buying it.

| have not taken any money out of the Brokerage this year. | made about $13,000
on some small deals this year which went into the company’s expenses. [ maintain
the Brokerage as a courtesy to the realtors who are registered with us, many of
whom are friends of mine. When | reach 80 in a year from now, | expect to close

the business and fully retire

[ have my accounting designation, but have not worked full time as an accountant
since the 1970s.

My financial circumstances

11.

12.

[ receive $2100 a month from Old Age Pension and Canada Pension Plan.

As described above, | recently generated some income as a realfor, but it went

toward the expenses of the Brokerage.

500377.00001/302671693.5
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18.

19.

20.
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3

Now produced and shown to me and marked as Exhibit “A” to this my affidavit is

a true copy of my 2022 personal income tax return.

| do not have any savings. My life savings were spent on legal fees in the various
court proceedings involving SRL in the courts below. The stress of the litigation

has alsc impacted my ability to work.

Apart from the 160 acre parcel of land which is the subject of this litigation (the

“160 Acres”), | do not have any assets apart from my personal effects.

| am separated from my ex-wife Patricia Sather. We continue to have a good
relationship. We share a daughter and a grandchild. Patricia rents me a room in

her home at 10635 Oakmoor Way and | use a truck she owns to get around.

Of my $2100 in monthly income, 1 give Patricia about $2000 a month for rent, food
and use of the truck. | keep roughly $100 for anything else | need.

| have outstanding debts of over $200,000. This includes credit card debt (about
$20,000), a substantial outstanding account to my former counsel, and loans
advanced to me by family members and Patricia, including loans to pay for the

property taxes on the 160 Acres.

My ownership of the 160 Acres is subject to the terms of a living trust. It also has
a certificate of pending litigation registered on title. Now produced and shown to
me and marked as Exhibit “B” to this my affidavit is a true copy of the living trust
dated November 30, 2017.

In response o paragraph 9 of the Curran Affidavit, | no longer have any funds
received through my father's estate. My father died in 2017. His assets were dealt
with during his lifetime, and a portion of the funds went toward paying for his care
and maintaining his home until it was sold. My sister and | received about $150,000
each from the estate. | used my share to pay for the 160 Acres and any funds
leftover went toward expenses and debts. | no longer have any funds available to

me from his estate.

200377.00001/302671693.5



Response Book - Page 4
4

Sather Ranch Ltd. Receivership

21.

22.

23.

24,

29.

26.

27.

28.

On November 7, 2023, | received a copy of the receiver's interim statement of
receipts and disbursements in the matter of the receivership of Sather Ranch Ltd.
for the period November 21, 2019 to October 31, 2023 (the “Receiver’s Interim
Statement”).

The Receiver's Interim Statement indicates $1,245,375.62 in total receipts,
$739,297.04 in disbursements and a balance of $506,078.58.

Now produced and shown to me and marked as Exhibit “C” to this my affidavit is
a true copy of an email from Cecil Cheveldale to Mike Street and | dated November

7, 2023 attaching the Receiver's Interim Statement.

In reasons for judgment indexed at Street v. Sather Ranch Ltd., 2023 BCSC 1525
Justice Brongers approved a number of claims made by the stakeholders in Sather
Ranch Ltd.

| could not afford legal counsel and | represented myself in this proceeding.

| have not received any correspondence from counsel for the plaintiffs in relation

to the reasons for judgment on costs included at Exhibit “C” to the Curran Affidavit.

To the best of my knowledge, those costs have not been assessed. | have not
received a bill of costs, or any request for payment. As a result of my financial

circumstances, any cost award would cause me significant financial hardship.

| am not aware of any other costs awards made against me.

Assistance from Access Pro Bono

29.

30.

| was referred to my counsel on this appeal by Access Pro Bono.

Fasken is representing me in this appeal on a pro bono basis.

900377.00008/302671693.5
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5

Access Pro Bono has confirmed that they will cover disbursements of up to $2500

in my appeal.

Fasken is representing me on a "low bono” basis at a substantial discount in the
continuation of the summary trial before Justice Elwood, which is scheduled for

December 14, 2023. | obtained a loan from a family member for this purpose.

[ disclose these facts for the purpose of responding to paragraph 10 of the Curran
Affidavit, which lists a number of my prior counsel and the suggestion in the
Receiver's Written Argument that | have the means to post security because | have
retained legal counsel in the past. In doing so, | do not intend to waive solicitor-

client privilege and such privilege is strictly maintained and asserted.

Conclusion

34.

35.

Without pro bono representation, and Access Pro Bono's coverage of

disbursements. | would be unable to pursue this appeal.

As a result of my financial circumstances as described in this affidavit, | cannot
post the Security sought by the Respondent. If the Court grants the order requiring

me to post the Security, | will be unable to pursue my appeal.

SWORN BEFORE ME at the City of
Calgary, in the Province of Alberta, the 1
day of December, 2023.

A Commissioner for Oaths in and for the

)
)
)
)
L >
) )
)
)

JOSEPH SATHER

Province of Alberta

Carter Lindsay
Student-at-Law

3400, 350 7t Avenue SW
Calgary, Aiberta T2ZP3NS
Ph: 1-403-261-9448

900377.06001/302671693.5
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THIS IS EXHIBIT “A”
Referred to in the Affidavit of
Joseph Wayne Palmer Sather

Sworn before me this 1st

day of December, 2023

(L

A COMMISSIONER-FOR OATHS IN AND
FOR THE PROVINCE OF ALBERTA

Carter Lindsay
Student-at-Law

3400, 350 7" Avenue SW
Calgary, Alberta T2P3NS
Ph: 1-403-261-9448
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Canada Revenue
Agency

Agence du revenu

du Canada

T1 2022

Income Tax and Benefit Return

Protected B when completed

If this return is for a deceased person, enter their information on this page.

Attach to your paper return only the documents that are requested to support your deduction, claim, or expense. Keep all other documents
in case the Canada Revenue Agency (CRA) asks to see them later. See the guide for more infarmation about supporting documents.

Step 1 - ldentification and other information

AB’ 7

ldentification Social insurance
First name Last name number (StN) Marital status on
Joseph W Sather 703 472 407 December 31, 2022:
Care of
Date of birth 5. Separated
Apt. No. No./Street {Year Month Day)
10635 OCakmoor Way S.W. 1945/01/03

PO Box, RR

if this return is for
City Prov./Terr. Postal code a deceased person,
Calgary AB T2W 201 enter the date of death

Email address

(Year Month Day)

By providing an email address, you are registering to
receive email notifications from the CRA and agree to
the Terms of use in Step 1 of the guide.

Your fanguage of correspondence;
Votre langue de correspondance ;

English

Frangais

Residence information

Your province or territory of residence on December 31, 2022:
Alberta

If you became a resident of Canada
in 2022 for income tax purposes,
enter your date of entry:

(Month Day)

Your current province ar territory of residence if it is different
than your mailing address above:

Province or territory where your business had a permanent
establishment if you were self-employed in 2022:
Alberta

If you ceased to be a resident
of Canada in 2022 for income
tax purposes, enter your

date of departure;

{Month Day}

Your spouse’s or commen-law partner's information
Their first name Their SIN

Tick this box if they were self-employed in 2022,

Net income from line 23600 of their return to claim certain credits

(or the amount that it would be if they filed a return, even if the amount is "0")

Amount of universai child care benefit {UCCE) from line 11700 of their return

Ameount of UCCB repayment from Yine 21300 of their return

Bo not use this area. I | | ‘ l

Do not use
this area.

17200

17100

5015-R E {22)

Page 1 of 8
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Narne: Joseph Sather  SIN: 703 472 407

Pratected B when completed
Step 1 - identification and other information (continued)

Elections Canada
For more information, see "Elections Canada” in Step 1 of the guide.
A) Do you have Canadian citizenship?
If yes, go to question B. If no, skip question B. 1 X Yes 2 |:| No
B} As a Canadian citizen, do you authorize the CRA to give your name, address, date of birth,
and citizenship to Elections Canada to update the National Register of Electors or, if you are
14 10 17 years of age, the Register of Future Electors? t 1 X {Yes 2 [:] No

Your authorization is valid until you file your next tax return. Your information will only be used for purposes permitied
under the Canada Elections Act, which include sharing Jists of electors produced from the National Register of Electors
with provincial and territerial electoral agencies, members of Parfiament, registered and eligible political parties, and
candidates at election tims,

Your information in the Register of Future Eleclors will be included in the National Register of Electors once you turn 18
and your eligibility to vote is confirmed. Information from the Register of Future Electors can be shared only with provincial
and territorial electoral agencies that are allowed to collect future elector information. In addition, Elections Canada can use
information in the Register of Future Electors o provide youth with educational information about the elecioral process.

Indian Act - Exempt income
Tick this box if you have income that is exempt under the indian Act.
For more information about this type of income, go to canada.caftaxes-indigenous-peoples. 1 ]

If you ticked the box above, complete Form T90, Income Exempt from Tax under the Indian Act, $o that the CRA can
calcutate your Canada workers benefit for the 2022 tax year, if applicable, and your family's provingial or teritorial benefits.
The information you provide on Form T90 will also be used to calculate your Canada training credit limit for the 2023 tax year.

Climate action incentive payment

Tick this box if you reside outside of the census metropolitan areas (CMA) of Calgary, Edmonton,
lethbridge, Red Deer, Saskatoon, Regina, Winnipeg, or Halifax as determined by Statistics Canada (2021),
and expect to continue to reside outside the same CMA on April 1, 2023, 1 [—|
Note: If your marital status is married or living common-law, and both you and your spouse or common-law pariner were
residing in the same Jocation outside of a CMA, you must tick this box on both of your returns.

Foreign property
Did you own or hold specified foreign property where the total cost amount of all such property,

at any time in 2022, was more than CAN$100,0007 26600 | 1 Yes 2 No

If yes, complete Form T1135, Foreign Income Verification Staiement. There are substantial penaities for not filing
Form T1135 by the due date. For more information, see Form T1435.

5015-R E (22) Page 2of 8
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Name: Joseph Sather SIN: 703 472 407

Protected B when completed
Complete only the fines that apply to you, unless stated otherwise. You can find more information about the Hines on this return
by calling 1-800-959-8281 or by going o canada.cafline-xxxxx and replacing "woxx” with any five-digit line number from this
return. For example, go to canada.calline-10100 for information abaut line 10100.

Step 2 — Total income
As a resident of Canada, you need tc report your income from all sources inside and outside Canada.

Employment income (box 14 of alt T4 slips) [Tw:ﬂ 1
Tax-exempt income for emergency services volunteers
{see line 1¢100 of the guide) 10105
Commissions included on line 10100 (bax 42 of all T4 slips} 10120
Wage-loss replacement contributions (see line 10100 of the guide) 10130
Other employment income (see line 10400 of the guide) 10400
Oid age security (OAS} pension {box 13 of the T4A(OAS) slip) 11300 12,404 | 88
CPP or QPP benefits (box 20 of the T4A(P) slip) 11400 10,207 | 20
Disability benefits included on line 11400
{box 16 of the T4A(P) slip) 11410
Other pensions and superannuation
(see line 11500 of the guide and line 31400 of the returmn) 11500 5
Elected split-pension amount (complete Form T1032) 11600 6
Universal child care benefit {UCCB) (see the RC62 slip) 11700 ) 7
UCCB ameunt designated to a dependant E 11701}
Employment insurance (El) and other benefits (box 14 of the T4E slip) } 11900] ] 8
E{ maternity and parental benefits, and provinciat parental
insurance plan (PPIP) benefits 119051
Taxable amount of dividends from taxable Canadian corporations {use Federal Worksheet):
Amount of dividends {eligible and other than eligible) 12000 g
Amount of dividends {other than eligible) | 12010] ]

Interest and other investrnent income (use Federal Worksheet) 12100 10
Net partnership income (limited or non-active pariners only) 12200 . 1
Registered disability savings plan (RDSP} income {box 131 of the T4A slip) 12500 12
Rental income {see Guide T4036) Gross | 12598| | Net | 12600 13
Taxable capital gains {complete Schedule 3} 12700 14
Support payments received
{see Guide P102) Total | 12799 | Taxable amount | 12800 18
Registered retirement savings plan {(RRSP) income {from ail TARSP slips) 12900 16
Other income (specify): 13000 17
Taxable scholarships, fellowships, bursaries, and artisis’ project grants ‘ 13010] 18
Add lines 1 to 18. 22,612{08 19
Seif-employment income (see Guide T4002);

Business income Grossi 13499 Net [ 13500 20

Professianal incame Gross | 13688 Met | 13700 21

Commission income Gress | 13889 Net | 13900 22

Farming income Gross | 14099 Net 114100 23

Fishing income Gross | 14299 Net 114300 24
Add lines 20 to 24, Net self-employment income b 25
Line 19 plus line 25 . 22812| 08 26
Woaorkers® compensation benefits (box 10 of the TS007 slip) 14400 27
Social assistance payments 14500 28
Net federal supplements paid (box 21 of the T4A{OAS) slip} 14600 29
Add lines 27 to 29 (see line 25000 in Step 4). 14700 B 30
Line 26 plus line 30 Total income I 1SDGD§ 22612108 31

5015-R E {22} Page3ofa
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Name: Joseph Sather SIN: 703 472 407
Protected B when campleted

Step 3 — Net income

Enter the amount from line 31 of the previous page. 22812108 32
Pension adjusiment

(box 52 of all T4 slips and box 034 of all T4A slips) 20600
Registered pension plan (RPP) deducticn

(box 20 of all T4 slips and box 032 of all T4A slips) 20700 33
RRSP deduction {see Schedule 7 and attach receipts) 20800 34

Pooled registered pension pfan
(PRPP) employer contributions

{amount from your PRPP contribution receipts) 2081 EJ] ]

Deduction for elected split-pension amount {complete Form T1032) 21000 35
Annual union, professional, or like dues (receipts and box 44 of all T4 slips) 21200 36
Universal child care benefit (UCCB) repayment (box 12 of all RC82 slips) 21300 37
Child care expenses {complete Form T778) 21400 38
Disability supports deduction {complete Form 7929) 21500i 38
Business investment loss

(see Guide T4037) Gross | 21699} [ Allowable deduction | 21700 40
Moving expenses (complete Form T1-M) 21500 41
Support payments made

(see Guide P102) Total | 21999} { Allowable dedisction | 22000 42
Carrying charges, interest expenses, and other expenses )

{use Federal Worksheet) 22100 43

Deduction for CPP or QPP contributions on self-employment income and
other earnings (complete Schedule 8 or Form RC381, whichever applies) 22200 »d4

Deduction for CPP or QPP enhanced contributions cn employment income

N

(compfete Schedule 8 or Ferm RC381, whichever applies) {rmaximum $469.50}| 22215 245

Exploration and development expenses (complete Form T1220) 22400 46

Other employment expenses {see Guide T4044) 22900 47

Clergy residence deduction (complete Form T1223) 23100 48

Gther deductions (specify): 23200 49

Federal COVID-19 benefits repayment

(box 201 of all federal T4A slips) 23210 50

Add lines 33 to 50. 23300 :3 51
Line 32 minus line 51 {if negative, enter "("} Net income before adjustments ﬁa:zooi 22,612108 52

Social benefits repayment:
Compiete the chart for line 23500 using your Federal Worksheet if one or more of the following apply:
* You eniered an amount for El and other benefits on fine 11800 and the amount on line 23400 is
more than $75,375
» You entered an amount for OAS pension on line 11300 or net federal supplements paid on
line 14600 and the amount on fine 23400 is more than $81,761
if not, enter "0" an fine 23500. | 235001 e 53
Line 52 minus line 83 (if negative, enter "0")
{H this amount is negative, you may have & non-capital loss.
See Form T1A) Net income { 23600 2261208 54

5016-R E {22} Pagedof 8
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Name: oseph Sather SIN: 703 472 407

$Step 4 - Taxable income

Enter the amount from line 54 of the previous page.

Protected B when completed

22,612,08 55

Canadian Ammed Forces personnel and police deduction
(box 43 of all T4 slips)

2440{)' 56

Security options deductions
(boxes 39 and 41 of T4 slips or see Farm T1212)

24900] 57

Other payments deduction {enter the amount from line 14700 if you did

not enter an amount on line 14600; otherwise, use Federal Worksheat) 25000 58
Limited parinership losses of other years 25100 59
Non-capitat losses of other years 25200 60
Net capital losses of ather years 25300 81
Capital gzins deduction (complete Form T657) 25400 62
MNorthern residents deductions (complete Form T2222) 25500 63
Additional deductions (specify): 25600 64
Add lines 56 to 64, 25700 B

65

Line 55 minus line 65 {if negative, enter "0")

Taxable income [ 26000(

22,6121 08 66

Step § — Federal tax

Part A — Federal tax on taxable income

Use the amount from fine 26000 to complete the appropriate column below.

Line 26000 is
550,197 or less

Line 2600C is more
than $50,197 but not
more than $100,392

Line 26000 is mare
than $100,392 but not
more than $155,625

Line 26008 is more
than $155,825 but not
more than $221,708

Line 26000 is more

than $221,708

Ameunt from line 26000 22612108 67
4|00 50,197 [ 0O 100,392 | 00 155,625 00 221,708(00 68

Line 67 minus line 68

{cannot be negative) 2261208 69

Line 69 multiplied by the 15% 20.5% 26% 29% 33% 70

percentage from line 70 3,391 | 81 71

Line 71 plus line 72 ajco 7,529 &5 17,819 53 32,1801 1¢ 51,344118 72

Federal tax on

taxable income 3391181 73

Enter the amount from line 73 on line 116 and continue at iine 74,
Part B — Federal non-refundable tax credits
Basic parsonal amount:

If the amount on line 23600 is $155,625 or less, enter $14,398.
if the amount on line 23600 is $221,708 or more, enter $12,719.

Otherwise, use the Federal Worksheet to calculate the amount to enter. (maximum $14,393) ‘ 3000[}1 14,398 00 74
Age amount (if you were born in 1957 or earlier)
{use Federal Worksheef) {maximum $7,838) | 30100 7,808 | 00 75
Spouse or comman-law partner amount (complete Schedule 5) 30300 76
Amount for an eligible dependant (complete Schedule 5) 30400 77
Canada caregiver amount for spouse or common-law partner, or eligible dependant age 18 or older
{complete Schedule 5) 30425 78
Canada caregiver amount for other infirm dependants age 18 or older
(complete Schedule 5) ] 30450 79
Canada caregiver amount for infirm children under 18 years of age (see Schedule 5)

Number of children you are ¢laiming this amount for 30499 ] % 52,350 = 30500 80
Add lines 74 to 80. 22,256 | 00 81

5015-R E (22)
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Name: Joseph Sather  SIN: 703 472 407
Protected B when completed

Part B - Federal non-refundable tax credits (continued)

Enter the amount from line 81 of the previous page. 22,296 |00 82
Base GPP or QPP contiibutions (complete Schedule 8 or Foim RC381, whichever applies):

through employment income 30800 «83

on self-employment income and other earnings 31000 o84
Employment insurance premiums:

through employment

(boxes 18 and 55 of all T4 slips) {maximum $952.74} ‘ 31200, » 85

on self-employment and other eligible earnings

{complete Schedule 13} 3217 + 86
Voluntaeer firefighters’ amount {VFA} 3220 87
Search and rescug volunteers’ amount (SRVA) 31240 88
Canada employment amount:
Enier whichever is less: $1,287 or line 1 plus line 2. 21260 89
Horme buyers' amount {maximum $10,000) | 31270 a0
Home accessibility expenses
(use Federal Worksheet) {maximum 520,000} | 31285 a1
Adoption expenses 31300 92
Digital news subscription expenses
{see fine 31350 of tha guide) {maximum $500} 31350f 93
Add lines 83 to 93. B 94
Pension income amount (use Federal Worksheet) (maximum $2,000) | 31400] 95
Add lines 82, 94, and 35, 22,295 00 96
Disability amount for self
{if you were under 18 years of age, use Federal Worksheet; if not, claim $8,870} 31600 8,870 | 00 97
Disability amount transferred from a dependant (use Federal Worksheet) 31800 98
Add lines 96 to 98. 31,166 00 99
Interest paid on your student loans (see Guide P105) 31900 100
Your tuition, education, and textbook amounts {compiete Schedule 11) 32300 101
Tuition amount transferred from a child or grandchild : 32400 102
Arnounts transferred from your spouse or comman-law partner (complete Schedule 2) 32600 103
Add lines 99 to 103. 31,166 | 00 104
Medical expenses for self, spouse or common-law partner,
and your dependent children under 18 years of age [ 33099 105
Amount from Iine 23600 22.612] o8 x 3% = 678 i 3B 106
Enter whichaver Is less: $2,479 or the amount from line 108, 67836 107
Line 105 minus line 107 (If negative, enter "0"} 108
Allowable amount of medigal expenses for ather dependants
(use Federal Worksheet) 3319% 109
Line 108 plus lina 109 33200 b 110
Line 104 plus line 110 | 33500 31,186 (00 111
Federal non-refundable tax credit rate 15% 112
Line 111 multiplied by the percentage from ling 112 33800 4,674 | 90 113
Donations and gifts (complete Schedule 8) 34900 114
Line 113 plus line 114 Total federal non-refundable tax credits { 35000 4,674 90 118

5015-R E (22) Page 6 of 8
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Name: Joseph Sather SIN: 703 472 407
Protected B when completed

Part C — Net federal fax

Entler the amount from ling 73, 3,391 81 116
Federal tax on split income (TOSH) (complete Form T1208) 40424 147
Line 116 plus line 117 40400 3,391 | 81 118
Armocunt from fine 35000 467490 119

Federal dividend tax credit (use Federal Worksheet) 40425 =120

Minimum tax carryover {(complete Form T691) 40427 =121

Add lines 119 to 121, 467490 B 4,674 (80 122
Line 118 minus iine 122 (if negative, enter "0™ Basic federal tax ! 42900! 123
Federal surtax on income earned outside Canada (complete Form T2203) 124
Line 123 plus fine 124 125
Federal foreign tax credit (complete Form T2209) l 40500§ 126
Line 125 minus line 126 127
Recapture of investment tax credit (complete Form T2038(IND)) 128
Line 127 plus line 128 129
Federal logging tax credii {see guide) 130
Line 129 minus line 130 (if negative, enter "0 Federal tax ] 40609% =131

Federal political contribution tax credit (use Federal Worksheet)
Total federal political contributions

{attach receipts) [ 40900} | {maximum $650) { 41000 «132
investment tax credit (complete Farm T2038(IND)) 41200 «133

Labour-sponsored funds {ax credit (see line 41400 of the guide)}
Net cost of shares of a provincially

registered fund [ 41300 | Allowable credit | 41400 +134
Add lines 132 o 134. 41600 b 135
Line 131 minus fine 135 (if negative, enter "0%) | 41700] 136
Canada workers benefit (CWB) advance payments received (box 10 of the RC210 slip) 41500 137
Special taxes (see line 41800 of the guide) 41800 0138
Add lines 136 to 138. Net federal tax | 42000 139

3tep 6 — Refund or balance owing

Amount from line 42000 ‘140
CPP confribitions payable on self-employment income and. other.earnings

{complete Schedule 8 or Form RC381, whichever applies) [ 42100 s 141
Employment insurance premiums payable on self-employment and other eligible earnings

{complete Schedule 13) 42120 142
Soeial benefits repayment (amount from line 23500) 42200 143
Provincial or territorial tax

(complete and attach your provincial or territorial Form 428, even if the result is "0") 42800 144
Add lines 140 to 144. Total payable | 43500 21458

5015-R E {22) Page 7 of &
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Name: Joseph Sather SIN: 703 472 407

Step 6 - Refund or balance owing {continued)

Protected B when completed

Enter the ameount from line 145 of the previous page. 146
Total income tax deducted {amounts from ail Canadian sfips) | 43700] o147
Refundable Quebec abatement
{see line 44000 of the guide) 44000 *148
CPP or QPP overpayment (see line 30800 of the guide) 44800 149
Employment insurance (El) overpayment {see line 45000 of the guide) 45000 =150
Refundable medical expense supplement (use Federal Worksheet) 45200 2151
Canada worleers benefit (CWB) (complete Schedule 6) 45300 «152
Canada training credit {CTC) (complete Schedule 11) 45350 153
Refund of investrent tax credit {(complete Form T2036(IND)) 45400 at84
Part XI1.2 tax credit
{box 38 of all T3 slips and box 209 of all T5013 slips) 45600 #1565
Employee and partner GST/HST rebate {complete Form GST370) 45700 =156
Eligible educater school supply tax ¢redit
Supplies expenses {maximum $1,000) ! 46800[ | % 25% = f_dai'l]ﬂ +157
Canadian journalism labeur tax credit (box 236 of ail T5013 slips) | 47555[ 158
Return of fuel charge proceeds o farmers tax credit {complete Form T2043) 47556 =159
Air quality improvement fax credit (complete Form T2035) AT557 2160
Tax paid by instalments 47600 161
Provincial or territorial credits (complete Form 479, if it applies) 47900 2162
Add lines 147 to 162, Total credits | 48200 b 163
Line 146 minus line 163
If the amount is negative, enter it on line 48400 below,
If the amount is pasitive, enter it on line 48500 below. Refund or balance owing 164

Refund | 48400 *

For more information and ways to enrol for direct deposit,
go to canada.cafera-direct-deposit.

Balance owing i 48500 N

Your bafance owing is due no later than April 30, 2023,
For more information on how ta make your payment,
go to canada.ca/payments.

| certify that the information given on this return and in any attached
documents is correct, complete and fully discloses all of my income.
Sign here

It is a serious cifence to make a false relurn.

Telephone number; 403-836-8887

Date:

If this return was completed by a tax professional, tick the
applicable box and provide the following information’

43060
48900

Was a fee chaiged?

Yes Ijl’] No

EFILE number (if applicable):

Name of tax prafessional:

Telephene numbers:

Personal information (including the SIN} is collected to administer or enforce the Income Fax Act and related pragrams and activilies including
administering tax, benefits, audil, compliance, and collection. The information coliecied may be used or disclosed for purposes of other
federal acls that provide for the imposition and coliection of a tax or duty. It may also be disclosed 16 other federal, provincial, territorial, or
foreign government institulions to the extent authorized by law. Failure to provide this information may result in paying interest or penallies, or
in other actions. Under the Privacy Act, individuats have a right of pratection, access to and correction of their personal infermation, or to file a

complaint with the Privacy Commissioner of Canada regarding the handling of their personal information. Refer to Persenal information Bank
CRA PPU 005 on Information about Programs and Information Holdings at canada.calcra-information-about-programs,

Do not use

: 1 o 48600 _ 00 4 e

this area.

agroo [ | asson[ |

) 1 (1

! 1 |

5015-R E (22)

Canada Revenue Agency Approval # 1 RC-22-107

Page 8 of 8




Response Book - Page 15

Name: Soseph Sather SIN: 703 472 407

Form AB428
A’(b@rbwa 2022

Government Alberta Tax and Credits Protected B when completed
Part A — Alberta tax on taxable income

Enter your taxable income from line 26000 of your return. 22,6121 08 1

Use the amount from line f to complete the appropriate column below.

Line 1 is more than Line 1 is more than Line 1 is more than
Ling 1is $134,238 but not $161,086 but not $214,781 but not Line 1 is more
$134,228 orless more than $161,086 mare than $214,781 more than $322,171 than $322,171
Amount from fine 1 2261208 2
Line 2 minus line 3 0100 134,238 (00 161,086 00 214,781 | 00 322171100 3
{cannot be negatjve) 22612108 4
Line 4 multiplied by the 10% 12% 13% 14% 15% 5
percentage from line 5 2,261 (21 6
Line 6 plus line 7 0|00 13423180 16,645} 56 23,6251 9% 38,660 51 7
Alberta tax on
taxable income 2,281 | 2% 8
Enter the amount from line 8 on line 52 and continue at line 9.
Part B - Alberta non-refundable tax credits
| Intemaluse | 56080

Basic personal amount Claim $19,814 | 58049 19,814 00 9
Age amount (if you were horn in 1957 or earlier) (use Worksheet AB428) {maximum $5,521} 58080; 5,521,00 10
Spouse or common-law pariner amount:

Base amount 19,814 | 00 1

Your spouse's or common-law partner's

net income from line 23600 of their return 12

Line 11 minus line 12 (if negative, enter "0") | 58120 b 13
Amount for an eligible dependant:

Base amount 18,814 | 00 14

Your eligible dependant's net income from line 23600 of their return 15

Line 14 minus line 15 (if negative, enter "0") | 58160 2 16
Amount for infirm dependants age 18 or older (use Worksheet AB428) 58200] 17
Add lines 9, 10, 13, 16, and 17. 25,3351 00 18
CPP or QPP contributions:

Amaunt from lire 30800 of your return 58240 s 19

Amount feom line 31000 of your return 58280 = 20
Employment insurance premiums:

Arnount from line 31200 of your return 58300 o 21

Amaount from line 31217 of your retura 58305 « 22
Adoption expenses 58330 23
Add lines 19 to 23. b 24
Line 18 plus line 24 25,335 00 25

5009-C E (22) Page 1of3
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Name:Joseph Sather  SIN: 703 472 407

AB428

Protected B when completed
Part B — Alberta non-refundable tax credifs (continued)

Amount from (ine 25 on the previous page 25,335| 00 26
Pension ircome amount (maximum $1,526) 58360 27
Caregiver amount (use Worksheet AB428}) 53400 28
Add lines 26 {o 28, 25,335 (00 29
Disability amount {for self)

{claim $15,284, or if you were under 18 years of age, use Worksheet AB428) 58440 15,284 | 00 30
Disabilily amount transferred from a dependant {use Worksheet AB428) 58480 3t
Add lines 29 to 31, 40,619 | 00 32
Interest paid on your student loans {amount fram line 31900 of your return) 58520 33
Your unused tuitton and education amounts {attach Schedule AB(S11)) 58560 34
Amaounts transferred from your spouse or commen-law partner (attach Schedule AB(S2)) 586840 35
Add lines 32 to 35. 44,6191 00 38

Medical expenses:

Amount from line 33089 of your return 58689 37

Amount from line 23600 of your return 22512{08 38

Applicable rate 3% 39

Line 38 muitiplied by the percentage from line 39 678 [ 38 40

Enter whichever is less: $2,560 or the amount from fine 40. 67836 41

Line 37 minus line 41 (if negative, enter "0™) 42
Allowable amount of medical expenses for other dependants
{use Worksheet A3428) 58729 43
Line 42 plus ling 43 68769 B 44
Line 36 plus line 44, plus line 13 of RC269, i 588001 40,819 00 45
Alberta non-refundable tax credit rate 10% 46
Line 45 muliiplied by the percentage from line 46 ] 58840| 4,061 |90 47

Donations and gifts:
Amount from line 13

of your federal Schedule @ I x10% = l 48

Amount from line 14

of your federal Schedule 8 ‘ x21% = 49
Line 48 plus line 49 { 58969| b 50
Line 47 plus ling 50
Enter this amount on line 55, Alberta non-refundable tax credits 81500 4,061 [ 90 &1

5008-C E (22) Page 2 of 3
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Name; joseph Sather SIN: 703 472 407
Protected B when compieted

AB428
Part C ~ Alberta tax
Alberta tax on taxable income from line 8 2,281121 52
Alberta tax on splil income {complete Form T1206) l'e1510] o 53
Line 52 plus line 53 226121 54
Alberta non-refundable tax credits from line 51 4,064 190 55
Alberta dividend tax credit (use Worksheet AB428) f 61520 = 56
Alberta minimum tax carryover:

Amount from line 40427 of your return X 35% = f 61540 s 57
Add lines 55 to 57. 4061190 P 4,061|90 58
Line 54 minus line 58 (if negative, enter "0™) 59
Alberta additional tax for minimum tax purposes:

Form T691: line 111 minus line 112 x 36% = 60
Line 59 plus line 60 61
Provincial foreign tax credit (complete Form T2036) 62
Line 61 minus line 62 (if negative, enter "0") 83
Alberta political contributions made in 2022 | 60030} 50]00 64
Alberla political contributions tax credit (use Workshest AB428) {maximum $1,000) 37150 85
Line 83 minus line 65 (if negative, enter "0
Enter this amount on line 42800 of your return, Alberta tax 66
Part D — Alberta credits
Enter your unused Aiberta invastor tax credit from your 2021
notice of assessment or reassessment. {maximum $60,000} 67
Alberta stock savings plan tax credit {complete Form T89) 68
Line 67 plus line 68
Enter this amount on line 47900 of your return. 69

See the privacy notice on your relum.

5009-C E {22) Page3of 3
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THIS IS EXHIBIT “B”
Referred to in the Affidavit of
Joseph Wayne Palmer Sather

Sworn before me this 1%

day of December, 2023

(e

A COMMISSIONER FOR OATHS IN AND
FOR THE PROVINCE OF ALBERTA

Carter Lindsay
Student-at-Law

3400, 350 7th Avenue SW
Calgary, Alberta T2P3N9
Ph: 1-403-261-9448
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The Living Trust
OF

Jos yne Palmer Sather

This Trust is hereby created on the 30™" day of November 2017.

SETTLOR:

Joseph Wayne Paimer Sather
10635 Oakmoor Way S.W.,
Calgary, Alberta T2W 2L1

TRUSTEES:
1. Julia Anna Patricia Sather lf\ Nolary pubff i and k').r'%he.ljru‘h;i;{c‘t;'(;f Brllsh Columbla.
¢/o 10635 Oakmoor Way S.W. A Comntisslonot for laking Alfidavits within
! Brilish Columbia
Calgary, Alberta T2W 2L1
2. Patricia Diane Sather

10635 Oakmoor Way S.W.,
Calgary, Alberta T2W 211

BENEFICIARIES

1, Julia Anna Patricia Sather
Social Insurance Number 659-552-343
c/o 10635 Oakmoor Way S.W.,
Calgary, Alberta T2W 2L1

Z2. Daniel Peter Russeall Sather

Soclal Insurance Number 725-148-985
5313 Ivy Road,

Nelson, B.C. V1L 6N2

3. Joseph Erik Palmer Sather
Social Insurance Number 723-503-918
5313 Ivy Road,
Nelson, B.C. V1L 6N2

4, Patricia Piane Sather
Social Insurance Number 621-020-114
10635 Oakmoor Way S.W.,
Calgary, Alberta T2W 2L1
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Name of the Trust;

This Trust shall be known as the Joseph Wayne Palmer Sather Living Trust and
is not an amendment to a prior Living Trust.

Transfer of Property:

The Trustees agree to hold any property transferred fo this Trust, from any source
whatsoever, in trust for the benefit of all of the herein named Beneficiaries.

The Settlor shall transfer to the Trustees, in the name of this Trust, the following
identified property:

160 Acres of land located on the east side of Campbell Mountain in the City
of Penticton, B.C. {British Columbia)

Legal: District Lot 25148, Land District 54, PID 002-215-594

Herein referred to as the “Properiy”

This Property is currently registered in the name of the Settlor, Joseph W.P.
Sather. The Title to this property shall be transferred to the Trustees named
herein upon the following events:

a, Upon the death of Joseph W.P. Sather or

b. Upon the Settlor and Trustees herein being advised by their Lawyer or their
Chartered Professional Accountant (CPA), to transfer Title to the Trustees
named herein, whichever occurs first.

In the event that a transfer of Title to the property would attract a large sum of
B.C. Transfer Tax or other taxes, then Title to the property may be held in trust by
the Settior until such a time as a Lawyer or other professional advisor recommends
that the Title be transferred to the Trustees herein or until the property is sold.

History of the Property:

The Property was purchased by Paimer Sather (“Palmer”) in about the late
1950's for the purpose of a long-term investment for his children and
grandchildren. Palmer verbally expressed this desire, and gave instructions to his
daughter, Carol Sather-Byman, and his son, Joseph W.P. Sather. Since the
Property was purchased, Palmer’s cattle would graze on Campbell Mountain,
including his unfenced 160 acre parcel, during the period from mid-October to mid-
November each year, as the cattle returned from the high mountain ranges,
commonly known as Greyback and Carmi Ranges. The 160 acre property has no
water or power and is not fenced and therefore is not suitable for grazing cattle or
any other ranch use. During the entire year, Palmer also aliowed local residents of
Penticton to walk, hike or ride non-motorized bikes on the property. As Palmer
verbally instructed and as advised by Palmer’s Solicitor, Bill Oliver, this 160 acre
property was offered for sale to his grandchildren first and when they declined for

financial reasons, it was sold to Palmer’s son, Joseph W.P. Sather, in September of
2017, as advised by Palmer’s Solicitor, Bill Oliver, and as agreed to by his Power Of

2 @
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Attorney, Carol Sather-Byman. The purpose of the purchase of this land by Joseph
W.P. Sather was to limit or eliminate Probate Taxes that would be payable by the
Estate of Palmer Sather upon his becoming deceased and for the purpose of
establishing a Sather Family Trust for grandchildren of Palmer Sather, as specified
herein.

Use of the Property and Lease Agreement:

While Title to the herein described Property is in the name of the Settlor or the
Trustees named herein, the property may be leased to Sather Ranch Ltd., herein
the proposed Lessee, a corporation owned indirectly by Mike Street and Joseph
W.P. Sather, 50% each, for a term of one year or less, for the purpose of grazing
cattle during the months of October and November each year. Such a lease
Agreement may be extended or renewed annuaily, at the discretion of the Settlor or
the Trustees named herein. Use of the Property by the Lessee is for the benefit of
the Lessee's ranching business and shall be limited to cattle grazing during the
months of October and November, during each year of the Lease. The Lease
Agreement with Sather Ranch Ltd. may be terminated at any time by the Lessee by
delivering written notice to the Settlor or the Trustees named herein. The Lease
Agreement shall expire and therefore terminate each calendar year on September
30", without written notice. The Lessee and Settlor or Trustees may, if mutually
agreed upon, enter into a new Lease Agreement annually, on the same terms. The
fee payable to the Settlor or Trustees, by the Lessee, for the use of the property by
the Lessee, shall be the amount of the Annual Property Taxes or more plus any
other costs incurred by the Settlor or Trustees relating to the Property.

Sale of the Property and Use of Funds

In the event the Settlor or Trustees receive an Offer to Purchase the Property,
acceptance of the Offer shall require the approval by a majority of the Beneficiaries.
Proceeds of the sale shall be deposited into an interest bearing account for the
benefit of all Beneficiaries. Subject to the approval of a majority of Beneficiaries,
these funds may be used for:

a. Educational purposes for any Beneficiary or their children;
b. Medical purposes for any Beneficiary;

c. Professional Services, such as Doctors, Dentists, Accountants, Lawyers
or other approved professional services required by a Beneficiary;

d. A down payment for the Purchase of a home for a Beneficiary;

e, Costs of renovations to @ home owned by a Beneficiary;

f. Purchase of a farm or livestock;

q. Purchase of a vehicle for essential transportation;

h. A loan to a Beneficiary for the purpose of any of the above listed uses;

i

Secured, low or medium risk investments.
The Settlor hereby encourages the Trustees and Beneficiaries to sell the Property to

the Province of BC and/or the City of Penticton, for the purpose of establishing a
Public Park on Campbell Mountain. Such a Park should be hamed “Palmer Sather

Park”, if possible.
O
3
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Compensation

Any Trustee shail be entitled to be paid a reasonable fee, based on time expended
by the Trustee for the benefit of the Beneficiaries, for their services performed for
this Trust. Such compensation shall be paid from the Bank account for this Trust or
by the Settlor if there are no funds avaiiable from the Trust.

Trustee’s Powers

The Trustees named herein have discretionary power to act on behalf of this Trust.
This discretionary power must be exercised in good faith and in accordance with the
terms and purposes of this Trust. The Trustees shall always act in the best
interests of this Trust.

The Trustees will ensure that the net proceeds, if any, from this Trust will be
divided equally (25% each) between the Beneficiaries, when determined by the
Trustees, in accordance with the terms and instructions of this Trust.

Removal or Resignation of a Trustee

During the lifetime of the Settior, the Settlor shall have the right to remove any
Trustee without written Notice or cause. A Trustee may resign their position as a
Trustee by delivering written Notice to the Settlor or, in the event the Settlor is
deceased, to the Beneficiaries of the Trust.

Funding the Trust and Accounting Duties

The Settlor, while alive, shall be responsible to the Trustees and Beneficiaries for all
accounting duties and financial reporting on behalf of the Trust. Such duties shall
include, but not limited to, payment of property taxes, professional fees, any other
debts or accounts payable and preparation and distribution of Financial Statements
or Accounting Reports to the Trustees and Beneficiaries of this Trust. Such
payments shall be paid from the Trust's bank account or by the Settlor from his
personal funds. In the event payments are made by the Settlor from his personal
funds on behalf of the Trust, the monies will be repaid to the Settlor when funds
become available.

Acquisition Costs

In the event the Property is sold, the cost of purchasing the Property described
herein, including legal fees, may, at the discretion of the Trustees, be repaid to the
Settlor.

Governing Law
Although the Property described herein is located in the Province of B.C., this Trust

is made and executed in the Provinces of Alberta, Canada, where the Settlor and
Trustees reside, and as such shall be governed by and construed according to the

laws of Alberta, Canada.
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I, Joseph Wayne Paimer Sather, the Settlor, hereby accept the Trust herein
created. Signed the 30" day of November 2017,

: ,
(Sett’for?\iﬁgnature) {Witness Signature)

Joseph Wayne Palmer Sather
7200 AREHE ©
{Witness Name)

I, Julia Anna Patricia Sather, the Trustee, hereby accept the Trust herein created.
Signed the 30" day of November 2017.

( Trukee’s Signature) { Witness Signature)

Julia Anna Patricia Sather -
AL f R
(Witness Name)

I, Patricia Diane Sather, the Trustee, hereby accept the Trust herein created.
Signed the 30" day of November 2017.

AeND /i
{Trustee’s Signature) {Witness Signature)

Patricia Diane Sather e /‘7/2617;?7@‘

(Witness Name)
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RECEIPT

Of the LIVING TRUST of Joseph Wayne Palmer Sather
Document
By the BENEFICIARIES Of the LIVING TRUST

The Beneficiaries of this Trust, named below, hereby acknowledge having received
a signed copy of the document called The Living Trust of Joseph Wayne Palmer
Sather:

%Ehg;&fm . Dated November 30, 2017
Juli nna Patricia Sather
Dated December <, 2017

Daniel Peter Rus/s,ell Sather

! C“(ﬁ_YAW ' é?

[T )ﬁ ’\,_/) Dated December &£

J(Déph/@mer Sather
/ // rld.c r/‘(/g/%/

Patricia Diane Sather

, 2017

Dated November 30, 2017
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THIS IS EXHIBIT “C”
Referred to in the Affidavit of
Joseph Wayne Palmer Sather

Sworn before me this 1st

day of December, 2023

A COFIMISSIONER EOR OATHS IN AND
FOR THE PROVINCE OF ALBERTA

Carter Lindsay
Student-at-Law

3400, 350 7thAvenue SW
Calgary, Alberta T2P3N9
Ph: 1-403-261-9448
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--—--- Forwarded Message ~----

From: Cecil Cheveldave <ctcheveldave@telus.net>

To: 'Mike Street' <20xranchitd@gmail.com>; "joesather_realtor@yahoo.ca" <joesather_realtor@yahco.ca>
Sent: Tuesday, November 7, 2023 at 02:10:58 PM MST

Subject: Sather Ranch Ltd. Receivership - Interim Statement of Receipts and Disbursements to 10/31/23

Good Afternoon,

Attached for your review and file is a copy of the Receiver's Interim Statement of Receipts and Disbursements to October
31, 2023

Thanks.

Cecil Cheveldave, CPA, CMA, CAFM, CMC, CIRP, LIT

President
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C. Cheveldave & Associates Lid.
Suite 600-{, 235 — 1t Avenue

Kamloops, BC V2C 3J4

250-819-8614

clcheveldave@ielus.net

www.cheveldave.ca

www. linkedin.com/in/cecil-cheveldave




RECEIPTS:
Safe of Property
Collection of Cattle Auction Proceeds
Funds Transferred Into I1SCU Credit Line Acet From BMO Trust Acct, to payout borrowing
Funds Transferred Into BMO Trust Aect From ISCU Credit Line Acct.
G5T refund
Sale of Cattle
Holdback funds frem sale of land
Interest on GIC
Residual funds from previous Receiver’s account
G5T Collected on Equipment Safe
Funds Transferred Into ISCU Credit Line Acet From BMO Trust Acct,
Reimbursement of Fifing Fee
Refund of Service Charge - $SCU
TOTAL RECEIPTS
DISBURSEMENTS:
Property taxes
Filing Fees
Utilities

Response Book - Page 28

IN THE MATTER OF THE RECEIVERSHIP OF

SATHER RANCH LTD.

RECEIVER'S INTERIM STATEMENT OF RECEIPTS AND DISBURSEMENTS
FOR THE PERIOD NOVEMBER 21, 2019 TO OCTOBER 31, 2023

Bookkeeping

Funds Yransferred to ISCV Credit Line Account from BMO Trust Acct.

Fuel

Interest Charges

Bank charges

Receivership toan Set Up Fees & Costs - iSCU
Grazing License Renewal

Insurance

Ranch Management - wages / fees

Accounting fees

Appraisal

Payout of Previous Receiver's Taxation Costs
G5T Paid

Payout of Previous Receiver's Borrowing Charge
Funds Transferred to BMC Trust Acct. from ISCU Credit Line Acct.
Payout of ISCU receivership loan

Receiver's Fees

Receiver's Legal Counsel Fees

TOTAL DISBURSEMENTS

EXCESS OF RECEIPTS OVER DISBURSEMENTS

Notes:

1. Balance represented by:
BMO Trust Account balance at 10/31/2023
BMO Invastment in GIC
TOTAL BALANCE - ALL ACCOUNTS

* A partial redemption of $60,000 was made in March 2021

* A partial redemption of $70,000 was raade in May 2021

* A partial redemption of 550,000 was made in May 2022

* A partizl redemption of 550,000 was made in October 2022

* A partial redemption of $30,000 was made in December 2022

* The GIC matured in December 2022 - 5500,000 was reinvested Febuary 2023

§ 607858

$  500,00000 *
§ 506,078.58

$ 984,107.3%

$

$1,667.56
57,497.20
55,163.00
26,480.75
12,528.00
10,000.00
3,496 88
2,085.27
2,050,00
182.72
20,00
3.84

26.74
76,00
145,00
180.00
182,74
366,96
457.43
1,376.65
1,557.50
4,935.50
6,000.00
6,048.04
8,375.00
9,272,210
12,707.63
26,279.34
40,000,00
55,163.00
57,457.20
236,029,37
272,626.75

$

$

$ 1,245,375.62

739,297.04

506,078.58

rd

1




JVANCOUVER

04-Dec-23

COURT oF APPEM
REGISTRY

BETWEEN:

AND:

Response Book - Page 29

This the 1st affidavit
of Gregory Bery in this case
and was made on 15t of December, 2023

Court of Appeal File No. CA49175

COURT OF APPEAL

JOSEPH WAYNE PALMER SATHER

DEFENDANT
(APPELLANT)

SATHER RANCH LTD

PLAINTIFF
(RESPONDENT)

AFFIDAVIT

|, Gregory Berry, of 2900 — 550 Burrard Street, Vancouver, British Columbia, SWEAR,

THAT:

1. | am a Legal Assistant employed by the firm Fasken Martineau DuMoulin LLP,
counsel for the Defendant/Appellant, Joseph Wayne Palmer Sather, and as such
have personal knowledge of the facts hereinafter deposed to except where stated
to be on information and belief, in which case | verily believe them to be true.

2. Now produced and shown to me and marked as Exhibit “A” to this my affidavit is
a true copy of an email dated October 6, 2023 from Kaleigh Milinazzo, counsel for
the Appellant, to Scott Andersen, counsel for the Respondent.

3. Now produced and shown to me and marked as Exhibit “B” to this my affidavit is

a true copy of an email dated October 31, 2023 from Mr. Andersen to Ms. Milinazzo

900377.00001/303284513.1
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mailto:qberry@fasken.com
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COURT OF APPEAL FILE NO. CA49175
Joseph Wayne Palmer Sather v Sather Ranch Ltd.
Application Response Book for Security for Costs

COURT OF APPEAL

ON APPEAL FROM the order of the Honourable Justice Elwood of the Supreme Court
of British Columbia pronounced on June 1, 2023

BETWEEN:
JOSEPH WAYNE PALMER SATHER (Defendant)
AND:

SATHER RANCH LTD. (Plaintiff) and C. CHEVELDAVE & ASSOCIATES LTD.
(Court Appointed Receiver)

MEMORANDUM OF ARGUMENT

Joseph Wayne Palmer Sather

Joseph Wayne Palmer Sather Sather Ranch Ltd. & C. Cheveldave &
Associates Ltd.

Tom Posyniak & Kaleigh Milinazzo Scott R. Andersen

Fasken Martineau DuMoulin LLP Lawson Lundell LLP

Barristers and Solicitors Barristers and Solicitors

550 Burrard Street, Suite 2900 Suite 403 - 460 Doyle Avenue

Vancouver, BC V6C 0A3 Kelowna, BC V1Y 0C2

Phone: 604-631-3131 Phone: 250-979-8546

Fax: 604-631-3232 604-631-9220

Email: tposyniak@fasken.com Email: scott.andersen@lawsonlundell.com

kmilinazzo@fasken.com

Counsel for the Appellant Counsel for the Court Appointed Receiver
and Manager of Sather Ranch Ltd.
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Part 1: Facts

Overview of the appellant’s position

1.

The appellant, Joseph Sather (“Joe”), opposes the application for security for costs
brought by the respondent, the court-appointed Receiver and Manager of Sather
Ranch Ltd. (“SRL”) (the “Receiver”).

It is not in the interests of justice to order security because the application is
premature as a result of the parties agreement to not prosecute the appeal while
the proceeding on remedy below concludes. Even if it is not premature, it would
not be in the interests of justice because the order would preclude Joe, who does

not have the means to post the security, from prosecuting an appeal with merit.

This application is a tactical attempt to stifle this appeal without a hearing on the
merits and without the full scope of the matter being before this Court. It should be

dismissed, or alternatively, dismissed with leave to reapply.

The trial judgment on liability

4.

This appeal centers on Joe’s purchase of a 160 acre parcel of land (the “160
Acres”), which the trial judge found to be a corporate opportunity which belonged
to SRL. SRL was incorporated to carry on the operations of Sather Ranch following
Joe’s father’s inability to carry on the business. Joe and Mike Street (“Mike”) were

50% shareholders and sole directors.

In 2017, Joe and Mike discussed plans for SRL to acquire the 160 Acres. The
Liability Reasons conclude that whether Carol Sather-Byman (“Carol”), who had
the power to authorize the sale, would have ultimately agreed to sell to SRL was

“difficult to say”. Carol ultimately authorized the sale of the 160 Acres to Joe.

With respect to the ripeness of the opportunity, the Court held that the opportunity
was “sufficiently within [SRL’s] reach”, despite the uncertainty of Carol's
agreement. While “the financial challenges facing the ranch were significant and
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may only have been made worse by taking on debt to acquire the Grazing Lands”,

the trial judge concluded SRL may have been able to obtain financing.

The trial judge found Joe breached his fiduciary duty by purchasing the property in

his own name, and directed further submissions on the appropriate remedy.

Status of the appeal

8.

A notice of appeal was filed on June 28, 2023. A continuation of the summary trial
to speak to the appropriate remedy is scheduled for December 14, 2023.

The parties have agreed that: (a) the appeal will not be prosecuted while the
remedy decision in the Court below remains outstanding, (b) this appeal, and any
appeal brought on the remedy issues will be brought together under Rule 17 of the
Rules; and (c) the parties will cooperate to extend time as needed.

Part 2: Issues

10.

Whether the Court should order Joe post security for costs of the Appeal.

Part 3: Analysis

11.

12.

13.

The criteria considered on an application for security for appeal costs were
summarized in Gardezi v. Positive Living Society of British Columbia, 2018 BCCA
84 (“Gardezi’) at paras. 28-31 and continue to apply under the new Act and Rules:
Gonzales Hill Preservation Society v. Victoria, 2022 BCCA 384.

This application is premature

The timeliness of the application is a relevant consideration: Gardezi at para. 31.

Here, the Receiver’s application is premature.

The parties, conscious of the bifurcated nature of the matter below, have opted to
wait and see to determine whether the order from the remedy decision should be
added to this appeal. This process respects judicial economy. From this
agreement, the Receiver has already obtained an effective stay in this Court. As a
result, there is no danger to the Receiver of an unpaid costs award now or in the

foreseeable future. The principle animating security for costs is not yet engaged.
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The prematurity of this application creates uncertainty about two relevant
considerations on this motion. First, following the trial judge’s decision on remedy,
it is possible that the nature of the appeal could fundamentally change and impact
the merits of the appeal. Second, if the CPL on the 160 Acres is removed following

the decision on remedy, Joe may be able to raise funds to satisfy a costs award.

If this Court agrees the matter is premature, it should dismiss the application with

leave to reply 30 days after the decision on remedy is pronounced.

Whether the Receiver’s costs may be recoverable is presently unknown

Whether the costs of the appeal will be readily recoverable if the respondent
succeeds is a relevant, but not determinative factor: Gardezi at para. 30. As a
result of the prematurity of this application, the likelihood of costs recovery if Joe
is not successful in his appeal is uncertain, as noted above. The ability to raise
funds from land owned by multiple parties is an asset potentially available to satisfy
an award of costs: Foote v. Canada (Attorney General), 2012 BCCA 253.

Joe does not have the financial means to post the security sought

If ordering security for costs would prevent the appellant from pursuing a

meritorious appeal, it may not be in the interest of justice to make the order.

As described in detail in his affidavit, Joe is 78 years old and effectively indigent.
He does not have the financial means to post the security sought. Such an order
would foreclose Joe’s ability to proceed with the appeal, even with the assistance

of pro bono counsel and disbursements covered by Access Pro Bono.

In response to the Receiver's argument that because Joe had legal counsel in the
past, he ought to be able to post security, Joe has disclosed that Fasken is
representing him pro bono on this appeal. Further, Joe could not afford legal

counsel and acted for himself in the last legal proceeding in relation to SRL.
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(4) This appeal has merit

20. This appeal raises important questions about the scope and nature of the
corporate opportunity doctrine. If the appeal lacks merit in such a way that it is
“virtually hopeless” or “bound to fail’, security may be ordered even if the order
prevents the pursuit of the appeal. Security will not be ordered if it would prevent

the appellant from pursing a meritorious appeal: Gardezi at para. 32.

21.  The trial judge’s adoption of a broad approach to the “maturity” of a corporate
opportunity engages a question of law, reviewable on a standard of correctness.
The extent to which a business opportunity must be “mature” to give rise to a claim
for breach of corporate opportunity is unsettled in this province: Sateri (Shanghai)
Management Limited v. Vinall, 2017 BCSC 491 at para. 328 citing Blue Line
Hockey Acquisition Co. v. Orca Bay Hockey Ltd. Partnership, 2009 BCCA 34 at

para. 61, where the Court of Appeal, without deciding the issue, observed:

If and when the point is ever argued, then, a Canadian court might
well take the view that the appropriation of an opportunity “belonging
to” a corporation by a director or former director merit equitable
intervention even where the opportunity is not a “mature” one.

22.  There are British Columbia authorities which characterize a ripe opportunity as “a
prize ready for immediate grasping”: Consbec Inc. v. Walker, 2016 BCCA 114,
affirming 2014 BCSC 2070 at para. 140, quoting Pizza Pizza Ltd. v. Gillespie, 1990
CanLIl 4023 (ONSC). Similarly, a number of Ontario authorities endorse a
narrower approach to the maturity of a corporate opportunity as one that is
“‘immediately available to the corporation”: Tracey v. Tracey, 2012 ONSC 3144;
Donor Gateway Inc. v. Passero, 2007 CanLIl 3677 (ON SC), at para. 12;
Roppovalente v. Danis, 2020 ONSC 5290.

23. The appellant will argue that the judge erred in law in adopting a broader
articulation of the question of maturity, observing that “while maturity is a relevant
factor, the opportunity need not be so mature that it is a sure thing.” A narrower

approach to the maturity of a corporate opportunity, which gives corporate
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fiduciaries some clarity as to the nature of the ripeness of the opportunity and

acknowledges practical realties ought to govern.

The appellant will further argue the judge made an error of mixed fact and law on
whether there was a ripe opportunity. The 160 Acres was not a “mature” corporate
opportunity when it was at best unclear whether the opportunity was even available
to SRL. Carol—who had authority to sell the land—had not accepted SRL’s offer.
The trial judge found “the financial challenges facing the ranch were significant and
may only have been made worse by taking on debt to acquire the [160 Acres].”

The interests of justice

Whether the order for security for costs would be in the interests of justice is the
ultimate overall consideration. It is not in the interests of justice to order security
for costs here because the order would have the effect of driving Joe from
prosecuting a meritorious appeal. It would also preclude him from adding another

potentially meritorious appeal from a decision on remedy. This is unfair.

Finally, if the Court is inclined to order security, the bill of costs sought by the
Receiver is excessive. The hybrid trial process below was reasonably efficient and

the appeal is of moderate complexity.

Part 4: Order Sought

27.

The appellant seeks an order that the application be dismissed, or alternatively,
dismissed as premature with leave to re-apply, or in the further alternative, that
Joe be ordered to post security in a significantly reduced quantum. There is no
basis to award the Receiver costs in any event of the cause, and they ought to

follow the usual rule.

All of which is respectfully submitted.

Dated at the City of Vancouver, Province of British Columbia, this December 5th of 2023.

Lalvig Milinasyme
fBigiffitivazzo
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