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l. Introduction

This week, France is setting the precedent for how they will prosecute hundreds of female Daesh
members. This will have significant implications for France’s approach to counterterrorism, and the
future of Daesh’s remaining foothold in Syria and Irag.

While women have always been present in political violence, their roles and participation have
consistently been obscured by a focus on their male counterparts. However, when an estimated 2500
European women?, and roughly 400 Frenchwomen (the single largest female contingent of any
European country), left to join the Islamic State, hereafter Daesh, their presence became
incontrovertible. This in turn raised a series of new questions for legal and security actors: how to
understand, assess, and prosecute these women for their time with Daesh? This last question is being
answered in real time in France.

France’s judicial and counterterrorism approaches are inextricably linked. Indeed, France’s internal
security service (DGSI) has a special counterterrorism justice unit which does much of the primary
investigation for terrorism dossiers, working closely with the Ministry of Justice’s counterterrorism
unit (Parquet nationale antiterroriste, or PNAT) which in turn serves as prosecutor in all terrorism
cases before the Cour d’assises spécialement composée, or the Special Assizes Court. Accordingly,
changes in judicial policy reflect changes in security policy, and vice versa. This interaction has been
particularly apparent in the case of female Daesh returnees. Going from minimal engagement with
these women, and effectively leaving activities supporting Daesh’s ideology (possibly including
indoctrinating their children) unchecked in camps in Northeast Syria, to full investigation of both
these women as well as their networks, French legal and counterterrorism policy have dramatically
changed. This signals that all members of the group will be treated diligently and it implies concern
about the potential security threats posed by female returnees. It also suggests a major crackdown
on actual or potential female Daesh supporters in Syria, amid reports of a resurgence?, including in
Al-Hol camp itself3. As France has never prosecuted female members of a terrorist group in numbers
of this magnitude, these events are causing a reckoning with French governmental, public, and
judiciary views on the nature of women’s engagement and ideological conviction with political
violence. Given the great significance of these events for France’s counterterrorism as well as its legal
policy, this article seeks to establish a state of play regarding the French response to these women to
date, in order to support an informed understanding of the challenges ahead.
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Il. Legal and counter-terrorism approaches to “les revenantes”: 2013-2023

After a years-long reluctance to repatriate the Frenchwomen that stayed in Syria until the end of the
so-called caliphate, known as “les revenantes”, and who then went to the camps in Northeast Syria
with their children, France decided to start repatriating these women in 2022. Until then, French
citizens constituted the largest group of Europeans left behind?; currently, roughly 50 French women
and 100 French children remain in the camps® the rest having fled or been repatriated. Any
prosecution to date has been for those women that fled before the start of the fall of Daesh in late
2017 (though Daesh’s last held territory would not be retrieved until 2019). This March, jurisprudence
and legal precedent will be established in the Special Assizes Court for the first cases of the women
that stayed on to the end, representing a new phase in the French government’s responses to “les
revenantes”.

The evolution of French security and legal responses to female returnees from Daesh to date can be
broadly organized into three phases from 2013 through the present day. These phases are defined
by the chronology of the French government’s changing political and legal approach and
jurisprudence. However, due to a delay between return and prosecution, each phase may address
women that have returned years earlier, thereby also reflecting differing profiles of the women
themselves, including when they joined Daesh, how long they stayed in Syria and/or Irag, when they
left, and whether they stayed in the camps in Northeast Syria. These, in turn, have implications for
women’s prosecution.

Phase 1 (2013-2015)
Phase 1 is characterized by a relative “invisibility”® of women from legal proceedings of Daesh

returnees. Later referring to this period as one of “extreme naiveté”’, the former chief prosecutor
Francois Molins admitted that during this period, the government was still seized by the idea that
female Daesh members “departed to do domestic tasks for their husbands and care for children”s,
and therefore pose no security threat. This view was underpinned by a paternalistic assumption of
these women’s innate victimhood, and that they had necessarily been coerced to join Daesh by the
men in their lives. This said, it is credible that at least some of the women that returned prior to 2017
had indeed been coerced, as they took the risk of smuggling themselves out through Turkey; this
assessment is supported by the recent sentencing of a woman in January 2023 to 5 years, of which 3
will be on probation, for her time with Daesh®. Moreover, in 2015, the Cazeneuve protocol was
established in conjunction with Turkish authorities, which allowed for systematic arrests of all French
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returnees from Syria®l. Despite the great increase in information available to French authorities
regarding female returnees by the end of this phase, it wouldn’t be until the failed attacks using gas
cylinders against Notre Dame de Paris in September 2016 by an all-female Daesh cell'!, that French
policy towards these women would dramatically shift.

Phase 2 (2016-2022)
Phase 2 represents a significant evolution in legal policy concerning the “revenants”. The failed gas

cylinder attack was the first time there was unambiguous proof that women too were capable and
motivated to carry out terrorist attacks. Indeed, the attack almost succeeded (all was in place, but
the cylinders’ ignition failed); this was one of 33 attacks launched by women in Europe between 2014
and 20182, This sparked debate in France as to why women were not being prosecuted as well as
men, and marked a sea change in thinking: the government started taking an active interest in
studying and understanding the roles and motivations of female Daesh members.

Starting in summer 2016 - and to address the multiplication of returns and attempted departures for
Syria - the “Parquet”?3 adopted a new, standardized! penal policy: any departures to Iraq and Syria
following the January 2015 attacks in Paris launched a judicial investigation for an AMT infraction -
association de malfaiteurs en relation avec une entreprise terroriste, or criminal association in
relation to a terrorist undertaking, discussed below?®>. Critically, women began to be systematically
prosecuted starting the end of 2016. However, unlike their male counterparts, early in this phase
women were largely tried through the Correctional Tribunal, for more minor crimes, and not through
the Special Assizes Court for major crimes under the AMT law?®. Only later in this phase there started
to be a systematic filtering of female cases through the Special Assizes Court which corresponded
with a greater understanding of their roles within Daesh, as well as of their level of indoctrination
and the security risk they represented.

Despite being tried and sentenced with increasing severity'’, these women’s profiles were largely
consistent with previous cases. Moreover, women’s legal defenses could also be seen to echo one
another: emphasizing that their role, exposure, activities, and conviction regarding their time with
Daesh were passive, non-violent, and domestic, aligned with the broad strokes of the ideas
propagated regarding these women during Phase 1. Recently, one woman said that her recruitment
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to Daesh had not included any exposure to the group’s violence!®, while another woman indeed
argued that she had no exposure or involvement in Daesh’s activities, to the point of not even having
heard bombardments, gunfire, or witnessed any of the regular public punishments made (and,
according to another female returnee, projected on a loop across the city'®) during her years in
Ragga?®. These narratives collide with indications starting in 2015 that Daesh’s position was changing
regarding women'’s roles in defensive combat operations??, followed by a complete policy shift in
2017 when Daesh announced ‘jihad against the enemies’ as obligatory for women?2. While it is
unclear how much of this translated into actual violence committed by women, this marks another
notable change in the profile of women returning after 2017.

Phase 3 (2023-?)
The first trials of women that stayed on until the fall of the so-called caliphate, and then went to the

camps in Northeast Syria®3, will be tried in March. Hundreds of cases can be expected to be
prosecuted in the coming years for female returnees, based on the jurisprudence established for
these cases. Whether they fled, were smuggled out of camps, or were repatriated, these women have
a different profile from those tried up to now, and these will be amongst the first cases tried following
the French government’s decision to return remaining French women and children from the camps.
The duration of their engagement will raise questions of ideological conviction underlying their
recruitment, membership, and activities with the group. These questions will directly relate to the
security threat that these women may be assessed to pose, amidst public fears that their return will
put French citizens at risk?*. Simultaneously, due to the relatively more domestic roles that these
women undertook with Daesh, significant challenges remain regarding suitable avenues for
prosecution and gathering sufficient evidence of crimes committed. It can be expected that these
and many other dimensions will be taken into account while exploring this new judicial dynamic.
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I1l.  AMT applied to “les revenantes”

Rather than attempt to create new and specific crimes to prosecute women, which would
definitionally be non-exhaustive and risk weakening prosecution for terrorism?>, the French
legislative chose to adopt a versatile approach, with the possibility of continually adapting to changes
in terrorist groups: namely, the AMT law.26

Introduced under law n°96-647 of 22 July 1996, AMT is defined under article 421-2-1 of the French
penal code as “the fact of participating in an established group or agreement with the aim of
preparing, demonstrated by one or more material facts, of an act of terrorism”.?” AMT is
characterized by both establishing a link with a group or agreement (materiality), and proving the
individual’s knowledge?® of the group’s intention to commit a terrorist act (intentionality). The AMT
law has allowed the state to establish that the act of leaving to Iraq and Syria, with knowledge of
what Daesh was doing there??, is sufficient to qualify as criminal.

As all female returnees definitionally left to Iraq and Syria to join Daesh, the key question for their
prosecution is whether the investigating magistrates (« juges d’instruction ») find evidence of
intentionality; that is, whether they had the clear intention of joining a terrorist group. The evidence
collected during the investigation is generally similar: if still possible, the contents of the women’s
phones are exploited, including their social media accounts and their contacts with others involved
in terrorist networks; witness statements are taken, alongside the women’s own declarations. These
elements allow authorities to establish whether the individuals had knowledge of Daesh’s activities
before their departure. Additionally, the centralization of counterterrorism procedures in Paris has
also facilitated the collection of information on these women.

Furthermore, commonalities between the French women’s recruitment, radicalization, and
departures facilitate investigation; these have been studied at length by other authors. In brief, many
were recruited via social media through relationships with or seduction by recruiters, and pass
through the Turkish border into madafa, or houses for unmarried (or widowed) women upon their
arrival until their marriage to Daesh combatants3°. Concerning radicalization, the key element is to
evaluate the security risk that these women pose, and assess their radicalization process in order to
determine their risk of recidivism. Reasons for their departure are also investigated: many explain

25 Report n°639 of the French Senate’s “commission d’enquéte sur I'organisation et les moyens des services de I'Etat pour faire
face a I'évolution de la menace terroriste aprés la chute de I'Etat islamique”, registered by the Senate presidency on July 4th,
2018, https://www.senat.fr/rap/r17-639/r17-6391.pdf
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that they left to provide humanitarian assistance to those suffering under Bashar Al Assad’s regime;
others claim they were doing hijrah (emigrating to Muslim lands as dictated by Islam). Nevertheless,
a study of their background, biography, and of their familial and cultural context serves as the primary
conduit to understand their reasons for leaving. The date of their departure is also necessarily
considered, given its direct relation to the likelihood that they had knowledge of what was taking
place in Daesh-held territories in Irag and Syria. Magistrates must determine whether to take these
elements into consideration in their assessments of the women’s intentionality.

Moreover, it seems that certain behaviors, including appearing repentant in court, and no longer
wearing a headscarf, applying make-up, etc., have been assessed by the Parquet as an indication that
they are no longer radicalized3'. That these behaviors should have a bearing on the outcome of the
cases has been the subject of judicial debates, notably given the possibility of these women seeking
to hide their engagement, including under the guise of tagiyya (the idea that one should mask their
religious engagement to avoid persecution).

Additional elements come into play when assessing the new wave of women that are to be judged,
including why they did not return earlier; whether they engaged in terrorist acts while in detention
in the camps in Northeast Syria; and whether time spent in these camps will play into their
sentencing.

An additional complicating factor is the central role that motherhood plays in repatriation,
prosecution, and sentencing. Indeed, the need to bring children home from the camps has been a
central impetus to repatriate their mothers32. Concerning prosecution, a 2020 study found that
women had been tried in multiple UN member states regarding neglect to duty of care and education
of their children, while no fathers had been tried in relation to their parental roles, reflecting a clear
gender bias in responsibility for the child33. Caretaking roles should be taken into account in
sentencing, given the deleterious effects on the child’s well-being that removal from parents can have
(exceptin cases of indoctrination of children). At the same time, this also implies that women should
be less accountable for their crimes, and so unequal to men before the law, due to their role as a
mother - that a woman’s identity as mother supersedes her identity as an independent, and
accountable, member of society.

31 Final report of research « Les filieres djihadistes en proces », Mission droit et justice, december 2019, p.129, http://www.gip-
recherche-justice.fr/wp-content/uploads/2020/01/17.29-Rapport-final.pdf

32 Joly, G., January 24, 2023, “Rapatriement depuis la Syrie : “Il reste une centaine d’enfants et une cinquantaine de femmes”,
souligne I'avocate Marie Dosé” for Radio France.

33 UN Counter-Terrorism Committee. (2020). CTED Analytical Brief: The prosecution of ISIL-associated women.
https://www.un.org/sc/ctc/wp-content/uploads/2020/07/CTED_Analytical_Brief The_Prosecution_of_ISIL-
associatedWomen.pdf
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IV. Comparative views: Germany and the UK

Concerning the judicial treatment of female returnees by France’s European neighbors, a study of
German and British practices opens further avenues for reflection.

Unlike France, the German Supreme Court has ruled that simply being present in Syria or Iraq during
Daesh’s rule is not sufficient evidence of membership to Daesh3*. In response, German authorities
have developed a legislative arsenal to prosecute women, drawing from international humanitarian
law, and especially war crimes, as much as from crimes relating to terrorism. These charges are met
with stringent material evidentiary requirements and the need for detailed accounts of crimes
committed, which can be substantiated with acts such as taking the plane, getting married, or having
children, to establish membership to the group.3*

The average sentence for German female returnees is 3 years and 10 months, sometimes with
probation. The heaviest sentence - 10 years of criminal detention - was given to Jennifer W. on 25
October 2021 for membership to a terrorist group, aiding and abetting an attempt to commit murder
by omission, and crimes against humanity. The judges considered that the accused did not react to
save an enslaved Yazidi girl from death when her husband left her hanging in the sun with her hands
tied above her head as a punishment3®,

Moreover, time spent by the accused in the camps in Northeast Syria might be deducted from their
criminal sentence. This reflects a particular calculation: one year in Iragi prison is judged equivalent
to three years in German prison3. Indeed, most German women that are condemned for
membership to a terrorist group do not return to prison, as their sentence covers both the time spent
in pre-trial detention as well as the time spent in the camps38.

The UK has taken yet another approach to the return of its roughly 150 women3? and 750 men*® that
joined Daesh. Namely, it has heavily relied on administrative legal measures, spanning from
limitations on freedom of movement including seizure of travel documents, house arrest, curfews,
temporary exclusion orders, and deportation; to surveillance and communication constraints; to
citizenship deprivation on the grounds that this is “conductive to the public good”'. This last point
has been the subject of prominent political debate on the role of citizenship deprivation as a response

34 On the whole topic of the judicial treatment of female returnees in Germany, see Koller, S. and Schiele., A., “Holding Women
Accountable: Prosecuting Female Returnees in Germany”, in CTC Sentinel, december 2021; and Koller, S. (2022). Prosecution of
German Women Returning from Syria and Iraq: Insights and Recommendations for Policymakers and Security Agencies.
https://www.counterextremism.com/sites/default/files/2022-08/CEP Policy Paper_Prosecution of German Women Returning
from Syria and Iraq_August 2022 _final.pdf

35 Koller. S, and Schiele. A, ibid.
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37 This calculation stems from article 46 of the German criminal code, which establishes principles to determine sentencing.

38 Koller. S, and Schiele. A, ibid.

39 Cook, J., & Vale, G. (2018). From Daesh to ‘Diaspora’ Il: The Challenges Posed by Women and Minors After the Fall of the
Caliphate. ICSR, 12(6), 30-45.
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removal resulting in statelessness : first report of the independent reviewer on the operation of the power to remove
citizenship obtained by naturalisation from person who have no other citizenship. April, 17.



to Daesh returnees, and indeed on how British courts may be serving political aims*2. Indeed, its use
has exponentially increased and facilitated through legislation under Conservative government
leadership since 2015. 214 individuals have had their citizenship revoked on “public good” grounds
between 2012 and 2021, with a peak in 201743,

Critics argue that any appeals made to deprivation decisions, which are often issued when an
individual is out of the country, or even without any warning, results in not only an inability to conduct
an effective appeal, but also a violation of the right to a fair trial as protected under Articles 2 and 6
of the European Convention of Human Rights** and its domestic equivalent, the Human Rights Act
1998.

A further complication is that appeals pass through the Special Immigration Appeals Court (SIAC),
which has fully closed proceedings. Evidence provided may be secret even to the accused and their
lawyers; these latter may be replaced with special advocates if the secret evidence presented is
deemed too sensitive as pertains to national security®. This secrecy renders these proceedings
fundamentally different to French trials, which are for the most part public. The question of whether
female returnees may be disproportionately affected by this practice, perhaps due to limitations of
prosecution under terrorism law, difficult evidence collection, or even gendered views of these
women’s engagement with Daesh, are ripe for further investigation®®.

V. Conclusion

After years of ambivalence, the importance of the repatriation and prosecution of Daesh’s female
members and their children is increasingly accepted by most countries. Serious issues remain for
those still in Syria concerning not only quality of life, health, and education, but also daily exposure
to “high levels of violence, exploitation, and abuse”*’ and the risk that highly radicalized women
remaining in the camps may be grooming their children to form the next generation of Daesh.
Prosecution is critical to hold all Daesh members, including women, responsible for their crimes, and
to ensure that a credible, just, and effective counterterrorism policy is in place to respond to the
threats posed by this and other jihadist groups. In this context, the upcoming “revenantes” trials are
critically important, and will set the stage for the future of France’s counterterrorism and legal policy.
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