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In any action for divorce, for a separation, for an annulment or to declare the nullity of a void marriage, the court may (1) determine any question as to the title to property arising between the parties, and (2) make such direction, between the parties, concerning the possession of property, as in the court’s discretion justice requires having regard to the circumstances of the case and of the respective parties. Such direction may be made in the final judgment, or by one or more orders from time to time before or subsequent to final judgment, or by both such order or orders and final judgment. Where the title to real property is affected, a copy of such judgment, order or decree, duly certified by the clerk of the court wherein said judgement was rendered, shall be recorded in the office of the recording officer of the county in which such property is situated, as provided by section two hundred ninety-seven-b of the real property law.
 

Credits

(Added L.1962, c. 313, § 10. Amended L.1963, c. 685, § 5.)
 
Editors’ Notes
SUPPLEMENTARY PRACTICE COMMENTARIES

by Alan D. Scheinkman
 
2017

C234:3: Possession Awards
 
C234:3: Possession Awards

While issues of title to marital property are generally infrequent these days and, if they do arise, are handled in the context of the equitable distribution aspect of a divorce action, occasionally there is a variation in this approach which reminds us of the continuing relevance of traditional title principles, especially where separate property claims are involved. In Cohen v. Cohen, 146 A.D.3d 1040, 45 N.Y.S.3d 628 (3d Dep’t 2017), the parties had acquired their home prior to marriage as joint tenants with rights of survivorship. The Appellate Division affirmed the trial court’s sua sponte determination to convert the parties’ claims for equitable distribution into an action for partition of the realty. The courts awarded title to the property to the wife after determining that the husband’s share in the equity was exceeded by the credit due the wife for payments made on the mortgage and to maintain the property. Of moment, the parties had refinanced the property and used some of the proceeds to pay some of the wife’ debts. The courts ruled that the refinancing proceeds were not marital funds inasmuch as the refinancing took place prior to the marriage and, in any case, the husband had suggested to the wife that they refinance the loan to pay off her debts and he ultimately consented to it. Under these circumstances, it was held permissible for the trial court to subtract the amount of the principal balance due on the loan after it had been refinanced from the stipulated amount of the fair market value of the marital residence in calculating the equity.
 

The main volume practice commentary takes note of the use of constructive trust actions as a fraud-rectifying device which may be used to award an interest in what would otherwise be separate property to the non-titled spouse. Another example of the continuing utility of constructive trust actions is the circumstance where the property in question is held in the name of a third person. In Kaprov v. Stalinsky, 145 A.D.3d 869, 44 N.Y.S.3d 123 (2d Dep’t 2016), the Appellate Division, Second Department, affirmed the imposition of a constructive trust on a Florida vacation property where the wife showed that the marital funds were used to acquire and renovate the property, though the property was held in the name of the husband’s father who permitted the parties to use the property as a vacation home for many years. The court held that the facts disclosed the existence of an implied promise by the husband’s father that he was holding title to the Florida property for purposes convenient to the husband and that the apartment belonged to the husband and wife. The result was to treat the Florida property as a marital asset subject to equitable distribution.
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C234:5: Interim Property Restraints
 
C234:3: Possession Awards

A recent illustration of a case in which temporary exclusive occupancy of the marital residence was held warranted is Amato v. Amato, 133 A.D.3d 695, 21 N.Y.S.3d 104 (2d Dep’t 2015). There, the trial court found, after a hearing, that the plaintiff had committed a family offense--harassment in the first degree--and issued an order of protection and granted temporary exclusive occupancy. The Appellate Division affirmed this determination, holding that the granting of relief was warranted in that plaintiff had voluntarily established an alternative residence for himself, the relationship between the parties was acrimonious, and there was potential for turmoil if plaintiff returned to the marital home.
 
C234:5: Interim Property Restraints

In El-Dehdan v. El-Dehdan, 26 N.Y.3d 19, 41 N.E.3d 340, 19 N.Y.S.3d 475 (2015), the Court of Appeals ruled that, under § 234, a matrimonial court is authorized to issue an order to preserve marital property, both in advance of, and upon, a determination of equitable distribution. In El-Dehdan, the matrimonial court issued a series of orders and, in particular, an order in January 2010, set forth in an ex parte order to show cause, that required the defendant husband to immediate deposit with plaintiff’s counsel the net proceeds of certain realty transfers. Defendant did not comply and a contempt proceeding, and a contempt adjudication, ensued. In arguing against the contempt adjudication, defendant contended that the January 2010 order was not lawful, asserting, among other things, that the order was issued ex parte. The Court of Appeals disagreed, holding that Section 234 authorizes the matrimonial courts to preserve marital property for future distribution and such an order may be obtained ex parte upon 7 showing that significant prejudice to the party seeking the restraining order would occur if notice was given to the adverse party (see 22 N.Y.C.R.R. § 202.7[f] and CPLR 2214[d]).
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In Dachille v Dachille, 43 Misc.3d 241, 983 N.Y.S.2d 193 (Sup. Ct. Monroe County 2014), the court held that the wife was not entitled to an order of temporary exclusive occupancy of the marital residence, notwithstanding that the husband had vacated the marital residence voluntarily and had no intention of returning to it. The court ruled that an award of temporary exclusive occupancy must be based on incidents that exceed petty harassments and, here, the wife had failed to show that the husband was a danger to her.
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C234:1: Title Determinations

Clause (1) of the first sentence of DRL § 234 provides that, in an action for divorce, separation, annulment or declaration of nullity of a void marriage, the court “may determine any question as to the title to property arising between the parties”. The purpose of this provision, first enacted long prior to the advent of equitable distribution, is to allow all issues existing between the parties to be determined in a single action, the matrimonial action. By allowing the joinder of marital and economic claims the courts can spare themselves and the parties the burden of duplicative litigation. However, Section 234 may not be invoked where the action does not involve any matrimonial claim. See Beran v. Beran, 8 Misc.3d 546, 794 N.Y.S.2d 893 (Sup.Ct. Schenectady County 2005) (husband could not rely upon DRL § 234 to support a partition action where his earlier, separate matrimonial action had been dismissed).
 

The authority to determine title questions conveyed by DRL § 234 is essentially procedural. While DRL § 234 permits the court in a marital action to determine title questions, that determination is controlled, unless equitable distribution applies, by the applicable provisions of property law. See Kahn v. Kahn, 43 N.Y.2d 203, 401 N.Y.S.2d 47, 371 N.E.2d 809 (1977). The substantive law to be applied is that of New York, unless it can be shown that some other jurisdiction has a considerably greater interest in the parties and their marriage. See Boronow v. Boronow, 111 A.D.2d 735, 490 N.Y.S.2d 230 (2nd Dept. 1985), affirmed, 71 N.Y.2d 284, 525 N.Y.S.2d 179, 519 N.E.2d 1375 (1988).
 

DRL § 234 permits the court to determine “any question” as to title to property arising between the parties. The questions that the court may determine are not limited to simply fixing the parties’ interests in disputed property. If the parties cannot agree as to whether the property should be retained or sold, that is a title question that the matrimonial court can consider. Nor does DRL § 234 limit its application to any particular form of property; all property, real or personal, may be reached by the court. Indeed, if the court has personam jurisdiction over the parties, it may determine their rights with respect to property whether located in or out of state. See Ralske v. Ralske, 85 A.D.2d 598, 445 N.Y.S.2d 9 (2nd Dept. 1981).
 

There is a special rule relating to real property held by husband and wife as tenants by the entirety. Because of the substantive rules governing that form of title to realty, a matrimonial court may not order the sale of property that is so held unless it also alters the legal relationship between the parties. This means that before the court can order the property sold, it must award a divorce, separation, annulment or declare the nullity of a void marriage. Kahn v. Kahn, 43 N.Y.2d 203, 401 N.Y.S.2d 47, 371 N.E.2d 809 (1977); see Beran v. Beran, 8 Misc.3d 546, 794 N.Y.S.2d 893 (Sup.Ct. Schenectady County 2005)
 

The Kahn case indicates that a sale of real property held by spouses as tenants by the entirety may not be ordered sold unless at least one of the parties has succeeded in obtaining matrimonial relief. Kahn means that the matrimonial court, during the pendency of the action, cannot direct the sale of real property held by the parties as tenants by the entirety, unless the parties have consented or unless the court has first altered the marital status. See, e.g., Kayden v. Kayden, 234 A.D.2d 345, 650 N.Y.S.2d 790 (2nd Dept. 1996); Jancu v. Jancu, 174 A.D.2d 428, 571 N.Y.S.2d 456 (1st Dept. 1991); Berk v. Berk, 170 A.D.2d 564, 566 N.Y.S.2d 340 (2nd Dept. 1991). An exception exists where the sale is necessary to preserve the parties’ interest in the property. See St. Angelo v. St. Angelo, 130 Misc.2d 583, 496 N.Y.S.2d 633 (Sup.Ct. Suffolk County 1985), discussed in Practice Commentary C234:3, infra.
 

As a general rule, an ex parte divorce obtained without a proper basis for personal jurisdiction is not sufficient to terminate a tenancy by the entirety. See Anello v. Anello, 22 A.D.2d 694, 253 N.Y.S.2d 759 (2nd Dept. 1964); cf. Vanderbilt v. Vanderbilt, 1 N.Y.2d 342, 153 N.Y.S.2d 1, 135 N.E.2d 553 (1956), affirmed, 77 S.Ct. 1360, 354 U.S. 416, 1 L.Ed.2d 1456 (1957); see also Zeitler v. Zeitler, 42 A.D.2d 1042, 348 N.Y.S.2d 448 (4th Dept. 1973). An illustration of this point is found in Radcliffe v. Radcliffe, 137 Misc.2d 859, 522 N.Y.S.2d 823 (Sup.Ct. Suffolk County 1987). There, the husband relocated to Florida and commenced a divorce action there, serving the New York wife by publication. A Florida court granted the husband a divorce. The wife then commenced a proceeding in New York to obtain equitable distribution following a foreign divorce judgment. However, the husband died before equitable distribution could be directed.
 

The court held that the Florida divorce, because it was not based on personal jurisdiction, did not terminate the tenancy by the entirety. Nor was the wife’s commencement of a post-divorce proceeding for equitable distribution an act in reliance upon the Florida judgment. The court held that, since the Florida divorce did not terminate the tenancy by the entirety, the wife’s right of survivorship remained intact and that she succeeded to the sole ownership of the property by operation of law upon the husband’s death. However, the court also held that the wife’s attempt to obtain equitable distribution of all other property abated on the husband’s death. It should be noted that in Sperber v. Schwartz, 139 A.D.2d 640, 527 N.Y.S.2d 279 (2nd Dept. 1988), the Court held that death of a spouse, prior to a judicial decision to grant a divorce, abates any proceedings to obtain equitable distribution. See also Forgione v. Forgione, 237 A.D.2d 438, 655 N.Y.S.2d 552 (2nd Dept. 1997).
 

Sitting along side the Kahn rule--that before a matrimonial court may order the sale of realty owned by spouses as tenants by the entirety, it must first alter the legal relationship between the spouses--is the common law principle that neither entirety tenant may, without the consent of the other, dispose of any part of the property so as to defeat the right of survivorship. Hiles v. Fisher, 144 N.Y. 306, 39 N.E. 337 (1895). Taking these rules together, many spouses have rested comfortably during the pendency of matrimonial litigation, believing that the other spouse may not take unilateral action and that even the court may not order the sale of property held by the entirety until a judgment altering the marital status is entered. This comfort may have been shattered by the important Court of Appeals holding in V.R.W., Inc. v. Klein, 68 N.Y.2d 560, 510 N.Y.S.2d 848, 503 N.E.2d 496 (1986). In that case, the husband executed a mortgage with respect to real property he held with his wife as tenants by the entirety, signing his own name and forging the signature of his wife. The husband defaulted in making loan payments and the mortgagee commenced a foreclosure action. While the foreclosure suit was pending, the husband conveyed his interest in the realty to the wife and, following that, the husband and wife divorced. In the foreclosure suit, it was held that the mortgage was good only as against the husband’s interest in the realty. The question that arose, importantly, was whether the wife’s right of survivorship continued or whether it was extinguished.
 

The Court of Appeals unanimously agreed that the right of survivorship had been extinguished. The Court reasoned that the foreclosing mortgagee steps into the shoes of the mortgagor, just as a grantee steps into the shoes of the grantor. Thus, at the time the mortgage was made, the mortgagee had a contingent interest in all of the husband’s interest in the tenancy, including the right of survivorship, and was also encumbered by the limitations on those rights. True, the husband’s belated conveyance of his interest to his wife was not effective to dissolve the tenancy by the entirety. However, when the parties divorced, the tenancy by the entirety was dissolved, the form of ownership was changed to a tenancy in common, and partition became available. The mortgagee’s inchoate interest in the property follows that of the mortgagor and was impacted by the condition subsequent of the parties’ divorce. Since the mortgagor could no longer assert a right of survivorship, there was no just reason for holding the mortgagee bound to recognize such a right in the wife. While a spouse who has not alienated his or her interest in a tenancy by the entirety should not suffer an impairment of rights as a result of the other spouse’s actions, the wife was not entitled to be placed in a more advantageous position by reason of the mortgage. Had the husband not mortgaged the property, the wife’s survivorship rights would fall on divorce; to grant the wife such rights because of her husband’s actions would grant her a windfall because of a fortuitous circumstance in which she played no part.
 

In Goldman v. Goldman, 95 N.Y.2d 120, 711 N.Y.S.2d 128, 733 N.E.2d 200 (2000), affirming, 260 A.D.2d 537, 688 N.Y.S.2d 601 (2d Dept. 1999), the Court of Appeals held that a mortgage on the marital premises given during the pendency of a divorce action by the wife to her attorney to secure payment of future counsel fees was valid as against the husband who was awarded title to the marital premises by the divorce judgment. The court concluded, citing V.R.W. v. Klein, that one tenant by the entirety is permitted to mortgage the property, subject to the continuing rights of the other tenant. That the husband ended up with the property in the divorce judgment did not affect the rights of the attorney who had recorded her mortgage prior to the entry of the divorce judgment. The court stated that while the distributive award divested the wife of her interest in the property, the rights acquired by the attorney from the wife prior to the final judgment of divorce were not impaired. While the husband argued that this result was inequitable, the court noted that the husband had known about the mortgage and could have protected his rights by calling the existence of the mortgage to the attention of the matrimonial court so that the matrimonial court could take the mortgage into account in fashioning an equitable distribution award. However, neither the husband nor the wife alerted the matrimonial court to the mortgage and the matrimonial court did not make any special provision for it in distributing the marital property. This situation arose prior to the effective date of the matrimonial rules which require attorneys to seek court approval for security interests and provide for notice of the application to the nonclient spouse. 22 N.Y.C.R.R. § 1400.5 (effective November 1993). Had the matrimonial court been aware of the mortgage, it could have granted the wife the property (subject to the mortgage) and given the husband alternative property, it could have granted the husband the property and given him additional property or a distributive award, or it could have factored the mortgage in to other awards, such as maintenance. However, the issue did not arise until after the matrimonial action had been resolved, when the husband moved to discharge the mortgage.
 

It should be noted that in the Appellate Division in which a majority of the court took the same position as the Court of Appeals, there was a two-justice dissent which maintained that V.R.W. was distinguishable in that in V.R.W., the mortgagor actually received consideration for the mortgage, whereas in Goldman, the mortgage was given to secure future legal services and the mortgagor did not receive consideration at the time of the execution of the mortgage. However, this distinction was not drawn by the Appellate Division majority or by the Court of Appeals.
 

The V.R.W. case is of moment since it exposes spouses to the prospect that the unilateral action of the other spouse may result in the loss of significant economic rights. For example, it may be possible for a spouse, by forgery, to place a mortgage on the premises, default thereon, and thus frustrate the other spouse’s ability to enforce an equitable distribution award awarding full title to the premises. This result cannot be prevented by the filing of a notice of pendency since, as discussed in Commentary C234:6, a notice of pendency cannot be properly filed in the ordinary matrimonial action. The harsher effects of a foreclosure proceeding, such as that encountered in V.R.W., may be deferred, at least, if an award of exclusive occupancy was made for the benefit of the innocent spouse. Where a spouse is granted exclusive occupancy of the premises, a judgment creditor of the other spouse may not maintain a partition action. See Ripp v. Ripp, 38 A.D.2d 65, 327 N.Y.S.2d 465 (2nd Dept. 1971), affirmed on opinion of Appellate Division, 32 N.Y.2d 755, 344 N.Y.S.2d 950, 298 N.E.2d 114 (1973). Indeed, there is even authority that, since the right of a former spouse to maintain a partition action is subject to equitable considerations, the right of a creditor of such spouse is likewise subject to equitable considerations, even if no exclusive occupancy order was made. See Gasko v. Del Ventura, 96 A.D.2d 896, 466 N.Y.S.2d 64 (2nd Dept. 1983).
 

A variation on the V.R.W. theme is presented by Robins v. Robins, 139 A.D.2d 718, 527 N.Y.S.2d 470 (2nd Dept. 1988). There, the divorce judgment awarded the husband two-thirds of the net proceeds of the sale of the marital residence, owned as tenants by the entirety, with the wife to receive one-third. The wife refused to sign the necessary conveyance and the husband sought, and obtained, an order authorizing the local sheriff to sign for the wife. In the meantime, however, the wife obtained a loan, secured by a mortgage on the property. The wife’s share of the proceeds were not sufficient to satisfy the mortgage and the husband sought to cancel the mortgage as lien on his share. The Appellate Division held that the husband was entitled to release of the lien.
 

The Appellate Division, following V.R.W., held that the wife was free to mortgage the property, but only to the extent of her actual interest. In this case, the wife’s interest was limited by the divorce judgment to one-third of the sales proceeds. The mortgagee argued that it was unaware of the judgment’s limitation on the wife’s rights. However, the court concluded that the mortgagee’s attorney did have actual knowledge of the limitations. The mortgage could attach only to the wife’s share of the proceeds, since those funds were snared by more senior creditors, there was nothing the mortgage could attach to. The Court noted that the wife might have personal liability for repayment of the loan.
 

An important point that comes out of Robins is the apparent necessity that a mortgagee have knowledge of the limitations on a spouse’s interest in order to be bound thereby. In Robins, the mortgagee was found, through its attorney, to have actual knowledge. Robins suggests that constructive knowledge, such as by having the judgment recorded, would also suffice to bind the mortgagee. DRL § 234 specifically authorizes the recordation of matrimonial judgments affecting title to real property. The mere entry of judgment would not be sufficient to put a third party, such as a subsequent mortgagee, on notice of the terms of the judgment, particularly since matrimonial judgments are generally not open to public inspection. See DRL § 235 and accompanying Practice Commentaries. The lesson of Robins is plain: when a matrimonial judgment affects title to realty, as many do, be sure to have the judgment recorded. This little work now may avoid an unpleasant surprise later.
 

An interesting twist on the Kahn case, also in the context of mortgages, came in Lidsky v. Lidsky, 134 Misc.2d 511, 511 N.Y.S.2d 765 (Sup.Ct. Westchester County 1986). In Lidsky, the husband, who was in possession of the marital premises held by the entirety and who was paying the house expenses, wanted to refinance the mortgage on the property in order to secure a lower interest rate. The wife refused to cooperate, claiming that the husband was really looking for an unreasonable negotiating advantage. The husband moved the court, prior to trial, for an order requiring the wife to execute the mortgage. The court held that it was not precluded from granting relief by the Kahn principle. Kahn, said the Lidsky court, holds that the court may not order a sale of the premises without altering the legal relationship of the parties. While the court appeared to concede that the granting of a mortgage may be equated to a sale, it held that Kahn did not apply since the granting of the mortgage would not effect the way in which title is held.
 

In Lidsky, the court was confronted with a situation where, from an equity perspective, judicial intervention seemed appropriate. The husband needed relief from high mortgage payments; lower interest rates were then available; and there was no assurance, of course, that interest rates might not rise again before trial. However, it is questionable whether the granting of relief can be justified in light of Kahn. The granting of a mortgage on the premises would appear to be a conveyance which Kahn suggests the court may not order without granting a marital relief. Indeed, there may even be room to argue that the court, while having the power to determine title to property and possessory rights to property, does not have the power to compel a spouse to incur a new debt. However, the Lidsky result may, it seems, be justified on different grounds. In Lidsky, the husband apparently did not seek to increase the mortgage balance; he sought only to replace the mortgage with an equivalent one bearing a lower interest rate. A straight refinancing may, perhaps, not really be a conveyance in any practical since since the obligation with respect to principal remains constant. Surely, too, a failure to refinance might profit neither party. However, if the refinancing is for a greater amount than the balance remaining on the original mortgage, to compel the other spouse to cooperate might well run afoul of the general principle against making an interim distribution of assets to one party. See Sloan v. Sloan, 127 A.D.2d 650, 512 N.Y.S.2d 1 (2nd Dept. 1987).
 

One approach the Lidsky court might have considered, as an alternative to ordering the wife to execute the mortgage, was to indicate that a failure to execute the mortgage might be viewed as a dissipation of assets which would be taken into account in the ultimate equitable distribution plan.
 

It might have been open to a party resisting an application of the type made in Lidsky to argue that the proposed refinancing was not economically desirable. For example, a refinancing may not be worth while if the closing costs are significant and the premises are not to be retained for a sufficient period for those costs to be recouped out of savings on interest. If there is genuine dispute as to the economic sense of the proposed course of conduct, the court should be reluctant to impose a solution on the parties, pre-trial.
 

Except for the Kahn rule, which is dictated by property principles and not by DRL § 234, title determinations may be made regardless of whether or not matrimonial relief is granted.
 

Equitable distribution, which generally applies in matrimonial actions commenced on or after July 19, 1980 and in which the marital ties are finally severed, has reduced the relevance of this aspect of DRL § 234. Where, for example, a divorce is granted in a qualifying action, the provisions of the Equitable Distribution Law will generally be determinative of the rights of the parties, not ordinary property law. This, however, is not to say that DRL § 234 is a dead letter.
 

DRL § 234 continues to be relevant to actions that were commenced prior to the Equitable Distribution Law, as well as to actions which are subject to Equitable Distribution but in which no termination of the marital relationship is granted. DRL § 234, as discussed further below, also has relevance in equitable distribution matters as spouses may join non-matrimonial claims with marital ones. Title principles, as enforced through DRL § 234 may be relevant where the property at issue is the separate property of one spouse. And, significantly, it is DRL § 234 which authorizes the court to impose restraints upon the disposition of property during the pendency of the action itself.
 

DRL § 234 does not authorize the court to direct or compel a spouse holding title to property to involuntarily relinquish an interest to the other spouse, in the absence of fraud or grounds which would give rise to the imposition of a constructive trust. See McGuigan v. McGuigan, 46 A.D.2d 665, 359 N.Y.S.2d 842 (2nd Dept. 1974). Where equitable distribution applies, it is DRL § 236, Part B which authorizes it, not DRL § 234. Likewise, note should be taken of the statute of limitations. If a claim to property is time-barred, DRL § 234 will not save it. See Marinelli v. Marinelli, 88 A.D.2d 635, 450 N.Y.S.2d 229 (2nd Dept. 1982); Anonymous v. Anonymous, 71 A.D.2d 209, 422 N.Y.S.2d 89 (1st Dept. 1979). As a general matter, too, it is generally improper to determine ownership of disputed property by a motion under DRL 234 and without holding a hearing. See Zeeve v. Zeeve, 44 A.D.2d 838, 355 N.Y.S.2d 472 (2nd Dept. 1974). However, with the availability of summary judgment in matrimonial actions (see DRL § 211), title issues, or at least some of them, can be adjudicated on motion for summary judgment under CPLR 3212, provided that there is no genuine issue of fact.
 

Significantly, DRL § 234 authorizes determination of title disputes arising “between the parties”. If a third party has, or claims to have, an interest in property being disputed by the matrimonial litigants, it is necessary to join that party in the action in order for the court’s determination to be binding upon the third party. Petrie v. Petrie, 126 A.D.2d 951, 511 N.Y.S.2d 722 (4th Dept. 1987). The third party is entitled to notice and an opportunity to be heard before his or her property rights may constitutionally be affected and the result is no different under equitable distribution. It would be permissible to commence a separate, plenary action against the third party and later seek consolidation or joint trial. There is no impediment to asserting the claim against the third party within the matrimonial action, though the third party could consider seeking severance or a separate trial. But unless the third party is brought into the case, any determination made by the court would only control the rights of each spouse as against the other, and would not be binding on the nonjoined third party. Moreover, as Petrie demonstrates, there may even be cases in which the court may not properly make any determination in the absence of the third party. In Petrie, the husband’s father held title to a farm, but subject to an executory contract of sale made with the husband and wife, as vendees. The Appellate Division ruled that it was error to make a determination that the farm was marital property without the contract vendor having been made a party to the action.
 

Where the third party is a captive entity of one of the marital litigants, such as a corporation that is solely owned by a spouse, there may be circumstances under which a binding disposition might be made despite the absence of the entity as a formal party to the litigation. See Weseley v. Weseley, 58 A.D.2d 829, 396 N.Y.S.2d 455 (2nd Dept. 1977) (“corporate art” held by husband’s professional corporation was determined to be owned by the parties), appeal denied, 42 N.Y.2d 809, 398 N.Y.S.2d 1032, 368 N.E.2d 288 (1977). Another example of this situation is Capasso v. Capasso, 129 A.D.2d 267, 517 N.Y.S.2d 952 (1st Dept. 1987). In that case, the Appellate Division held that a painting that was hung in the marital residence was a marital asset of the parties, not a business asset of a corporation in which the husband was the sole stockholder. In this respect, the decision is similar to the pre-equitable distribution case of Weseley v. Weseley, supra. A note of caution must be sounded, however. If someone other than the two spouses has an interest in an entity which has a claim to property involved in the matrimonial action, the entity must be joined, in order to protect that third party’s rights, if the court’s determination is to be binding on all potential claimants to the property. The Capasso and Weseley cases are not to the contrary; those holdings merely indicate that where the two spouses are the only real parties at interest, with the entities involved being entirely owned and controlled by a litigant spouse, the absence of formal joinder of the entity is only a technicality to be disregarded.
 

The equitable distribution principles may be applied only if the court grants a judgment terminating the marital status, such as a judgment of divorce, dissolution, annulment or declaration of nullity of a void marriage. If such relief is denied, or if only a separation is awarded, equitable distribution is not available. See DRL § 236, Part B, § 5 and Practice Commentary to DRL § 236. In such circumstances, the rights of the parties must be determined by ordinary property principles, applied through the procedural prism of DRL § 234. An illustration is Stepakoff v. Stepakoff, 96 A.D.2d 1097, 467 N.Y.S.2d 64 (2nd Dept. 1983). There, neither party was awarded matrimonial relief. The wife, however, in addition to seeking equitable distribution, had asserted a claim for her share of the rental value of the marital residence and an attached apartment. While equitable distribution was refused, the Appellate Division, applying common law principles, found that the claim for a share of the rental value of the residence and apartment should have been sustained.
 

Another reminder of the continued importance of title principles is Brady v. Brady, 101 A.D.2d 797, 475 N.Y.S.2d 470 (2nd Dept. 1984), affirmed, 64 N.Y.2d 339, 486 N.Y.S.2d 891, 476 N.E.2d 290 (1985). There, the trial court had granted the husband a divorce and, in equitable distribution, apported property that had not been jointly held in accordance with title. It also ordered that certain stock certificates held in the name of the husband, but in the possession of the wife, be turned over to him. On appeal, the Appellate Division struck out the granting of the divorce; its decision to do so was subsequently affirmed by the Court of Appeals. When the divorce fell, so did the predicate for the equitable distribution provisions. However, the Appellate Division, nonetheless, affirmed the title-based property division, falling back on the authority conveyed by DRL § 234. Had the trial court not divided the non-jointly held property in accordance with title but made an equitable division, that result would have fallen with the reversal of the granting of a divorce.
 

Another reminder that title considerations still have relevance in these equitable distribution days is Novak v. Novak, 135 Misc.2d 909, 516 N.Y.S.2d 878 (Sup.Ct. Dutchess County 1987). There, the court held that a transfer of realty by a man to himself and his fiancee “as husband and wife” ten days before marriage was ineffective to create a tenancy by the entirety since the parties were not married at the time of the conveyance. Instead, the parties held the property as joint tenants. Inasmuch as the parties acquired their rights in the property prior to marriage, equitable distribution could not be directed. Instead, the court directed partition, suggesting that, in the division of the proceeds, the court, in equity, would consider their respective contributions to the property.
 

Title principles may be relevant even where equitable distribution is allowable. On one hand, a party may seek to impose a constructive trust upon the separate property of the other. While, under equitable distribution, separate property must remain separate, the doctrine of constructive trust is a fraud rectifying device which would permit the court to, in effect, award an interest in the disputed property to the non-titled spouse. An interesting illustration is Zuch v. Zuch, 117 A.D.2d 397, 503 N.Y.S.2d 343 (1st Dept. 1986). There, prior to the marriage, the husband alone signed a contract to purchase a cooperative apartment, title to which was taken, during the marriage, in his name alone. Apparently uncertain as to whether the apartment would be considered marital property, due to the pre-marriage execution of the contract for its acquisition, the wife sought to have a constructive trust imposed. The Appellate Division, First Department held that the property was marital and also that the wife was indeed entitled to a constructive trust.
 

From time to time, the form of title in which property is held is an important, if not decisive consideration. As discussed in the practice commentaries to the Equitable Distribution Law, DRL § 236, Part B, where a spouse takes what would otherwise be separate property and places title in joint names, a presumption of gift arises which, if not rebutted, turns the property into marital property. But, even apart from equitable distribution contexts, the form of title can have an important impact, particularly where the rights and interests of third parties are involved. A case in point is Prario v. Novo, 168 Misc.2d 610, 645 N.Y.S.2d 269 (Sup.Ct. Westchester County 1996).
 

Analysis begins with the rule that a conveyance to a husband and wife does not always create a tenancy by the entirety. For example, where the deed specifies that the husband and wife are to hold the property jointly and, not as tenants in common, the parties hold the property as joint tenants and not as tenants by the entirety. Jooss v. Fey, 129 N.Y. 17, 29 N.E. 136 (1891). In Prario v. Novo, supra, the deed specified that two sets of spouses would take title “as joint tenants with right of survivorship, among all four of said individuals.” After the death of one of the four, the question arose as to whether the deed created two tenancies by the entirety, each for a one-half interest, or whether the deed created a single joint tenancy spread among four participants. The court held that what was created by the terms of the deed was a joint tenancy among all four persons, with the result that the three survivors each had a one-third interest. Further, since no tenancy by the entirety was involved, the property was subject to partition. The court concluded that this construction was necessary to give effect to the language of the deed. Absent such language, a conveyance to grantees as husband and wife and also to a third or additional persons, creates a tenancy by the entirety as to the husband and wife and a tenancy in common as to the other grantees.
 

In Brownell v. Brownell, 168 Misc.2d 1038, 646 N.Y.S.2d 221 (Sup.Ct. Albany County 1996), the court dealt with the always troublesome issue of personal property in a creative way. The Brownell case involved personal property, sets of antique bedroom furniture and a set of Limoges china, which was acquired two months before the marriage of the parties, apparently in anticipation of furnishing their soon-to-be home. Although the property was paid for by a check written on an account in the name of the future husband, the future wife had contributed to the funds on deposit in that account. Because the property was acquired prior to marriage, it was separate property, even though the parties had established a romantic relationship.
 

But labeling the personal property as separate property did not, and could not, end the inquiry. While the property was not subject to equitable distribution, the question remained as to whose separate property was the china and the bedroom set. Unlike real property or bank accounts, tangible personal property does not usually come with a formal name tag. While the husband pointed to ownership, based upon his issuance of the check, his argument failed since the check was written on an account which contained commingled funds. In the absence of any evidence as to the percentages of the parties’ respective contributions to the account in question, the court presumed that the contributions were equal and that the parties took title together as tenants in common.
 

The Brownell court then made two important procedural points. First, the court held that an action may be properly maintained to partition personal property held as tenants in common. Second, even though neither party had pleaded a cause of action in partition, the court was able to direct partition under the authority conveyed by DRL § 234. On this last holding, the Brownell court developed a pragmatic solution to enable the parties to avoid further litigation over personal property or, an even worse alternative, no resolution of the issue at all. If the Brownell court refused to reach the issue, due to the pleading deficiency, then it could have let the matter be, without prejudice to renewed litigation on proper pleadings. Alternatively, the Brownell court could have refused to deal with issue, with prejudice, on the ground that the parties had used up their one full-and-fair opportunity to litigate all title questions. As the Brownell court noted, DRL § 234 is designed for the salutary purpose of facilitating the resolution of all economic issues relating to the marriage relationship in a single action. What makes the Brownell determination most appropriate, it is submitted, is the fact that the parties, despite the lack of specific pleading on the subject, each had a full and fair opportunity to present their claims. Since each party was apparently on notice of the claims of the other, neither party was taken by surprise.
 

In the end, the Brownell court directed that, absent an agreement between the parties as to how to divide the property, the property should be sold and the proceeds equally divided.
 

A set of interesting questions pertains to the right to a jury trial. Prior to the enactment of the Equitable Distribution Law, it appeared that if there would be a right to a jury trial on a cause of action if that cause of action was sued on in a plenary action, the right should not be lost by taking advantage of DRL § 234 and combining the claim with the matrimonial action. Indeed, to find such a waiver might discourage the litigation of the issues in the matrimonial action and provide the plaintiff with an incentive to litigate those issues in a separate action, thereby frustrating the statutory effort to avoid duplicative litigation. This question has to be reconsidered in cases subject to equitable distribution. There is a right to a jury trial, not often invoked, on the grounds for divorce. See DRL § 173. However, once the jury has decided the divorce claims, it has no further province. Such issues as equitable distribution, maintenance, child custody, child support, exclusive occupancy of premises, and counsel fees are for the court to decide. Mandel v. Mandel, 109 Misc.2d 1, 439 N.Y.S.2d 576 (Sup.Ct. Queens County 1981). Where non-matrimonial property claims, such as for torts or breach of contract are joined in the matrimonial action, the court must decide whether such claims would be subsumed in its equitable distribution determination. If the claims would be irrelevant once equitable distribution principles are brought to bear, it would be pointless to have a jury decide them, except, perhaps, in an advisory capacity. On the other hand, if the claim would continue to be relevant or involves the rights of third parties who have been joined in the action, the right to a jury trial should be preserved.
 
C234:2: Res Judicata and Collateral Estoppel Considerations

At one time, there was doubt was to whether, if title to a particular property was left undetermined in a matrimonial action, the court could resolve the question of title after the matrimonial action has gone to judgment. The early view was that the provisions of DRL § 234 permit the parties to litigate their property disputes within the matrimonial action but do not mandate that all such disputes must be heard in the matrimonial action. Hence, it was been held that a plenary action could be brought to resolve title questions left undetermined in a prior matrimonial judgment. See Perry v. Perry, 79 A.D.2d 851, 434 N.Y.S.2d 496 (4th Dept. 1980); Weichold v. Weichold, 54 A.D.2d 1015, 388 N.Y.S.2d 171 (3rd Dept. 1976); Roth v. Roth, 45 Misc.2d 150, 256 N.Y.S.2d 92 (Sup.Ct. N.Y. County 1964). However, these cases, refusing to find preclusion due to the permissive nature of DRL § 234, seemed out of sync with current concepts of issue and claim preclusion. Though joinder of claims is generally permissive in civil litigation, all claims arising out of a given transaction or occurrence are barred once any of them is litigated. Smith v. Russell Sage College, 54 N.Y.2d 185, 445 N.Y.S.2d 68, 429 N.E.2d 746 (1981), reargument denied, 55 N.Y.2d 878, 448 N.Y.S.2d 1026, 433 N.E.2d 537; O’Brien v. City of Syracuse, 54 N.Y.2d 353, 445 N.Y.S.2d 687, 429 N.E.2d 1158 (1981). The Second Department began the movement away from the non-preclusion view, holding that a judgment of divorce is conclusive on any property questions actually litigated and on any property questions that could have been litigated in that action. Rakowski v. Rakowski, 109 A.D.2d 1, 489 N.Y.S.2d 929 (2nd Dept. 1985); see Scattoreggio v. Scattoreggio, 115 A.D.2d 531, 496 N.Y.S.2d 57 (2nd Dept. 1985); Marinelli v. Marinelli, 88 A.D.2d 635, 450 N.Y.S.2d 229 (2nd Dept. 1982). In 1988, the Court of Appeals settled the issue, agreeing with the Second Department’s position.
 

In Boronow v. Boronow, 71 N.Y.2d 284, 525 N.Y.S.2d 179, 519 N.E.2d 1375 (1988), affirming, 111 A.D.2d 735, 490 N.Y.S.2d 230 (2nd Dept. 1982), the Court of Appeals unanimously held that res judicata bars a subsequent plenary action concerning a property issue which could have been, but was not, litigated in a prior New York matrimonial action. The Court noted that the express language of DRL § 234 conveys to the court, not to the parties, the authority to determine questions of title arising in matrimonial actions. This language does not confer a unilateral or unfettered procedural option upon the parties to select whether or not a particular property question should be reserved for future litigation.
 

The Court of Appeals stressed that there are strong policy reasons for compelling all issues to be raised within the context of a single action. By litigating all title questions in the matrimonial action, all ancillary issues, which are usually intertwined with each other, may be fairly and efficiently addressed along with the core issue of marital status.
 

The Boronow case itself arose prior to equitable distribution. Within the context of the old law case, a dispute arose as to ownership of the marital residence. However, that issue was not pressed for determination by the court. After the divorce, the wife brought an action seeking a declaratory judgment as to the ownership of the property. Since she had a fair opportunity to have her claim to ownership of the property heard and determined in the matrimonial action, the Court of Appeals held that her subsequent action, raising that claim, was barred. The Court also noted that, under equitable distribution, the ownership interest could not have been left unresolved. In this regard, the Court appeared to be acknowledging the proposition that, in actions subject to equitable distribution, the courts have an affirmative obligation to determine all issues of marital and separate property. See Harrell v. Harrell, 120 A.D.2d 565, 502 N.Y.S.2d 57 (2nd Dept. 1986).
 

Implicitly, however, the Boronow opinion acknowledges the power of the court to allow the parties to resolve issues for later litigation. An example of such a situation is Manolovici v. 136 East 64th Street Associates, 70 N.Y.2d 785, 521 N.Y.S.2d 414, 515 N.E.2d 1212 (1987). That case involved a dispute between former spouses as to who had the rights to purchase an interest in a cooperative apartment as the “tenant in occupancy”. The issue came up, first, in the parties’ divorce action. That action was settled by a stipulation in court, with the agreement contemplating a separate litigation over the issue at a later time. Though it was subsequently argued that later litigation should be precluded by the divorce judgment, the Court of Appeals determined the parties’ rights on the merits.
 

Further, in Chen v. Fischer, 6 N.Y.3d 94, 810 N.Y.S.2d 96, 843 N.E.2d 723 (2005), the Court of Appeals held certain claims may be pursued in later, separate litigation where the allegations were presented in the divorce action but were withdrawn without prejudice. In the cited case, the wife was permitted to proceed with a personal injury action, based upon assault and battery, where the divorce allegations concerning the episode in question were withdrawn without prejudice as part of the arrangements for obtaining an uncontested divorce.
 

Another illustration is found in McCasland v. McCasland, 68 N.Y.2d 748, 506 N.Y.S.2d 329, 497 N.E.2d 696 (1986), where, in a separation agreement made in Florida and incorporated into a Florida divorce, the parties agreed to reserve the right of the wife to interpose claims against her husband’s interests in certain New York corporations.
 

In light of Boronow, which stresses the power of the court to entertain property issues, where the parties to a matrimonial action wish to preserve an issue for a later litigation, the proper practice would be to obtain court approval for that agreement. Under Boronow, it is the court that has the authority to decide to entertain title issues, and, therefore it is the court that has the authority to decide to reserve an issue for a later litigation. Absent court approval, the parties cannot later litigate any claim that could have been raised in the prior action. See also Reichard v. Reichard, 138 Misc.2d 1013, 526 N.Y.S.2d 362 (Sup.Ct. Queens County 1988).
 

Also relevant here is Pignatelli v. Pignatelli, 139 A.D.2d 448, 526 N.Y.S.2d 1006 (1st Dept. 1988), which speaks to the court’s ability to change its judgment, insofar as title to property is concerned, after it has been rendered. In Pignatelli, the trial court attempted to modify a divorce judgment, some nine months after it had been entered, by allowing the wife to purchase the husband’s interest in the marital residence. The Appellate Division held that, once the judgment has been rendered, the trial court is without power to amend it in any substantive way. While statutory provisions authorize the courts to modify support, custody, and visitation determinations, there is no statutory authority to amend or modify a determination on property questions in any substantive way. While the courts may amend their judgments to make technical corrections, the only path for obtaining a substantive change is the path to the appellate courts.
 

In Alster v. Alster, 159 A.D.2d 671, 552 N.Y.S.2d 968 (2nd Dept. 1990), the court carved out an exception, albeit a small exception, to the principle set forth in the Boronow case. In Alster, plaintiff wife brought a divorce action in 1976, long before the advent of equitable distribution. In 1983, the defendant husband was obtained a judgment of divorce, under the reverse summary judgment concept (then permitted, but since legislatively abrogated [see CPLR 3212]). The actual judgment provided for a divorce, with all ancillary issues “severed” for later determination. Defendant kept paying support under a Family Court order. But, after more than three years passed, he obtained an order vacating the Family Court order, on the ground that it was superceded by the divorce judgment. With this turn of events, plaintiff wife moved to restore the divorce matter to the calendar so that she could have her claim for support determined. The trial court denied her motion on the ground that she had already had a full and fair opportunity to litigate that issue when the motion for reverse summary judgment was made and was now barred by res judicata.
 

The Appellate Division reversed and ordered the matter restored to the calendar. It held that the plaintiff did not have a full and fair opportunity to litigate the issue of support on the motion for reverse summary judgment. That motion concerned only the issue of marital status; even defendant, in making the motion, asked only that the economic issues be severed and decided later. Since the issue of spousal support was not, and could not properly have been decided on the reverse summary judgment motion, the question was still open.
 

The real issue in Alster was whether plaintiff’s delay in proceeding with the economic phase of the case was so great that she should be considered to have abandoned her support claim. While the delay of more than three years was substantial, the delay was explained, at least in part, by the fact that plaintiff continued to receive payments under the Family Court order, thus perhaps inducing plaintiff to inaction. Also important were the facts that plaintiff apparently did not have counsel and was a public charge.
 

Alster appropriately carves out an exception to the Boronow bar for those circumstances where a litigant can demonstrate that he or she did not have a full and fair opportunity to litigate the present claim in the prior litigation.
 

Alster also indirectly extends Boronow. Boronow applied res judicata principles to bar belated litigation over a cause of action. Alster inferentially suggests that the Boronow doctrine is just as applicable to any type of matrimonial request, even if it does not arise to the level of a “cause of action”. Yet, even where the Boronow principle bars litigation of a request for ancillary relief, where the relief requested is of the type that is subject to later modification, the claimant might not be wholly without a remedy. Claimant could seek to modify the original judgment on the ground of changed circumstances. Thus, even if it is found too late to make an original request for support (which would be retroactive to the date the original request was first made), the court might be willing to entertain a request for a modification upon the ground of changed circumstances.
 

While the matrimonial action involved in Boronow was brought prior to 1980 and was not subject to equitable distribution, it seems clear that its principles are just as applicable to matrimonial actions in which equitable distribution is involved. In divorce actions subject to the provisions of the Equitable Distribution Law, all title questions must be litigated in the marital action and may not be preserved for later, separate litigation. In equitable distribution cases, when the court grants relief which has the effect of permanently dissolving the marital status, the property questions are controlled, not by ordinary property principles, but by the provisions of the equitable distribution statute. The court is directed to determine the parties’ rights “in their separate or marital property”. DRL § 236, Part B, subd. 5. This duty imposed on the court is mandatory; the court has no discretion to refuse to apply the equitable distribution principles. See Harrell v. Harrell, 120 A.D.2d 565, 502 N.Y.S.2d 57 (2nd Dept. 1986). In the absence of proof as to the status and value of any particular property, title and ownership of that property will be left as is. See Rodgers v. Rodgers, 98 A.D.2d 386, 470 N.Y.S.2d 401 (2nd Dept. 1983), appeal dismissed, 62 N.Y.2d 646, 476 N.Y.S.2d 1028, 464 N.E.2d 990 (1984); see also Cassano v. Cassano, 111 A.D.2d 208, 489 N.Y.S.2d 243 (2nd Dept. 1985); Jolis v. Jolis, 111 Misc.2d 965, 446 N.Y.S.2d 138 (Sup.Ct. N.Y. County 1981), modified, 98 A.D.2d 692, 470 N.Y.S.2d 584 (1st Dept. 1983). The determination as to equitable distribution may not be modified. Farsace v. Farsace, 97 A.D.2d 951, 468 N.Y.S.2d 751 (4th Dept. 1983). Thus, title is fixed permanently and the only property questions that may be considered afterwards are questions that are incidental to the state of title. For example, if the marital premises is held by the spouses as tenants by the entirety and for some reason equitable distribution is not applied, there would seem no reason to preclude either party, after a judgment dissolving the marriage, from seeking partition. Cf. McKoy v. McKoy, 120 Misc.2d 83, 465 N.Y.S.2d 639 (Sup.Ct. Suffolk County 1983).
 

This discussion has focused on the preclusive effect of title determinations made in a judgment of divorce. Different considerations apply where only a separation is decreed. Where title determinations were made in a separation action, those determinations would certainly be preclusive as to the same property in a subsequent divorce action which was not subject to the provisions of the Equitable Distribution Law. Rakowski v. Rakowski, 109 A.D.2d 1, 489 N.Y.S.2d 929 (2nd Dept. 1985), supra, also suggests that any title questions that might have been litigated in the separation action are foreclosed in a subsequent divorce action not subject to the provisions of the Equitable Distribution Law. However, a different result obtains where a separation judgment is followed by a divorce action in which equitable distribution applies. In Forcucci v. Forcucci, 83 A.D.2d 169, 443 N.Y.S.2d 1013 (4th Dept. 1981), the court held the existence of a pre-equitable distribution separation judgment did not bar equitable distribution of all marital property. The court stated that, despite the separation judgment, the matrimonial courts retained the power to amend or supercede the economic aspects of the separation judgment. However, the terms of the prior judgment, and the parties’ conduct pursuant to it, are to be considered. This holding may permissibly rest on the theory that since equitable distribution is unavailable in separation actions, the judgment of separation cannot be preclusive on a matter that the court was powerless to consider. Where a divorce is granted, in an action commenced on or after July 19, 1980, equitable distribution is mandatory and the equitable distribution principles must be applied by the court. Indeed, since a separation judgment does not terminate the marriage, the legal and economic partnership existing between the spouses continues, at least in a technical sense, and awaits dissolution by the divorce court. While the existence of the prior separation judgment may as a practical matter signal the end of the economic partnership, the conduct of the parties is factored into the determination but does not preclude the court from reaching the issue. Petre v. Petre, 130 Misc.2d 333, 496 N.Y.S.2d 335 (Sup.Ct. Erie County 1985), affirmed for reasons stated by Special Term, 122 A.D.2d 559, 505 N.Y.S.2d 396 (4th Dept. 1986). The same principles apply with equal force where the separation judgment was rendered in an action commenced on or after July 19, 1980 since the date of the commencement of the separation action is irrelevant; equitable distribution is unavailable in a separation action irrespective of the date the action was commenced. See also Brady v. Brady, 101 A.D.2d 797, 475 N.Y.S.2d 470 (2nd Dept. 1984), affirmed, 64 N.Y.2d 339, 486 N.Y.S.2d 891, 476 N.E.2d 290 (1985).
 

In those instances where title questions can permissibly be raised after final judgment, the generally accepted view is that, to raise those questions, a new, plenary action must be brought. The questions cannot be raised by a motion or special proceeding purporting to relate back to, or depend upon, the previously concluded marital action. It is important here to distinguish between Clause (1) and Clause (2) of the first sentence of DRL § 234. Clause (2) permits the court to make “such direction” as to the possession of property that justice requires. The second sentence of the statute goes on to say that “such direction” may be made before, in, or after the final judgment. However, this sentence relates back only to the award of possession and does not authorize post-judgment motions to determine title questions. Indeed, if the final judgment has been entered without title questions having been raised, the procedural utility in having those questions determined in the marital action has been lost and a new action is required. See, e.g., Shamsee v. Shamsee, 77 A.D.2d 618, 430 N.Y.S.2d 114 (2nd Dept. 1980); Weichold v. Weichold, 54 A.D.2d 1015, 388 N.Y.S.2d 171 (3rd Dept. 1976); Roth v. Roth, 45 Misc.2d 150, 256 N.Y.S.2d 92 (Sup.Ct. N.Y. County 1964). However, in DeGiarde v. DeGiarde, 54 A.D.2d 628, 387 N.Y.S.2d 571 (1st Dept.1976), the court indicated that, under DRL § 234, a question as to title arising after entry of final judgment could be considered under DRL § 234. To reach this result, the court cited the “such direction” clause of the second sentence. This approach seems out of line with the wording of the statute. What may have influenced the court in DeGiarde was that the plaintiff husband had moved, under DRL § 234, to be declared the title holder of the property involved (an airplane) and to force the defendant to return it to him. It was clear that the second branch of this request, for possession of the property, came squarely within the second sentence and could be considered on a post-judgment application. The Appellate Division may have reasoned that as long as the possession issue was going to be aired at a hearing, the title issue might as well be too. While this approach is pragmatic, it does not appear that the Legislature intended to authorize title issues to be determined by way of a post-judgment application. Indeed, to permit such post-judgment applications where the issue was not raised in the marital action might well jeopardize the right to pre-trial discovery and, possibly, to a jury trial. Most important, if the purpose of Clause (1) is to permit all issues existing between the parties to be litigated in one action, but the parties fail to take advantage of that opportunity by not litigating an existing issue in the marital action, or if an issue arises after the marital action is over, the necessity of a second action seems unavoidable. The construction of the statute as barring post-judgment title adjudications seems to be a sound one and DeGiarde is subject to some question. Of course, as noted above, this discussion assumes that the post-judgment title adjudication is not precluded by res judicata or collateral estoppel.
 

Particularly interesting res judicata problems appear where the court does not grant marital relief. Where the court refuses to sever the marital ties, it may not proceed to apply equitable distribution principles but it may, under DRL § 234, determine property rights by applying ordinary property law principles. An example of this appears in Brady v. Brady, 101 A.D.2d 797, 475 N.Y.S.2d 470 (2nd Dept. 1984), affirmed, 64 N.Y.2d 339, 486 N.Y.S.2d 891, 476 N.E.2d 290 (1985), where the trial court awarded a divorce only to be reversed, on that score, by the Appellate Division and Court of Appeals. The trial court had, in passing upon equitable distribution, determined property in accordance with title. Hence, when the Appellate Division struck the divorce, it was able to affirm the title-based property distribution. However, in Brady it was the husband who sought a divorce; the wife had not claimed for one. Mindful of the possibility that the wife might later seek a divorce or that the husband might try again, on different facts, the Appellate Division opined that the property determinations made in the unsuccessful divorce action by the husband should not have any bearing upon a future equitable distribution request in any subsequent matrimonial action. Had the trial court not divided the property consistently with title, the property determinations would have fallen with the divorce judgment.
 

Despite the court’s suggestion in Brady that title determinations made in an unsuccessful matrimonial action under the authority of DRL § 234 would not be preclusive of a subsequent equitable distribution request, as a practical matter, the conduct of the parties in the period between the two proceedings will be most relevant. The possibility exists that, given the strains in the marriage, a title-holding spouse will dispose of or dissipate assets declared his or hers in the first action. Property, for example, could be transferred to third parties, whether or not for a fair market value consideration. On the other hand, the value of the assets, especially stocks and other personalty, is bound to rise and fall with trends in the marketplace. Thus, it may prove difficult to distinguish between an intentional dissipation and what hindsight reveals as a misguided, but not intentionally reckless, investment. Likewise, there might be liquidation of assets due to an asserted need to invade capital to pay for current expenses, including court-ordered support obligations.
 

These problems are essentially the same as might be confronted in a marriage which, though strained, has not yet been made the subject of a matrimonial proceeding. Indeed, even where a prior action has been brought unsuccessfully, there is certainly no assurance that any subsequent action would ever be brought. Reconciliation may be attempted; a party possessing grounds for a divorce may not, for religious or other reasons, desire one; and, simply, after one bitter litigation, there may be a reluctance to do battle a second time. Certainly, without the pendency of a litigation, there would be no authority for an indefinite court-imposed restraint upon the disposition of assets, especially where a second action might be late in coming, might not be successful, or might never be commenced at all.
 

Cases in which only judicial separations are awarded involve, perhaps, even greater practical concerns involving the disposition of realty. In Kahn v. Kahn, 43 N.Y.2d 203, 210, 401 N.Y.S.2d 47, 51, 371 N.E.2d 809 (1977), the Court of Appeals, in the context of discussing the power of the courts in pre-equitable distribution cases to order a sale of marital realty, stated that, because the grant of a judicial separation legally alters the marital relationship, the grant converts a tenancy by the entirety into a tenancy in common. Accordingly, the matrimonial courts can direct a sale of a marital home, previously held by the entirety, in a separation judgment. While Kahn involved a case where no matrimonial relief was granted all, thus precluding a court-ordered sale of the marital residence, there have been decisions in which the marital home, owned by the entirety, has, in fact, been ordered sold in a separation judgment. See Martin v. Martin, 82 A.D.2d 431, 441 N.Y.S.2d 828 (2nd Dept. 1981). In such an instance, each party, as an equal co-tenant, would generally be entitled to one-half of the sale proceeds.
 

Where the separation court orders a sale upon a judicial separation, and the parties take possession of the sale proceeds, it would seem, as a practical matter, potentially difficult for a subsequent divorce court, in equitable distribution, to rescramble the egg, especially where portions of the proceeds have already been spent.
 

The court may avoid this thicket by refusing to decide title questions in separation actions, at least where a separate divorce action is already pending between the parties or can be spotted on the horizon. For example, in Foy v. Foy, 121 A.D.2d 501, 503 N.Y.S.2d 823 (2nd Dept. 1986), the Appellate Division found no error in the trial court’s refusal, in a separation action, to order the marital home sold and its proceeds divided. The appellate court ruled that while the trial court did have the authority to grant that relief, it was not bound to exercise that authority. However, the disposition made in the separation action was not intended to bind the trial court in a divorce action that was already pending between the parties. The Foy approach is certainly sound and practical, given the separation court’s awareness of the pendency of a divorce action. If a divorce is granted in the later-tried divorce action, equitable distribution principles could be applied without having to re-scramble the egg. If a divorce was refused, the trial court would have the same authority to rule on title questions that the separation court had, placing the parties in the same position they were in before, albeit the court’s prudence resulted in some delay. The Foy approach is more problematic where no divorce action is pending at the time the matter is before the separation court. True, the grant of a separation judgment would set the stage for either party, after one year’s compliance with the judgment, to seek a conversion divorce. See DRL § 170 (subd. 5). However, the separation court cannot know with certainty whether or when such an action might be brought. Nor is the separation court in a position to accurately predict whether a party will commence a divorce action on fault grounds, an action that could be commenced at any time. The separation court could inquire of the parties as to their intentions. If it appears that a divorce action is not to be forthcoming in the reasonably foreseeable future, it could be unjust to refuse to deal with title questions and, in effect, indefinitely delay a ruling on those questions.
 

Practitioners and courts should also be sensitive to further ramifications of the Kahn case. Since the Kahn court reasoned that a separation judgment converts a tenancy by the entirety to a tenancy in common, it would appear, under cotenancy principles, that the right to survivorship is lost. Thus, if spouses own realty as tenants by the entirety, a separation judgment is entered, and thereafter, one spouse dies, the living spouse would not inherit the entire realty. The interest of the deceased tenant in common would pass under the rules governing wills and intestate proceedings.
 

This point is illustrated by Petrucci v. Petrucci, 123 Misc.2d 925, 475 N.Y.S.2d 192 (Sup.Ct. Erie County 1984), affirmed for reasons stated by Special Term, 119 A.D.2d 984, 500 N.Y.S.2d 1013 (4th Dept. 1986). In that case, a husband brought a declaratory judgment action against the administratrix of the estate of his deceased wife in order to obtain a determination as to title to the former marital residence. Though the parties were never divorced, the decedent, during her lifetime, had obtained a judicial separation from the husband and, in that action, was awarded exclusive occupancy for a period of years of the marital residence, owned as tenants by the entirety. The exclusive occupancy period elapsed but no action was taken by either party and the wife remained in the premises until her death. After her death, the administratrix of her estate identified the marital residence as held as tenants in common by the deceased and her husband. The court, following Kahn (but noting that Kahn modified prior law), ruled that the residence was held as tenants in common. As a result, it would appear that the husband lost his right of survivorship and that the wife’s interest would pass through the wife’s estate.
 
C234:3: Possession Awards

Clause (2) of the first sentence of DRL § 234 authorizes the court to make such direction, between the parties, concerning the possession of property, as in the court’s discretion justice requires, having regard to the circumstances of the case and of the respective parties. The second sentence of the statute provides that any such direction as to possession may be made by final judgment, by orders made before final judgment, and by orders made subsequent to final judgment. In contrast to Clause (1), which relates to the determination of title questions, issues of possession are committed to the court’s very considerable discretion. The matrimonial court is invested with a broad and flexible power to control the possession of property between spouses. See St. Angelo v. St. Angelo, 130 Misc.2d 583, 496 N.Y.S.2d 633 (Sup.Ct. Suffolk County 1985). The court has the power to change its directions when new facts are brought to its attention later on. See Portano v. Portano, 85 A.D.2d 622, 445 N.Y.S.2d 20 (2nd Dept. 1981). The power of the court to liberally decide possession issues was crucial prior to the advent of equitable distribution. When New York law provided that title to property could be distributed only in accordance with title principles, the use of possession awards under DRL § 234 could ease some of the harsher effects of title rules upon the non-title holding spouse. Although the non-titled spouse could not be awarded an interest in the property, he or she could be given the use of that property. Where the property had a limited life-span, such as that of an automobile, the right to possess and use the property could be as valuable, if not more valuable, than the ownership interest itself. Equitable distribution now permits the court to award title to, as well as possession of, marital property to one of the spouses. Indeed, the Equitable Distribution Law contains its own provision relating to the court’s power to decide questions of occupancy to the marital residence and possession of the household effects. See DRL § 236, Part B, subd. 5(f). However, this provision, though overturning some prior case law approaches, cross-references to, and incorporates DRL § 234. DRL § 234, unimpeached by the Equitable Distribution Law, generally controls in actions commenced before July 19, 1980. DRL § 234 continues to be most relevant in actions commenced on or after that date, particularly in terms of interim possession awards designed to address the time period prior to trial.
 

The court may, under DRL § 234, award possession of virtually every kind of property to one party or the other, even if legal title to the property cannot be similarly transferred. The court’s power embraces such items as television sets, bedroom furniture, chairs, washing machines, and other household items. See Sharer v. Sharer, 60 A.D.2d 780, 400 N.Y.S.2d 423 (4th Dept. 1977). The courts have awarded spouses possession of automobiles belonging to the other spouse, a not inconsiderable item in areas where public transportation is either not available or inconvenient. See Troiano v. Troiano, 87 A.D.2d 588, 447 N.Y.S.2d 753 (2nd Dept. 1982).
 

DRL § 234 authorizes the court to make possession determinations as “between the parties”. If a third party, such as a repossessing finance company, has or claims to have a superior right to possession, any possession award made under DRL § 234 is subject to the rights of that third party. An interesting approach, where the rights of a third party threatened to wipe out, or at least minimize the value of marital property was developed in St. Angelo v. St. Angelo, 130 Misc.2d 583, 496 N.Y.S.2d 633 (Sup.Ct. Suffolk County 1985). There the major asset of the parties, the marital residence, was threatened with foreclosure. If foreclosure proceeded to conclusion, the property would be sold at public auction, and property sold at public auction may command a lesser price than if sold privately. The matrimonial court would not seem to have the power to stay the mortgagee from proceeding with foreclosure if the mortgagee is entitled to that remedy. What the court did do was grant the wife permission to have the property appraised and to sell the property at the appraised valuation or for such greater sum as she could obtain. The mortgage would be satisfied from the proceeds of the sale and the balance was ordered deposited into court, where it would be distributed after the trial. The court found that it had the power to order a sale of the property, though prior to trial and before a judgment of divorce was entered. While ordinarily the court may not order a sale of property held by spouses as tenants by the entirety until the marital relationship is severed, see Kahn v. Kahn, 43 N.Y.2d 203, 401 N.Y.S.2d 47, 371 N.E.2d 809 (1977) and Practice Commentary C:234:1, supra, a principle not discussed in the St. Angelo opinion, the court’s powers under DRL § 234 should be broad enough to permit the otherwise premature sale in order to preserve as much as possible for the parties. As the St. Angelo court remarked, the power to regulate possession should include the power to prevent frustration of a possession award by improper disposition or wasteful dissipation of assets. As to the power of the matrimonial courts, pursuant to DRL § 234, to impose interim restraints on the transfer of marital property during the pendency of matrimonial litigation, see Practice Commentary C234:5, infra.
 

A less dramatic illustration of a court’s effort to conserve marital property is Lidsky v. Lidsky, 134 Misc.2d 511, 511 N.Y.S.2d 765 (Sup.Ct. Westchester County 1986), which is further discussed in Practice Commentary C234:1, supra. In Lidsky, the husband, who was in possession of the marital premises held by the entirety and who was paying the house expenses, wanted to refinance the mortgage on the property in order to secure a lower interest rate. The wife refused to cooperate, claiming that the husband was really looking for an unreasonable negotiating advantage. The court held that, because the proposed mortgage would not affect the form in which title was being held and because of the broad power conferred on the courts by DRL § 234, it had the power to compel the wife to execute the mortgage. On the other hand, in KH v. EH, 13 Misc.3d 1236(A), 831 N.Y.S.2d 354, 2006 WL 3298301 (Sup.Ct. Suffolk County 2006), the court held that it would not permit the wife to refinance the marital residence, ruling that, even if the law would permit it to do if the parties were in a difficult financial circumstance, the predicate of specifically delineated dire financial circumstances was not present.
 

The marital residence is a major property item that is frequently the subject of a possession award and some special ground rules have developed which govern applications for the exclusive occupancy of the marital home. Prior to the advent of the Equitable Distribution Law, the courts, giving recognition to the title principles controlling the property distribution, generally regarded it as an improvident exercise of discretion to award a spouse exclusive occupancy of a residence owned solely by the other spouse. See Dubno v. Dubno, 51 A.D.2d 693, 379 N.Y.S.2d 106 (1st Dept. 1976). The equitable distribution statute sought to modify this rule. Under DRL § 236, Part B, subdivision 5(f), the court is allowed to make an order regarding the use and occupancy of the marital home and its household effects, pursuant to DRL § 234, “without regard to the form of ownership of such property.” Thus, the fact that title to the marital residence is in the name of one party does not preclude an award of exclusive occupancy to the other spouse; the determination is to be made without regard to who holds title. However, a caveat is required where the residence is separate property, such as where one spouse acquired the property prior to the marriage or by inheritance. See DRL § 236, Part B, subd. 1(d). Separate property must remain such. DRL § 236, Part B, subd. 5(b).
 

Where the marital residence constitutes the separate property of one of the spouses, the courts are reluctant to deprive the owner spouse of the use of the property through the granting of exclusive occupancy to the non-owner spouse. Where there are adequate funds provided through maintenance, child support, and distribution of property to provide for suitable alternative housing, an award of exclusive occupancy to the non-owner spouse is generally inappropriate. See Wood v. Wood, 139 A.D.2d 506, 526 N.Y.S.2d 608 (2nd Dept. 1988). This subject is discussed in more detail in the Practice Commentaries to DRL § 236, Part B, infra.
 

In Vitkun v. Vitkun, 108 Misc.2d 814, 438 N.Y.S.2d 981 (Sup.Ct. Suffolk County 1981), it was held that, because the Equitable Distribution Law evidences a clear legislative intent not to deprive a person of title or possession to property acquired before marriage, a spouse could not be awarded exclusive possession of a residence acquired by the other spouse before marriage. The Vitkun holding may sweep a little too far. To be sure, generally, exclusive possession of one spouses’ separate property should not be given to the other. However, an iron-clad rule prohibiting exclusive possession awards where the property is separate should be avoided. Flexibility is the key and there may well be circumstances where such relief is entirely appropriate. See Forbush v. Forbush, 115 A.D.2d 335, 496 N.Y.S.2d 311 (4th Dept. 1985), appeal dismissed, 67 N.Y.2d 756, 490 N.E.2d 1233 (denial to wife of exclusive occupancy of residence that was husband’s separate property ordered reconsidered in view of the lifestyle during the long marriage and the availability of appropriate alternative housing accommodations).
 

Prior to the adoption of the Equitable Distribution Law, a spouse found guilty of marital fault was disqualified from receiving alimony. See DRL § 236, Part A, subd. 1. The courts similarly concluded that the guilty party could generally not be awarded exclusive occupancy of the marital premises, even in cases where dual divorces were granted. See, e.g., Trushkowsky v. Trushkowsky, 83 A.D.2d 963, 443 N.Y.S.2d 16 (2nd Dept. 1981). This principle was a general rule, not an absolute one. In one case, a fault party, who was awarded child custody and the opportunity to purchase the other spouse’s interest in the marital apartment, was awarded exclusive occupancy of the apartment for the period between the date of judgment and the end of the option period.
 

Under the Equitable Distribution Law, marital fault is not generally to be considered in the distribution of marital property. See O’Brien v. O’Brien, 66 N.Y.2d 576, 498 N.Y.S.2d 743, 489 N.E.2d 712 (1985); Blickstein v. Blickstein, 99 A.D.2d 287, 472 N.Y.S.2d 110 (2nd Dept. 1984); see also McMahan v. McMahan, 100 A.D.2d 826, 474 N.Y.S.2d 974 (1st Dept. 1984); Nolan v. Nolan, 107 A.D.2d 190, 486 N.Y.S.2d 415 (3rd Dept. 1985); Pacifico v. Pacifico, 101 A.D.2d 709, 475 N.Y.S.2d 952 (4th Dept. 1984); Wenzel v. Wenzel, 122 Misc.2d 1001, 472 N.Y.S.2d 830 (Sup.Ct. Suffolk County 1982). There is disagreement as to whether fault is generally an appropriate factor to be considered in determining maintenance. Compare Wilson v. Wilson, 101 A.D.2d 536, 476 N.Y.S.2d 120 (1st Dept. 1984), appeal dismissed 63 N.Y.2d 768, 481 N.Y.S.2d 688, 471 N.E.2d 460, appeal denied 64 N.Y.2d 607, 487 N.Y.S.2d 1027, 476 N.E.2d 1006 (fault not generally a maintenance factor) with Stevens v. Stevens, 107 A.D.2d 987, 484 N.Y.S.2d 708 (3rd Dept. 1985) (fault may be appropriately considered as maintenance factor). However, even where marital fault is considered in determining maintenance, it is only one of a considerable number of factors to be considered and is not, by itself, preclusive. See, e.g., Maloney v. Maloney, 114 A.D.2d 440, 494 N.Y.S.2d 356 (2nd Dept. 1985); Bara v. Bara, 115 A.D.2d 628, 496 N.Y.S.2d 287 (2nd Dept. 1985), appeal dismissed, 67 N.Y.2d 609, 495 N.E.2d 356, appeal dismissed, 68 N.Y.2d 664, 496 N.E.2d 241; Stevens v. Stevens, supra; Nolan v. Nolan, supra. Accordingly, the marital misconduct of a party does not preclude an award to that party of exclusive possession of the marital residence. See Bizzarro v. Bizzarro, 106 A.D.2d 690, 484 N.Y.S.2d 144 (3rd Dept. 1984). Conversely, exclusive occupancy may be awarded even where no marital fault is proven and the court denies matrimonial relief. See Forbush v. Forbush, 115 A.D.2d 335, 496 N.Y.S.2d 311 (4th Dept. 1985), appeal dismissed 67 N.Y.2d 756, 490 N.E.2d 1233; Maulella v. Maulella, 90 A.D.2d 535, 455 N.Y.S.2d 103 (2nd Dept. 1982).
 

The court, in determining whether to grant exclusive occupancy of a jointly owned marital residence, is to consider such factors as the cost of maintaining the home, the financial hardship to be sustained if the home is not ordered sold, the presence or absence of children to enjoy the use of the home, the custodial arrangements for children, the need to maintain stability, the availability and expense of alternative housing accommodations, and size of the home in relation to the expected use to be made of it. See Van Housen v. Van Housen, 114 A.D.2d 411, 494 N.Y.S.2d 135 (2nd Dept. 1985); Hillmann v. Hillmann, 109 A.D.2d 777, 486 N.Y.S.2d 87 (2nd Dept. 1985); Ripp v. Ripp, 38 A.D.2d 65, 327 N.Y.S.2d 465 (2nd Dept. 1971), affirmed, 32 N.Y.2d 755, 344 N.Y.S.2d 950, 298 N.E.2d 114 (1973). As a practical matter, exclusive occupancy is generally awarded only in cases where the premises are needed as a residence by a custodial parent and a minor child or children. See Wobser v. Wobser, 91 A.D.2d 826, 458 N.Y.S.2d 113 (4th Dept. 1982). In such cases, it is proper to award exclusive occupancy where the need of the custodial parent and children to use the premises outweighs the non-custodial parent’s interest in obtaining immediate access to his or her equitable share of the proceeds that would be realized from a sale. Hillmann v. Hillmann, 109 A.D.2d 777, 486 N.Y.S.2d 87 (2nd Dept. 1985); these factors are not overridden in equitable distribution; however, equitable distribution allows the court to award exclusive title, and not just mere possession, to a party who it finds entitled to occupancy. Indeed, one of the express statutory factors that the court is to consider, in determining equitable distribution, is “the need of a custodial parent to occupy or own the marital residence and to use or own its household effects”. DRL § 236, Part B, subd. 5[d][3]. Where a divorce is not granted, an award of an interest in the property, under equitable distribution principles, to a non-titled spouse is precluded. However, the court has the authority to grant exclusive occupancy to the non-titled spouse where such an award would be appropriate with due consideration to the life styles of the parties and the availability of alternative housing accommodations. See Forbush v. Forbush, 115 A.D.2d 335, 496 N.Y.S.2d 311 (4th Dept. 1985), appeal dismissed, 61 N.Y.2d 756, 490 N.E.2d 1233.
 

Whether or not exclusive occupancy is granted, the trial court should ordinarily provide in the judgment for the terms and conditions of the sale of the residence, even if the sale is postponed during a period of exclusive occupancy. If exclusive occupancy is awarded, then a partition action, seeking to force the sale of the residence, may not be maintained unless and until the judgment is modified to permit it. See Ripp v. Ripp, supra. The court should specify the time at which the exclusive occupancy period is to end; it should not award exclusive occupancy for an indefinite period or until ordered otherwise. See McDicken v. McDicken, 109 A.D.2d 734, 486 N.Y.S.2d 52 (2nd Dept. 1985). In some instances, it may be appropriate to allow a custodial spouse a relatively brief period of exclusive occupancy during which an alternative residence may be located. See Cohen v. Cohen, 104 A.D.2d 841, 480 N.Y.S.2d 358 (2nd Dept. 1984), appeal dismissed, 64 N.Y.2d 773, 485 N.Y.S.2d 990, 475 N.E.2d 457 (1985). In others, it may be appropriate to provide for exclusive occupancy until the minor children reach age 21, age 18, or otherwise become emancipated. See Hillmann v. Hillmann, supra; Damiano v. Damiano, 94 A.D.2d 132, 463 N.Y.S.2d 477 (2nd Dept. 1983). Whether exclusive occupancy should be granted, and if so, for how long, are questions committed to the sound discretion of the court, to be exercised in light of the particular facts and circumstances of each individual case.
 

Once a judgment of divorce is entered, a tenancy by the entirety is terminated and a partition action can be maintained. However, if the court had granted exclusive occupancy of the premises to one of the spouses, a partition action by the excluded spouse cannot be maintained. To allow such an action would enable the excluded spouse to circumvent the occupancy order. See Ripp v. Ripp, 38 A.D.2d 65, 327 N.Y.S.2d 465 (2nd Dept. 1977), affirmed on App. Div. opinion, 32 N.Y.2d 755, 344 N.Y.S.2d 950, 298 N.E.2d 114 (1973); accord, Givens v. Givens, 138 A.D.2d 348, 525 N.Y.S.2d 640 (2nd Dept. 1988).
 

This is all well and good insofar as the rights of the parties are concerned; but it remains to consider the effect that the exclusive occupancy order has on the rights of creditors of the excluded spouse. In Adams v. Holt, 141 A.D.2d 481, 529 N.Y.S.2d 110 (2nd Dept. 1988), the court held that, because a creditor of the excluded spouse has no greater rights than the spouse whose interest was acquired, the existence of an exclusive occupancy order precludes a partition action by the creditor of the excluded spouse, even where the creditor had no notice of the order. In Adams, a divorce judgment was granted which awarded the wife exclusive occupancy of premises owned as tenants by the entirety. The husband’s interest was subsequently sold to plaintiff, who purchased it at a sheriff’s sale. The court held that plaintiff acquired no rights greater than those of the husband whose interest it acquired. Accordingly, the existence of the exclusive occupancy order barred partition, even if plaintiff had no notice of the existence of the order at the time plaintiff made the purchase.
 

A similar conclusion was reached in Solomon v. Barth, 135 Misc.2d 574, 515 N.Y.S.2d 979 (Sup.Ct. Suffolk County 1987). In Solomon, the husband and wife owned the marital premises as tenants by the entirety. In a separation agreement, incorporated in a divorce judgment, the wife was given exclusive occupancy for a defined period of time. After the divorce, the husband filed for bankruptcy and, as part of the bankruptcy proceedings, his interest in the house was conveyed to plaintiff. Plaintiff then sought to compel partition of the realty, though the period of exclusive occupancy in the wife had not expired. The court held that, even though plaintiff had no knowledge of the exclusive occupancy arrangement at the time he obtained his interest in the property, he was still bound by it. The court reasoned that plaintiff, as a transferee of the husband’s interest, stands in the husband’s shoes. Since the husband could not compel partition, because of the existence of the exclusive occupancy provision, neither can his transferee.
 

A useful discussion of this issue can also be found in the majority memorandum and dissenting opinion in Gasko v. Del Ventura, 96 A.D.2d 896, 466 N.Y.S.2d 64 (2nd Dept. 1983). There, a creditor of the former husband sought to compel partition of realty which had been held by him and his former wife as tenants by the entirety, but which had been converted into a tenancy in common by the divorce. The former wife, in resisting partition, contended that there was an exclusive occupancy provision in the divorce judgment. However, as the dissenting opinion stated, no evidence of such a provision was provided and the creditor had no right to inspect the matrimonial file himself. (See DRL § 235).
 

The majority of the Appellate Division, apparently acting on the assumption that no occupancy order existed, ordered a trial. It reasoned that a partition action between a former husband and wife is subject to equitable considerations. The husband’s creditor, standing in the shoes of the husband, was subject to those same equitable considerations. Hence, a trial was needed to explore those equity issues. The dissenter, while arguing that there were no triable issues of fact, pointed out that had there actually been an exclusive occupancy award, the creditor could not compel partition. The judgment creditor, standing in the shoes of the husband, was not in possession of the property (as the husband through whom he claimed was not in possession) and, hence, the judgment creditor would lack standing to seek partition. See Section 901 (subd. 1) of the Real Property Actions and Proceedings Law.
 

DRL § 234 permits the courts to award one of the parties temporary exclusive occupancy of the marital residence, pending the outcome of the litigation. Here, the courts have held, even prior to the enactment of equitable distribution, that the court may even award, in appropriate circumstances, exclusive possession to one spouse of a marital residence titled solely in the other spouse. See Katz v. Katz, 63 A.D.2d 581, 404 N.Y.S.2d 623 (1st Dept. 1978). Under equitable distribution, where title is no longer controlling, the courts certainly have authority to grant exclusive occupancy of a residence, which constitutes marital property, to a non-titled spouse. Further, the authority conveyed by DRL § 234 is broad enough to permit the court to award exclusive possession to one spouse of a marital residence which is the separate property of the other. Though the court could not grant one spouse an interest in the separate property of the other (except, in certain instances, for an interest in the appreciated value of the property), there may be circumstances where it is entirely appropriate to permit the non-owner spouse exclusive occupancy during the time it takes to obtain a final resolution of the parties’ economic affairs and living conditions. However, while the power exists, it is not to be lightly exercised. The courts have traditionally shown a pronounced reluctance to compel an owner spouse to vacate a residence in order that the non-owner may have it exclusively. See Forbush v. Forbush, 115 A.D.2d 335, 496 N.Y.S.2d 311 (4th Dept. 1985), appeal dismissed 67 N.Y.2d 756, 490 N.E.2d 1233; Weltz v. Weltz, 35 A.D.2d 208, 315 N.Y.S.2d 150 (1st Dept. 1970). In Krause v. Krause, 112 A.D.2d 862, 493 N.Y.S.2d 142 (1st Dept. 1985), the court refused to permit the husband access, in alternate months, to a vacation home, titled solely in the wife. The wife claimed that the home had been acquired by her through the use of inherited funds and the husband, ruled the court, had failed to show that he would sustain any irreparable injury, given that his resources were ample enough to provide him with access to other vacation homes. Further, the court held that the husband was required to demonstrate that there was a reasonable probability of success on his claim that the property was marital and that the balance of equities tipped in his favor. This, concluded the court, he had not done. In Krause, the court adopted into DRL § 234 the standards applicable to the issuance of injunctions. This approach is overly restrictive and incorporates rigid standards into DRL § 234 which would tend to stifle the court’s ability to use its flexible and broad authority. The same result, however, could have been reached by concluding that, under the circumstances, the wife, as apparent full owner of the property, was entitled, on the facts and circumstances, to unimpeded use of the property.
 

The courts generally have been reluctant to deprive one spouse of equal access to a marital residence prior to trial. This reluctance stems from the unfairness that could result from, in effect, forcibly evicting a spouse from his or her home on the basis of allegations in untested affidavits and the recognition that holding pretrial hearings on the question would congest the courts and consume time, effort, and resources best directed at achieving an expeditious resolution of the entire matter. In addition to the power to decline an exclusive occupancy request, the court has the authority to compel a spouse, who has inappropriately excluded the other spouse from the premises, to restore the equal right of access. See Purdy v. Purdy, 117 A.D.2d 659, 498 N.Y.S.2d 397 (2nd Dept. 1986).
 

An award of temporary exclusive occupancy is sought by motion in the matrimonial action. Given the policy reasons for not lightly excluding a spouse from the marital premises during the pendency of litigation, it is well settled that temporary exclusive occupancy may only be granted where it is shown that it is necessary to exclude one spouse in order to protect the safety of persons or property. E.g., Purdy v. Purdy, supra; Rauch v. Rauch, 83 A.D.2d 847, 441 N.Y.S.2d 749 (2nd Dept. 1981). This rule is premised on the recognition that the rights of the parties to access to the premises are equal, including a right to be free from dangerous acts and from molestation or harassment committed by the other. Thus, the right to remain on the premises is dependent upon abstention from conduct which jeopardizes the safety of the other spouse or children or which materially damages property. See Kilmer v. Kilmer, 109 A.D.2d 1004, 486 N.Y.S.2d 483 (3rd Dept. 1985).
 

On a motion for temporary exclusive occupancy, the movant must present specific, detailed, factual allegations as to incidents of violence or abuse. If there is a record of police intervention, or Family Court orders or other independent indicia of severe family strife, the court has the discretion to grant a temporary occupancy order without a hearing. See Lolli-Ghetti v. Lolli-Ghetti, 111 A.D.2d 4, 488 N.Y.S.2d 663 (1st Dept. 1985); Minnus v. Minnus, 63 A.D.2d 966, 405 N.Y.S.2d 504 (2nd Dept. 1978). However, if the affidavits of the parties conflict and there is no independent confirmation of past violent conduct, an exclusive occupancy award cannot be made without a hearing to determine the facts. E.g., Siegal v. Siegal, 74 A.D.2d 867, 426 N.Y.S.2d 40 (2nd Dept. 1980).
 

The fact that violence or abusive conduct occurred does not, standing alone, mandate that the court grant a motion for temporary exclusive occupancy. The court must consider, among other things, the financial circumstances of the parties, whether one spouse or the other has available alternative residences, whether one spouse or the other has a particular need to reside in the marital residence for employment, business, geographic or other reasons, and whether there are children and, if so, what custody or visitation arrangements are required. E.g., Rauch v. Rauch, supra; Binet v. Binet, 53 A.D.2d 836, 385 N.Y.S.2d 564 (1st Dept. 1976).
 

It is useful to contrast an exclusive occupancy order with an order of protection. Various provisions of the Family Court Act authorize the court to issue an order of protection where a spouse or child has been the victim of domestic violence. See, e.g., Family Court Act, §§ 446, 551, 842. DRL § 252 authorizes the Supreme Court, during the pendency of an action for divorce, separation, annulment, or for a declaration of nullity of a void marriage, to entertain an application for an order of protection. See also DRL § 240 (subd. 3).
 

The Family Court generally has no jurisdiction to grant an order of exclusive occupancy. It may do so only if an application for such relief is referred to it by the Supreme Court. However, an order of protection, which the Family Court has the authority to issue, may contain a provision directing a person to stay away from the home of the other party or children. It has even been held that, in an order of protection, the Family Court can make provision for the temporary possession of property. See Matter of Karten, N.Y.L.J., July 26, 1984, p. 15, col. 4 (Sup.Ct. Rockland County). Be that as it may, the order of protection may, in directing one spouse or party to stay away from the home, be little different, in terms of setting the parties’ living arrangements, from an exclusive occupancy order. See Jetter v. Jetter, 66 Misc.2d 879, 323 N.Y.S.2d 305 (Sup.Ct. Nassau County 1971). However, the two are not quite the same. An order of protection is made for the purpose of protecting the safety of persons and property, not for the purpose of determining property rights. See Capelli v. Capelli, 42 A.D.2d 905, 347 N.Y.S.2d 601 (2nd Dept. 1973). The order of protection is directly enforceable by police authorities. See Family Court Act, § 168. An exclusive occupancy order does not have the same effect. However, the existence of an order of protection will not preclude partition of marital realty, while the existence of an outstanding exclusive occupancy order does.
 

In Hearst v. Hearst, 15 Misc.3d 828, 833 N.Y.S.2d 875 (Sup.Ct. N.Y. County 2007), the court held that it had the authority, notwithstanding the denial of a divorce, to grant one spouse exclusive possession of a marital residence. On the other hand, the court also held that it did not have the authority to “divide up” marital property, consisting of a boat, art, antiques and wine. However, Section 234 may be read as permitting, even if matrimonial status relief is denied or if only a separation is granted, the court to award possession of property as well to determine title in accordance with common law principles. As discussed at pages 107 and 108 of the main volume, if the court did proceed to determine title questions based on common law rules, the issues would have to be re-visited in the event that a divorce is granted in a subsequent litigation. The court, therefore, would be on more solid ground to deal with marital property disputes on the basis of determining which spouse may possess the items in question, rather than determining which spouse is holds title to them. In the Hearst case, the court also grounded its denial of possession of the boat, antiques and wine on the ground that justice did not require such a division. Though there may be circumstances in which the court should properly just leave the parties as it finds them, in other situations, it may be appropriate for the court to decide possession questions rather than relegate the parties to perpetual bickering over control or use of the property in question. Whether the court should decide possession questions may be viewed as a question of whether the court, as a matter of discretion, should exercise its authority, rather than a question of whether the court has the authority at all.
 
C234:4: Recordation of Judgments

The last sentence of DRL § 234 provides that, where title to real property is affected by a matrimonial judgment, order or decree, a copy of the dispositive court paper, as duly certified by the clerk of the rendering court, is to be recorded in the appropriate recording office in the county where the property is located. By incorporating through cross-reference to Real Property Law § 297-b, it is provided that the direction as to realty made by the court may be duly recorded in the land records so that the world is placed on notice of the determinations made by the court. The failure to file a judgment which granted a spouse exclusive occupancy of realty means that third parties are not placed on notice of the judgment’s provisions. If such a judgment is recorded, then the occupying spouse’s right to possession is protected by providing constructive notice in the chain of title to third parties. Tompkins County Trust Co. v. Talandis, 261 A.D.2d 808, 690 N.Y.S.2d 330 (3rd Dept. 1999).
 

However, the judgment, order or decree is not self-executing. If the court directs a transfer of title from husband to wife, the wife should not rely entirely upon the judgment to prove her title, she should insist on a deed. As a practical matter, a title insurance company, when the transferee spouse goes to sell the property, may insist upon a deed from the transferor spouse before it will insure title. Moreover, a spouse may not wish to have the judgment recorded lest its other provisions become matters of public record too.
 

The most prudent course is for the court to provide in the judgment that the transferor spouse is directed to execute and deliver a deed, in a specified, proper, and recordable form, to the transferee. Disobedience of such a directive would be punishable by contempt. However, even more effective may be the provisions of CPLR 5107 which authorize the court to direct the sheriff to make the deed on behalf of the disobedient party.
 

The importance of utilizing the authority of DRL § 234 to record a matrimonial judgment that affects title to real property is illustrated by Robins v. Robins, 139 A.D.2d 718, 527 N.Y.S.2d 470 (2nd Dept. 1988). The Robins case is discussed in more detail in Practice Commentary C234:1, supra. For present purposes, it is noted that Robins involved the question whether a purchaser from a spouse is bound by limitations on that spouse’s interest in realty imposed by a divorce judgment. In that case, while the real property was a tenancy by the entirety, the divorce judgment limited the wife’s rights to one-third of the net proceeds of the sale of the marital residence. While the husband was trying to compel the wife to sign the necessary conveyance, the wife obtained a mortgage loan.
 

In Robins, the court held that the wife’s mortgagee was bound by the limitation of the wife’s interest since the mortgagee’s attorney had actual knowledge of the limitations contained in the divorce judgment. However, the court suggested that knowledge of the judgment by the mortgagee was essential if the mortgagee is to be bound thereby. Robins suggests that constructive knowledge, such as by having the judgment recorded, would also suffice to bind the mortgagee. DRL § 234 specifically authorizes the recordation of matrimonial judgments affecting title to real property. The mere entry of judgment would not be sufficient to put a third party, such as a subsequent mortgagee, on notice of the terms of the judgment, particularly since matrimonial judgments are generally not open to public inspection. See DRL § 235 and accompanying Practice Commentaries. The lesson of Robins is plain: when a matrimonial judgment affects title to realty, as many do, be sure to have the judgment recorded. This little work now may avoid an unpleasant surprise later.
 

Another case that points up the importance of properly recording matrimonial judgments is Tompkins County Trust Co. v. Talandis, 261 A.D.2d 808, 690 N.Y.S.2d 330 (3rd Dept. 1999). There, the parties provided in their separation agreement that the wife would have exclusive occupancy of the marital premises and, upon the sale of those premises, her right of possession would be transferred to a substitute residence. The agreement was incorporated into the judgment of divorce. The husband proceeded to acquire title to a new residence, taking out a mortgage to do so. The wife agreed to allow the husband to have title to the marital residence in exchange for monthly payments under a promissory note. The husband later refinanced the new residence, now occupied by the wife. When the husband defaulted, and the bank foreclosed, the question was presented whether the wife’s possessory rights, as set forth in the separation agreement and divorce judgment, were senior to the bank’s mortgage. The Appellate Division, Third Department, concluded that the possessory rights were not senior and was subordinate to the bank’s mortgage.
 

The court reasoned that, because the matrimonial judgment was not filed in the same manner as a deed, the bank was not on constructive notice of the wife’s rights. Thus, the question became whether the bank had actual notice of the wife’s possessory interests. While the bank may have had a duty to ascertain the interest of a person in possession, knowledge of possession does not equate to knowledge of a legal interest unless the possession is inconsistent with the title of the apparent owner. Given the facts of the case, the court held that the wife’s occupancy of the premises did not give rise to a reasonable inference that she intended to assert an adverse claim inconsistent with the husband’s ownership. Accordingly, the bank was not on notice of the wife’s possessory rights and those rights were subordinate to the bank’s mortgage.
 

It should be noted that, in Cary v. Fisher, 149 A.D.2d 890, 541 N.Y.S.2d 138 (3rd Dept. 1989), the court stated that the failure of the wife’s attorney to file a judgment of divorce did not subject the wife’s interest in the marital home to liens of the husband’s creditors. In Cary, which was a legal malpractice action, the sequence of events was as follows: a judgment of divorce was granted in December, 1980; the husband deeded his interest in the marital home to the wife in July, 1981; and the divorce judgment was recorded in September, 1982. The wife sought a recovery against her attorney, alleging that the delay in filing the divorce judgment allowed judgments obtained against the husband by creditors after July, 1981 to become liens against the property.
 

The Appellate Division, Third Department, held that the wife had no cause of action against the attorney because the judgment of divorce converted the residence to a tenancy in common, as of the time it was granted, not as of the time it was filed. Thus, held the court, the judgments obtained against the husband attached only to the husband’s share, and the wife’s interest was not affected.
 
C234:5: Interim Property Restraints

Litigation is a time-consuming process. During the pendency of a matrimonial action, where equitable distribution is at stake, there may be a risk that one spouse will secrete, transfer without consideration, or dissipate assets as so to preclude an effective distribution of that property following trial. It would be possible to make a distributive award to the innocent spouse as a component of an enforceable matrimonial judgment. See Harrell v. Harrell, 120 A.D.2d 565, 502 N.Y.S.2d 57 (2nd Dept. 1986). However, if the assets have been too well hidden or spent without return of fair value, it may prove expensive, time-consuming, and perhaps futile to enforce the judgment. The preferable course of action is to try to stop the hiding, improper transfer, or dissipation of assets before it can cause damage or prejudice. In other words, the financial circumstances of the parties existing at the time the action is brought should, to the extent practicable, be maintained status quo during the pendency of the action until the court has had a fair opportunity, after trial, to consider the evidence and decide the action. See Drazal v. Drazal, 122 A.D.2d 829, 505 N.Y.S.2d 703 (2nd Dept. 1986).
 

In recognition of this concern, the Legislature, in 2009, amended DRL § 236, Part B, to provide for “automatic” restraining “orders” to go into effect, binding the plaintiff upon filing of the action and binding the defendant upon service of process. The legislation applies to cases commenced on or after September 1, 2009. Because the legislation takes the form of an amendment to Section 236, Part B, discussion of the legislation is set forth in Practice Commentary to Section 236. However, pre-existing caselaw principles developed under Section 234 apply to actions commenced prior to September 1, 2009 and, further, the existing case law may be relevant to applications, permitted by the statute, to modify, limit or vacate the “automatic orders” created by statute. Accordingly, the discussion now turns to the DRL § 234 principles, recognizing that as caselaw develops under Section 236, these principles may become less relevant.
 

The foundation case under DRL § 234 is Leibowits v. Leibowits, 93 A.D.2d 535, 462 N.Y.S.2d 469 (2nd Dept. 1983). There, the Appellate Division found that DRL § 234 authorizes the courts to impose restraints, during the pendency of the litigation, upon the ability of a party to dispose of assets.
 

In the Leibowits case, the husband applied in a Supreme Court divorce action for an order compelling the wife to turn over certain property. The wife claimed that part of that property was marital property but conceded that part was the husband’s separate property. The Supreme Court directed the wife to relinquish possession of the separate property, declined to order her to turn over the items she said were marital, and ordered both parties not to dispose of marital property during the pendency of the action. On appeal, the Appellate Division sustained the order restraining the wife from disposing of property but set aside the restraint imposed against the husband.
 

The Appellate Division noted that DRL § 234 authorizes the matrimonial court to make directions concerning the possession of property as between the spouses. Thus, under DRL § 234, the courts have the power to compel one spouse to turn over property to the other. The Appellate Division reasoned that an order restraining a spouse from disposing of property is a less drastic alternative to a forced property transfer and, since the courts have the power to grant the greater relief, the courts have the power to grant the lesser relief.
 

In the Leibowits case, the court quite aptly commented that the use of interim property restraints is “vital to meaningful enforcement of the equitable distribution statute”. The court commented that, but for DRL § 234 (and prior to the 2009 amendment to DRL § 236), a spouse who sought to prevent a property transfer would be compelled to seek injunctive relief under CPLR Article 63. However, in that context, the movant spouse would have to show “probability of success on the merits”, irreparable injury, and a favorable balancing of the equities--the traditional standards for measuring the appropriateness of injunctive relief. In addition, the movant spouse would have to supply an undertaking. See CPLR 6312 (subd. b). The Appellate Division ruled that compelling a matrimonial litigant to resort to injunctive relief under CPLR Article 63 would having a chilling effect on the efforts of less affluent spouses to prevent their more affluent partners from frustrating the ultimate property distribution by disposing of assets.
 

In Leibowits, the Appellate Division upheld the restraint issued against the wife, describing the grant of such relief as a proper exercise of discretion, especially when viewed against the more drastic, turn-over relief sought by the husband. The Leibowits court struck out the restraint issued against the husband on the ground that the wife had not applied for such relief. Due process, ruled the court, requires that a spouse who seeks to restrain property transfers give written notice of such request. While DRL § 234 does not define the procedure for bringing possession questions to the court’s attention, it is traditional practice that pendente lite relief is sought by formal motion. The Leibowits decision treats an application for an interim property restraint as a sub-species of a possession application and, therefore, the requirement of advance written notice is imposed.
 

Under Section 234, a restraining order may not be granted by the court sua sponte. Holmes v. Holmes, 151 A.D.2d 911, 542 N.Y.S.2d 884 (3rd Dept. 1989). In Holmes, plaintiff husband moved the court for an order prohibiting defendant wife from disposing of marital assets. His motion was brought on by an order to show cause, granted by the trial court, and containing a temporary restraint, pending the return date. On the return date, the court continued the order against defendant but also ordered that the injunction be expanded as to include an injunction against plaintiff. The Appellate Division held that the expansion of the order against plaintiff was improper since it was done by the trial court sua sponte, without any request from defendant. The Appellate Division noted that due process requires that party enjoined receive notice that the court is considering the granting of such relief.
 

In the early days of equitable distribution, it was held that, as a matter of practice, the court should routinely restrain any abnormal disposition of the parties’ assets and allow, unless prior court permission is obtained, only transfers in the regular course of business or personal affairs. See Froelich-Switzer v. Switzer, 107 Misc.2d 814, 436 N.Y.S.2d 123 (Sup.Ct. N.Y. County 1981). This approach was not been generally followed by the courts under Section 234, though the 2009 amendment to Section 236 effectively reinstates it.
 

Under Section 234 case principles, as a general proposition, an interim property restraint is not available for the mere casual asking. The courts required that an application for an interim restraint on property transfers be supported by a showing that the spouse to be restrained is attempting to, or threatening to, dispose of marital assets so as to prejudice the movant’s claim for equitable distribution. See, e.g., Steinberg v. Steinberg, 87 A.D.2d 782, 450 N.Y.S.2d 369 (1st Dept. 1982); Franzese v. Franzese, 108 Misc.2d 154, 436 N.Y.S.2d 979 (Sup.Ct. Westchester County 1981); Gramazio v. Gramazio, 108 Misc.2d 579, 438 N.Y.S.2d 71 (Sup.Ct. Rockland County 1981). That this is the trend of authority was openly acknowledged in Guttman v. Guttman, 129 A.D.2d 537, 514 N.Y.S.2d 382 (1st Dept. 1987), where the court reversed an interim restraint because the movant had not made the necessary showing. An interim restraint should not be imposed absent a demonstration that the party to be restrained has done, or is threatening to do, an act which would prejudice the movant’s equitable distribution claim. Cohen v. Cohen, 142 A.D.2d 543, 530 N.Y.S.2d 213 (2nd Dept. 1988). In that case, the husband sought to impose a restraint upon nearly one million dollars in tax-free municipal bonds held by the wife. The Appellate Division held that the denial of the husband’s request was not an abuse of discretion. The court noted that, except for an award of pendente lite child support, the income generated by the bonds was the wife’s sole source of income and, as such, it can be reasonably anticipated that she would not deplete the asset. The court also upheld the denial of the husband’s request to compel the wife to use the bonds to satisfy certain tax obligations. The denial of this branch of the husband’s application is consistent with the general policy that assets not be distributed, or their use in a particular fashion directed, on the basis of conflicting, pre-trial affidavits submitted on piece-meal applications. The more certain course is to allow the trial court to develop a comprehensive package, dealing with all assets and liabilities, after the parties have made a complete presentation at trial. Under the 2009 amendment to Section 236, a mutual restraining “order” would go into effect automatically, subject to modification by the court.
 

Under Section 234, as noted above, interim property restraints was not available simply for the asking: there must be a showing of proper cause. To show proper cause, it had to be demonstrated that the party to be restrained has done, or is threatening to do, an act which would prejudice the movant’s equitable distribution claim. Stanton v. Stanton, 211 A.D.2d 781, 621 N.Y.S.2d 676 (2nd Dept. 1995). The threshold was not set at a particularly high level and could be met in a number of different ways.
 

An example of the type of showing needed to obtain an interim restraining order appears in Maillard v. Maillard, 211 A.D.2d 963, 621 N.Y.S.2d 715 (3rd Dept. 1995). There, a restraining order was granted upon a demonstration that the wife had liquidated over a quarter of a million dollars of marital assets and had transferred marital property to her mother. But Maillard also shows that a restraining order should not ordinarily be totally ironclad since a party still needs flexibility to meet reasonable needs and expenses. Thus, in Maillard, the wife was permitted to use her paycheck to pay expenses. This proviso seems fair because the wife still needed money to meet her every day expenses and, in any event, paychecks earned after the commencement of the action would not be marital property anyway. See Hartog v. Hartog, 85 N.Y.2d 36, 623 N.Y.S.2d 537, 647 N.E.2d 749 (1995).
 

One way the threshold for obtaining an interim restraint could be met is by an admission by the adverse spouse that he or she disposed of property or spent money in a manner that, to a neutral party, may be regarded as improper, or at least, questionable. An example is O’Sullivan v. O’Sullivan, 154 A.D.2d 850, 546 N.Y.S.2d 709 (3rd Dept. 1989). There the court sensibly concluded that the husband’s claim that he lost $48,000 gambling in Atlantic City and Las Vegas during the pendency of the action amply justified an order restraining any further dissipation of assets.
 

Another way of meeting the threshold was by demonstrating that the adverse spouse has threatened to make improper transfers of assets. Where this method was used, the court may be concerned that the movant is giving undue importance to a vague or generalized threat or that the movant is simply conjuring up a threat in order to justify the request. Accordingly, the movant should supply, where possible, documents or other information which would confirm the seriousness of the threat, that the adverse party has a motivation to carry out the threat, and that the adverse party has the capacity to do so. Thus, in Taft v. Taft, 156 A.D.2d 444, 548 N.Y.S.2d 726 (2nd Dept. 1989), the court affirmed an order which barred defendant from disposing of and removing from the jurisdiction any assets. In Taft, plaintiff alleged that defendant repeatedly threatened to transfer his assets to his children by his present girlfriend. Plaintiff’s allegations were corroborated, at least in part, by further allegations that the girlfriend was an employee of the defendant’s company which would mean, as the court put it, that he “has the capacity to transfer his assets successfully.” 548 N.Y.S.2d at 727.
 

This is not to say that corroboration was always be required as a precondition for the issuance of an interim restraining order. Rather, the presence, or absence, of verification of the movant’s allegations is a factor to be weighed by the court in deciding whether to exercise its discretion in favor of, or against, the granting of an interim restraining order.
 

Credible evidence which indicates that a party is about to move out of the country may lead the court to grant an interim property restraint. There is a clear risk that a person who is leaving the country, after being confronted with a matrimonial action, may be taking substantial property along on the trip. And once such property is out of the country, it may be beyond recovery due to the expense and uncertainty of enforcement proceedings in foreign countries. Precisely because the risk of prejudice to the spouse who remains here is so great, judicial intervention is warranted where there are strong indications, which have not yet ripened into certainty, about a party’s intentions to relocate out of the country or remove major assets out of the country, to the prejudice of other spouse.
 

In Kroteya v. Kroteya, 170 A.D.2d 371, 566 N.Y.S.2d 265 (1st Dept. 1991), the Appellate Division held that, in light of the husband’s intentions to travel to Ghana, the trial court should not have allowed the husband to take out half of the amount on deposit in certain bank accounts. There, the court had originally enjoined disposition of the entire amount in those accounts and the husband sought leave to take out half, in order to purchase airplane tickets for his trip to Ghana and to have some money to distribute to his African relatives. The wife claimed that the husband really intended to abscond with marital funds and that he had already secretly used marital funds to purchase property outside the State. On the facts presented, the Appellate Division found no basis for disrupting the status quo. While the husband in Kroteya asserted that the funds in question were his separate property, he had not supported that allegation by evidence.
 

Each case must be examined on its own facts. Where a party, prior to the matrimonial difficulties, regularly travelled out of the country, the scheduling of such trips for legitimate purposes (business, visits with relatives and the like) need not always set off alarm bells. The duration of the trip and the places where the travel takes place are relevant also. Central is whether there is good cause to conclude that the prospective travel is being undertaken in order to defeat or prejudice the rights of the other spouse.
 

Trips within the United States do not necessarily implicate the same concerns. Unlike foreign countries, other states must give full faith and credit to a bilateral New York divorce judgment determining the parties’ rights in property, including property located outside New York. But the transfer of property out of state by one spouse may prejudice the other spouse since out of state enforcement proceedings may be expensive and can be defeated entirely if the property is effectively hidden. Thus, a relocation of property, actual or threatened, to another state may be a proper basis for the issuance of a restraining order if prejudice can be shown. This is the point of Adinolfi v. Adinolfi, 168 A.D.2d 401, 562 N.Y.S.2d 528 (2nd Dept. 1990), where the court affirmed an order directing the sequestration of plaintiff’s real estate and the appointment of a temporary receiver. The husband, after the institution of the action, established residence in Florida and failed to comply with court orders regarding discovery, payment of support and fees.
 

If the actions taken by one spouse have not prejudiced or jeopardized the rights the other spouse, an interim restraining order would not be issued under Section 234. In Barasch v. Barasch, 166 A.D.2d 399, 560 N.Y.S.2d 658 (2nd Dept. 1990), while the husband had used some of the parties’ joint funds, his conduct had not diminished their value. Since the husband had not committed or threatened to commit any act which would prejudice her claim to equitable distribution, an interim property restraint should not have been granted. In Barasch, the Appellate Division also reversed an interim property restraint granted against the wife, holding that the wife had not been given notice that such a remedy was being considered.
 

An example of the application of the judicial standard for the imposition of an interim restraint appears in Drazal v. Drazal, 122 A.D.2d 829, 505 N.Y.S.2d 703 (2nd Dept. 1986). There, the wife simultaneously brought two actions, one for a divorce and one to overturn the parties’ prior separation agreement upon the ground of fraud. The wife sought to enjoin the husband from disposing of, or transferring, certain accounts he maintained, claiming that the husband had not disclosed these assets during the negotiations concerning the separation agreement. She pointed out that her husband was resident in Saudi Arabia and had no assets in New York State. She alleged that he had threatened to secrete or dispose of these very assets. The husband countered with the argument that since he had complied with the separation agreement, the wife had no claim to the assets sought to be enjoined. The lower court granted the wife the relief she sought and the Appellate Division, by a 3-2 vote, affirmed. The majority reasoned that the husband’s Arabian residence, his lack of assets in the State, his alleged threats to dispose of assets, and the wife’s allegations of fraud and misrepresentation as to the separation agreement, combined to make the imposition of a property restraint, pending a determination on the merits, a proper exercise of discretion. The dissenters would have reversed the injunction, arguing that the wife’s attack on the agreement was not particularly meritorious and her allegations were too conclusory.
 

If the property whose transfer was sought to be prevented was separate property, a restraint would generally be seen as inappropriate unless it could be shown that the movant has some right, perhaps of possession, to the property. See Hertzler v. Hertzler, 109 Misc.2d 16, 439 N.Y.S.2d 590 (Sup.Ct. Suffolk County 1981). Indeed, in Leibowits v. Leibowits, 93 A.D.2d 535, 462 N.Y.S.2d 469 (2nd Dept. 1983), supra, the lower court granted, and the Appellate Division sustained, an order directing the wife to turn over to the husband property that was, admittedly, the husband’s separate property. Thus, Leibowits takes the general reluctance to restrain the disposition of separate property one step further by indicating that if separate property is in the hands of the non-owner spouse, a turnover order may well be appropriate. This, too, has been significantly modified by the 2009 legislation.
 

The courts had been appropriately reluctant to impose a restraint upon a party’s right to dispose of separate property. This reluctance was founded on the view that the principal amount of separate property is largely immune from equitable distribution, with the non-titled spouse’s claim being limited to the appreciation, if any, in the value of the separate property. The cautious approach to interim restraints on separate property was reflected in Nebot v. Nebot, 139 A.D.2d 635, 527 N.Y.S.2d 430 (2nd Dept. 1988). There, the wife sought to restrain the husband from disposing of the marital residence, which was the husband’s separate property. The court denied her request and allowed the husband to make the sale, subject to the requirement that he place one-half of the sale proceeds in escrow, pending trial. The establishment of the escrow, held the court, was more than adequate protection of the wife’s interest in a possible award based on appreciation of the value of the residence.
 

It is suggested that if continued retention of the marital residence, pending trial, was necessary in order to prevent disruption in the lives of minor children, the court might consider granting temporary exclusive occupancy. If a temporary exclusive occupancy award to the non-titled spouse was appropriately made, that would afford the non-titled spouse a sounder basis for seeking an interim restraint on the disposition of the residence. The difficulty, of course, is that the courts are reluctant to grant exclusive occupancy of separate property to the non-titled spouse. However, this reluctance might be overcome by a showing that a pre-trial sale of the residence would be harmful to the interest of young children.
 

Illustrative, here, though not entirely on point, is Krause v. Krause, 112 A.D.2d 862, 493 N.Y.S.2d 142 (1st Dept. 1985), where the husband sought the right, pending the trial, to utilize a vacation home titled solely in the wife. Thus, the case dealt with use of property rather than a restraint on its disposition. The wife claimed that the home had been acquired by her through the use of inherited funds and was, thus, her separate property. The Appellate Division ruled that the husband’s application should have been denied. But surprisingly, the court, citing Leibowits, ruled that the husband had to meet the traditional standards applicable to injunction requests: irreparable injury, probability of success, and favorable balancing of the equities. The Leibowits court had refused to import this three-pronged test into interim property restraints, relying upon DRL § 234, not CPLR Article 63.
 

A violation of a court-imposed interim property restraint is punishable by contempt. In order to make sure that restraint orders will be taken seriously, a contempt adjudication can be made even where there is no proof that actual damages were sustained by reason of the violation. In such instances, the court will impose a fine and assess counsel fees. Zoda v. Zoda, 121 A.D.2d 380, 503 N.Y.S.2d 90 (2nd Dept. 1986). The difficulty will be in proving that a violation of the order was wilful. Further, most restraining orders allow the restrained party to dispose of, or transfer, assets “in the ordinary course of business or personal affairs”. See Drazal v. Drazal, 122 A.D.2d 829, 505 N.Y.S.2d 703 (2nd Dept. 1986). So to does the provision for an automatic “order” under the 2009 amendment to Section 236. The inclusion of such permission is necessary because life does go on, the party restrained does need legitimate access to funds from which to pay expenses, and, if the court had to rule on a motion each time permission to withdraw is sought, it would, in effect, be made a receiver and would be burdened with having to make seriatim rulings. See Franzese v. Franzese, 108 Misc.2d 154, 436 N.Y.S.2d 979 (Sup.Ct. Westchester County 1981). However, to establish a violation of the order which permits transfers in the regular course of business or personal affairs, it will be necessary to establish that the particular transfer was irregular and the transferor knew it to be so.
 

In Catalano v. Catalano, 158 A.D.2d 570, 551 N.Y.S.2d 539 (2nd Dept. 1989), the court held that a transfer of property in violation of a restraining order may be declared null and void where the transferee had knowledge of the order and the transfer was made without consideration. In Catalano, the husband purported to transfer his interest in the former marital residence to a corporation wholly owned by another member of his family. The Second Department held that the transfer could be nullified since the transferee was not a bona fide purchaser for value. The transferee was admittedly present at the divorce proceedings and paid no consideration for the transfer.
 

Catalano represents a specific application of the common law rule that a person with actual knowledge of pending litigation cannot be treated as a bona fide purchaser and any interest that the purchaser acquires is subject to the final disposition of the litigation. The common law rule was applied in DaSilva v. Musso, 150 A.D.2d 73, 545 N.Y.S.2d 348 (2nd Dept. 1989), a case cited in Catalano. In DaSilva, owners of realty purported to sell the property to a corporation, which paid consideration, even though an appeal was pending by holders of a prior contract who were seeking specific performances. The holders of the prior contract won their appeal and, having won that appeal, were later found entitled to have the conveyance to the corporation set aside.
 

DaSilva thus suggests that payment of consideration notwithstanding, a transferee in violation of a restraining order may set aside where the transferee took title with knowledge of the restraining order. In order to take advantage of this rule, when the movant for a restraining order obtains the order, the movant should try to put all potential transferees on notice of the provisions of the order. Since constructive notice will not do, the movant must bring the terms of the order to the attention of any would be transferee.
 

Moreover, if there is a transfer, in order to determine the rights of the parties in the transferred party, all claimants must be brought before the court. This means that, where the transfer has occurred during the pendency of the action and the transferee is not already a party to the action, the party trying to reclaim the property should seek leave to add the transferee as a party and serve a supplemental summons. CPLR 305(a). Only in this fashion can all the claims be resolved in a single litigation. The party trying to reclaim the property could bring a plenary action against the transferee and the transferor but the rights of the spouses in equitable distribution would not have been determined.
 

Before moving away from Catalano, another point of significance is to be made. In Catalano, after the restraining order was made, but before the transfer, the court granted a divorce judgment, severing the equitable distribution issues for a later trial. The husband argued thereafter that the restraining order, because of its pendente lite nature, should be deemed dissolved by the judgment of divorce. Not so, concluded the Second Department, reasoning cogently that the purpose of the order was to protect marital assets from dissipation prior to the determination of the equitable distribution issues. Since equitable distribution had not been determined at the time of the transfer, the restraining order was still in effect and the transfer violated it.
 

Another major enforcement decision is Campanella v. Campanella, 152 A.D.2d 190, 548 N.Y.S.2d 279 (2nd Dept. 1989). There, a bank permitted the husband to withdraw monies from his accounts, despite having been served with a copy of an order to show cause which contained a temporary restraining order prohibiting such withdrawals. When the wife sought to have the bank punished for contempt, the bank argued that relief had to be denied because it had not been served with a certified copy of the order, just with an ordinary copy. CPLR 5104 provides punishment by contempt may follow service of a certified copy of the order at issue. The Appellate Division held that provision inapplicable where it can be shown that the violator had actual knowledge of the order at issue. In Campanella, not only had the wife’s attorney delivered the order to the bank, the attorney also told an officer of the bank about the restraining order and asked for the bank to immediately restrain the accounts. Since the bank had actual knowledge of the order, the fact that it was served with only a regular copy provided it with no defense.
 

In Campanella, the bank argued that no contempt should be found because its violation of the restraining order resulted from misfiling of the order, rather than any wilful disobedience. The Appellate Division held that, as respects civil contempt, punishment be imposed from the mere act of disobedience, as long as the disobedience defeated, impaired, impeded or prejudiced the right of a party. Wilful or intentional conduct is not, held the court, a precondition. Here, the bank’s disobedience of the order impaired and impeded the wife’s ability to obtain her court ordered award of maintenance and counsel fees. Hence, contempt should be found.
 

The Appellate Division remanded the case to the trial court for the imposition of a punishment for civil contempt. On remand, the court held that it could award the wife her actual damages, which were the amount withdrawn by the husband. Campanella v. Campanella, N.Y.L.J., April 30, 1990 (Sup.Ct. Kings County). However, the court held that, pursuant to Judiciary Law § 773, where actual damages are awarded, the court could not also award counsel fees. In contrast, Judiciary Law § 773 provides that, where actual damages are not established, the court may impose a fine of up to $250 and award counsel fees.
 

Note that in Campanella the wife allowed a recovery of the full amount of the withdrawals apparently because the wife had not been paid sums for maintenance and counsel fees that equalled, if not exceeded, the amount of the withdrawals. That result seems more than fair. If the funds had remained in the account, the wife would have been readily able to have those funds applied to enforce her support and counsel fee awards. Accordingly, where the funds were allowed to be transferred in violation of a court order, the damages include the loss of the ability to utilize the funds for enforcement of court imposed obligations. Where support and counsel fees are not involved, the damages for an improper withdrawal would seem to be the amount that would have been awarded in equitable distribution. Perhaps, in this context, the violator of the order might argue that there is no damage to the extent to which the withdrawer would have been held entitled to the funds anyway.
 

In Leibowits v. Leibowits, supra, the court ruled that, because DRL § 234 allows the courts to make directions concerning the possession of property, the matrimonial courts have the authority to direct one spouse to turn property over to the other spouse. Indeed, because the possession direction can be made by judgment or in orders issued before or after judgment, a turn over order can be made at any stage of the litigation. The Leibowits court ruled that, with the power to direct property turnovers, the courts have the authority to invoke a less drastic alternative remedy--a restraint on the disposition of the property. Thus, a temporary restraint upon a spouse’s disposition of property can be authorized under DRL § 234, without the necessity of seeking preliminary injunctive relief under CPLR Article 63.
 

While in Leibowits, the court recognized the power to direct a transfer of property pendente lite, another Second Department case reflects how sparingly that power is to be exercised. Rubin v. Rubin, 99 A.D.2d 774, 472 N.Y.S.2d 24 (2nd Dept. 1984). In Rubin, a substantial portion of the marital assets were invested in the publicly traded stock of a corporation which was the husband’s business. Approximately 25% of the marital stock were held in the name of the wife but, during the marriage, that stock was controlled by the husband under irrevocable proxies given him by the wife. Although the value of the stock had consistently increased during the pendency of the action, the wife applied for an order directing the husband to turn the stock certificate over to her so that she could sell the stock and put the proceeds into a less volatile investment. The husband countered by claiming that he needed the shares held by the wife in order to operate the business and that the request by the wife was a harassing tactic designed to compel a settlement. Special Term granted the motion of the wife, but only to the extent of directing a turn over of 100,000 shares--which was about 30% of the wife’s holding and less than 10% of the total shares held by the parties.
 

The Appellate Division found the court’s action arbitrary, reversed, and denied the wife’s motion outright. It concluded that, before any stock could be transferred, a hearing was required in order to determine whether the husband needed the stock, what ramifications would likely result from the transfer, and the actual probability of a dissipation of assets. However, the Appellate Division did not remand the case for such a hearing; it denied the wife’s motion entirely. As the husband’s claim that he needed control of the stock to operate the business was not contested and the wife had conceded that the stock had consistently increased in value while the action was pending, the Appellate Division concluded that the wife’s application should have been denied on the papers.
 

The prime factors in Rubin were that the husband had an apparently legitimate need to control the stock and the wife was not being prejudiced since the stock had increased in value. It is suggested, however, that if the stock had decreased in value and there was no business necessity to retain it, the court should be disposed to permitting a party to retrieve his or her separately titled property possessed by the other so as to prevent loss, or significant diminution, of an asset. A different case might also be presented if it were established, or at least alleged with sufficient factual support, that the stock had reached a maximum and that a decrease could well be in the offing. In any event, the crux of the matter is that the party who wishes to compel the transfer must put forward clear and genuine reasons why the transfer is imperative. The movant must carry that burden in order to overcome the court’s understandable preference not to distribute assets until the circumstances of the case are developed in full at trial. See Rubin v. Rubin, supra, 472 N.Y.S.2d at 25.
 

Although Rubin involved a situation where the movant spouse sought to compel a transfer of property titled in her own name, it would seem that the courts would have the authority to compel pendente lite transfers of jointly-held property as well, as between the spouses. The state of title is no longer controlling if the property comes within the statutory definition of marital property. At least in theory, the continued complete retention of marital property titled in one spouse is just as subject to equitable distribution as jointly held property. However, the courts, as a practical matter, may be even more reluctant to direct pendente lite transfers of jointly-held property between the spouses than where the property sought to be transferred is titled in the name of the movant spouse. In either case, however, as Rubin shows, the reluctance to sanction such transfers is considerable and the movant will have to demonstrate compelling reasons why the issue can not await the trial.
 

This discussion, and the Leibowits and Rubin cases involved disputes strictly as between spouses over possession or restraint of property during the pendency of matrimonial actions subject to equitable distribution. Where a restraint is sought to be made effective as against third persons, DRL § 234 has no role and remedies must be sought elsewhere, as in CPLR Article 63 on injunctions.
 

DRL § 234 allows the court to determine title questions arising “between the parties” and to make possession directions as “between the parties”. Although non-spouses can be parties to non-matrimonial causes of action asserted in matrimonial cases (see the Practice Commentaries to DRL § 211), from the context, “parties” as referred to in DRL § 234 contemplates parties to the marriage.
 

Accordingly, where a matrimonial litigant seeks to restrain an asset transfer to third parties, or to direct those third parties to place the consideration for the asset transfer in escrow, the appropriate procedure, to obtain relief against the third parties is by resort to an application for a preliminary injunction. See Kaplan v. Kaplan, 94 A.D.2d 788, 463 N.Y.S.2d 36 (2nd Dept. 1983). However, it appears that the party seeking the restraint would have to join the third parties in the action as defendants on a claim, demonstrate a likelihood of success on the merits and irreparable injury, and post an undertaking. See CPLR 6301, 6311, 6312; cf. Leibowits v. Leibowits, 93 A.D.2d 535, 462 N.Y.S.2d 469 (2nd Dept. 1983), supra. Interim relief could be sought via an application for a temporary restraining order. See CPLR 6313.
 

A middle ground of relief--mid-way between a turnover order and a restraint on disposition--is a direction to tender disputed property into court or into an appropriate escrow arrangement. An example of this type of order is Palitz v. Palitz, 111 A.D.2d 119, 489 N.Y.S.2d 497 (1st Dept. 1985). There, a corporation was being liquidated and there was a question as to whether the assets of this dissolved corporation constituted marital property. An appropriate remedy was fashioned by allowing the defendant-husband and the children access to one-half of the proceeds, some $11 million, while requiring the husband to place the other half in escrow with his attorneys. While the lower court had directed the attorneys for the husband, as escrow agents, to keep the funds in an interest-bearing account, the Appellate Division commented that such an account was not a very realistic way of managing such substantial sums of money. Accordingly, it modified the order to allow the attorneys to make other prudent investments that would produce substantially greater returns.
 

There are two particularly interesting nisi prius decisions on the troublesome issue of who is to manage marital property during the pendency of a matrimonial action: Kahn v. Kahn, 147 Misc.2d 954, 559 N.Y.S.2d 103 (Sup.Ct. N.Y. County 1990) and Sidor v. Sidor, N.Y.L.J., November 20, 1990, p. 29, col. 5 (Sup.Ct. Nassau County). In Kahn, the husband was an investment banker who supervised substantial securities accounts, including his own accounts worth some $5 million. The wife sought an order restraining the husband from divesting marital property within his control, restraining the husband from exposing the assets to risk of loss, and directing him to liquidate high-risk investments in favor of more prudent investments that would be required of a fiduciary. The court observed that it might be impractical, if not unwise, to enjoin trading in securities given the volatile changes that may occur in the securities market. Nor, held the court, was there a proper basis for holding the husband to the prudence standards required of a fiduciary since that might deprive the titled spouse of sufficient flexibility to manage and invest property. The husband had a long and successful career in managing securities and there was nothing to indicate that he had dissipated or threatened to deplete marital assets.
 

Kahn is well grounded in the case law. For a spouse to obtain a restraint against the other’s management or disposition of property, there must be a showing that the active spouse had, or has threatened, actions which would prejudice the rights of the non-titled spouse. Indeed, the mere fact that property has declined in value does not necessarily mean that the managing spouse has been guilty of improper conduct; values may decline due to market conditions over which the manager spouse has no control or even due to business judgments which, though made in good faith, turned out to be unwise. The courts should be reluctant to interfere with his or her management of a business or assets, unless there is a showing of deliberate mismanagement or intent to interfere with the rights of the other spouse.
 

The Sidor case is an example of a judicious balancing of the rights of the managing spouse against the need for protection of the non-titled spouse. There, ownership of a corporate business was in the wife’s sole name, though it had been managed by the husband. With the onset of matrimonial difficulties, the wife took money out of the corporate account and the husband formed a new corporation to carry on the business. The court denied the husband’s motion to compel the wife to sell the original corporation, but did direct her to return business documents and refrain from contacting customers and suppliers. The court also denied the wife’s request for a receiver to run the business, holding that it was not convinced that anyone else would do a better job than the husband. However, to protect the wife from any manipulations by the husband, it prohibited the husband from diverting assets or concealing cash. It also directed the husband to provide bi-monthly accountings to the wife, reflecting all receipts and expenditures in excess of $50.00.
 

The distinction between applications for provisional remedies and requests for interim property restraints in matrimonial actions continues to be a sharp one. In Posman v. Posman, 108 A.D.2d 847, 485 N.Y.S.2d 349 (2nd Dept. 1985), the wife brought an action to impose a constructive trust, for an accounting of profits, for a permanent injunction upon the transfer of business assets and to compel the repayment of loans. In that action, she moved for provisional relief under CPLR Articles 63 and 64, relief which was denied by the lower court. The Appellate Division affirmed, noting that the wife deliberately chose to seek a constructive trust upon her husband’s businesses rather than an equitable distribution of marital property. In light of that election, the court said, she was not entitled to the benefit of the more liberal rules governing interim property restraints in matrimonial actions. Under the more rigid rules applicable to the action that she did bring, she had failed to meet her burden of demonstrating, by a prima facie evidentiary showing, the necessity for the provisional relief she had requested.
 

The courts have also noted the limitations on the power to issue interim restraints. The power to act to preserve the status quo does not extend so far as to permit the interim distribution of marital assets. See Sloan v. Sloan, 127 A.D.2d 650, 512 N.Y.S.2d 1 (2nd Dept. 1987) (no authority for order requiring that wife receive 64% of proceeds from voluntary sale of residence which wife was to use toward purchase of new home). Moreover, funds which are subject to a restraint, as between the spouses, may still be reached by creditors of the parties. See Rosen v. Rosen, 126 A.D.2d 628, 511 N.Y.S.2d 64 (2nd Dept. 1987).
 

Interim restraints are made to preserve property and may not be used as a vehicle for making a distribution of assets in advance of trial and judgment. Thus, in Drucker v. Drucker, 134 A.D.2d 232, 520 N.Y.S.2d 576 (2nd Dept. 1987), the court set aside a pre-trial order which directed the husband to transfer his interest in the marital premises to the wife. Indeed, because the court may not direct the sale of realty owned by the parties as tenants by the entirety without first altering the marital status, there is no authority to direct the sale of property owned as a tenancy by the entirety prior to judgment. See Harrilal v. Harrilal, 128 A.D.2d 502, 512 N.Y.S.2d 433 (2nd Dept. 1987). Of course, the parties may agree to such a sale, but, if they do, it is by their own voluntary act.
 

Ordinarily, the court may not, on a motion for temporary relief, direct a spouse to sell assets which constitute marital property. Such a sale, prior to trial, may defeat the rights of the parties. Evans v. Evans, 81 A.D.2d 753, 438 N.Y.S.2d 152 (4th Dept. 1981). However, the power of the court is broad enough to permit the court to order a sale, pre-trial, where necessary to preserve the rights of the parties in that property. See St. Angelo v. St. Angelo, 130 Misc.2d 583, 496 N.Y.S.2d 633 (Sup.Ct. Suffolk County 1985). In the St. Angelo case, the major asset of the parties, the marital residence, was threatened with foreclosure. If foreclosure proceeded to conclusion, the property would be sold at public auction and property sold at public auction may command less of a price than if sold privately. The matrimonial court would not seem to have the power to stay the mortgagee from proceeding with foreclosure if the mortgagee is entitled to that remedy. What the court did do was grant the wife permission to have the property appraised and to sell the property at the appraised valuation or for such greater sum as she could obtain. The mortgage would be satisfied from the proceeds of the sale and the balance was ordered deposited into court, where it would be distributed after the trial. The court found that it had the power to order a sale of the property, though prior to trial and before a judgment of divorce was entered. While ordinarily the court may not order a sale of property held by spouses as tenants by the entirety until the marital relationship is severed, see Kahn v. Kahn, 43 N.Y.2d 203, 401 N.Y.S.2d 47, 371 N.E.2d 809 (1977); Kayden v. Kayden, 234 A.D.2d 345, 650 N.Y.S.2d 790 (2nd Dept. 1996); Jancu v. Jancu, 174 A.D.2d 428, 571 N.Y.S.2d 456 (1st Dept. 1991); Berk v. Berk, 170 A.D.2d 564, 566 N.Y.S.2d 340 (2nd Dept. 1991); and Practice Commentary C:234:1, supra, a principle not discussed in the St. Angelo opinion, the court’s powers under DRL § 234 should be broad enough to permit the otherwise premature sale in order to preserve as much as possible for the parties. As the St. Angelo court remarked, the power to regulate possession should include the power to prevent frustration of a possession award by improper disposition or wasteful dissipation of assets. See also Place v. Place, N.Y.L.J., July 15, 1991, p. 28, col. 5 (Sup.Ct. Nassau County) (mortgage was months in default and the wife had arranged for a buyer at a fair market price); Reid v. Reid, N.Y.L.J., July 12, 1990, p. 35, col. 2 (Sup.Ct. Nassau County) (sale ordered given a history of mortgage default, both parties disclaiming ability to maintain premises, and there was an open bona fide offer from a buyer).
 

The courts, when dealing with the issue of interim restraint, must be sensitive to the severity of the restraint imposed and whether the restraint may do more harm than good. For example, in Richter v. Richter, 131 A.D.2d 453, 515 N.Y.S.2d 876 (2nd Dept. 1987), the court modified a blanket injunction which barred the husband from transferring, assigning or selling securities. The husband, it appeared, maintained speculative brokerage accounts and, given the volatile nature of the investments, the restriction could, noted the court, cause more harm than good. The court modified the injunction so as to permit the husband to trade in the accounts, provided the cash or proceeds were retained in the accounts and are available for equitable distribution purposes.
 

On the other hand, in Schlosberg v. Schlosberg, 130 A.D.2d 735, 516 N.Y.S.2d 38 (2nd Dept. 1987), the court had no difficulty sustaining a minimal restraint which consisted of ordering the husband to maintain all existing securities accounts. While only the appreciation in the accounts appeared to be marital property, the court found that it was an appropriate exercise of discretion to require the preservation of the assets.
 

The matrimonial court has the power to appoint a temporary receiver to take control of property which is the subject of the action. See CPLR 6401 (subd. a). While the appointment of a temporary receiver is an extreme remedy, not to be lightly invoked, there are unusual circumstances where the court may be compelled to appoint a temporary receiver because there is no other effective way of preserving the property pending trial. For example, in Peters v. Peters, 127 A.D.2d 575, 511 N.Y.S.2d 374 (2nd Dept. 1987), the court upheld the appointment of a temporary receiver for the husband’s corporations where the husband had well-documented difficulties with alcohol, had behaved in an erratic and assaultive fashion, had refused to comply with court support orders, and had threatened to sell the businesses and leave the country with the infant children. In Young Choi v. Young Choi, 167 A.D.2d 217, 561 N.Y.S.2d 724 (1st Dept. 1990), appeal dismissed, 77 N.Y.2d 874, 568 N.Y.S.2d 915, 571 N.E.2d 85, the court upheld an order which appointed the wife receiver of a dry cleaning business managed by the husband. The wife had presented evidence that the husband had made threats to sell the business and there were indications that the husband was, in fact, trying to arrange such a sale. Moreover, it appeared that the husband had fired or alienated employees and had diminished the business’ good will. Under these circumstances, it was proper to restrain the husband from transferring a marital asset which he had controlled, as well as to bar him from the premises so that he could no longer disrupt the business or otherwise diminish its value.
 

In Young Choi, the wife, as receiver, was directed to sell the property and distribute the proceeds in accordance with the provisions of a settlement stipulation. A direction to sell property and distribute the proceeds may be excessive in a case in which no settlement or final court determination of equitable distribution rights has yet been made. A case which acknowledges this limitation, but makes a narrow exception to it, is McNally v. McNally, N.Y.L.J., August 26, 1991, p. 27, col. 2 (Sup.Ct. Nassau County). There, the husband wanted to sell his business and had arranged for a sale, with the buyer to give promissory notes for half of the purchase price. The wife was not opposed to a sale per se; she objected to taking back paper, rather than cash, for half of the price. The husband agreed to accept the risk in full. The court held that since the wife did not oppose a sale, and did not object to the amount of the purchase price, and the husband agreed to bear the risk of loss from default on the notes, the husband would be permitted to sell the business. The husband was appointed receiver and was instructed to deposit the sale proceeds in escrow pending final distribution in the divorce judgment.
 

Note should be made of Kramer v. Kramer, 111 Misc.2d 388, 444 N.Y.S.2d 991 (Sup.Ct. Erie County 1981), in which the court dismissed a claim by the husband which alleged that the wife’s successful motion for injunctive relief caused him damages because the value of the property frozen by the court order had decreased. The court held that the wife had used legal process available to her to protect her potential interest in the property and, therefore, her conduct was not tortious.
 
C234:6: Notices of Pendency

A violation of an order restraining a property transfer may be punishable by contempt but the innocent spouse may have little recourse against a bona fide purchaser for value who had no knowledge of the restraining order. Where realty is concerned, the notice of pendency provisions of CPLR Article 65 offer a means to place the world on notice of the pendency of an action which affects title to realty and thus renders the title of any subsequent purchaser subject to plaintiff’s rights as determined by the judgment in the action. In the matrimonial context, this may be particularly important where realty, constituting marital property, is titled in only the name of one spouse.
 

The difficulty is, however, that a notice of pendency may be filed only in an action “in which the judgment demanded would affect the title to, or the possession, use or enjoyment of, real property.” CPLR 6511. It has been held that, even though an equitable distribution may be made with respect to marital realty, a divorce action is not one in which a notice of pendency may properly be filed. Gross v. Gross, 114 A.D.2d 1002, 495 N.Y.S.2d 441 (2nd Dept. 1985). However, a notice of pendency may be filed in an action to impose a constructive trust on realty. See Elghanayan v. Elghanayan, 102 A.D.2d 803, 477 N.Y.S.2d 163 (1st Dept. 1984). Only one cause of action need qualify in order to justify filing a notice of pendency. Freudmann v. Freudmann, 36 A.D.2d 968, 321 N.Y.S.2d 513 (2nd Dept. 1971). Accordingly, if a constructive trust cause of action is joined with a matrimonial claim, the action should still qualify as one in which a notice of pendency can be properly filed.
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