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EMERGENCY  

MOTION FOR FORTHWITH ORDERS TO THE COLORADO 
SECRETARY OF STATE IN REGARD TO THE RECOUNT OF THE 

COLORADO 3RD CONGRESSIONAL DISTRICT RACE 
 

 
 COME NOW Petitioners, Gordon Carleton, Sheryl Harmon, Deanna 

Janckila, and Yolanda Melendez (Petitioners), by and through counsel, and hereby 

move this Honorable Court for forthwith orders to the Colorado Secretary of State 
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in regard to recount of the November 8, 2022 Colorado 3rd Congressional District 

race, as follows: 

in the nature of a writ of prohibition or stay, to prohibit the Secretary 
of State from acting upon any amended and resubmitted abstract, 
unless and until each of the canvass board members has certified in 
writing under oath and subject to penalty of perjury that the prior to 
recount test required by 1-10.5-102 (3)(a) C.R.S. was conducted prior 
to starting the recount as required by law, plus details as to who 
conducted the prior to recount test, when it was conducted by date and 
time, and what the results were; 
 
and  
 
in the nature of a writ of mandamus or injunctive relief, to require the 
Colorado Secretary of State to immediately order that each county 
canvassing board member certify in writing under oath and subject to 
penalty of perjury that the prior to recount test required by 1-10.5-102 
(3)(a) C.R.S. was conducted prior to starting the recount as required 
by law, plus details as to who conducted the prior to recount test, 
when it was conducted by date and time, and what the results were; 
 
and  
 
in the nature of a declaratory or injunctive relief, to require the 
Colorado Secretary of State to forthwith order any county which 
conducted a recount without conducting the prior to recount test 
required by 1-10.5-102 (3)(a) C.R.S. prior to starting the recount as 
required by law, to disregard those invalid recount results and conduct 
a new recount preceded by performing the prior to recount test 
required by 1-10.5-102 (3)(a) C.R.S. prior to starting the recount as 
required by law; 
 
and 
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in the nature of a writ of mandamus or injunctive relief, to require the 
Colorado Secretary of State to forthwith order that the costs of a 
lawful recount in accord with 1-10.5-102 (3)(a) C.R.S. be borne by 
the county which performed an unlawful recount in violation of 1-
10.5-102 (3)(a) C.R.S.. 

INTRODUCTION 

“The General Election was held on November 8, 2022. Adam Frisch and 
Lauren Boebert were the two certified major party (or “named”) candidates in 
Colorado Congressional District 3 (“CD 3”) for a seat in the 118th United States 
Congress. At the conclusion of tabulation of all 27 counties making up CD 3, 
Adam Frisch received 49.92% of the overall vote total (163,292 votes) while 
Lauren Boebert received 50.08% (163,842 votes). Pursuant to Colorado law, the 
percentage difference of vote totals between the two candidates requires the 
Secretary of State to order a recount. 1-10.5-101, C.R.S.” 
 
Secretary Griswold’s Election 2022-14 Order, dated November 30, 2022 See 

Exhibit 8. 

 This Emergency Motion seeks to preserve each Petitioner’s respective right 

to a fair, impartial, and uniform recount of Colorado 3rd Congressional District race 

in the November 8, 2022 general election, pursuant to C.R.S. § 1-10.5-102, by 

ensuring that the recount be conducted by all concerned in strict compliance with 

relevant Colorado election laws, specifically the prior to recount test required by 

C.R.S. § 1-10.5-102(3)(a).   

 It is imperative that this Honorable Court address this Motion with urgency 

because C.R.S. § 1-10.5-103 requires that any recount must be completed no later 
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than the thirty-fifth day after any election, which in this circumstance is Tuesday, 

December 13, 2022.   

 As discussed in the accompanying Petition for a Rule to Show Cause 

Pursuant to C.A.R. 21, Petitioners have presented prima facie evidence that 

Respondent has repeatedly breached her Constitutional duty to faithfully execute 

Colorado election laws by failing to conduct the test required by C.R.S. § 1-10.5-

102(3)(a), “prior to any recount”.   

 This failure is a per se violation of C.R.S. § 1-10.5-102(3)(a) which denies 

each Petitioner their respective right to a fair, impartial, and uniform recount as 

required by law.    

 Petitioners have no desire to needlessly delay the recount beyond the 

statutory deadlines, but Petitioners insist that all actions by the Colorado Secretary 

of State in conducting the recount must be delayed unless and until a record is 

made in this Court which proves that the test required by C.R.S. § 1-10.5-102(3)(a) 

“prior to any recount” was performed as required by law in a timely manner before 

starting the recount in each of the 27 (twenty seven) counties which comprise the 

Colorado 3rd Congressional District. 

 Further, Petitioners demand that the Court prohibit any further action by the 

Colorado Secretary of State based upon either the original abstract of votes cast 
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already submitted by the county canvassing board in each of the relevant counties 

which comprise the Colorado 3rd Congressional District, or any abstract amended 

and resubmitted as provided at page 63 in Colorado Secretary of State Election 

Rules [8 CCR 1505-1] As adopted 7/1/2022. 

Rule 10.14 Canvass and reporting of results for a recount 
 
Rule 10.14.1 Totals of recount of ballots must be reported in summary form 
as follows: 
 

(a) Sum total of votes for each race, or measure recounted, under-
votes, and over-votes for each location; 
 
(b) The totals must be a combined total, not totaled by individual 
precinct or location, unless the tabulation system allows. 

 
Rule 10.14.2 In accordance with section 1-10.5-107, C.R.S., and this Rule 
10, the canvass board must amend, if necessary, and resubmit the abstract of 
votes cast. 

 
 To the end that the Colorado election recount laws in their entirety - 

including C.R.S. § 1-10.5-102(3)(a) - be faithfully executed by all concerned, i.e. 

the Colorado Secretary of State, the County Clerk and Recorder in each of the 

relevant Counties, and each of the canvassing board members in each of the 

relevant Counties,  Petitioners move the Court to forthwith issue orders to require 

compliance with C.R.S. § 1-10.5-102(3)(a), and provide time for resolution of this 

legal challenge and the relief requested in the Petition.   
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ARGUMENT 

The Governor of the State of Colorado is the head of the executive 

department of government of the State of Colorado.  Colo. Const. Article IV, 

Section 2.  Article IV, Section 2 of the Colorado Constitution states as follows: 

§2.  Governor supreme executive. 

The supreme executive power of the state shall be vested in the 
governor, who shall take care that the laws be faithfully executed. 
 
Colo. Const. art. IV, § 2. 
 

 It follows that all subordinates of the Governor within the executive branch 

are charged with the same Constitutional duty to take care that the laws be 

faithfully executed; these executive branch subordinates of the Governor certainly 

include the Colorado Secretary of State, the County Clerk and Recorder in each of 

the relevant Counties, and each of the canvassing board members in each of the 

relevant Counties, along with the various staff personnel who assist those 

principals in the performance of their duties.   

 Thus, the Colorado Constitution imposes upon the Colorado Secretary of 

State (and all others involved in election recounts) a duty to take care that the laws 

be faithfully executed; that general duty requires the Colorado Secretary of State to 
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take care that the test required by C.R.S. § 1-10.5-102(3)(a) “prior to any recount” 

be conducted as specified by The People through their General Assembly. 

 Petitioners have made a prima facie showing that the test required by C.R.S. § 

1-10.5-102(3)(a) “prior to any recount” test was not conducted in Alamosa County 

before the recount was started on Friday, December 2, 2022.  See attached 

Affidavit of James Wiley Exhibit 5. 

 This follows the pattern established by the Colorado Secretary of State during 

the July/August 2022 recount of Colorado GOP primary races for Colorado 

Secretary of State and Colorado Senate 9th District; the evidence will show that the 

recounts in both of those races were conducted without first performing the prior to 

recount test required by C.R.S. § 1-10.5-102(3)(a). 

These July/August 2022 recounts of Colorado GOP primary races were 

conducted under Secretary Griswold’s Election Order 2022-11, dated July 18, 

2022 (Exhibit 6), and Secretary Griswold’s “Summary of Colorado’s Recount 

Procedures July 2022” (Exhibit 7), which, individually and collectively, ordered a 

completely different test procedure prior to recount that did not comply with the 

prior to recount test procedure specified in CRS § 1-10.5-102(3)(a) . 

CRS § 1-10.5-102(3)(a) requires a prior to recount test procedure as follows: 
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“Prior to any recount, the canvass board shall choose at random and test 
voting devices used in the candidate race, ballot issue, or ballot question that 
is the subject of the recount. The board shall use the voting devices it has 
selected to conduct a comparison of the machine count of the ballots counted 
on each such voting device for the candidate race, ballot issue, or ballot 
question to the corresponding manual count of the voter-verified paper 
records.” 

Secretary Griswold’s Election Order 2022-11, dated July 18, 2022, on page 

1 under “Order” number 4, ordered as follows: 

I therefore order all counties that conducted their initial tabulation using 
tabulation machines to rescan ballots in accordance with section 1-10.5-
102(2) and Rule 10.13.1.  This method affords the most rigorous recount 
permitted by law.” 

Close scrutiny of 1-10.5-102(3)(a) and (b), C.R.S. will reveal that the 

method ordered by Secretary Griswold immediately above - “…. to rescan ballots 

in accordance with section 1-10.5-102(2) and Rule 10.13.1.”- is not “… the most 

rigorous recount permitted by law.”  This statement purports to show compliance 

with CRS § 1-10.5-102(3)(b) which states: “The secretary of state shall decide 

which method of recount is used in each case, based on the secretary’s 

determination of which method will ensure the most accurate count”.  

The problem with the statement is that it is patently false and misleading. 

The most rigorous recount method permitted by law is not the method ordered by 
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Secretary Griswold’s Election Order 2022-11 (Exhibit 6) and Secretary Griswold’s 

“Summary of Colorado’s Recount Procedures July 2022” (Exhibit 6); it is the 

“prior to any recount” specified in 1-10.5-102(3)(a) and (b), C.R.S. 

It is cannot be disputed that the July/August 2022 recounts of Colorado GOP 

primary races were conducted under Secretary Griswold’s Election Order 2022-11 

(Exhibit 6) and Secretary Griswold’s “Summary of Colorado’s Recount Procedures 

July 2022” (Exhibit 7), and that neither of those recounts complied with C.R.S. § 

1-10.5-102(3)(a) because the prior to recount test specifically required by C.R.S. § 

1-10.5-102(3)(a) was not performed in either recount as required by law. 

Instead, Secretary Griswold’s “Summary of Colorado’s Recount Procedures 

July 2022” ordered a prior to recount test procedure on page 3 under “7.  Testing 

Prior to Recount a. Generally” which materially differs from, and does not comply 

with, the requirements of the prior to recount test method specified in 1-10.5-

102(3)(a) and (b), C.R.S. as follows: 

Secretary Griswold’s “Summary of Colorado’s Recount Procedures July 

2022” ordered the following prior to recount test procedure on page 3 under “7.  

Testing Prior to Recount a. Generally”: 
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“1-10.5-102(3)(a) and (b), C.R.S. and Rules 10.12.2, 10.13.1 The canvass 
board must, prior to any recount in which scanners will be used, randomly 
choose and test voting devices used in the original race.  The canvass board 
must compare a manual count of the paper test ballots against the machine 
count of the randomly selected scanner or voting devices.  If the results of 
the comparison are identical, or if any discrepancy can be attributed to voter 
or ballot marking error, the county must conduct the recount in the same 
manner as the original count.” [emphasis added] 

The prior to recount test procedure ordered by Secretary Griswold 

immediately above reads very much like the prior to recount test procedure 

specified by 1-10.5-102(3)(a) and (b), C.R.S., but the two methods are materially 

different because the tabulation of “paper test ballots” ordered by Secretary 

Griswold immediately above is not the same as tabulation of “voter-verified paper 

records” specified in 1-10.5-102(3)(a) and (b), C.R.S. 

In Secretary Griswold’s “Summary of Colorado’s Recount Procedures July 

2022” prior to recount test procedure, the focus of the exercise is comparison of the 

manual tabulation of paper test ballots to the tabulation of ballots reported by the 

voting machine selected for testing.   

Secretary Griswold’s method - manual tabulation of paper test ballots - is 

not manual tabulation of the “voter-verified paper records” specified in 1-10.5-

102(3)(a) and (b), C.R.S., i.e. ballots actually cast by voters in the election, not 
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paper test ballots created after the election in accordance with Secretary Griswold’s 

“Summary of Colorado’s Recount Procedures July 2022”.   

Secretary Griswold’s method - manual tabulation of paper test ballots - does 

not comply with the unambiguous requirements of 1-10.5-102(3)(a) and (b), C.R.S.  

And Secretary Griswold’s method - manual tabulation of paper test ballots – 

completely subverts the purpose of the recount: to re-tabulate the ballots.  See 

Colorado Secretary of State Election Rules [8 CCR 1505-1] As adopted 7/1/2022, 

at page 60: “10.9.1 The purpose of a recount is to re-tabulate the ballots.” 

Secretary Griswold’s method – comparison of the manual tabulation of 

paper test ballots to the tabulation of rescanned paper test ballots - cannot 

possibly achieve the purpose of a recount – “… to re-tabulate the ballots.”; that 

objective can be achieved only by faithful execution of the prior to recount test 

required by 1-10.5-102(3)(a) and (b), C.R.S., i.e. comparison of the manual 

tabulation of voter verified paper records, i.e. ballots actually already cast in the 

election, to the tabulation of those same ballots already reported by the voting 

machine selected for testing.   

It cannot be overemphasized that with the prior to recount test method 

specified in 1-10.5-102(3)(a) and (b), C.R.S., the focus of the exercise is 
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comparison of the manual tabulation of the actual ballots to the tabulation of 

ballots reported by the voting machine selected for testing.  The one and only way 

to accomplish the purpose of the recount – to re-tabulate the ballots – is by the 

prior to recount test method specified in 1-10.5-102(3)(a) and (b), C.R.S. 

And it is only this method specified by The People through their General 

Assembly in 1-10.5-102(3)(a) and (b), C.R.S. that affords the most rigorous 

recount permitted by law, not the rescan of paper test ballots as Secretary Griswold 

ordered in her Election Order 2022-11, dated July 18, 2022, on page 1 under 

“Order” number 4.   

When seen in this context, it is clear that Secretary Griswold’s statement - 

“This method affords the most rigorous recount permitted by law.” - is false and 

misleading.  

When various 2022 GOP primary candidates requested hand recounts, the 

Secretary estimated costs of a re-scan recount, required large advance payment of 

costs, held funds in escrow, and ultimately billed the few candidates who could 

afford those costs for a recount methodology, re-scan, that no one had requested. 

When the Secretary charged the interested parties for the cost of the unrequested 

re-scan, she stated “[they] are deemed to have provided certified funds to cover the 
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cost of a rescan of all ballots,” as reason enough for ordering the primary recount 

by an expensive re-scan.  But while making a show of the re-scan recount, the 

Secretary chose not to follow the law and conduct the prior to recount test 

expressly required by 1-10.5-102(3)(a) and (b), C.R.S. 

When Secretary Griswold’s false and misleading statement in her Election 

Order 2022-11, dated July 18, 2022, on page 1 under “Order” number 4, is 

considered in conjunction with Secretary Griswold’s false and misleading prior to 

recount test procedure she ordered in “Summary of Colorado’s Recount 

Procedures July 2022” on page 3 under “7.  Testing Prior to Recount a. Generally”, 

it is clear that the two orders, individually or collectively, are intentionally false 

and misleading. 

Secretary Griswold’s prior to recount test procedure shifts the focus of the 

recount exercise in two ways:  

first, toward comparison of the manual tabulation of paper test ballots to 
the tabulation of ballots reported by the voting machine selected for testing 
after the paper test ballots are run through the voting machine selected for 
testing;  

and  



  
14 

second, away from. comparison of the manual tabulation of voter verified 
paper records, i.e. actual ballots, to the tabulation of ballots already 
reported by the voting machine selected for testing. 

The prior to recount test procedure specified by 1-10.5-102(3)(a) and (b), C.R.S. is 

inherently more accurate and relevant than Secretary Griswold’s prior to recount 

test procedure, a procedure which is irrelevant because it does nothing to re-

tabulate the ballots, i.e. validate the reported tabulation of the votes actually cast on 

the machine selected for testing. 

Petitioners respectfully submit that if the utter irrelevance of Secretary 

Griswold’s prior to recount test procedure is understood, then the absence of any 

reference in either her Election Order 2022-11, dated July 18, 2022, or her 

“Summary of Colorado’s Recount Procedures July 2022” to the procedure 

specified by 1-10.5-102(3)(a) and (b), C.R.S. is conspicuous evidence of her intent 

to misdirect the recount procedure away from the requirements of the statute and 

toward the requirements of Election Rules and Orders she created. 

Secretary Griswold had no lawful authority to issue Election Orders or Rules 

for a prior to recount procedure which did not comply with the prior to recount test 

procedure specified by 1-10.5-102(3)(a) and (b), C.R.S.  Yet that is exactly what 
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she did in her Election Order 2022-11, dated July 18, 2022, and her “Summary of 

Colorado’s Recount Procedures July 2022”. 

Secretary Griswold has now ordered the same irrelevant exercise in futility 

in her Election Order 2022-14, dated November 30, 2022, and her “Summary of 

Colorado’s Recount Procedures November 2022”. See Exhibits 8&9. 

 So now, as a direct consequence of Secretary Griswold’s failure to order 

recounts in compliance with 1-10.5-102(3)(a) and (b), C.R.S. in her Election Order 

2022-14, dated November 30, 2022, and her “Summary of Colorado’s Recount 

Procedures November 2022”, imminent recounts in 26 of the 27 counties are now 

being or about to be conducted with no directive from the Colorado Secretary of 

State to comply with C.R.S. § 1-10.5-102(3)(a), in continuing violation of 1-10.5-

102(3)(a) and (b), C.R.S. See Exhibit 8. 

(six counties scheduled their recounts to begin Monday, December 5, 2022;  

six counties scheduled their recounts to begin Tuesday, December 6, 2022; 

seven counties scheduled their recounts to begin Wednesday, December 7, 2022;  

six counties scheduled their recounts to begin Thursday, December 8, 2022; and 

one county scheduled their recount to begin Friday, December 9, 2022.) 
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 From these facts, it is reasonable to infer that the Colorado Secretary of State 

will not order the relevant County officers and canvassing boards to first perform 

the prior to recount test required by C.R.S. § 1-10.5-102(3)(a) before starting the 

recount unless this Court requires her to do so.  That is precisely why this Court 

should forthwith order the rule to show cause for Secretary Griswold to account for 

why she has ordered County Clerks and Recorders and canvassing boards to 

comply with the bogus paper test ballot procedure she created to replace the 

specific prior to recount test requirements of C.R.S. § 1-10.5-102(3)(a) she has 

completely ignored. 

 For the reasons described above, failure by the relevant County officers and 

canvassing boards to obey the law, i.e. first perform the prior to recount test 

required by C.R.S. § 1-10.5-102(3)(a) before starting the recount, will cause 

irreparable harm to each Petitioner for which there will be no meaningful remedy 

at law.   

 The People of the Colorado 3rd Congressional District are entitled by the very 

existence of C.R.S. § 1-10.5-102(3)(a) to see it faithfully executed in the imminent 

and ongoing recounts. This statute outlined by the foresight of the legislature, who 

understood the rapid advance of technology, included language to “future-proof” 

for technologies which will still meet the definitions of voting device or devices 
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and voter verified paper records, both technologies still used today. If the Colorado 

Secretary of State will not do her duty to faithfully execute C.R.S. § 1-10.5-

102(3)(a), then this Court should do its duty to make do her Constitutional duty – 

to faithfully execute C.R.S. § 1-10.5-102(3)(a) in each and every county 

conducting a recount. 

 If this Court expeditiously grants the relief requested in this Motion (and the 

Verified Petition, which is incorporated by reference as if fully set forth herein), 

there will be sufficient time to conduct the recount by the county canvassing board 

in each of the relevant counties which comprise the Colorado 3rd Congressional 

District within the statutory deadline of Tuesday, December 13, 2022. 

 And, if need be, this Court has the authority to stay completion of the 

recounts until the Colorado Secretary of State proves to the Court that the recounts 

were conducted with the prior to recount test required by C.R.S. § 1-10.5-

102(3)(a).  Indeed, Colorado courts have issued orders staying statutory election 

deadlines where there was ongoing legal challenge to the fairness of the election.  

Cnf. Blaha v. Williams, Case No. 2016CV31574 (Dist. Ct. Denver Cty., May 4, 

2016.  See also Frazier v. Williams, Case No. 2016CV31575 (Dist. Ct. Denver 

Cty., May 5, 2016). 

 In addition, the forthwith orders requested by Petitioners will ensure that 
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each and every county will conduct their recount lawfully - “done right the first 

time” - and avoid the needless costs of a lawful recount which complies with 

C.R.S. § 1-10.5-102(3)(a) to replace an unlawful recount which does not comply 

with C.R.S. § 1-10.5-102(3)(a).  Therefore, time is of the essence in a ruling on this 

Motion. 

 Under these circumstances, for this Court to deny Petitioners their right to a 

lawful recount in the face of Respondents’ unlawful acts would be manifestly 

unreasonable and unfair to not only each Petitioner, but also to each person who 

cast a vote in the Colorado 3rd Congressional District race.  Indeed, there is no 

greater policy objective in a Constitutional representative republic than to ensure 

free and fair elections according to both the letter and the spirit of the law.   

 Simply put, the issue before this Court is whether Secretary Griswold is 

above the law.  Petitioners respectfully submit that so long as C.R.S. § 1-10.5-

102(3)(a) is the law in Colorado, Secretary Griswold has no choice but to obey that 

law, no matter how much she may dislike it or disagree with it.   

 To put it another way, will this Court allow Secretary Griswold to ignore the 

lawful procedure which achieves the purpose of a recount – to re-tabulate the 

ballots – and replace it with her own procedure that cannot possibly achieves that 

purpose?   
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 Will this Court order Secretary Griswold to do her Constitutional duty to 

faithfully execute C.R.S. § 1-10.5-102(3)(a) in each and every county recounting 

the ballots which will determine who serves as the Representative of Colorado 

Congressional District 3 the 118th United States Congress?  Colo. Const. art. IV, § 

2. 

 These are Constitutional issues of the highest order.  No other policy 

consideration, even the timely resolution of elections, can outweigh the right of 

The People to have straight answers to these questions. 

 WHEREFORE, Petitioners, by and through counsel, hereby respectfully 

request that this Honorable Court issue forthwith orders to the Colorado Secretary 

of State in regard to recount of the Colorado 3rd Congressional District race, as 

follows: 

in the nature of a writ of prohibition or stay, to prohibit the Secretary of 
State from acting upon any amended and resubmitted abstract, unless and 
until each of the canvass board members has certified in writing under oath 
and subject to penalty of perjury that the prior to recount test required by 1-
10.5-102 (3)(a) C.R.S. was conducted prior to starting the recount as 
required by law, plus details as to who conducted the prior to recount test, 
when it was conducted by date and time, and what the results were; 
 
and  
 
in the nature of a writ of mandamus or injunctive relief, to require the 
Colorado Secretary of State to immediately order that each county 
canvassing board member certify in writing under oath and subject to 
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penalty of perjury that the prior to recount test required by 1-10.5-102 (3)(a) 
C.R.S. was conducted prior to starting the recount as required by law, plus 
details as to who conducted the prior to recount test, when it was conducted 
by date and time, and what the results were; 
 
and  
 
in the nature of a declaratory or injunctive relief, to require the Colorado 
Secretary of State to forthwith order any county which conducted a recount 
without conducting the prior to recount test required by 1-10.5-102 (3)(a) 
C.R.S. prior to starting the recount as required by law, to disregard those 
invalid recount results and conduct a new recount preceded by performing 
the prior to recount test required by 1-10.5-102 (3)(a) C.R.S. prior to starting 
the recount as required by law; 
 
and 
 
in the nature of a writ of mandamus or injunctive relief, to require the 
Colorado Secretary of State to forthwith order that the costs of a lawful 
recount in accord with 1-10.5-102 (3)(a) C.R.S. be borne by the county 
which performed an unlawful recount in violation of 1-10.5-102 (3)(a) 
C.R.S.. 

 

Respectfully submitted this 6th day of December 2022, 

By: /s/ Gary D. Fielder, Esq.   
 Gary D. Fielder, #19757 


