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INTRODUCTION 

Petitioners request that this Honorable Supreme Court issue a Rule to Show 

Cause in the nature of Quo Warranto, Mandamus and Prohibition directed at 

Respondent, JENA GRISWOLD, in her official capacity as Secretary of State of 

Colorado, contesting her authority to, and prohibiting her from, issuing rules that 

circumvent the law established by the General Assembly, in protection of the 

purity and integrity of elections under Colo. Const. Art. 7, § 11; and, in the nature 

of Mandamus directed at the Secretary requiring her to comply with the election 

law established by the General Assembly, pursuant to C.R.S. § 1-10.5-102(3)(a) 

&(b). 

This Honorable Supreme Court may exercise its supervisory jurisdiction 

under C.A.R. 21 to review questions of law related to the separation of powers of 

the executive branch’s rulemaking authority where it conflicts with the legislative 

intent of the General Assembly, and may decide issues of great public importance 

and first impression to the exclusion of all other courts. The Petitioners are entitled 

to a legal remedy and prospective relief regarding the recount of ballots cast in the 

2022 general election for the office of Representative from Colorado’s 3rd 

Congressional District of the United State Congress, as against the Secretary for 

her continued violations of law, therein.  
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A. IDENTITIES OF PARTIES

Petitioner, Gordon Carleton, is a natural person, citizen of the state of 

Colorado and of the United States of America, and a voter who participated in the 

general election held on November 8, 2022, for the office of Representative from 

Colorado’s 3rd Congressional District of the United State Congress. The Affidavit of 

Gordon Carleton is attached hereto as Exhibit 1, as though fully contained herein. 

Petitioner, Sheryl Harmon, is a natural person, citizen of the state of Colorado 

and of the United States of America, and a voter who participated in the general 

election held on November 8, 2022, for the office of Representative from Colorado’s 

3rd Congressional District of the United State Congress. The Affidavit of Sheryl 

Harmon is attached hereto as Exhibit 2, as though fully contained herein. 

Petitioner, Deanna Janckila, is a natural person, citizen of the state of Colorado 

and of the United States of America, and a voter who participated in the general 

election held on November 8, 2022, for the office of Representative from Colorado’s 

3rd Congressional District of the United State Congress. The Affidavit of Deanna 

Janckila is attached hereto as Exhibit 3, as though fully contained herein.  

Petitioner, Yolanda Melendez, is a natural person, citizen of the state of 

Colorado and of the United States of America, and a voter who participated in the 



  

3 

general election held on November 8, 2022, for the office of Representative from 

Colorado’s 3rd Congressional District of the United State Congress. The Affidavit 

of Yolanda Melendez is attached hereto as Exhibit 4, as though fully contained 

herein. 

Counsel for Petitioners: 

Gary D. Fielder, Esq., No. 19757; gary@fielderlaw.net 

1435 Stuart St. 

Denver, CO 80204 

Phone: (303) 650-1505 

 

The Proposed Respondent is JENA GRISWOLD, in her official capacity as 

Secretary of State of Colorado (Secretary). Counsel for the Proposed Respondent 

are: 

Grant T. Sullivan, Esq.; grant.Sullivan@coag.gov 

LeeAnn Morrill, Esq.; leeann.morrill@coag.gov 

Colorado Attorney General’s Office 

1300 Broadway, 6th Floor 

Denver, CO 80203 

Phone: (720) 508-6000 

 

B.  ACTION OR FAILURE TO ACT COMPLAINED OF AND THE 

RELIEF BEING SOUGHT 

 

Following the Colorado general election on November 8, 2022, a recount of 

the race regarding Colorado’s 3rd Congressional District of the United States 

Congress was required, pursuant to C.R.S. § 1-10.5-101. In that regard, pursuant to 
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C.R.S. § 1-10.5-102(3)(a)&(b), the canvass boards of each county are required to 

test the devices used in election, prior to the recount, before use in the latter.  

Instead, the canvass boards have been ordered by the Secretary to perform 

Logic and Accuracy Tests—as more thoroughly described below. 

 Based upon the Secretary’s prior conduct concerning certain recounts 

performed after the 2022 GOP primary election, and the recent recount conducted 

by the Alamosa County canvass board concerning the race for Colorado’s 3rd 

Congressional District, the Petitioners believe in good faith that the Secretary will 

and has provided the same erroneous directions to the canvass boards in this 

required recount. 

Petitioners request the Court require the Secretary to show by what authority 

she changed Colorado law to avoid the testing of voting devices prior to a recount 

through a comparison of manually counted, voter-verified paper records, against 

the tabulation made by a number of randomly selected devices used in the recent 

election held on November 8, 2022, as required by the laws of the General 

Assembly.  C.R.S. § 1-10.5-102(3)(a)&(b). 

Petitioners further request the Court issue an Order to the Secretary 

mandating that her office follow the law regarding the required testing prior to 

conducting a recount, pursuant to C.R.S. § 1-10.5-102(3)(a)&(b). 
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C. REASONS NO OTHER ADEQUATE REMEDY IS AVAILABLE 

 

Proceedings under C.A.R. 21 are authorized to consider whether an election 

official acted without or in excess of her jurisdiction, or has abused her discretion 

where an appellate remedy would not be adequate. See Hanlen v. Gessler, 333 P. 

3d 41, 48 (Colo 2014). 

On November 30, 2022, the Secretary issued Election Order 2022-14, 

attached hereto as Exhibit 8, to all counties of Colorado Congressional District 3. 

Here the Secretary again order that the law, according to C.R.S. § 1-10.5-

102(3)(a)&(b), as she had previously done in before in the primary recount on July 

28th, 2022.  See Exhibit 7. The order directs the counties to report their recount 

schedule to the Secretary within 24 hours, with a requirement that any recount “be 

completed no later than the thirty-fifth day after any election.” 

Petitioners cannot now seek relief through some other mechanism, which 

may include appellate review of an order of district court. Pearson v. Dist. Ct., 924 

P.2d 512, 515 (Colo. 1996) (original jurisdiction under C.A.R. 21 appropriate 

where “the damage [petitioner] hopes to avoid would already be done before 

appellate review occurs”). See also  People v. C.V., 64 P.3d 272, 274 (Colo. 2003) 

(“[O]riginal jurisdiction may be necessary to review a serious abuse of discretion 

that could not adequately be remedied by appellate review.”).  
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Relief in the nature of prohibition or mandamus is appropriate “in matters of 

great public importance.” Smardo v. Huisenga, 412 P.2d 431, 432 (Colo. 1966). 

D.      ISSUES PRESENTED 

1.   WHETHER THE SECRETARY ACTED IN EXCESS OF HER 

RULE MAKING AUTHORITY WHICH CIRCUMVENTED 

ELECTION LAW ESTABLISHED BY THE GENERAL 

ASSEMBLY IN RELATION TO C.R.S. 1-10.5-102(3)(a)&(b). 

 

2.   WHETHER THE SECRETARY MUST COMPLY WITH HER 

DUTIES AND RESPONSIBILITIES UNDER ARTICLE IV, 

SECTION 2 OF THE COLORADO CONSTITUTION TO 

FAITHFULLY EXECUTE THE LAW AS SET FORTH BY THE 

GENERAL ASSEMBLY UNDER C.R.S. § 1-10.5-102(3)(a) & 

(b).  

 

E.  FACTS NECESSAY TO UNDERSTAND THE ISSUES PRESENTED 

Each Petitioner, as an elector and citizen of the state of Colorado and the 

United States, has standing as a registered voter who participated in the general 

election held on November 8, 2022, for the office of Representative from 

Colorado’s 3rd Congressional District of the United State Congress.  

Here, the Secretary recently reported the results of Colorado’s 3rd 

Congressional District race. Out of 327,134 total votes cast, the Republican Party 

candidate, Lauren Boebert, received 163,842 votes (50.08%), and the Democrat 

Party candidate, Adam Frische, received 163,292 votes (49.92%).  

C.R.S. § 1-10.5-101, states, in pertinent part: 
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(1) A recount of any election contest shall be held if the difference 

between the highest number of votes cast in that election contest and 

the next highest number of votes cast in that election contest is less 

than or equal to one-half of one percent of the highest vote cast in 

that election contest. [Emphasis added]. 

 

On Wednesday, November 30, 2022, the Secretary issued Election Order 

2022-14. In the order, the Secretary states: 

The recount shall be conducted in accordance with statute as stated in 

the applicable sections of 1-10.5-102, C.R.S. and Election Rule 10, as 

well as any further instruction provided by the Election Division of the 

Office of the Secretary of State. 

  

As referenced by the Secretary, C.R.S. § 1-10.5-102(1) states: 

If the secretary of state determines that a recount is required for the 

office of United States senator, representative in congress, any state 

office or district office of state concern…the secretary of state shall 

order a complete recount of all the votes cast for that office…no later 

than the thirtieth day after the election.  

 

C.R.S. § 1-10.5-102(2), states: 

The secretary of state shall notify the county clerk and recorder of each 

county involved of a public recount to be conducted in the county at a 

place prescribed by the secretary of state. The recount shall be 

completed no later than the thirty-fifth day after any election. The 

secretary of state shall promulgate and provide each county clerk and 

recorder with the necessary rules to conduct the recount in a fair, 

impartial, and uniform manner, including provisions for watchers during 

the recount. Any rule concerning the conduct of a recount must take into 

account the type of voting system and equipment used by the county in 

which the recount is to be conducted.  

 

Importantly, C.R.S. § 1-10.5-102(3) states: 
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(a) Prior to any recount, the canvass board shall choose at random and 

test voting devices used in the candidate race, ballot issue, or ballot 

question that is the subject of the recount. The board shall use the 

voting devices it has selected to conduct a comparison of the machine 

count of the ballots counted on each such voting device for the 

candidate race, ballot issue, or ballot question to the corresponding 

manual count of the voter-verified paper records. [Emphasis added]. 

 

(b) If the results of the comparison of the machine count and the manual 

count in accordance with the requirements of subsection (3)(a) of this 

section are identical, or if any discrepancy is able to be accounted for by 

voter error, then the recount may be conducted in the same manner as 

the original ballot count. If the results of the comparison of the machine 

count and the manual count in accordance with the requirements of 

subsection (3)(a) of this section are not identical, or if any discrepancy is 

not able to be accounted for by voter error, a presumption is created that 

the voter-verified paper records will be used for a final determination 

unless evidence exists that the integrity of the voter-verified paper 

records has been irrevocably compromised. The secretary of state shall 

decide which method of recount is used in each case, based on the 

secretary’s determination of which method will ensure the most accurate 

count, subject to judicial review for abuse of discretion. Nothing in this 

subsection (3) limits any person from pursuing any applicable legal 

remedy otherwise provided by law. 

 

(c) The secretary of state shall promulgate such rules, in accordance with 

article 4 of title 24, C.R.S., as may be necessary to administer and 

enforce any requirement of this section, including any rules necessary to 

provide guidance to the counties in conducting the test of voting devices 

for the recount required by paragraph (a) of this subsection (3). The rules 

shall account for: 

 

(I) The number of ballots cast in the candidate race, ballot 

issue, or ballot question that is the subject of the recount; 
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(II) An audit of each type of voting device utilized by the 

county in the candidate race, ballot issue, or ballot question 

that is the subject of the recount; and 

 

(III) The confidentiality of the ballots cast by the electors in 

the candidate race, ballot issue, or ballot question that is the 

subject of the recount. 

 

These laws were passed by the Colorado General Assembly who, being 

familiar with the rapid pace of technology, fulfilled the will of the People in 2005 

by providing timeless laws to apply to election recounts for however long into the 

future voting devices and voter verified paper records are used. However, contrary 

to the unambiguous, specific requirements in C.R.S. § 1-10.5-102(3), the Secretary 

has directed the canvass boards to test their voting machines through the use of 

paper test ballots in accordance with rules created by the Secretary. In that regard, 

the Secretary has sent a Summary of Colorado Recount Procedures November 

2022 to the clerk and recorder of each county involved in the subject recount. See 

Exhibit 9. In it, the Secretary has misrepresented Colorado law to the canvass 

boards as she had previously done with identical guidance from July. See Exhibit 

7. With regard to the testing of the devices required, the Secretary states:  

7. Testing Prior to Recount  

 

a. Generally  
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1-10.5-102 (3) (a) and (b), C.R.S. and Rules 10.12.2, 10.13.1 The 

canvass board must, prior to any recount in which scanners will be 

used, randomly choose and test voting devices used in the original 

race. The canvass board must compare a manual count of the paper 

test ballots against the machine count of the randomly selected 

scanners or voting devices. If the results of the comparison are 

identical, or if any discrepancy can be attributed to voter or ballot 

marking error, the county must conduct the recount in the same 

manner as the original count. [Emphasis added]. 

 

As this Court can see, the Secretary materially changed the wording of 

C.R.S. § 1-10.5-102 (3)(a). Most importantly, the requirement that the canvass 

board use “voter-verified paper records” was changed to “paper test ballots.”   

The guidance provided by the Secretary leads the canvass boards to test 

the voting devices as outlined by 8 Colo. Code Regs. § 1501-10.12.2, which 

states: 

If the county re-scans ballots during the recount, the county clerk must 

test all ballot scanners that will be used. The purpose of the test is to 

ensure that the voting system accurately tabulates votes in the recounted 

contest. [Emphasis added]. 

 

(a) The county must prepare and tabulate the following test decks: 

 

(1) The county recount test deck must include every ballot 

style and, where applicable, precinct style containing the 

recounted contest. It must consist of enough ballots to mark 

every vote position and every possible combination of vote 

positions, and include overvotes, undervotes, and blank 

votes in the recounted contest. 
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(2) In a requested recount, the person requesting the recount 

may mark up to 10 ballots. Any other candidate in the 

contest, or person or organization who could have requested 

the recount, may also mark up to 10 ballots. 

 

(3) In a mandatory recount, at least two canvass board 

members of different party affiliations must each mark an 

additional 10 ballots containing the recounted contest. 

 

(b) A bipartisan team, of election judges and/or staff, must hand tally the 

recounted contest on the test ballots and verify that the hand tally 

matches the voting system's tabulation. 

 

(c) The test is limited to the race or measure that is recounted. 

 

In fact, in Election Order 2022-14 the Secretary has already ordered the 

canvass boards, prior to the recount, to use paper test ballots and then do a re-scan 

of the ballots and, once again, perform that test as a substitute for the statutorily 

required comparison of the previous tabulation of certain randomly selected 

devices used in the election, against a manual tabulation of the voter verified paper 

records.  C.R.S. § 1-10.5-102(3)(a)&(b). 

As stated in her recent order: 

3.  Pursuant to Election Rule 10.9.3, Candidate Frisch has requested 

that the recount be conducted by means of a re-scan of the ballots cast 

in the CD-3 race. As a result, all counties that used a certified voting 

system for the initial tabulation must re-scan all ballot cards counted 

during the initial tabulation. 

 

Election Rule 10.9.3 states: 
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The losing candidate with the most votes, or an interested party as 

defined in section 1- 10.5-106, C.R.S., may request that the county re-

scan ballots. The request is due no later than the day after the deadline 

to order a mandatory recount or the day after the deadline to request a 

recount, whichever is applicable. 

 

While Candidate Frische is within his rights to request a re-scan of the 

ballots, the Secretary has conflated the distinctions and relationship between a re-

scan and a recount. A recount is a statutory procedure that may incorporate, as a 

portion of the overall recount, a “re-scan” of ballots, as provided in the Secretary’s 

Election Rule 10.9.6. This Rule is intended to provide an opportunity for a greater 

protection of the rights of interested parties in a recount.  

Ballot tabulation devices are capable of performing their tabulation function 

either with or without re-scanning the ballots of a subject election. Each tabulation 

device stores scanned images of the ballots in the computer component of the 

tabulation device on an internal storage unit, such as a hard drive, after each ballot 

is scanned by the scanner component of the tabulation device. Each tabulation 

device is capable of performing a tabulation of the ballot images stored on that 

device with the images of the ballots alone, using the device’s image processing, 

ballot reading and tabulation capabilities. This tabulation procedure is 

computational and is performed by the computer component of the device without 
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the need to re-scan the ballots with the peripheral scanning component of the 

device.  

A voting device often constitutes a computer case and internal parts, a 

monitor, mouse, keyboard, and an attached or internal networking equipment. 

Installed on the voting devices’ internal storage units are the ballot’s scanned 

image reading software and vote counting software, which have been developed 

for Colorado by either Dominion Voting Systems, Inc., or Clear Ballot Group, Inc. 

The scanner component of the device constitutes a generic high speed paper 

scanner produced by Canon U.S.A., Inc., or one of their competitors.  

When the tabulator devices performed their respective tabulations in the 

2022 General Election, they read the scanned images stored on the devices, 

counted the votes, and provided a total tabulation of the elections held. A re-scan 

of the ballots is a preliminary step to recount tabulation, but is not essential to the 

tabulation itself. According to Election Rule 10.9.6, at an interested party’s 

request, a recount may include a re-scan of the ballots prior to the re-tabulation of 

the then re-scanned ballot images.  

The purpose of Election Rule 10.9.6 is to provide an interested party with an 

additional, optional step in the recount process and, as stated in 8 Colo. Code Regs. 

§ 1501-10.12.2, to “test all ballots scanners that will be used.” Conversely, testing 



  

14 

the voting devices prior to the recount is required under C.R.S. § 1-10.5-102(3)(a), 

and contemplates testing the voting devices used in the recount before determining 

whether the recount will be manual, or “conducted in the same manner as the 

original ballot count.” See C.R.S. § 1-10.5-102(3)(b). Neither the offering or 

acceptance of a re-scan prevents the comparison of a manual count of voter 

verified paper against the tabulation of randomly selected voting devices already 

completed on election day. Simply put, a re-scan has no impact upon, or relevance 

to, the applicability of C.R.S. § 1-10.5-102(3)(a)&(b), and does not excuse the 

Secretary or the canvass boards from following the law which specifically requires 

a different test prior to the recount.  

In the Affidavit of Recount Witness James Wiley, the stated intentions of the 

Secretary to circumvent the law were confirmed by both the Alamosa County 

Election Supervisor, Terry Carver, and with Caleb Thornton, attorney for the 

Colorado Secretary of State. In Alamosa County, on Friday, December 2nd, 2022, a 

logic and accuracy test was substituted for the recount testing outlined in C.R.S. § 

1-10.5-102(3)(a)&(b) “prior to any recount”. This information was confirmed 

through an in-person discussion with Terry Carver and through a phone 

conversation with Caleb Thornton. See Exhibit 5.  
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F . REASONS TO ISSUE A RULE TO SHOW CAUSE  

AND GRANT RELIEF 

 

1. C.A.R. 21 is designed to accommodate the rapid resolution of disputes 

arising under the Election Code. 

 

C.A.R. 21 empowers this Court to issue an order requiring substantial 

compliance with the provisions of the election code. Here, the Secretary is vested 

with authority to promulgate rules in the administration of Colorado elections that 

support the statutory laws established by the General Assembly. However, that 

authority is not limitless and does not allow the Secretary to create new laws that 

circumvent the general laws established to maintain the purity of elections. See 

Colo. Const. Art 7, Section 11.  

Accordingly, Election Rules may not conflict with other provisions of law. 

See C.R.S. § 24-4- 103(4)(b)(IV)(providing that an agency rule can be adopted 

only if it “does not conflict with other provisions of law.”). See also C.R.S. § 24-4-

103(8)(a)(providing that “any rule ...which conflicts with a statute shall be void.”); 

and, § 24-4-106(7)(requiring courts to set aside agency actions that are “contrary to 

law”).  Thus, resolution of this case turns on: (1) whether the use of 8 C.C.R. § 

1501-1.10.12.2 conflicts with the prerequisites of C.R.S. § 1-10.5-102(3)(a) & (b); 

and, (2) whether the Secretary exceeded her authority by instructing the canvass 
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board to use paper test ballots—rather than “voter verified paper records,” as 

expressly required by the General Assembly. 

2.  The Secretary is not following the law with regard to the necessary 

testing of the devices in the upcoming recount. 

 

The Petitioners’ relief in the nature of prohibition or mandamus is 

particularly appropriate “in matters of great public importance.” See Smardo v. 

Huisenga, 412 P.2d 431, 432 (Colo. 1966). 

The Petitioners are requesting that the Court issue an order to the Secretary 

to establish by what authority she changed Colorado law by completely ignoring 

C.R.S. § 1-10.5-102(3)(a). The test of the devices under the statute requires a 

canvass board to make a comparison between its own tabulation of the actual 

ballots of voters in an election against the count of a randomly selected devices—

already counted by the device in the subject election.  

C.R.S. § 1-1-104 (50.6)(b) states: 

Any paper ballot that lists the title, along with any number, as 

applicable, of each candidate race, ballot issue, or ballot question, on 

which the elector has marked his or her choices in such races, issues, or 

questions shall constitute a voter-verified paper record for purposes of 

this subsection (50.6). 

 

Thus, the ballots the selected devices counted on election day include mail-

in ballots. As such, the ballots counted by a selected device, by known batch 
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numbers, are required to be manually counted by the canvass board. After which, 

the canvass board is required to compare their tabulation to the machine’s count on 

election day. In this manner, no interaction is necessary with the voting machines. 

It has already made its tabulation on election day; the canvass board’s comparison 

of that already reported tabulation to the canvass board’s manual tabulation of the 

ballots counted on that machine is the prior to recount test which the statute 

requires. See C.R.S. § 1-10.5-102(3)(a). It is this C.R.S. § 1-10.5-102(3)(a) prior to 

recount test which the Secretary has repeatedly ignored. 

If the C.R.S. § 1-10.5-102(3)(a) comparison has no discrepancies, then the 

recount may be done in the same manner as the election. However, if there are 

discrepancies, then a legal presumption is created that a manual recount should be 

conducted. See C.R.S. § 1-10.5-102(3)(b). Of course, the Secretary may argue that 

she has the authority to promulgate rules as may be necessary to administer and 

enforce the requirements of § 1-10.5-102(3)(a), and that the use of test ballots 

substantially complies with the statute. However, those arguments bely the fact that 

the devices are not being tested according to statute. As such, the will of The 

People, as expressed through the General Assembly, is being thwarted.  

The obvious policy behind the statute is to allow for the comparison of 

actual voter verified paper against a voting machine’s tabulation. This simple 
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comparison either validates the accuracy of the tabulation reported by the machine, 

or – in the case of unaccounted for discrepancies, creates a presumption for a hand 

recount.  Yet the Secretary has ordered canvass boards to ignore this crucial 

validation step and perform a Logic and Accuracy test which does nothing to truly 

validate the voting machine’s tabulation of actual ballots cast.   

However, because recounts are rare, there is little to no body of case law 

addressing this topic. So C.R.S. § 1-10.5-102(3)(a) speaks for itself; the plain 

language of the statute is that the canvass board “shall use the voting devices it has 

selected to conduct a comparison of the machine count of the ballots counted on 

each such voting device for the candidate race, ballot issue, or ballot question to 

the corresponding manual count of the voter-verified paper records.”  

The Secretary appears to be justifying her circumvention of the law by 

relying on a definition of “voting devices” found in C.R.S. § 1-1-104(50) as: 

any apparatus that the elector uses to record votes by marking a ballot 

card and that subsequently counts the votes by electronic tabulating 

equipment or records the votes electronically on a paper tape within 

the apparatus and simultaneously on an electronic tabulation device. 

 

This is an antiquated definition what has not been updated as recently as 

C.R.S. § 1-10.5-102 which was revised as recently as 2021. Cody Davis, a Mesa 

County Commissioner, responded to one elector with direction he had received 



  

19 

from the Secretary regarding C.R.S. § 1-10.5-102(3)(a). Voting devices necessarily 

include tabulation devices. See Exhibit 10. 

 

3. Determination of the issue is a matter of great public importance. 

Controversies concerning elections are important. Here, the issue as to 

whether a canvass board must follow the statutory prerequisite of C.R.S. § 1-10.5-

102(3)(a)&(b), prior to a recount, is of great public importance. Whether the 

Secretary obeys the law in conducting a recount in an extraordinarily close race for 

a U.S. Congressional seat is certainly of great public importance, as it obviously 

implicates the balance of power in the United States Congress. 

These are also issues of first impression, involving an important 

governmental office that is in violation of the clear meaning of the recount statute. 

In order for the public to have confidence that the recount is conducted in 

accordance with all of the applicable laws, this Court should resolve these issues as 

they apply to the race to become the Representative from Colorado’s 3rd 

Congressional District of the United State Congress. Additionally, without 

resolution of these issues by this Court, the Secretary’s violation of law will be 

repeated by canvass boards across the state concerning the recount of any election 

in the future.  
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The Colorado Constitution authorizes the General Assembly “to pass laws to 

secure the purity of election, and guard against abuses of the elective franchise.” 

Colo. Const., Art. 7, § 11. The General Assembly shall, by general law, designate 

the courts and judges by whom the several classes of election contests, not herein 

provided for, shall be tried, and regulate the manner of trial, and all matters 

incident thereto. Colo. Const., Art 7, § 12.  

Here, the statutory law concerning the testing of devices prior to a recount 

has been rewritten by the Secretary’s Orders and Rules, in a manner beyond her 

legal authority to do so. The canvass boards will have no choice but to follow the 

Secretary’s orders, unless the latter is mandated to follow the law and prohibited 

from violating the law in the future.  

Pursuant to C.R.S. § 1-10.5-102 (3)(a), prior to any recount, a canvass board 

is required to manually count the ballots that were counted by the randomly 

selected devices in the general election on November 8, 2022. After the manual 

count of the ballots that were previously counted by the chosen devices used in the 

general election, the canvass board must then compare the manual count of those 

ballots with the results of the machine count that was counted on November 8, 

2022. 



  

21 

Comparing the manual count of newly created paper test ballots is not 

legally sufficient because C.R.S. § 1-10.5-102 (3)(a) plainly and unequivocally 

requires a different prior to recount test procedure.  

Accordingly, the canvass board are not complying with C.R.S. § 1-10.5-102 

(3)(a). Thus, by directing the canvassing board not to comply with C.R.S. § 1-10.5-

102 (3)(a), the Secretary is abusing her authority by imposing a rule over a law.  

Generally, a statute finds meaning according to the legislative intent 

expressed in the language chosen for the statute by the legislature itself. People v. 

Jones, 346 P.3d at 48 (citing Pham v. State Farm Auto. Ins. Co., 296 P.3d 1038, 

1043 (Colo. 2013). When the language of a statute is susceptible of more than one 

reasonable interpretation, and is therefore considered ambiguous, or when there is 

conflicting language in different provisions, intrinsic and extrinsic aids may be 

employed to determine which reasonable interpretation actually reflects the 

legislative intent. Id. (citing Frank M. Hall & Co., Inc. v. Newsom, 125 P.3d 444, 

448 (Colo.2005)). However, here, no such ambiguity exists.   

At this juncture in the history of Colorado jurisprudence, the Secretary’s 

Orders and Rules have needlessly created confusion about the otherwise plain 

meaning of C.R.S. § 1-10.5-102 (3)(a)&(b), e.g. “any recount,” “the canvass board 

shall,” and “manual count of the voter-verified paper records.” At the very least, 
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the Secretary’s Orders and Rules have put the county canvass boards between a 

rock and a hard place, with C.R.S. § 1-10.5-102 (3)(a)&(b) clearly telling them to 

do one thing prior to conducting a recount, and the Secretary telling them to ignore 

the law and do something else. Most certainly, election officials have important 

duties concerning a recount, one of which is for the canvass board involved in a 

recount to test the devices that counted the vote in the election—and are going to 

be used in the recount to validate the tabulation already reported. 

The Secretary has ordered the canvass boards in 27 county recounts of the 

Colorado 3rd Congressional race to not comply with C.R.S. § 1-10.5-102 (3)(a), so 

it naturally follows that the requirements of C.R.S. § 1-10.5-102 (3)(b) also will 

not be met. Petitioners object to their votes being recounted without compliance 

with the C.R.S. § 1-10.5-102 (3)(a)&(b) prior to recount comparison test.  

Accordingly, the Petitioners respectfully file this petition for relief, pursuant 

to C.A.R. 21, for a specific order to show cause, as described herein. 

G. LIST OF SUPPORTING DOCUMENTS 

 

Exhibit 1: Affidavit of Plaintiff Gordon Carleton 

Exhibit 2: Affidavit of Plaintiff Sheryl Harmon 

Exhibit 3: Affidavit of Plaintiff Deanna Janckila 

Exhibit 4: Affidavit of Plaintiff Yolanda Melendez 
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Exhibit 5: Affidavit of Recount Witness James Wiley 

Exhibit 6: Election Order 2022-11 

Exhibit 7: Summary of Colorado’s Recount Procedures July 2022 

Exhibit 8: Election Order 2022-14 

Exhibit 9: Summary of Colorado’s Recount Procedures November 2022 

Exhibit 10: Email from Cody Davis regarding C.R.S. § 1-10.5-102(3)(a) 

 

CONCLUSION 

Wherefore, the Petitioners hereby request that this Honorable Supreme 

Court issue an Order to Show Cause directed at the Secretary to show by what 

authority she changed the law requiring the testing of voting devices prior to a 

recount, and why she should not be prohibited from doing so, in the future. 

Petitioners further request that the Court issue an Order to the Secretary to 

show cause why the Court should not order that she follow the law which specifies 

the prior to recount test which must occur in every county in the Colorado 3rd 

Congressional District race before starting a recount, pursuant to C.R.S. § 1-10.5-

102(3)(a) &(b). 

Petitioners further request that the Court issue an Order to the Secretary to 

show cause why the Court should not grant each of the orders which Petitioners 
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have requested in Petitioners’ Emergency Motion for Forthwith Orders to the 

Colorado Secretary of State in regard to the recount of the November 8, 2022 

Colorado 3rd Congressional District race (filed contemporaneously with this 

Petition), as follows: 

in the nature of a writ of prohibition or stay, to prohibit the Secretary 

of State from acting upon any amended and resubmitted abstract, 

unless and until each of the canvass board members has certified in 

writing under oath and subject to penalty of perjury that the prior to 

recount test required by 1-10.5-102 (3)(a) C.R.S. was conducted prior 

to starting the recount as required by law, plus details as to who 

conducted the prior to recount test, when it was conducted by date and 

time, and what the results were; 

 

and  

 

in the nature of a writ of mandamus or injunctive relief, to require the 

Colorado Secretary of State to immediately order that each county 

canvassing board member certify in writing under oath and subject to 

penalty of perjury that the prior to recount test required by 1-10.5-102 

(3)(a) C.R.S. was conducted prior to starting the recount as required 

by law, plus details as to who conducted the prior to recount test, 

when it was conducted by date and time, and what the results were; 

 

and  

 

in the nature of a declaratory or injunctive relief, to require the 

Colorado Secretary of State to forthwith order any county which 

conducted a recount without conducting the prior to recount test 

required by 1-10.5-102 (3)(a) C.R.S. prior to starting the recount as 

required by law, to disregard those invalid recount results and conduct 

a new recount preceded by performing the prior to recount test 

required by 1-10.5-102 (3)(a) C.R.S. prior to starting the recount as 

required by law; 
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and 

 

in the nature of a writ of mandamus or injunctive relief, to require the 

Colorado Secretary of State to forthwith order that the costs of a 

lawful recount in accord with 1-10.5-102 (3)(a) C.R.S. be borne by 

the county which performed an unlawful recount in violation of 1-

10.5-102 (3)(a) C.R.S. 

 

Respectfully submitted this 6th day of December, 2022. 

 By: /s/ Gary D. Fielder, Esq.   

 Gary D. Fielder, #19757 

 


