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Adi Dravidar Christians
can not be considered
as Schedule Castes in
view of Cause 3 of
Appendix-I of
Constitution
(Scheduled Castes)
Order, 1950

JIP.D.Dinaka

CJK misses the bus again

tmpeachment proceeding gets initiated
dalits rushes to CJK’s rescue

Months of uncertainty and speculations in media
and legal circle ended with the Central government
rejecting the Supreme Court collegium's move to
elevate Karnataka High Court Chief Justice P D
Dinakaran as a judge of the apex court in the wake
of allegations against him.

It has been reported that the Law Ministry has
returned the file recommending the elevation to the Chief Justice of
India K G Balakrishnan with a request to the collegium to reconsider
the recommendation. -

Earlier the CJI had written to the Law Ministry seeking to delink
the name of Dinakaran from the list of High Court Chief Justices,
recommended for elevation to Supreme Court.

On 18th December the proceeding to impeach CJK got officially
started with the Rajya Sabha Chairman, Hamid Ansari admitting a
notice of the motion by opposition MPs.

Now in the wake of impeachment proceedings, the CJI has said
that “the Collegium of SC has kept Justice Dinakaran's name in
abeyance’.

Dinakaran is facing allegations of land grabbing in Kavenrajapuram
in Tiruvallur district of Tamil Nadu, a charge denied by him.

Law Minister Veerappa Moily, has declined to comment publically
on the issue of elevation.

In August this year, the collegium had recommended the name of
* Dinakaran along with Chief Justices of four other High Courts. While
Dinakaran's name was kept on hold, four others were elevated to the
Supreme Court recently.

In the meantime, the Judicial Accountability and Judicial Reforms
Forum intensified its campaign against Karnataka High Court Chief
Justice P D Dinakaran, by enlisting support of political parties to initiate
an impeachment move against CJK in the Parliament.

CJK Dinakaran’s reaction to these developments appeared in a
section of media where le is said to have responded
by saying that allegations of land grabbing against
him were "baseless and incorrect”. On the
impeachment motion, he is said to have reacted, "it
is an unfortunate situation. Unfortunate not from
my point of view, unfortunate for not taking the entire
reality and entire facts available on record into
consideration." j

In a related development a section of Dalit’s
organizations, some of Dalit MPs, Mayavati, CM
of Uttar Pradesh, a self proclaimed champion of
dalit’s cause have rushed to the rescue of the
beleaguered Judge on the ground of his cast.

*Justice

Dinakaran is being
targeted because he
is a dalit.

Praveen

Rashtrapal and J D
Seelam,

Congress

MPs in
Rajya
Sabha

Hubli hosts lawyers’conference

boycott mars the function

The 9th State level Lawyers’ Conference jointly hosted by Hubli
Bar Association and the Karnataka State Bar Council was held in Gokul
Garden, Hubli, on 27th and 28th of December 2009.

The podium of the event was named after Sir Siddhappa Kambli, a
lawyer from Hubli of pre independence era and a freedom fighter.

The Chief Minister who was to inaugurate the function did not attend.
In his absence, his speech was read over by Minister, Jagadish Shettar.

Speaking on the occasion as the Chief Guest, the Union Law Minister;
Veerappa Moily made three important announcements. Firstly, the
existing Judges Inquiry Act, 1968 will be scrapped and in its place a
new legislation, Judicial Standards and Accountability Act will be brought
in. Fast Track Courts would be given additional responsibility in the
form assignment of different types of cases. And finally. the Circuit
Benches at Dharwad and Gulbarga would be given the status of
permanent benches soon. : :

The two days’s event witnessed 4 working sessions apart from
inaugural and valedictory functions.

Lawyers of Dharwad bar had boycotted the event, so were the
judges.

SC suffers another set back on

right to information
ﬁducigy capacity no bar to disclose info

The tough stand taken by SC that information held by competent
authorities in fiduciary capacity can not be divulged, suffered another
set back when the a bench of Delhi HC ruled favouring disclosure of
such information while disposing of a set of appeals.

The judgment assumes significance in view of the stand taken by
the Registry of the Supreme Court that the information held by Chief
Justice of India pertaining to the appointment of judges and their assets
could not be made public on the ground that he holds such information
in fiduciary capacity.

Interpreting various provisions of the Right to Information Act, a
bench of Delhi HC has said that "competent authority” has power to
make public, information held by them in fiduciary capacity in public
interest.

"Under Section 8(1)(e) of the RTI Act, the competent authority is
entitled to examine the question whether in view of the larger public
interest information protected under the sub-clause should be
disclosed... The competent authority can direct disclosure of
information, if it comes to the conclusion that larger public interest
warrants disclosure,” the bench observed.

The competent authority defined in the Act includes the President,
the Governor, Chairman and speaker of legislative body, Chief Justice

‘of India, Chief Justices of High Courts.

Bangalore mediation centre achieves 61% success

it should not be a ploy to get adjournment
Speaking in the inaugural function of the conference on ‘Alternative Disputes Resolution-Conciliation and Mediation’ on Saturday, the
13th of December 2009, CM B.S Yeddyurappa said thc nediation centre in Bangalore had achieved 61 per cent success in disposing cases.
The state government will give all help to the state judiciary for its work of administration of justice, the CM assured.
This moderate rate of success of the centre which v s started with much fanfare is due to the fact that many unscrupulous litigants use
it as a ploy to get much wanted long adjournments. And the system has not been designed to check such undesirable practices.

21st Year of Publication _
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Decide his fate quickly

delay defeats justice

It is commendable that the beleaguered Chief Justice,
E.D.Dinakaran has decided to remain absent to judicial
Junctions. He ought to have taken this wise decision long
ago. However, it is a little solace to those who want to seen
only untainted personalities in the Judiciary. For, he
continues to be the Chief of the judiciary in Karnataka.
The administration of the state Judiciary continues to be in
his hands. He wields the power to initiate process for
elevations to the bench. ARV :

Going by the observations made by the CJI,
K.G Balakrishnan, the Chief seems to be waiting for the
outcome of the now started impeachment proceedings in
the Rajya Sabha. He has not finally dropped the name of
Dinakaran from elevation to the apex Court.

The legislators on their part are in no hurry to decide
this issue which for them is trivial. That apart they are a
divided house. There is no unanimity amongst them on
such an important issue. Some MPs have already indicated
that they would play the Dalit card. Adding to the confusion
Is the stance adopted by another besieged Judge Soumitra
Sen.

Hamid Ansari, the Chairman of the Rajya Sabha who ought
to have constituted a three member Committee under the
Judges Inquiry Act, 1968 by this time has not done so till date
this paper went to press. :

At a time when all efforts are being made JSor speedy
disposal of cases either by regular courts or by mediations,
the system is ill afford to have a leader whose fate hangs in
balance. Therefore, in the interest of justice and in the interest
of the system, the fate of the Chief Justice should be decided
quickly. He should either be elevated with a clean chit or be
given marching order within the shortest possible time frame.
Any extraneous considerations should not be allowed to play a
role in it.

SCintervenes, surrogate twins get passport

real question of p&rentage remains unresolved

The 22-month-old twins of German parents born in the womb of
an Indian woman have finally found their way to home. The citizenship
of the twins and their parentage had become a tricky issue.

While the parents of the twins wanted the passports showing their
names as father and mother, the passports prepared by Government
was showing the Indian woman as their mother.

When the parents approached the Gujarat HC, the Court ruled
directing the Ministry of Home Affairs to issue passports to the twins.
The Centre took the matter to Sc.

According to the Centre, the passport office was willing to issue
travel documents to the twins, but they (German couple) were not
prepared to accept it. The boys were born to surrogate mother Martha
Khristhi on Jan 4, 2008.

When the controversy was taken upto SC, Advocate Dushyant
Dave, appearing for Jan Balaz, a German national, submitted that the
passports were ready, and that they should be handed over to the
biological parents. .

But Additional Solicitor General Harin PRawal said the passports
had been withdrawn as the government could not issue the documents
to the children as their parents were Germans.

A bench headed by Justice G S Singhvi asked the Ministry of
Home Affairs to issue travel documents to the twins within 48 hours
as the Centre had refused to grant them passports.

Around the Courts

Sec. 168 — Motor Vehicles Act, 1988 — determination of
compensation in case of death — different heads — future prospects
— regard should be had to changed societal conditions — higher
salaries and perks —so also inflation. :

While determining the amount of compensation payable to the
dependents of the deceased person several factors have to be taken
into consideration to arrive at the just compensation. In one of its latest
decisions, the SC has reiterated that no hard and fast rule can be laid
down as to what are the factors that should go into the decision making
process. -

While determining the loss of future prospects, the SC has held that
in the changed societal conditions and global scenario, the educational
qualification of the deceased, his past performance in his job, future
salary hike, increased perks, etc., should also be taken into consideration. -
The Court has further held ‘that inflation is another factor which the
Court should keep in mind while calculating the just compensation.

(2009 AIR SCW 6999)

Freedom of press/media - sting operations by channels — how
Jar permissible — should the media be reined by legislation ?

Sting operation by media particularly by TV channels by hiding
cameras have come here to stay. There are no laws to govern such
operations. There is a growing demand to regulate such operations
particularly in the background of the fact that many large business houses
own TV channels. They have an inherent dilemma to reconcile their
business interests with the hi gher standards of professionalism/demands
of profession. But so far no such move has been made by the legislators.

Such a demand was made before a bench of the SC which was
hearing a petition by R.K.Anand who was exposed by NDTV for his
obnoxious role in trying to win aver witnesses in a hit and run case of
high profile. Answering the demand the SC held “an y attempt to control
and regulate the media from outside is likely to cause more harm than
good. The norms to regulate the media and to raise.its professional

standards must come from inside’
: (2009 AIR SCW 6879)

Sec. 302 — Sec. 304 Part II - Sec. 53 of Indian Penal Code and
-Sec. 354 of the Criminal Procedure Code — appropriate sentence
— what is ?

Considering a vexed question of law and facts of deciding whether
an act of fatal assault would fall within the mischief of Sec. 302 or Sec.
304 part IT of IPC, a bench of the SC noticed that in the absence of
intention or pre-meditation in the mind of the accused to murder the
deceased, the offence would fall under Sec. 304 part IT of TPC and not
under Sec. 302.

Considering another problematic question of imposing appropriate
sentence, the bench observed that imposition of proper and appropriate
sentence on accused is bounded obligation and duty of the Court.
Endeavor of the Court must be to ensure that the accused receives
appropriate sentence. The sentence should be according to the gravity

of the offence, neither more nor less.
(2009 AIR SCW 6710)

J| Shivarj Patil Speaking on the occassion of P.G.C. Changappa Memorial

Lecture organised by Lahari. From Left to Ri ght are Prashanth Chandra,
President Lahari Adocate Forum, K. N. Putte Gowda President AAB and
Srinivas Murthy Scretary, Lahari Advocate Forum.
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INFORMATION TECHNOLOGY ACT,

CYBER CRIMES AND INDIAN PENAL CODE

Loopholes in the Information technology
Act:-

This act doesn’t deal with cyber squatting
i.e., stealing of domain name from its legal
owner, controlling the conduct
of cyber cafes, net pornography
hosted by websites of foreign
origin, taxation of e-commerce transactions,
spamming or the practice of sending unsolicited
commercial e-mails that amounts to breach of
individuals right to privacy on the Net; crimes
committed by websites of foreign origin; lack
of enforceability of the provisions relating to
e-governance; jurisdiction in the cyberspace
(namely, jurisdiction of courts and jurisdiction
of electronic contracts); stamp duty of
electronic contracts, cyber stalking, credit card
fraud, cyber defamation, Internet hour theft.

Information Technology
The rapid development of information
technology presents challenges for the law;

challenges which are not confined to any single

one of the traditional legal categories but which
arise in, for example, criminal law, intellectual
property law, contract and tort. Even land law
may not be untouched. Initially, these challenges
manifested themselves at the micro rather than
the macro level, with questions such as
applicability of copyright protection for
computer programmes. More recently, with the
accelerating growth of the internet and the
worldwide web, some of these problems such

* as privacy have ‘been excepted, and others

including the regulation of offensive material,
have come to the fore. In effect, the questions
posed before law by the advancing technology
are many and various.

Cyber crime

“Cyber crime” means any illegal act that
involves computer system, computer network.
The mens rea means an intent to secure access
to any programme or data held in any computer
system, computer network, and actus reus
means that with that intent the accused intends
to secure access unauthorisedly to any
particular programme or data held in any
particular computer, computer system or
computer network
Cyber Contravention- [ Section 43(A) to (H)
LT Act]
43(a) - cracking, computer trespass, privacy
violation. : _
43(b) - digital copying, date and computer
database theft, violation of privacy etc.
43(c) - deletion, alteration, damages,
modification of stored computer date or
computer programines.
43(e) - denial of service, spamming etc.
43(f) - interference or misuse of computer
devices etc.
43(g) - illegal access, misuse of computer
devices etc.
43(h) - computer /online fraud, phishing etc.
Cyber Offences- (Section 65-74 1.T Act)
Section 65- Tampering With Computer Source

Documents :
Section 66- Hacking With Computer System
Section 67- Publishing Of Obscene Information
In Electronic Form

Section 71- Misrepresentation
Section 72- Breach Of
Confidentiality And Privacy
Section 73- Publishing False Digital Signature
Certificate

Section 416 — cheating by personation.
Section 499 — Defamation.

Section 501 — Printing or engraving matter
known to be defamatory.

Section 503 — Criminal Intimidation.

Section 505(1), (2) — statements conducing to
public mischief.

Section 509 — word, gesture or act intended to
insult the modesty of a woman.

Cyber Crime Convictions & Judgments
(2002)7 SCC 759 -
(Before N. Santosh Hegde and

Section 74- Publication Of | ComPiled by -
Fraudulent Purposes

Indian Penal Code

BHAVANA G. K.
Y. B.A;LLB., Student
Bangalore Institute of Legal Studies

B.P. Singh, J1.)

Dr. Prakash .... Petitioner; Versus
State of T.N and others....
Respondents

From the point of view of | bhavana.kmurthy@gmail.com | v/, petition (Crl.) No 66 of 2002

Information Technology Act,
sections 167,168,169 and 170 of the Indian Penal
Code are important. L.T. Act has amended some
sections of Indian Penal Code. Section
167,168,169 & 170 relate to public servants and
discharge of public duty. Under amended
section 167 of Indian Penal Code, trade includes
trade done in all forms through electronic
transaction, or e-commerce. For example if a
public servant starts consultancy through
website and takes payments for the same; he
can be punished under the amended Indian
Penal Code. Electronic trade may be in goods
or services like music, consultancy etc.

Under amended section 169 of the Indian
Penal Code, the public servant can be
prosecuted and punished if he deals in electronic
property such as software e.g. sale, or bidding
etc.

Under amended section 170 of the Indian
Penal Code, a public servant who has started a

Bibliograpky:
1. Information technology Law And practice by Dr.
Gupta and Agrawal, Premier publishing company,
Edition 2009
2. An introduction to cyber crime and cyber law by
Dr. R K. Chaubey, Kamal law house, 2008 edition
3.http://scholar.google.com/
scholar?q=cyber+crimes+in+india+and+the+related
+laws+ and+judgements&hl=en&um=1&ie=UTF-
8&oi=scholart
4.2003(3)SCCo641

4 5. http://www.alertindian.com/node/18

6. (2002) 7 Supreme Court Cases 759
7. Supreme Court Millennium Digest
8. Criminal Major Acts, by PadalaRama Reddi and
Padala Srinivasa Reddy, Asia Law house, 8th edition

website in an unauthorized manner on behalf
of some Government investigating agency ina
fake way and collect private information from
people with malafide motive. This is an act of
impersonation by use of Electronic
communication.

Criminal liability for misuse of Information
Technology under Indian penal code
section 120A - criminal conspiracy

Sectior 153A (1) - promoting enmity between
different groups

Secticr: =92 - Sale, etc., of obscene books, etc.
Section 295A — Deliberate and malicious acts,
intended to outrage religious feelings of any class.
Section 463 — forgery.

decided on October 4, 2002

preventive detention- grounds of detention-
Significance of letter received from member
of public pro bono publico (in the public interest)
—Held, may be taken into consideration if such
letter is related to the grounds of detention -
Contention rejected that police is not entitled to
look into any material not collected during the
course of its investigation — Where appellant
had been served detention order primarily on
grounds that he had committed offense under
S. 67 of IT act, 2000 and under Ss.4 and 6 of
Indecent Representation Of Women (
Prohibition) Act, 1986 and S. 27 of Arms Act
1959 and detaining authority admittedly took
note of a letter from women member of public
stating that appellant had been involved in
heinous crimes, that police should ensure he is
punished and not released on bail, held on facts,
contents of letter were not extraneous or
irrelevant—Appellant’s representation was
rightly rejected by state Government- Words
and Phrases—"“pro bono publico”-T.N.
Prevention Of Dangerous Activities Of
Bootleggers. Drug Offenders. Forest
Offenders, Goondas, Immoral Traffic
Offenders And Slum Grabbers Act, 1982 [14
of (1982), section3(1)]

Preventive detention- Grounds of detention
— Extraneous material- Effective
representation- Detenu’s right to make. held, is
not affected in any manner just because a copy
of document not actually considered by the
detaining authority is included in the documents
of the Detenu — Where two letters written by
representatives of women’s organizations, inter
alia, threatening a “Dharna” if appellant Detenu
were released on bail were received by
detaining authority, Respondent 2, but not relied
on by him, where as another from an individual
demanding that appellant not be released on
bail, was relied on and copies of all three letters
were supplied to appellant, held on facts,
contents of the letters would not mislead or
confuse appellant

Preventive Detention- Grounds of
detention- Non communication of — Grounds
and other language not known to Detenu- Held
on facts delayed of two days in furnishing
translated copies had caused no prejudice to
Detenu.

Petition dismissed *

P
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AIWL Conference

Ernakulam witnesses Stree Shakti

All India Women Lawyers’ Conference was held in Ernakulam,
Kerala on 28th to 30th December 2009. The conference was jointly
hosted by All India Federation of Women Lawyers and Kerala Federation
of Women Lawyers. As part of the conference seminars were held on
Cyber Law and Crimes against Women, Matrimonial Property, Sexual
Harassment at Work Place and Gender Justice in Judiciary.

Nation embarks on e-tracking of crimes
it would automate the processes of case registration,
investigation, arrest and status of trials

The last session of the Parliament was informed that the Government
of India is interconnecting about 14,000 police stations and 6,000 police
offices across the country for an IT-enabled sophisticated tracking
system in crime investigation and detection of criminals.

The total estimated cost of the nation-wide project, called Crime
and Criminal Tracking Network and Systems (CCTNS), is Rs 2,000
crore, Minister of State for Home Affairs Ajay Maken said in the Lok
Sabha.

"The major role in the implementation of the project will be with
state governments and the Union Territory administrations,” Maken
said.

He said the role of the central government would be "largely
confined to development and management of the Core Application
Software and issuing guidelines, review and momtormg of the project
implementation".

He said three states — Andhra Pradesh, Karnataka and Gujarat
— have developed "somewhat similar platforms" to automate the
processes related to case registration, investigation, arrest and status
of court trials.

V1S major

Pronunciation: (VIS MAY-juhr)

Etymology: From Latin vis major, literally, greater force.
Also see force majeure. :

Meaning: noun: An unavoidable disruptive event (such as
an earthquake) that none of the parties is responsible for, which
may exempt them from the obligations of a contract. Natural
instances of vis major are also called acts of God.

Under the Indian Contract Act Vis major is a good defence
against non performance of the contract. Under Insurance laws
vis major is one of the grounds on which compensation may be
claimed. . :

EVENTSAND HAPPENINGS

@ On 03.12.2009 Advocates’ day was celebrated jointly by Lahari
Advocates Forum and AAB.

On 04.12.2009 B.N.Bachchegowda, Minster for labour,
Government of Karnataka spoke on the subject “Justice, Justice
Dispensation and Judiciary” under the auspice of Karnataka
Vakeelara Okkoota. The speech was delivered in Senate Hall of
Central College, Bangalore.

AEHSOTwEROS

Name of the Frazer Town police station has been changed under
the order of the City Police Commissioner. Henceforth the police
 station shall be known as Hoysala Nagara Police Station.

On 14.12.2009, Shankara Bidari, Commissioner of Police addressed
the members of AAB, Magistrate Court Unit.

@ On 16.12.2009 a Kannada book authored by S.Sharanappa
( 9343829861) on practice and procedures of cross examination
was released in a function organized by AAB in Vakilara Bhavana.

DoT imposes penalty on telecom operators in J&K
Airtel, BSNL, Vodafone, Tatas and Ambani in the list of wrong doers

At a time when security forces in the border State are working

hard to check illegal activities of those who sneak into India from,

across the boarder, telecom operators in Jammu and Kashir circle are
floating all norms prescribed by Department of Telecom for verification
of connection holders.

73,778 such cases have so far been detected and a hefty fine of
Rs 7.38 crore have been slapped against these wrong doers. These
include Bharti Airtel, BSNL, Vodafone and the Tatas and the Ambanis.

The highest penalty of Rs 5.33 crore has been slapped on Airtel
while the state run telecom major BSNL faces a penalty of Rs 1.48
crore.

The DoT has taken this extreme step to check misuse of telephone
in insurgency-hit state as non-verification of subscribers' identity could
lead to escalation of illegal activities. The DoT has been issuing
notifications from time to time to mobile operators to ensure 100 per
cent verification.

]

WE, SHIVKUMAR, BNANDGOPAL &
S.N. PRASHANTH CHANDRA HAVE
MERGED OUR LEGAL PRACTICEAND
SHALLNOWBEKNOWN AS THE LAW FIRM :

LAW & OPTIONS

with our office at I-A, 36TH CROSS, 2ND
MAIN,JAYANAGAR 8TH BLOCK,
BANGALORE 560 082
080-22441515
lawandoptions @gmail.com

SHIV KUMAR
B.NANDGOPAL
S.N.PRASHANTH CHANDRA
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