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SC comes under RTI Act

the unquestioned will be questioned
a big leap in ensuring transparency

“we cannot expose our 12th January registered a legal and
judges to public scrutiny or [FeYE victory to all those who
inquiry because it would TSN transparency in the
hamper their functioning judiciary. In a historic judgment the
and independence,"” three member bench of the Delhi

RAGILLLI AT Hioh Court on that day ruled that the
office of the Chief Justice of India comes under the purview of Right
to Information Act and is answerable thereunder.

The 88-page judgment has turned down many objections raised by
the Registry of the SC which has challenged the order of the single
Judge in writ appeal. The main grounds of objection of the SC was
that the right to information will hamper the independency of Jjudiciary.
Arguing on the point for the SC, Attorney General Goolam E Vahanvati,
had contended “we cannot expose our judges to public scrutiny or
inquiry because it would hamper their functioning and independence,"

Turning down this plea, the Court ruled , "the judicial independence
is not a privilege to a judge buta responsibility,"

Had the Courts in their wisdom ensured an internal system of
transparency not only in declaration > - z
of assets and liabilities but also in the SRS LL L g ULl T s

matter of elevation and promotion of Judiciary a;e ::lo_t.' o.:ess;
judges, the ILLHSE WG accountable than the judicia

avoided such a situation today. magistrates who are legally

Legal fraternity has generally
hailed the verdict.

Penny-wise-pound-foolish

state Govt spends Rs. 118.05 crore
to save Rs.9.12 crores

In a proverbial penny wise pound foolish attitude, the state Govt is
refusing to build jail Court which only costs Rs.9.12 crores, but has
has spent Rs. 118.5 crores during 2006-09 on undertrials in Kamnataka,
who were not produced before courts for varying periods.

The delay in disposal of cases becauses of absnece of undertrial
jail birds before the Courts lead to un necssary adjournment and
continued incarseration of them. The Govt has readily spentRs.118.5
crores on this but is delaying construction of Jail court at the cost of
mere 9.12 crores which would expedite trial of criminal cases.

This news was revealed in a report submitted by the Public
Accounts Committee (PAC) of the State Legislature. The report says
that the a proposal to establish prison courts is still pending before the
stale government since past five years.

The report says the state government’s administrative spending on
each undertrial per day was Rs. 86.39 duringh 2006-07, Rs. 98.71
during 2007-08 and Rs.109.40 during 2008-09. The expense on feeding
each under trial per day was Rs.22.68 during 2006-07, Rs. 23.72 during
2007-08 and Rs. 28.2 during 2008-09. The PAC report states that as
per the estimates drawn in March 2009, the Bangalore Central Prison
in Parappanna Agrahara had 5,015 prisoners which is far in excess of
its sanctioned strength. Of these, 3,434 were under trials. Among
them, 1,477 were not produced before any court for six months, 732
from six months to one year, 688 from one year to two years, and 537
for more than two years. The delay in producing the undertrials before
the courts many times is attributed to the lack of police security as
escorts for the prisoners.

boundtodeclare their assets”,
-DelhiHC

Impeachment panel formed

P.P.Rao, J| Sirpurkar & CJ.Dave in the panel
panel composition critisised

Rajya Sabha Chairman Hameed Ansari has constituted a three
member panel consisting of two Jjudges and a jurist to inquire into the
allegations made against CJK Dinakaran.The announcement came
on 16th Jan after 75 opposition members in the Rajya Sabha demanded
initiation of impeachment proceedings against Dinakaran.

Supreme Court judge V S Sirpurkar will head a three-member
panel, while noted jurist PP Rao and CJ A R Dave of AP High Court
are the other members of the Committee.

Constituted under the Judges (Inquiry) Act, 1968, the Committee
would "make an investigation into the grounds on which the removal
of Mr Justice Paul Daniel Dinakaran Premkumar, Chief Justice of the
Karnataka High Court is prayed for," a Rajya Sabha notification says.

I a related development, in less than a week’s time after
constitution of the panel, it has been criticized for its composition.
While Rao’s inclusion is being questioned for the reason of his lending
legal advised to Dinakaran shortly after allegations against Dinakaran
appeared in media, the inclusion of J | Sirpurkar has been questioned
on the ground of his service in Madras HC alongwith Dinakaran. The
voice of dissent against the composition of the panel has been raised
by the Forum for Judicial Accountability. But the chairman of the R_S.
has declined to replace Rao.

Govt to regulate licensing policy

lawmakers wish safe journey to road users

‘Worried by the ever increasing rate of road accidents across the
country, the Govt of India is planning to tighten the rules for issuing
driving licenses.

Indian roads emerged as the second hi ghest killer in road accidents
in the world in 2007 in the data compiled by the World Road Statistics.

The total number of people killed in road accidents in the country
was 94.985. Ahead in the list is China where 98,738 people were
killed.

According to the new set of rules, every regional transport office
will be required to have their own panel of doctors who will be
authorised to issue the medical fitness certificates to applicants. These
rules also contain a clause to impose a fine up to Rs 5,000 and
cancellation of licence if the driver is found talking on a mobile while
driving. Similarly, drunker driving will also invite hefty fine and the risk
of losing license.

These are some of the new clauses to be included in the proposed
amendments to the Motor Vehicles Act, 1988 to ensure safe driving.

SC recommended to South

will the dream be realized?

The Law Commission of India has recommended to the Union
Government to set up regional branches of the Supreme Court in
metropolitan cities particularly in southern India.

Law Commission chairman Justice A R Laxmanan has made the
recommendation in his latest report on the grounds that it will save the
time and money of the litigants who have to travel all the way to New
Delhi where the Supreme Court is located at present.

Chief Justice of India K G Balakrishnan is, however, opposed to
the idea, as according to him, it will be difficult to have proper
administrative control if the Supreme Court is bifurcated.

The proposal is presently under the active consideration of the
Union Government.
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Open up, do not challange before yourself
transparency not iron veil should be
your strength

During January 2010, a 3 member bench of the Delhi
High Court has rendered a verdict upholding the order of
Chief Information Commission that brought the office of
the Chief Justice of India within the purview of the Right to
Information Act.

What lead to this historic judgment is an innOCUOUS
question sent during Nov. 2007 by an RTI activist, S.C.

Agarwal, to the Registry of SC eliciting information on the
assets and liabilities of the judges of the Supreme Court.
The Registry of SC declined to part with the information.

In an appeal to the Chief Information Commission, the

CIC held that the office of the CJI comes within the purview

of RTI Act.

This time the SC took the matier to Delhi High Court.

The Court required noted jurist Fali S Nariman to assist
the Court. Nariman declined to do so on the ground that he

is of the view that judges should declare asset without
questioning the verdict of CIC and therefore, he can not be
impartial to the Court. The Court ruled directing disclosure

of information under the Act on the reasoning that the Jjudicial
office is essentially a public trust and society is, therefore,
entitled to expect that a judge must be a man of high integrity,
honesty and required to have moral vigor and ethical firmness.

Determined to take the matter to ils logical end, the SC
appealed against the verdict. The order in the writ appeal has
now gone in favour of the disclosure.

The Registry of the SC should magnanimously subject itself
to the ambit of RTI Act and should not question it before the
SC. In fact this legislation has been enacted with the view ensure
openness, transparency and accountability in the working of
every public authority. The Act has an inbuilt mechanism
against misuse. May be in the light to experience, Sec. 8 of the
Act needed to be strengthened. But that is something of
tomorrow. As of today, the higher judiciary should understand
that its strength is the confidence public repose in it. And
transparency boosts the strength.

Ordinance root to rout
monuments

games. more important not monument

The law comes in the way of new construction near old structures
declared to be monuments. Way out? Change the law ! The Govt of
India has adopted this ingeneous root to rout monuments mainly in
Delhi where huge constructions are required to be built for the on
coming Commenwealth games.

The 'Ancient Monuments and Archaeological Sites and Remains
(Amendment & Validation) Ordinance, 2010 is cleared by the Union
Cabinet and is being sent to President Pratibha Patil for approval.

What lead to this move of the Central Govt was a Delhi HC ruling
that invalidated 171 approval given by Archaeological Survey of India
(ASI) for constructions near monuments. Under existing rules, the
ASI could not have granted permission for construction. Therefore,
the Govt is changing the law to save the Games rather than monuments.

In its order, the Delhi HC had declared all 171 permissions granted
by the "invalid” and directed the government and the ASI to initiate
steps to remove the violations.

Around the Courts

Sec 302, IPC- Sec. 366, 367 & 391 of Cr.P.C.- Death Sentence
by trial Court, confirmation proceedings before High Court, nature
of proceedings, original or appellate ?

The nature of the proceedings before the division bench of the
High Court for confirmation of death sentence is the subject matter of
a judgment of the SC delivered during Dec. 2009. Declaration given
by the Doctor who recorded the dying declaration was sought to be
brought on record before the High Court for the first time by the
defence. Prosecution opposed the move. HC upheld the objection of
the prosecution. ;

When the matter reached SC, considering the questions the SC
felt that the proceedings of the HC for confirmation of death sentence
are in the nature of original proceedings being extension of the trial. In
view thereof, the SC felt that since the confirmation proceedings are
always original proceedings, the HC ought to have allowed the
application of the defence.

(2009 AIR SCW 7592)

Evidence Act, Sec. 45- Consumer Protection Act, 1986, Sec, 2
(1) (g)- case of medical negligence, requirement of expert’s
opinion as evidence-nature of — can it be dispensed with ? what is
the test ? ;

In case of allegations of medical negligence or in any other case
where an expert’s evidence is sought to be introduced, the test
prescribed by the SC is whether the matter is outside the knowledge
and experience of a lay person ?

Relying on the comments made in the book Errors, Medicine and
the Law by Alan Merry and Alexander McCall Smith of the Cambridge
University Press, the SC also laid down the test for admissibility of
expert’s evidence. They are :

« that the expert must be within a recognized field of expertise

« that the evidence must be based on reliable principles and

 that the expert must be qualified in that direction :

(2009 AIR SCW 7308)

Notifications & Circulars

At the request of our readers, we have shifted this column
from Samvada to Communiqué. Readers may share un noticed
circular, notifications or pronouncement of Courts thereon with
our columnist, H.R.Sreepada on pranati@hotmail.com or on
9844076629

-Ed.

Notification of the Government of Karnataka
bearing No.RD 56 MUNOSA 99 dated 20.05.1999
declared that agreement to sell, without of possession
of agricultural lands, to
a non agriculturist, as

; ; Notification No. RD
- belpg opposed topublic | 56 MUNOSA 99 dated
policy. 20.05.1999 quashed in

While Sec. 79 B of | jy R 2005 Kar 717
the Karnataka Land Reforms Act

prohibited transfer and holding of agricultural land by anon agriculturist,
the aforesaid notification issued by Revenue Department effectively
prohibited even such agreements.

This notification was challenged by an aggrieved intending buyer
whose agreement was refused to be registered by the registering
authority on the ground of the aforesaid notification. The agreement
stipulated that change of usage since qua non for delivery of possession
of the land.

Karnataka High Court in an order reported in ILR 2005 Kar 717
has quashed the notification bearing No. RD 56 MUNOSA 99 dated
20.05.1999as invalid and arbitrary.

H.R. Sreepada.

- Operative portion of an eviction petition read as follows:
| Petition filed under Sec. 21(1)(h) of KRC Act, 1961 is allowed. The tenant shall vacate
. and_handover the vacant possession of the petition schedule premises as and when he

| | Operation |
HUMOUR | successful |
adds spice to life 3 patient died x secures an alternative premises.
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What is precedent?
A Precedent is a judged case or decision of
Court of justice, considered as furnishing an

not considered all the isues involved in the lis
(litigation) can not be considered to be a
precedent vide 1991 (4) SCC 139 in State of UP
Vs Synthetic. It has also been well settled that
only ratio decidendi is binding and not obiter dicta

vide case reported in AIR 1991 SC 672

example or authority for an identical or
similar case or a similar question of law
arising subsequently. This is the

also a draft or form of a conveyance,
settlement, Will, pleading, bill or other

Article 141 of the |in Oriental Paper Vs
Constitution

i ;i 1991 (4) SCC 139 idendii inci
definition given by the Law Lexicon, the | A1r ig)gl SC 672 decidendiis the prmciple

Encyclopedia of law dictionary. It is| (1992) 4 SC 3l : A
e e (AIR 1968 Sg 2:7 inferred from the judgment of the higher

AIR 1976 SC 1441 | Court. Obiter dicta are the

State of Orissa. Ratio

of law that can logically be deduced or

legal instrument which is considered
worthy to serve as a pattern for future instrument
of the same nature.

History of Precedent:

In common law legal systems, a precedent
or authority is a legal case establishing a principle
or rule that can be deduced from the decision of
ahigher Court that can be utilized by other courts
when deciding subsequent cases with similar
issues or facts. Following the common law
practice, the Constitution of India vide Article
141 declares that the law declared by the
Supreme Court fo India shall be binding on all
Courts within the territory of India.

Ratio decidendi and obiter dicta:
Precedent that must be applied is known as

general observation of the §
Court while disposing of a case.

A decision is available as a precedent
only if it decides a question of Law.
The judgment must be read as a whole
and the observations from the judgment
have to be considered in the light of the
question which were before the Court
(vide (1992) 4 SCC 363).

A decision is only an authority-for Senior Advocate

¢ noadditional facts appear in the pending case
that might be treated as significant.

A decision is binding not because of its
conclusion but because of the ratio and the
principle laid down therein.

Uniformity and certainty in administration of

law is the biggest advantage derived

[Eh o N YV Ol | from following the law of

precedent. However, in practice,
over emphasis on the law of precedent many
times has acted as a stumbling block on

development of law. Voicing concern
B on such situations, the SC emphasized
| employment of intelligent technique in
T the use of precedent (vide AIR 1976
(| SC 1441).

8\ Criticism of Precedent

In a controversial 1997 book, an
American lawyer, Michael Trotter

M.Ram Bhat blamed over-emphasis by American

lawyers on binding and persuasive

what it actually decides. What is of the Pranati@hotmail com authorities, rather than the merits of

essence in a decision is its ratio and not every
observation found therein (vide decision of the
Supreme Court reported in AIR 1968 SC 647).
A court is "bound" to follow a precedent of that
jurisdiction only if it is directly in pdint. In the
strongest sense, "directly in point" means that:

the case at hand, as a major factor
behind the escalation of legal costs during the
20th century. He argued that courts should ban
the citation of persuasive precedent from outside
their jurisdiction, with two exceptions:
(1) cases where the foreign jurisdiction’s law
is the subject of the case, or

binding precedent. Under the doctrine of stare ¢ the precedent case is the same as the question
to be resolved in the pending case,

law-made by a higher court that is within the < resolution of that question was necessary to
the disposition of the precedent case;

according to the Supreme Court of India, a ¢ the significant facts of the precedent case
are also present in the pending case. and

decisis, a lower court must honor findings of
appeals path of cases the court hears. However,

judgment not founded on reasons or which does

(2) instances where a litigant intends to ask
the highest court of the jurisdiction to overturn
binding precedent, and therefore needs to cite
persuasive precedent to demonstrate a trend in

other jurisdictions. 4

Profile

The Vice President and the Chairman, Rajya Sabha Hamid
Ansari has appointed a committee consisting of Supreme Court
judge V S Sirpurkar, Senior Advocate and jurist P P Rao and
Chief Justice of Anhra Pradesh High Court, A R Dave fo inquire
into the allegations made against CJK Dinakaran. The committee
has been constituted under Sec. 3 of the Judges Inquiry Act, 1968.
Here is a brief profile of the first of them. -ED

P.P.Rao

Pavani Parameswara Rao is a well known jurist and Senior
Advocate practising in the Supreme Court. He was born on July 1,
1933, in Mogalicherla Village, Prakasam District of Andhra Pradesh.
He completed his B.A. from V.R. College, Nellore and his LL.B.
and LL.M. from Osmania University, Hyderabad.

Mr. Rao started his career teaching law in the University of Delhi
in 1961. He was enrolled by the Bar Council of Delhi in 1967 and
thereafter started practice in the Supreme Court. During this time he
assisted leading lawyers of the time like H.M. Seervai, M.C. Setalvad,
C.XK. Daphtary, N.C. Chatterjee, S.V. Gupte, A.K. Sen, Niren De,
etc. In February, 1969, he became an Advocate-on-Record. He was
Standing Counsel for the State of AP and a Junior Standing Counsel
for the Central Government before he was designated as Senior
Advocate by the SC in August, 1976. He was elected the President
of the Supreme Court Bar Association in 1991, and in 2006, he was
awarded the Padma Bhushan.

Soon after demolition of the disputed structure in Ayodhya in
December 1992, President’s Rule was imposed in the four BJP ruled
states, viz., UP, MP, Rajasthan and Himachal Pradesh. When these
proclamations were challenged in the SC by eminent lawyers like Soli
Sorabjee, Ram Jethmalani, Shanti Bhushan and others who generally

represented the opposition parties, Mr. P.P. Rao defended the
proclamations representing the States of MP and Himachal Pradesh
which were then under President’s Rule. Mr. PP. Rao conceived,
developed and presented the argument based on secularism which is
part of the basic structure of the Constitution and convinced the Court
that all the four BJP Governments had acted in concert and violated
the basic feature of secularism. The judgment is reported as SR
Bommai v Union of India, (1994) 3 SCC 1 =AIR 1994 SC 1918). Mr.
Rao has appeared in several other leading cases involving interpretation
of the Constitution. He successfully fought against the evil of capitation
fees in educational institutions in J.P. Unnikrishnan's case (1993); for
the privileges of Members of Parliament in P.V. Narasimha Rao's
case (1998) : for the Governor’s power to appoint a Chief Minister
who is not a member of the Legislature, but enjoying majority support
while her appeal against conviction was pending in B.R. Kapoor’s
case (2001); for the voters’ right to information about the antecedents

_ of contesting candidates in the PUCL case appearing for Lok Satta

(2003); for Government’s power of regulation of admissions to
professional courses for preventing exploitation of students by private
institutions in T.M.A. Pai (2002), Islamic Academy (2003) and P.A.
Inamdar (2005). Representing the National Human Rights
Commission, he persuaded the Supreme Court to intervene directly in
the Best Bakery case in which Fast Track Court had acquitted all the
accused in Gujarat riot case.

~ Mr. Rao is co-author of “Emergency and the Law” (1966) with
his Senior, N.C. Chatterjee,. He contributed a chapter “Union
Judiciary” in “Constitutional Law of India” edited by J| M. Hidayatullah,
(1984). He wrote a chapter on “The Political Executive” in the book
“Political Reforms™ published under the auspices of Centre For Policy
Studies (2001) and has contributed many articles to legal periodicals
and newspapers including for the golden jubilee of the Supreme Court
published in “Supreme But Not Infallible : Essays in Honour of the
Supreme Court of India (2000).” Articles autrored by him are often
published by the The Tribune and the Indian Express. 2
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EVENTS AND HAPPENINGS

« On 04.01.2010 Ganapati Pooja and Homa was performed in the
temple in the precincts of the Metropolitan Magistrate Court,
Bangalore.

@ On 13.01.2010 a Book titled Yearly Karnataka Law Reference-
2009 authored by M.M.Khiledar, Advocate, Davanagere, was
released in a function held in Vakilara Bhavana, Bangalore.

@ On 22.01.2010 a meeting of the General Body of AAB was called
to discuss the conduct of the III ACMM with advocates

@ On 20.01.2010 a book tilted Karnataka Municipal Corporations
Act, 1976 & Rules 1977, authorded by Ganesh Shenoy, Advocate,
Bangalore was released in a function held in Vakilara Bhavana,
Bangalore.

Deemed varsities to
lose status

44 institutions to be doomed

In a response to the notice on public interest petition filed in the SC,
the Humar Resources Development (HRD) ministry has stated that
of the 126 deemed universities across the country, 44 would be shut
down soon, another 44 have been give time of 3 years to improve and
others are doing well.

The deemed universities which were established with much fanfare
after an amendment to Universities Grants Commission Act, invited
the attention of the apex court after, lawyer, Viplav Sharma filed a
PIL in SC on the working of foreign varsities in India and deemed
varisities. :

The response of the HRD ministry is “the central government is in
the process of finalising a legislative proposal for regulating the entry
and operations of foreign education providers in India and the same
has to be introduced in Parliament after obtaining necessary approvals
within the government.”

The list of 44 which are facing the fate of derecognition has six
such institutions from the state. :

" However, the SC by its order dated 25.01.2010 has directed for
maintaining status quo on the functioning of these universities for the
time being.

Amendment

The Karnataka Land Revenue Act, 1964 (Karnataka Act 12 of
1964), has seen minor amendments in the year 2009

Teckie Lawyer 3% 203 T5

Computer Course (theory and practical) only for beginners

For those who already know computers, you may treat this as a refresher course and join

BOBREIT® BeedoE Sewdr} Do

4 Saturdays or 4 Sundays (5 hours every Saturday or Sunday)
Course fee Rs. 3150/- only

4 Bwe06 BILL wPme 4 FR@TE HITMLL
RReTEE Des® : Q. 3150/ F3.

TOTJEED : ﬁ)EgD‘ Ooi)zSU‘ (Breedeo® : 97310 88981)

Contact : MR.IYER @IzeeCo (Iyer Zone Consultants)
Mobile : 97310 88981

4th batch launching on 6th March

Law hacks the hacker

software professional sentenced
fo a year's RI

A Bangalore-based software professional, N.G Arun Kumar has
been sentenced to one year rigorous imprisonment and a hefty fine
for illegally using user-id and password of internet connection of Press
Information Bureau, Chennai, and 'exploiting' BSNL broadband
subscribers causing wrongful loss of Rs 38,248.

The CBI had investigated the case following a complaint from
PIB. Investigations revealed that Arunkumar logged on to BSNL
broadband internet connection and made alteration in the computer
database pertaining to broadband internet user accounts of 52
subscribers. The CBI had tried him in a Chennai metropolitan
magistrate Court.

SC judgment on ldga ground
sets at rest long pending issue

The recent judgment of the Supreme Court regarding Idga Ground
issue as belonging to Hubli-Dharwad Corporation has set at rest the
long-standing issue in the twin city and has been taken in the right
spirit by both parties concerned.

The four-decade-long dispute, which had claimed six lives and
caused heavy loss during the violence in 1991 and 1992, was over the
ownership of the land between Anjuman-I-Islam and Hubli Dharwad
Corporation.

HUMOUR
adds spice to life @

This Will is not a Testament
Judge : What is the duration of
the partnership ?

Advocate : At will

Juge : Have you produced the
Will?

Tit Bit
* The winter vacation, 2009 for the High Court of Karnataka
was extended upto 01.01.2010.

* On 13.01.2010 J| Tarun Chatarji, Judge of S.C. retired.
* 15.01.2010 was declared to be a non sitting day for High Court.

CGC appointments

The Ministry of Law and Justice by its order bearing No.F36(7)/
2009-Judl, dated 17.12.2009 has engaged the following Advocates as
Central Govt Counsel for a period of three years or until further orders
whichever is earlier :

S.A.Khadri, M.Svayamprakash, A.Hanumanthappa,
Jagdishchandra Hulsoor, H.Dayanada Saraswathi, H.D.Nagaraj,
R.GHalesha, C.Ramakrishna, T.A.Ramachandraiah, Mohan Krishna

LA.

Judge : what is the I.A for
Advocate : for early hearing.
Judge : Post the I.A. alongwith
the main petition.

and H.B.Somapur -
Due to paucity of space
I N\ | wordspower could not be
H@@MMUN“@UEW published in this issue ED
For Subscription OBITUARY
et *On 30.12.2009 K
: > On 30.12. aranam
s S'Bﬁtgy;'éa;izng Koo Shreedhar (61), Advocate,
expired at Bangalore
For Advertisement ||| 1o on 06.01.2010 B.S.Keshava
Contact:- Iyengar (84), Senior advocate
Shri G K. Kulkarni and former Advocate
0448240731 General, expired at
— — Bangalore.
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