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Opposition to removal
of Contempt Powers

Opposing the Centre's proposal to divest the Central Administrative
Tribunal of its contempt powers Mr. Justice N Santhosh Hegde, Judge,
Supreme Court of India, said as such powers were to ensure effective
implementation of its orders, the very objective of tribunal would become
futile if they were withdrawn. Addressing the conference of Vice-
Chairpersons of CATs in New Delhi on February 12, 2005 Justice Santhosh
Hegde, said that "divesting a tribunal of its contempt powers is like cutting
the head to get rid of headache. Contempt powers are not vested in
courts to harass people. It is to make sure effective implementation of its
orders. The objective of formation of CAT would become futile if its orders
are not obeyed." Justice Hegde also mooted expansion of CAT's
jurisdiction by adding more organisations controlled & owned by the
Centre. He expressed that the disposal rate of CATs is higher and therefore
they should be given all support and encouragement.
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Ashok Haranahalli
elected Peside‘nt

Mr. V. N. Murthy

In elections held on 11/18-2-
2005 Mr. Ashok Haranahalli, has
been unanimously elected as the
President of Lahari Advocates
Forum for the period 2005-06. Other

office bearers of the Forum are Mr.
D. Srinivasa Murthy: Vice -

President; Mr. V.N. Murthy :
Secretary; Ms BJG Sathyshree:
Joint-Secretary; Mr. K. Sathyendra
Nayak: Treasurer. Mr. J G
Chandramohan, Mr. A D
Ramananda, Mr. Sutradhara
Ramaiah, Mr. S. Vivekananda and
Mr. S V Srinivasa Moorthy are
members of the Managing
Committee.

Caught redhanded

On 4-2-05 Lokayuktha officials
trapped Mr. J. H. Narayanaswamy,
Public Prosecutor of Hassan
District court, while taking Rs.
10,000 as bribe from Complainant
Pratheek to file statement of
objections to the bail plea
submitted by the Accused
Rajegowda. Mr. Narayanaswamy
was remanded to judicial custody.

D J apologises
The Principal Dirstrict & Serions
Judge Davengere Mr. S. Mariyappa
on February 15, 2005 tendered an
unconditional apology in person to
the High Court of Karnataka in
connection with a contempt
petition. Chief Justice N K Sodhi
and Mr. Justice B Padmaraj
dropped the proceedings against
Sri Mariyappa after placing the
apology on record. The contempt
petition was filed on the ground that
despite the direction of the court
the sessions judge has not decided
the bail plea of the complainant. In
his apology the judge informed that
he will be careful in future.

Circuit
benches soon

Mr. H. K. Patil, Minister for Law
and Parliamentary Affairs on
February 26, 2005 expressed hope
that circuit benches at North
Karnataka will be established
soon. He was speaking to the
press after meeting with the
Karnataka High Court Chief Justice
N K Sudhi, in this regard. He told
that he had in fact appraised the C
J that Advocates of North Karnatak
had began agitation once again. He
also said that the notification for
establishing the benches was
issued six months ago and the
committee comprising high court
judges constituted to study
infrastructure facilities and not so
far visited the venues. Mr. Patil
informed that the C J had assured
him of taking an early decision in
the matter.

Book Released

O In a function held at
Bharalhiya Vidya Bhavan,
Bangalore on 4-2-05 Prof J
Sashidhar Prasad, Vice -
Chancellor, Mysore University,
released a book written by Mr. CB
Srinivasan, Advocate, titled
*Valmiki =~ Mathu Kuvempu
Ramayanagala Sameekshe". Prof.
Kamala Hampanaa, President of
71st All India Kannada Sahithya
Sammelana, presided.

Q Inafunction held at Vakeelara
Bhavana on 9-2-05 Mr. Justice SR -
Nayak, released a book titled a
treatise on law of evidence written
by Mr. Mohammed Asif, former
District Judge and Advocate The
book published by Lawyers Law
Book, Bangalore containing ii + 460
pages is priced Rs. 350/- Mr Justice
S R Nayak, has also written
foreword to the book.

Appointments

The following Advocates have
been appointed as Addl. standing
Govermnment counsel for conducting
Central Government cases (other
than Incometax and Railway
Depertments) and cases filed
against public officers while in
service of Central Government
before District/ Subordinate courts
/ Consumer Forum / Tribunals at
Bangalore, viz., M C Ravikumar, K
M Janardhana Reddy, M B Sujatha,
Y P Vijayavasantha V Kumari,
Shivamallu and B S Saraswathi.

Part 11

Around
the Courts

Constitutional Law

Q (a) Article 12 - Board of
control for cricket in India - not
a State;

(b) Article 32 - violator of the
right should be a State for
invoking enforcement of
Fundamental Right; \
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In a judgment delivered on
February 1, 2005 a Constitution
bench of the Supreme Court by a
3:2 majority dismissed a writ
petition filed by Zee Telefilms
challenging the cancellation of a
four year domestic cricket telecast
rights contract given to it and
awarding the same to the Prasar
Bharathi. The majority judgment
was given by Mr Justice N
Santhosh Hegde, Mr. Justice B P
Singh and Mr. Justice H K Sema
and the dissenting judgment was
from Mr. Justice S N Variava and
Mr. Justice, S B Sinha. Declining
to scrutinise the Board's financial,
functional and administrative
functions the court declared that
BCCIl was not a State or its
instrumentality under Article 12 of
the Constitution. The court also
declared that the pre-requisite for
invoking enforcement of a
fundamental right under Article 12
is that the violator of the rights
should be a State. The judgement
held that since BCCI has not been
held to be a State within the ambit
of Article 32 the same reasoning
holds good for Article 32 as well.

0O Administration of justice -
Media has no role to interfere
with justice delivery system;

In a judgment delivered during
the first week of February 2005 the
Supreme Court warned media
against interfering  with
administration of justice by
narrating "facts" that may be used
in the trial of a case. The court
observed "We depricate this
practice and caution the publisher,
editor and the journalist who were
responsible for the said article
against indulging in such trial by

continued on page 3
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The great tides and currents which engulf the rest of men do
not turn aside in their course, and pass the judges by

Benjamin N Cardozo

Today Patna, Tomorrow ..... ?

The incident leading to the Patna High Court Judge Mr. Justice R S
Garg, seeking transfer from the 'secular' State of Bihar has set in motion
numerous reactions. Action of the police in dismantiing the loud speaker
from the high minaretes of a mosque situated near the High Court and
escorting of a muezzin and mosque authorities before the court for
disobeying an earlier directive of the Court not to disturb the working of
the court by the use of loud speakers lead to a commotion, a protest
march, shouting of slogans and labelling Justice R S Garg as an "RSS
stooge".

It is noteworthy that not withstanding an earlier agreement between
the mosque authorities and the High Court, loud speakers will not be
used during the court hours so as to aviod hampering of the court work,
the same was observed more in its breach. When the nuisance continued
unabatel and more blatent the judge had no option but to ask the District
Magistrate to ensure compliance of the court directive. However, the
members of the community took it as an affront and interference in their
religious affairs and indulged in activities which were perse retatiatory
and browbeating the judge. It was open to the High Court to deal the
matter under contempt jurisdiction but for inexplicable reasons that
jurisdiction was not invoked.

The episode shows how issues pertaining to civil society when
communalised turn into combustible material for social conflagration. It
is ironical that the champions of minority rights who include political
elements did not choose to protect the dignity of the court from persons
who dare to indulge in mockery of law and mud-slinging against the judge.
The same evening loud speakers were back with blaring intonations in
the presence of policemen intimidated into inaction.

A serious question which arises for consideration involving such
situations would be whether in the name of the religion functioning of
courts could be allowed to be stymied and is there any regulatory
mechanism which can save the working of both the institutions without
allowing one of it from trudging into other's territory ?

The Constitutional Perspectives

of Judicial Reform

C B Srinivasan, Advocate
The post independent legal firmament was oxidized by the Constitution
of India. It was produced after a long deliberation by Statesman, Legal
experts, political pundits, of whom Mr. Krishna Murthy Rao was one. It
has been the most important doctrinaire political document of the nation.
Having regard to the fact that the Constituent Assembly was presided
over by the political savant of the times, it can eponymously be called the
Ambedkar Smrithi of modern renaissant India. The performing parts of
the Constitution are devised as the Legislative, Executive and Judicial
wings. The experience of the past over five decades has shown that the

working of these wings has been a cry for reforms.

The Law declared by the Supreme Court

Article 141 of the Constitution has a diktat that the law declared by
the Supreme Court shall be binding on all courts, within the territory of
India. Such a sweeping power has with it the influence of an indomitable
nature. Itis expected of such supreme power to have some characteristics.

Vishnu Sharma of Hitopoadesha fame has said of Supreme kndwledge
as possessing the qualities such as

Sarvada - Always

Aharyatvat - Incapable of being stolen
Anarghyatvat - Highly precious

Akshayatvat - Incapable of being drained of efficacy.

Ones expectation is that the declaration of the law by the Supreme
Court be also endowed alike with qualities of

i) being precious and invaluable;
i) being certain and predictable;

iii) being long standing and time honoured.

A study of the cases of the Supreme court shows that it has passed
through various phases

Formative Decade 1950 -59
Tumultous Decade 1960 - 69
Progressivbe Decade 1970 -79
Restorative Decade 1980 -89
Disturbing Decade 1990 onwards.

The earlier judgments were conducive to civil law development.
Dissensions by judges had a mark of revolution. The judgments were
scholarly, running with an imprint of authority. They bore an appeal to
reason and projected an enlightened vision. They beamed a catholicity of
collective ideals. They impressed everyone with a tone of authority
expressed in a facile diction.Some of them were characterized by
simplicity and straight forwardness worthy of emulation, and so frequently
quoted thereafter.

But, this trend is now lost. Hon'ble N.H.Bhagwati J (senior) took the
bold step in declaring that the Supreme Court could also err, and so
overruled himself. In Behram Khurshid Vs Bombay State (AIR 1955 S.C.
123) a conviction was turned to acquittal. According to him, a precedent
has binding force but it was unwise to lie locked in bigotry. This set the
pace for reformation. The Supreme Court judgments are precious. But,
even the most precious diamond needs be set in prestine gold.
Anarghyamapi Manikyam Hemasrayam Apekhsate Thus, sow the seed
of reformation to harvest a crop of rejuvenation. From this point of view,
when A K. Gopalan Vs Union of India (AIR 1950 S.C. 27) which said that
once Parliament say, passed a legislation prescribing a procedure which
said that the eyes be plucked, then the court has to uphold the same
because it lends a procedure established by law, was overruled in R. C.
Cooper Vs Union of India (AIR 1970 S.C. 564) it became the watershed in
the Constitutional history of the nation. The courts could declare that the
removal of eyes is a barbaric punishment affecting right to life.

The theory that the object and form cf the State action determinethe
extent of protection which the aggrieved party may claim is not consistent
with the constitutional scheme. The bench of 11 judges overruled the
judgment of 5. :

In Maneka Gandhi Vs Union of India (AIR 1978 S.C. 597) there was an
expansion of the theory that fundamental rights were relevant not only
with regard to the contents of the law, but to a fair and reasonable procedure
in the performing parts. ‘Maneka Gandhi', now is the talisman to which is
tested all legislative measures, primary, delegated and administrative.
That name beings to mind, not merely the champion of prevention of
cruelty to animals on the administrative side, but a by name to the
preservation of the civil rights of all citizens against arbitrary action.

In another area relating to the Parliament's power to amend the
Constitution, 1.C.Golaknath Vs State of Punjab (AIR 1967 S.C. 1643)
was overruled by Kesavananda Bharathi Vs State of Kerala (AIR 1973
S.C. 1461) and there was laid bare a clear concept of the Basic Structure
of the Constitution that could be the fortress into which the legislative
power cannot have its entry.

Such and similar instances of the diamond being wrapped in prestine
gold are good. But, the distress is the sight of the Supreme Court over
ruling itself on every pin, point and prescription, over trivialities, moods
and settled grounds. Some instances suffice to show that this trend is
now becoming too frequent to be justified. A statistical enquiry shows
that the Supreme Court overruled itself only 4 times in the decade 1950-
59; 41 times in the decade 1960-69; 54 times in the decade 1970-79; 56
times in the decade 1980-89; 89 times in the decade 1990-99; and 55
times now during 2000-01-02. The cavils and carps, the animadversions
and scathing observations of larger benches of the judgments of smaller
benches do not bringing credit to the top institution.

QO No Principle In Law.

In Union Bank of India Vs Manku Narayana (AIR 1987 S.C. 1078) the
Supreme Court said that the decree holder had to proceed against the
mortgage property first, and then proceed against the guarantor. Overruling
this in State Bank if India Vs M/s Indexport Registered (AIR 1992 S.C.
1740) the Supreme Court said, "It appears the above quoted observations
in Manku Naryan's case are not based on any established principle of
law and/or reasons and in fact, are contrary to law."  fo becontinued
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Around the
counftry

Q Hell broke out on February
4, 2005 when a large section of
people belonging to a particular
community took out a procession
denouncing Mr. Justice R S Garg,
Judge of Patna HC, following the
local police bringing down the loud
speakers from the Minars of a
mosque and taking the muazzin of
the mosque to Kotwali police
station for violating directives of the
High Court on the use of loud
speakers for the prayer. Following
this outburst Mr. Justice R S Garg
publicly sought his transfer from
Patna HC. Earlier in the day taking
strong exception to the use of loud
speakers at a mosque adjascent
to the HC, Justice Garg, had
summoned the District Magistrate,
the Superintendent of Police asking
them to explain whether the use of
loud speaker at the Friday prayer
which caused disturbance during
the court proceedings was not
violative of an earlier court order
which restrained the mosque from
using the loud speaker during court
hours.

O National Jurists conference-

on Spiritual Wisdom for Global
Justice was held at Tirupati on 26th
and 27th February, 2005. Mr.
Justice Shivaraj Patil, former judge,
Supreme Court of India and
Member, National Human Rights
Commission, Delhi, inauguated the
conference. The conference was
organised by Prajapita Brahma
Kumaris Ishwariya Vishwa
Vidyalaya, Mount Abu and hosted
by the local branch of
BrahmaKumaris. A large number
of judges, former judges,
Advocates from abroad and India
attended. 17 Advocates from
Bangalore were among the
participants.

. AnIndore court recently ruled
that not standing at attention during
the national anthem is not an
offence. However, the court
observed that it is the moral duty
of a person to stand in attention
when the national anthem is
played. But if they do not do so it
does not amount to an offence
under the National Flag Code 2002.
Dismissing a complaint filed
against Union Railway Minister
Lalu Prasad Yadav and the Bihar
Chief Minister Rabri Devi, the
Judicial Magistrate Mr. Narendra
Jain held that no prima facie case
was made out to take congnizance
of the complaint. The complaint
was based on a photograph
published in a local eveninger
showing the couple sitting while
others were standing in attention
when national anthem was being
played.

News Focus

0 On 15-2-05 Mr. Kashinath &
party provided a programme of old
film hits under the auspices of AAB
at Vakilara Bhavana

Q On 2-2-05 Mr. Justice V S
Malimath, former Chief Justice of
Kerala High Court, delivered a key
note address at the one day
seminar on “recommendations of
the committee on reforms of
criminal justice system." The
seminar was jointly organised by
the Institute of Social Sciences and
the Karnataka State Police. Justice
Malimath said with  the
advancement of science and
tenchology new types of crimes are
emerging and hence the police
should be provided with more
sophisticated weapons and
gadgets. While criminals are armed
with deadly weapons the police
continued to use age old rifies. He
also stressed the need for
revamping of criminal justice
delivery system to protect human
rights and providing justice to the
victim.

B -On 28-2-05" " ‘M.
Siddaramaiah, Deputy Chief
Minister & Finance Minister of
Karnataka, addressed the
members of AAB in the High Court
unit. Mr. D L Jagadish, President
AAB, presided over the function.

Dis(i(rct de vqtge

Mr. KM Basavaraju
It is reported that Mr. K M
Basavaraju, Advocate & Notary
from Bangalore, visited south Indian
pilgrim centre of Thirupathi, 205

. times between 1988 and begining

of 2005. A record of sorts in visiting
the perticular Shrine has been
created indeed.

Obituary
We report, with regret, that :

a On 15-2-05 Appa Rao,
Advocate, died. Appa Rao was the
father-in-law of K Appa Rao,
Advocate, High Court of Kamnataka

Q On 18-2-05 B S Sundarraj
(82) Advocate, passed away at
Bangalore

EFS0n. =26 -2-05 = ¢ N
Chandrashekar (80), Advocate,
passed way at Bangalore.

Q On 22-2-05 Shivaram Joshi
(75), Advocate, passed away at
Bangalore.

Around the Courts

media when the issue is sub-judice and other journalists should take
note of the displeasure expressed by us for interfering with the
administration of justice."

While allowing an anticipatory bail plea by an accused in a dowry
death case a bench comprising Mr. Justice N. Santhosh Hegde and Mr
Justice S B Sinha took serious note of an article published in a magazine
based on an interview with the victim's family even as Accused's bail
petition was pending before the court. One M P Lohia, facing charges of
causing death of his wife had moved the apex court against a Culcutta
High Court order rejecting anticipatory bail to him. While Lohia's SLP
was pending before the court a local magazine published an artice titled
"Doomed by Dowry" giving a version of the tragedy and extensively quoting
the version of the father of the victim

O (a) Sec 5 of Chattisgarh Private Sector Universities Act, 2002 -
Unconstitutional;

(b) Conditions and guidelines set by Universities Grant
Commission in setting up a University is in consonance with the
objective to be achieved by Parliament through various legislations;

In a judgment delivered on February 11, 2005 a division bench of the
Supremne Court comprising Chief Justice R C Lahoti, Mr. Justice G P
Mathur and Mr Justice P K Balasubramanyam declared that Sec: 5 of
the Chattisgarh Private Sectors Univenities Act, 2002 as unconstitutional
and consequently quashed the registration of over 100 private universities
which had mushroomed in the State. While allowing a PIL filed by the
former UGC Chairman Prof. Yashpal, held that the conditions and guidelines
prescribed by UGC in setting up of a University was in consonance with
the objective sought to be achieved by Parliament through various
legislations. Commenting on the manner in which registrations were given
to various private Universities said that the State, enacting a law providing
for establishment of Universities must insist that "Only an institution with
all the infrastructural facilities where teaching and research on wide range
of subjects and of a particular leve! are actually done, acquires the status
of a University."

Municipal Law

O Building bye-laws must be followed - regularisation of
deviations by compounding should only be exception;

In a judgment delivered during first week of February 2005, a bench of
the SC comprising Chief Justice RS Lahoti and Mr Justice Ashok Bhan,
held that the present day builders violated with impunity, the sanctioned
building plans and deviated from them prejudicing the ptanned development
of the city. "Unwary purchasers in search of a roof over-their head buy
such buildings and becomes victims to the designs of unscrupulous
builders. The builder conveniently walks away having pocketed the money
and leaves the occupants to face the music in event of unauthorised
constructions being delected and threatened with demolition," the bench
observed when dealing with an appeal filed by Friends Colony Development,
Cuttak who had challenged the construction of a building in violation of
the sanctioned plan The court said "Though, the local authorities have
the staff, whose duty is to keep a watch on such activities, they often fail
in their duty. Strigent actions are to be taken by ruthlessly demolishing
such buildings. The purchasers should be adequalely compensated by
the builder. The arms of the law must strech to catch hold of such builders
and at the same time ensure vigilant performance of the officials."

In the case on hand, the builder went ahead with the construction of
the building despite knowing it is in violation of the sanctioned plan. He
also got the premises occupied even after the matter was in court. The
trial court has ordered demolition of the additional floor. The HC directed
the lower court to consider the matter afresh. While setting aside the
appeilete order the Supreme Court observed that if illegal activities like
this were rampant then the HC may initiate suo moto public interest
litigations to check the menace. The court also observed that the State
governments should consider levying heavy penalty on such builders and
also set up funds which can be used to compensate unwary buyers who
are displaced due to demolition. "The application for compounding the
deviations must always be dealt at a higher level by a multimembered
high power committee so that builders cannot manipulate," the court
said. In its observation the court remarked that a professional builder was
supposed to understand the law better and any violation by him can be
safely assumed to be deliberate and done with intention of earning profits.

continuedon Page 4
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Consumer Nofe

Taking a serious note of a bank's
lack of respect to Sanskrit
language, Delhi State Consumer
Forum, recently has awarded a
compensation of Rs. 12,000 to a

" Complainant whose cheques were

not honoured as he had filled them
up in Sanskrit. "To deprieve the
consumer of his constitutional right
of mentioning the amount of the
cheque in Sanskrit is not only
charlatal act but amounts to
grossest defieciency in service and
violation of Official Languages Act,"
President of the Forum Mr J D
Kapoor and Member Rumnita
Mittal said. Terming the conduct of
Andhra Bank as highly deplorable
and capricious the forum said that
if there was difficulty for the official
to decipher the meaning of ‘panch
sahastra matra’ (figure in words) he
could have got it clarified from a
person having knowledge of
Sanskrit language. The forum
Awarded Rs.  10,000/-
compensction towards mental
agony harassment and humiliation
and Rs. 2000 towards litigation
cost.

Judicial Member
Appointed

The President has appointed
Shri. Ashok S Karamadi, Advocate,
as Judicial member of the central
Administrative Tribunal, Chennai.
As per notification No. A-11013/13/
2004-AT dtd 7th February 2005 the
tenure of appointment will be fora
period of five years from the date of
taking charge of the post or till the
age of 62 years, whicheveris earlier.

Kolar Diary

Q On 11-2-05 Ms. G Girija,
Advocate from Kolar got married to
Mr K R Vittal Krishna at Kolar.

Q0 On 19-2-05 Mr. Justice H N
Nagmohan Das, Judge, High court
of Karnataka was felicitated at
Kolar, on his being elevated as a
judge. Kolar District Bar
Association had organised the
function. . :

0 In the election held on 25-1-
05 Malur Advocates Association
elected the following office bearers.
T B Krishnappa -President, C
Ashwathanarayana - General
Secretary, S Vijayakumar vice-
president, C Munirayappa joint -
secretary, Subramani - Treasurer

Wedding X"

We are glad to report that :

a On 10-2-05 Mr. D Ananda
Theertha, Advocate, Married Ms.
-S N Bhargavi, at Bangalore.

Retired
On 28-2-05 Mr. H M Bajentri,
retired as a District Judge from
Bangalore City Civil Court. (CCH
NO 13)

Accused gets
benefit of the order

In a ruling delivered during the
first week of February 2005, a
division bench of the Karnataka
High Court comprising Mr. Justice
S R Bannurmath and Mr. Justice
A C Kabbin, held that if a person
accused in a case stands on the
same footing as the other Accused
should not be denied benefit of the
order extended to others
irrespective of his not preferring an
appeal. While answering a
reference received from sessions
court, Tumkur, the division bench
gave this ruling.

The sessions court had
convicted one Narase Gowda and
eight others for an offence of
attempting to murder. Narasa
Gowda, sought suspension of the
sentence to prefer an appeal but
he did not file an appeal and was
absconding. Meanwhile remaining
accused who moved the High

- Court obtained an order of

acquittal. The prosecutor informed
the sessions court that the benefit
of the order has to he extended to
the Accused who was absconding.
In this background the reference
was made to the High Court.

News Panorama

During February 2005 Greece's
Christian Orthodox leaders called
an emergency meeting in a bid to
contain the damage to their
credibility. The country's spiritual
leader Athen's Archbishop
Christodoulos, convened the holy
synod to kick-start an internal
inquiry into a ring of priests who
are accused of bribing top judges
and lawyers for favourable rulings.
The judges, lawyers and priests are
under investigation for helping drug
dealers bail, involvement in
prostilution and influencing church
elections.

Miscellany
_..-Inafunction held at Bangalore
on February 18,2005 the Rotary
Bangalore Mega City honoured B
C Prabhakar with Rotary centennial
award for being a leading Advocate

of the city and his dedicated
service to the society.

International Conference

Computer Law Association
(CLA), an intemational organisation
of IT & Professionals in association
with Tradefairs and Conferences
International (TFCI) organised a two
day International Asian Conference
2005 on recent developments in
information technology and tele
communication law at the Leela
Palas Bangalore on February 1-2,
2005.
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Around the Courts
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Labour Law

Q Probationer can be discharged even without a formal
inquiry if he is not suitable for the job;

While allowing an appeal filed by Sirsa Muncipal Committee againt a
P&H High court judgment ordering reinstatement of a probationer the
Supreme Court in its judgment delivered during the second week of
February 2005 held "if an employer discharges the services of a probationer
on the ground that his services are unsuitable, it does not cast any stigma
on the employee nor is it punitive, in such cases even the principle of
natural justice does not apply and there is no need for formal proceedings
of ingquirg before making such on order.”

A bench comprising Mr. Justice N Santhosh Hegde and Mr. Justice S
B Sinha observed that an employer is not bound to suffer an incompetent
employee for the full term of probation and it was open to the management
to terminate the services of an inefficient employee during the period of
probation. However the court could look into the facts and circumstances
of a case to find if the termination was punitive or discharge simpliciters.
It can interfere only if the "workmen is able to satisfy that the management
for reasons other than effiency wanted to remove him from service by
excercising its power of discharge,” the court said.

0 Workman can be dismissed for using filthy language against
his superior; -

While setting aside the cuncurrent judgements of the three lower courts
i.e., the labour court, single judge and division bench of Bombay High
Court the Supreme Court division bench comprising Mr. Justice P K
Balasubramanyam upheld the arder of the Management of Mahindra &
Mahindra Ltd. dismissing workman N B Narwade from service. In this
judgment delivered during the last week of February 2005, the apex court
ruled that a workman could be dismissed from service for using filthy
language against any superior without any provocation. The courts below
had directed the reinstatement of Nerwade, who was found guilty of abusing
a superior in filthy language without any provocation on November 22,
1991 on the ground that the penalty was disproportionate to the proved
misconduct. The opex court said "in this case, all the forums below have
held that the language used by the workman was filthy. We too are of the
opinion that the language used by the workman is such that it cannot be
tolerated by any civilised society. Use of such closive abusive language
against a superior officer, that too not once but twice, in the presence of
subordinates cannot be termed to be indiscipline calling for lesser
punishment in the abscence of any extenuating factor.” The Court also
held that if the removal was not preceded by a full scale inquiry into
allegations involving moral turpitude or misconduct culminating in finding
the workmen guilty, the termination cannot be held bad.

One Munshiram was appointed as Octroi Moharrir on probation for a
period of one year in July 1979. The administrator of the Municipal
committee hed found him indulging in corrupt practies consequently in
March 1980 the workman was discharged. The labour court ordered his
reinstatement. The HC confirmed the labour court judgment. The Supreme
Court allowed the appeal and consequently upheld the discharge.

Criminal Law

0 See 489C IPC - Possession of fake Dollars toc is covered by
the term 'Currency’; ’ .

In a recent judgment a bench of the SC comprising Mr. Justice Arijit
Pasayat and Mr. Justice C K Thakker, upheld the judgment of the Madras
H C and ruled that sec 489 C (Possession of counterfeit currency) IPC is
not restricted to Indian currency alone but it-also applies to American
Dollar bill One K Hasim, of Chennai, was arrested after he was found to
be in possession of eight bundies of fake 20 dollar notes. Finding him
guilty the sessions court sentenced him to seven years imprisonment.
The sentence was confirmed by the HC following which the Supreme
Court was moved. Rejecting an argunment of the Appellant that sec 489
C is restricted to Indian currency only the court clarified that the wording
used in the section is wide enough to bring in its ambit foreign currencies.
The court also observed that it covers any kind of counterfeiting and the
word currency is wide enough in its amplitude to cover currency notes of
any country.
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