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| Setup reglonal _
Benches of apex court

Unhappy with persistent opposition from the subreme court

~ to establish its benches in Kolkata, Mumbai and Chennai, the
parliamentary commit@ee on Law and Justice has urged the

Centre to amend the constitution to break the deadlock. In its
20th report submitted to parliament on May 10th: the committee
has recommended setting up of such benches_to provide justice
to the poor. :

The Commlttee headed by E.V. Sudarsana Natchiappan in

its earlier reports had recommended such action which would

facilitate litigants to avail themselves of Justice without having to
travel to Delhi. In its reply, the Centre told the present committee
that it had been pleading with the 'supreme court for approval of

the proposal to setup regional benches, as it was mandatory.
- under Article 130 but the full court having considered such
recommendation had replied that it cannot be accepted. It was

also brought to the notice of the present committee that in 1999,

©2001,.2004 and 2006 the recommendatlons sent by the Centre

have been rejected. i
The committee said it felt “Disgusted” at the persistent

opposition by the supreme court that too without giving any.

convincing reason or justification for such refusal. The
committee has also recommended that at least on a trial basis
a bench could be setup in Chennai and then in other parts of
the country. Now all eyes are rivetted on the Centre’s action in
the matter.

Justice l.akshmanan
appointed
Chief of Law panel

; ']Flf‘lﬂi
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m Around the Courts

FUNDAMENTAL RIGHTS
Articles 19 (1) (a), 51A (h) of the Constitution-whether

- offended when a book is seized by the state under Section

95 of Cr.P.C. :

A book contamlng matenal mahcrousiy intended to promote
enemity and hatred among different classes of the society can
be seized by the state under Section 95 of the criminal
procedure code. Such action will come within the purview of
reasonable restrictions to freedom of speech and expression,
the supreme court, has.held. While delivering the judgment on
May 4, 2007 a bench comprising Mr. Justice B.P. Singh and Mr.
Justice H.S. Bedi up held an order of Karnataka High Court -
dated April 16, 1998 dismissing a writ petition challenging the
notification issued by the state government on June 27, 1997 for
seizing all copies of the novel Dharma Kaarana. It portrays the
stories of Basaveshwara, Akkanagamma and Channa
Basaveshwara, narrated in first person, the narrator being
Basaveshwara himself. The government action followed
representations that the novel contained material inflamatory,
hurtful and insulting to the sentiments of veerashaivas and
followers of Basaveshwara. Dismissing the appeal preferred by
Mr. Baraguru Ramachandrappa and others the bench said, ‘it is

true that forfeiture of a news paper or a book or a document is

serious encroachment on the right of a citizen, but if forfeiture
is called for in the public interest it must without doubt have pre-
eminence over any individual interest.

Justice Bedi, writing the Judgment, said “The government -
has the power to nullify a publication which endangers public
order, although the freedom of expression in this situation is
undoubtedly restricted eventhough such freedom is an indicator
of the permanent address of human progress. It must also be
noted that it could be difficult to examine all publications on a

common yardstick and what

may be a laughable allegation

Mr. AR. Lakshmanan,
retired Judge of the
88 Supreme Court, assumed
© ¥ charge as Chairman of
4 the 18th Law commission
at New Delhi on May 28,
2007. The term of the
17th Law Commission
headed by Justice M.
Jagannadha Rao ended
on August 31, 2006.
Though -‘the Centre
reconstituted the Commission with effect from
September 1, 2006 for 3 years the post of
Chairman & other members had remained
unfilled. 18th Law Commission will have 3 full
time members, one member secretary & 3 or
more part time members depending upon the
nature of topics.

Rules being framed

The Government is in the process of
framing rules relating to the remission of
sentences with regard to the persons undergoing
sentences. Additional Director General of Police
(prisons) S.T. Ramesh informed this to the media
on May 23, 2007 at Bangalore. This exercise is
being carried out following a direction given by a
Division Bench of Karnataka High Court
comprising Mr Justice N.S. Veerabadraiah and
Mr. Justice Jawad Rahim.

While setting aside the order of the Governor
in releasing the prisoners on the occasion of
Suvarna Karnataka on the ground that the
government had taken unilateral decision to
release some prisoners of its choice, the court
expressed its dismay that, so for, no rules
existed to be followed in such circumstances.

19th year of Publication

to a progressive people could
appear as shear heresy to a
conservative or sensitive one”.

" The bench said “it is true that

inclusion- of  scientific
temperament and spirit of
enquiry is quintessential for
human development and is a
sine quo non for progress and
for social change and Article
51-A (h) of the constitution
clearly incorporates this
principle. Like wise Article
19(1)(a) gives every citizen the
right to freedom of speech and
expression and this freedom is
yet another vehicle towards

the same direction and goal.
See page 3
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country

: The Kerala state
. | vice — president of
Bharatheeya Janatha
2 Yuvamorcha filed a
writ petition before Kerala High
Court challenging the validity of
oath taken by eleven MLAs in
the name of “Allah” instead of
in the name of god. The High

Court dismissed the writ

petition  holding that the
concerned MLAs had not
violated the statutory form
under third schedule to the

constitution. The High Court-

said “When a person belonging
to Muslim community takes
oath in the name of Allah, he/
she is not violating any
constitutional provision.
Constitution permits to take
oath in the name of god.”

The petitioner has moved
the Supreme Court challenging
the Kerala High Court
judgment. He has contended
that Article 188 provides for
taking Oath and the Third
Schedule prescribes that the
Oath can be taken by stating
that “| swear in the name of
god “or” | solemnly affirm”. But
according to petitioner the
MLAs cannot swear in the
name of Allah. The Apex court
has posted the case to consider
the matter in July 2007.

Achievement

G.A. Mithun an Advocate
from Bangalore was working
with M/s. Crawford Bailey,
Mumbai, before he left to join
Indiana University, Blumington
(USA). He Completed LL.M
and received his masters at
the convocation held at
Blumington on 16.12.06. His
proud father G.D.
Aswathanarayana, Advocate,
- attended the Convocation as a
part of his tour of USA from

Law Umversnty
‘in offing

Homeminister

on May 29, 2007 that the state
government would soon come
out with an ordinance for
setting up law university in the
Hubli — Dharwad region. He
disclosed that the ordinance

was necessitated due to the:

eagerness of the state
government to set up the
proposed university in the
current academic year. The
minister was speaking to
press persons in New Delhi
after attending a meeting of
National Development Council
on Agricultural sector on
behalf of Chief Minister H.D.
Kumara swamy. :

Farewel to
Justice N.S.V.

Advocates Association
Bangalore arranged a function
on May 28, 2007 to bid farewel
to Mr Justice N.S.
Veerabhadraiah, on the eve of
his retirement as a Judge of
Karnataka high court. In his
farewel ,speech to the
members of the Bar Justice
Veerabhadraiah appealed to
younger members of the Bar
to improve their knowledge
and not to utilise their energy
solely in seeking adjournments.
Mr. D.L. Jagadish, President of
the Association spoke on the
occasion. Earlier Mr. Justice
Veerabhadraiah was accorded
a warm and affectionate
farewel by the full court.
Chairman of the Karnataka
State Bar council Mr. Rajendra
Desai, speaking on behalf of
the Bar, lauded the services of
Justice Veerabhadraiah.

Wedding

-On. 27.05.2007 Mr. Irfan
Javeed, an Advocate from
Bangalore married Ms. Syeda

M.P.
Prakash informed the media |

A VIQW on cauvery water Dlspute

- LG. Gachchmamath “Advocate
from last issue

In the year 1914 Justice H.D. Griffin, of the Allahabad high
court was appointed as an Arbitrator to solve the present
dispute, but it went in vein. The government of India tried to
settle the long pending water dispute by negotiation since 1970
and tbtally failed. If the government of India connects all the
rivers of India then alone the problem would be solved, instead
if the government tries to solve the dispute pertaining to the
Cauvery alone it is impossible to satisfy all the riparian states.
The litigation being more than 150 years old persons taking care
of litigation, ought to have properly advised the state government
to take steps to notify more irrigation areas, to give preference
to the drinking water facilities to the cities like Bangalore,
Mysore, Mandya and allotment of water to the industries efc.
Instead they slept over the matter and they have not filed a

- proper Affidavit and statement of objections in specifying the

allotment of water to industries and cities. They have not
effectively put forth the case.. On the other hand the Tamil Nadu
government filed O.S.1/71 before the Supreme Court and
subsequently withdrawn the ‘suit without prejudice. Atleast at that
time the authorities concerned with Cauvery water dispute would
have taken proper care in improving the case. Again the Tamil
Nadu filed Writ Petition No 13347/1983 under Article 32 of the
constitution of India seeking writ of mandamus directing the
union of India to constitute a Tribunal and refer the dispute
relating to the utilization of Cauvery river water under the
Interstate water Disputes Act, 1956. The Apex court directed the
Central government by order dated 4" may 1990 to fulfill its
statutory obligation and notify in the official gazette the
constitution of an appropriate fribunal for the adjudication of the
water dispute [AIR 1990 SC 1316]. The central government in

exercise of its power conferred by section 4 of the Interstate
water Disputes Act, 1956 constituted Cauvery water Dispute
Tribunal by notification dated 2™ June 1990. After the
establishment of the Tribunal it heard arguments in respect of
group | and Il issues by the different riparian states and
concluded before the demise of Justice S.D. Agarwal. Thereafter
a new member Justice Sudhir Narain was appointed. The
agreement of 1892 and 1924 are between the States of Tamil
Nadu and Karnataka, but Kerala and union territory of Pondichery
are not parties to the agreement as they formed part of Tamil
Nadu. Therefore they can take their share of water in the
allotment made to the Tamil Nadu. Under such a situation the
Tribunal has committed an error in directing Karnataka to
release 30 TMC water to Kerala and 7 TMC to Pondicherry. It is
also pertinent to note that the Tribunal has been appointed to
decide the final issue, instead of deciding the final issue the
Tribunal committed an error in passing the interim order and
directing Karnataka to release 205 TMC water to Tamil Nadu.
The Tribunal also directed Karnataka not to increase its area
under irrigation by the waters of the river Cauvery beyond ex:stmg
11.2 lakh acres.

Then the Government of Karnataka to protect the interest of

‘the state issued Ordinance on 25" July 1991 to nullify the Interim

order of Tribunal. On the 27the July 1991 the President under
article 143 of constitution referred three (3) questions for the
opinion to the hon’ble Supreme Court. A five-judges bench of .
Supreme Court answered those questions on 22™ November
1991 as follows.

to be contd.

10.12.06 to 13.01.07.

Nasreen at Shimoga.
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Campus watch

National Law School of India
University [NLSIU] signed a
memorandum of understanding
[MOU] with a leading UK based
International Law firm Allen and
overy on May 3,2007 for
establishing a chair on
International Financial Laws in the
Law school. With this NLSIU has
become the first Law School
which has an International
Financial Law chair. MOUs were
exchanged Bangalore between
Alex peace, partner of Allen and
ovary and A. Jayagovind, vice
chancellor . NLSIU. After
exchanging the MOU A.
Jayagovind said that the chair was
“‘one of the major milestones in
the history of legal education in
general and NLSIU in particular.”
The Allen and ovary chair is the
first International chair to be funded
by an overseas Law firm to any
Law school in India speaking on
the occasion. Mr. Alex peace . said
that the United Kingdom recognise
the need to share global expertise
in international financial law since
investors interest had to be
protected. Baroness Ashton,
under secretary of state in the
department of constitutional affairs,
United Kingdom, who was present
on the occasion said that the
chair would enhance relationship
between the two countries.

[0 Students of National Law
School of India University (NLSIU),
Bangalore, have approached
- Communist party of India
(Marxist), expressing their interest
to have internship at the party’s
head quarters in Delhi.

The Dean and vice chancellor
of NLSIU A. Jayagovind handed
over a detailed proposal to Mr.
Sitaram Yechury during the latters
visit to NLSIU in Nov. 2006 for a

discussion on the office of profit .

bill. Inturn Mr. Yechury has
forwarded the request of NLSIU to
Lok Sabha Speaker Somnath
Chatterjee and Rajya Sabha
Chairman  Bhairon Singh

Shekhawat recommending such-

internship in parliament.

O The National Law School of
India University (NLSIU) has
revived its two-year post-gradate
courses in MBL and MHR with
the current academic year. The
courses consist four semesters
with four compulsory and eight
elective papers followed by a final
dissertation. Students passing out
are in demand by various
employers including MNC'’s. In the
past there has been cent percent
placement of the post-graduates
comming out of the University.

Cause list via
SMS

In a pioneering move, the
Karnataka High court will soon
be disseminating information
on courts, particularly the
cause list, to Advocates on
their cell phones through short
messaging service (SMS).
Disclosing this the Chairman
of the High Court computer
committee Mr. Justice S.R.
Bannurmath informed the
media on May 4,2007 that the
modalities of the system were
being worked out and it would
be initially introduced in
Bangalore shortly. He hoped
that the system would become
fully operational in the next few
months. He also informed that
the High Court is working on a
system to ensure that
Advocates receive the
computerised cause list before
6.30 P.M. An interactive voice
responds system (IVRS) has
been introduced by the High
Court ‘for the benefit of
AJdvocates and litigants and the
system will help them get
information on the state of their
cases. A project to connect
Vidhanasoudha and the High
Court through a dedicated
local net work area as been
finalised. This will expedite the
movement of files and records
and
delays, he said.

Foreign Tours

O On 30.04.07 Mr. H.L.
Narasimhamurthy, Advocate,
returned to Bangalore after a
month’s stay in Singapore.

0 On 15.05.07 Mr. D.H.
Mokhashi, Advocate, along
with his family returned to
Bangalore after one month’s
tour of USA

O On 20.05.07 Mr. R.N.

~Narasimha Murthy, Senior

Advocate, Mr. K.P. Kumar
Senior Advocate, Mr. L.K.
Srimivasa Murthy, Advocate
and Mr. D.N. Nanja Reddy,
Advocate, returned to
Bangalore after three weeks
tour of South American
countries of Argentina, Brazil,
Bolivia and Peru.

1 -0n 28507 Mr. \V.S.
Prasad, Advocate, left
Bangalore for two weeks tour
of Dubai, Jordan, Egypt Israel
and Europe.

reduce bureaucratic’
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The bench further said “it is, however, clear that the
freedom of speech and expression is not unfettered and Sec 95
of the code exemplifies this principle of understanding that this
freedom must be available to all and no person has a right to
impinge on the feelings of others on the premise that the right
to freedom of speech remains unrestricted and unfettered. It
cannot be ignored that India is the country with vast disparities
in language, culture and religion and unwarranted and malicious
criticism or interference in the faith of others cannot be
accepted”. ;

Service Law

Regularization of ad-hoc appointments cannot be a
matter of right; In a judgment delivered during the second week
of May 2007 the supreme court held that the teachers appointed
to Kendriya Vidyalayas on an ad-hoc basis to meet exigencies
in an academic year cannot be regularised in service as a
matter of right. The words “regular” or “regularisation” do not
connote permanence and cannot be construed as converging
an idea of the nature of tenure of appointments. The bench
comprising Justice S.B. Sinha and Justice C.K. Thakker said.
“only something that is irregular for want of compliance with one
of the elements in the process of selection which does not go
to the root of the process can be regularised. And granting
permanence of employment is a tofally different concept and
cannot and equated with regularisation”. “Regularisation cannot
be said to be a mode of recruitment. To accede to such a
proposition would be to introduce a new mode of appointment in
defiance of rules or it may have the effect of setting at naught
the rules”, the bench observed. Kendriya Vidyalaya Sangathan
[KVS] had preferred the appeals against the judgment of Andhra
Pradesh High Court which had directed KVS to regularise the
services of teachers appointed on ad-boc basis. Earlier Central
Administrative Tribunal Hyderabad had rejected such a prayer
made by the teachers.

Criminal Law

Ragging of students by their seniors requires stern
handling; In a judgment delivered on May 16, 2007 a bench of
the Apex court comprising Justice Arijit Pasayat and Justice S.H.
Kapadia directed educational institutions to put down ragging with
an iron hand by compulsorily registering cases against
delinquent students. The punishment has to be exemplary and

- justifiably harsh to act as a deterrent against recurrence of such

incidents, the court said. While accepting bulk of the R.K.
Raghavah committee recommendation the pannel appointed by
the court, the court directed all the subordinate courts to dispose
of ragging cases expeditiously to avoid inconvenience to victims.
“Every single incident of ragging, where the victim or his parent/
guardian or the head of the institution is not satisfied with the
institutional arrangement for action, a First Information Report
[FIR] must be filed compulsorily by the institution with the local
police. Any failure or deliberate delay in doing so would render
the negligence culpable,” the court said. The court also directed
every educational institution to appoint an anti-ragging
committee/squad to maintain vigil and undertake patrolling. The
squad must make surprise rides on hostels and other hot spots
and it should be empowered to inspect places of potential
ragging. Preventing or acting against ragging should be a
collective responsibility at all levels, including the teaching faculty
and non teaching employees, and not merely the body
specifically constituted for the purpose. In cases of ragging
incident all the sections must co-ordinate with the sence of
moral propriety and share responsibility and accountability, the
court observed.
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P.G.C. Chengappa (68),
Advocate, passed away in a

Saturday the 19th May
2007. A popular Advocate in
his own right Chengappa
{ has previously worked as
the Government Advocate in
trial courts. Off late he was
serving as the High court
Government Advocate. Apart
from having functioned as a
law professor in various law
colleges of Bangalore he
-| was a panel Advocate for
Bangalore City Corporation
and several other
institutions. A former
General Secretary of
Advocates Association,
Bangalore. He had served
various organisations such
as Lions club, Kodava
Samaja, Karnataka State
Commission of Jurists,
Bangalore Advocates
Foundation and Lahari Law
Academy. He also served as
 the first president of Lahiri
Advocates Forum. In his
death Lahari Advocates
Forum has lost a peer and
a  valuable guide.
Chengappa is survived by
wife and a daughter who is
also an Advocate. Lahari
Advocates Forum deeply
mourns the untimely death
of Chengappa.

A special meeting of
Lahari Advocates forum
held on June 8, 2007 to
mourn the sad demise of its
founder president adopted a
resolution high lighting the
services rendered Dby
Chengappa besides
expressing sorrow. The
forum also decided to setup
a memorial committee with
a corpus fund to undertake
activities in the name and
PGC Chengappa.

ghastly road accident on

Communique

Passed with
Distinctio

Miss B.H. Shyamini from
Jnana Deepthi English' High

School, Bangalore- 560 085
has passed recently held:

S.S.L.C. examination with
distinction. She is the daughter
of K. Honnaiah, Advocate and
Smt. C.P. Mamatha. Shyamini
has scored 569/625 Marks.
Lahari Advocate’s
congratulates Ms. Shyamini on
her achievement.

Forum

May 2007

Cmema

After premiered in London
and screened at cannes Hindi
movie Cheeni
released in India on Friday, 25th
May, 2007. Amitabh Bachchan

starrer with female lead by

Tabu is based on a story where
in a 64 year old Buddhadev

‘Gupta [Amitabh Bachchan] an
- arrogant chef and restaurant

owner in London falls in love

~ with Nina [Tabu] a 34 year old

strong willed woman living in
London. Produced by Mira Nair
Music is scored by laiyaraja.
The film is directed -by R.

Kum was .

Balakrishna [Balki]. Balakrishnan an ace ad film maker how was
drawn to big film in his own right. He has already been invited
to direct the forth coming Hindi Movie 'Pa’ staring both Amitabh
& Abhishek Bachchan's, produced by Manchanda. R..
Balakrishnan is the son of Mr. R. Rajagopalan, an Advocate from
Bangalore. Lahari Advocates Forum Congratulates Balki-on this

achievement.

Concepts of Islamic Justlce

Omar and Bakar set on a
journey by feet together. They

carried with each 3 leafs and

5 leafs of bread all prepared
and sold from the same
bakery as their respective
provision. Around mid-noon

that reached a particular place

and having found a stream of
water around a garden on

~ way, sat down and opened the

containers for their meals.
Exactly by that time one, zaid

from the opposite direction

arrived at the spot on horse -
back. Zaid had taken the horse
for a drink and of course of his
own. Omar and Bakar by way
of courtesy asked zaid to Join
them for the meals which they
had to take by them. The lattar
gladly joined them and all the
three shared the available
provisions, that is to say 8
leafs.

A little later Zaid placed 8
Dirhams in the hands of Bakar
and requested them to share
them, since he had considered
the other, the hosts, need-to

‘purchase food on the journey,

that was not complete. In that
context they accepted the
offer.

- A little later, Bakar took 5
dirhams and gave Omar the
remaining three, adopting the
formula of pro-rata. Omar took

it under pretest and demanded
one extra dirham on the
principle of equality. Bakar
refused. The dispute took a
serious proportion, and both of

‘them diverted themselves,

reached the township of
Madina nearby for an
adjudication. They refered the
matter to Hazrath Ali narrating
the whole episode. The Caliph
was the Chief law-giver. He

heared both and then opined

that Bakar was not unjust and
has acted fairly and legally also
and that it was in the interest of

Bakar himself to close the

matter than his friend.

Bakar said that he would
rather go by law than by equity
as he was merely demanding
his just apportionment, and
would not like to be party to an
arbitary and unilateral decicion
of Omar and begged the
Caliph for a ruling.

The Caliph ruled that
Bakar is entitled to 7 dirhams
and Omar to only one and
therefore directed the lattar to
return the excess.

-M. Noorulla shanef Advocate
The basis for ruling was:

There is no gainsaying of -
the fact that all the three have
in fact shared the bread
pooled by the two, and all the
three have had in equal
measure. The sum total is 8
made up of 3 plus 5 leafs.
Now they are two hosts and
one (paying) guest. Notionally
the 8 need to be multiplied by
3 and the grand total would
then be 24 units. Each one is
taken to have had 8 such units
of the total 24. Accordingly,
one host has had 9 and the
other 15 and has spared one
and seven respectively to the
guest. Therefore the eight
Dirhams are ratably
apportioned as a capital gain
in the ratio of one and seven.
The one who had paid four in -
good faith is legally entitled to
get back the excess of three
and conversely his counter-
part to make good that
excess of three under the rule
of equations. So was the
verdict of Hazrath Ali.

[] on 24/5:200F “BL
Shivaraj, Advocate, passed
away at Bangalore.

[0 On 29.5.2007 S. Umesh
(29) Advocate died in a road

accident at Bangalore. ;

Obituary

We report with regret that:

] -On . 34.5.2007. A\
Divakar, Advocate passed
away at Bangalore.
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